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A  legatee's  action. 


debt  admitted  or  proved,  has  made  an  immediate  decree  for  pay- 
ment (i). 

Upon  the  same  principle  a  legatee  has  always  been  permitted  to 
sue  on  behalf  of  himself  and  other  legatees :  and,  even 
under  the  old  practice,  a  bill  has  been  admitted  by  a 
•person  claiming  under  a  general  description  on  behalf  of  himself 
and  the  other  persons  equally  entitled  under  the  same  description  (^). 

Creditors,  legatees  (whether  specific,  pecuniary,  or  residuary),  dev- 
Remedy  In  the  ^^ecs  (whether  in  trust  or  otherwise),  heirs-at-law  or 
connty  Court.  ^^^  ^j  j^jj^  ^^^^^  bring  actious  agaiust  executors  or  ad- 
ministrators in  the  County  Court  for  an  account  or  administration. 

The  jurisdiction  of  the  County  Court  is,  for  this  purpose,  limited 
, .  .    ^ ,  to  cases,  in  which  the  personal  or  real  or  personal  and 

Limit  of  Jarisdic-  '  .  J;  ^         -T     •    •         x» 

lion  in  the  County  rcal  cstatc,  agamst  or  f  or  an  account  or  admimstrauon 

of  which  the  demand  may  be  made  does  not  exceed  in 

amount  or  value  the  sum  of  500?.  (^. 

The  County  Court  has  also  jurisdiction  in  claims  for  the  execution 

of  of  trusts,  in  which  the  trust  estate  or  fund  does  not 

exceed  in  amount  or  value  5007.  (m). 

The  Chancery  Division  has  concurrent  jurisdiction  in  the  above 

matters  with  the  County  Court.    Where  an  action  is 

Transfer  from  the  , 

ch.  Div.  to  the  commcuced  in   the  Chancery  Division  which  might 

Coujity  Court.  , 

have  been  commenced  in  the  County  Court,  any  of  the 
parties  can  apply  for  its  transfer  to  the  County  Court,  and  the  jndge 
has  power  on  such  an  application,  or  without  such  an  application,  to 
make  an  order  transferring  the  action  to  the  County  Courts  and 
thereupon  the  action  proceeds  in  the  County  Court  as  if  originally 
brought  there  (n).  It  has  not  been  the  practice  to  make  such  an 
order  of  transfer  without  special  reason  [p). 

Where  administration  of  personal  estate  only  is  sought,  a  creditor 
Creditor  suing  on  suiug  uccd  uot  statc  himsclf  as  suing  on  behalf  of^him- 


Execution 
trusts. 


ii)  Woodgate  v.  Field,  2  Hare,  211. 

ik)  Mitf.  Plead.  169,  4th  edit.  The 
legatee  of  an  annuity  charged  upon 
residue  is  entitled  to  administer :  Wol- 
laston  V.  Wollaston,  7  Ch.  D.  58. 

(0  51  &  52  Viet.  o.  43,  s.  67,  sub-s.  1. 

(m)  51  &  52  Vict.  c.  43,  8.  67,  sub-s. 
2.  In  general  the  action  must  be  com- 
menced in  the  court  within  the  district 
of  which  any  of  the  defendants  dweU 

[♦1906]     [•1907] 


or  carry  on  business,  or  Uve  in,  or  in 
the  court  of  the  district  in  which  the 
defendants  or  one  of  them  dwell  or  car- 
ried on  business  at  any  time  within  six 
calendar  months  next  before  the  eom- 
mencement  of  the  action :  51  &  52  Viet. 
c.  43,  8.  74,  and  Ann.  Ck>unty  Ck)art8 
Practice,  1893,  pp.  68,  538. 

(n)  51  &  52  Vict.  c.  43,  s.  69. 

(o)  Picard  r.  Hine,  18  L.  T.  7W. 
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%t\f  and  aU  the  other  creditors  of  the  deceased  {p\  and  ^^^^1^!^^^^. 
the  late  Master  of  the  Bolls  said  it  was  no  longer  the  ^*^- 
practice  to  sue  in  such  form  (q) ;  but  there  is  nothing  in  the  rules 
of  the  Supreme  Court  to  prevent  such  a  form  of  action  from  being 
adopted,  and  in  practice  the  plaintiff  very  often  sues  in  that  form. 
A  creditor  who  sues  on  behalf  of  himself  aiid  all  other  the  creditors  is 
entitled,  where  the  estate  proves  insufficient  for  payment  of  debts,  to 
costs,  as  between  solicitor  and  client  (r),  and  until  it  is  decided  that 
the  use  of  the  words  is  immaterial,  it  will  be  wise  where  a  creditor 
is  suing  to  use  this  particular  form  of  words. 

'^U  a  creditor  files  a  bill  on  behalf  of  himself  and  all  the  other 
creditors,  and  it  turns  out  that  the  estate  applicable  to 
the  payment  of  debts  is  insufficient,  the  estate  belongs  ISSg  on'bSSf^^r 
to  the  creditors  exclusively ;  and,  therefore,  if  a  credi-  ciSSS/to  cSatiT 
tor  has,  for  the  benefit  of  all  the  other  creditors,  insti- 
tuted a  suit,  in  which  he  has  recovered  a  fund,  it  is  extremely  un- 
reasonable that  the  fund  which  would  be  divisible  among  the  credi- 
tors pro  rata,  should  be  applied  in  payment  of  debts  without  recoup- 
ing that  creditor  what  he  has  properly  expended  in  recovering  the 
fund,  and  he  is  clearly  entitled  to  his  costs  as  between  solicitor  and 
client,  and  not  as  between  party  and  party  only  "  (s). 

It  is  sufficient,  if  it  appears  from  the  statement  of  claim,  that  the 
creditor  sues  on  behalf  of  all  other  creditors,  although  it  does  not 
appear  on  the  writ,  and  the  writ  need  not  be  amended  {t). 

The  role  applies  equally  to  the  case  of  a  creditor  who  obtains  the 
conduct  of  an  action  originally  commenced  by  a  legatee  or  where  he  obuins 
or  next  of  kin  (u),  ^^"^"^*  ^'  '^"**"- 

•Where  a  creditor  sues  for  administration  of  the  real  and  personal 
estate  of  a  testator  or  intestate,  and  there  is  no  devise  creditor  mu»t  ao 
of  the  real  estate  to  trustees  with  power  to  sell  and  ii!**SidI^*^iSi!i 
give  receipts,  it  appears  that  the  writ  must  be  indorsed  ^***^* 
with  a  daim  by  the  plaintiff  '^  on  behalf  of  himself  and  all  other 
creditors''  (x). 


ip)  Bray  c.  Tofield,  18  Ch.  D.  554. 
Re  Blount,  27  W.  R.  865. 

(q)  In  Bray  v.  Tofield,  sttpra. 

(r)  Be  Richardson,  14  Ch.  D.  611. 
Re  McRea,  32  Ch.  D.  613. 

(«)  Kindersley,  V.-C,  in  Thomas  v, 
Jones,  1  Dr.  &  Sm.  134, 136.    Cited  and 


approved  of  by  Kay,  J.,  in  ^  McRea, 
32  Ch.  D.  613,  615. 

(0  Eyre  r.  Cox,  24  W.  R.  137. 

(u)  Re  Richardson,  14  Ch.  D.  611. 

(x)  Re  Royle,  5  Ch.  D.  540.  See  also 
Re  Vincent,  26  W.  R.  94. 

[*1908] 
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There  is  nothing  to  prevent  other  creditors  or  legatees  from  in- 
^   stituting  a  second  action  for  administration :  and  as  it 

•Staying     proceed-    , 

ing  in  another  ac-  is  possiblc  that,  bcforc  the  ordcr,  the  litigating  creditor 

may  stop  his  action,  the  conrt  permits  the  actions  to 
go  on  together  until  a  decree  in  one  of  them  is  obtained  (y).  So, 
also,  in  the  case  of  several  persons  claiming  under  the  same  general 
description.  And  when  the  usual  order  has  been  obtained  in  one  of 
such  actions,  if  another  action  is  instituted,  praying  no  further  relief 
than  might  be  had  in  the  former  action,  the  parties  to  such  former  ac- 
tion ought  to  apply  to  have  the  proceedings  in  the  latter  action  trans- 
ferred to  the  judge  in  whose  court  the  proceedings  under  the  decree 
are  pending,  and  to  have  the  second  action  stayed  by  him  (e) ;  other- 
wise the  costs  of  it  may  be  dealt  with  as  costs  in  their  action  [a). 

On  the  application  to  stay  the  proceedings,  the  question  is,  whether 
Question  on  appu-  ^^  actiou  which  is  sought  to  bc  stayed  asks  some- 
cations  to  stay.  thing  morc  than  could  be  obtained  under  the  existing 
order  (ad),  *As,  for  instance,  where  more  complete  ^d  beneficial 
relief  is  sought  or  can  be  obtained  in  the  second  suit  (6),  or  further 
questions  raised,  such  as  willful  default  or  breaches  oWrost  (c).  Even 
where  the  second  suit  goes  further  than  the  first,  proceedings  in  the 
second  action  have  been  stayed  on  the  executor  or  administrator 
undertaking  not  to  object  to  any  additions  to  the  decree  in  the  first 
action  which  the  judge  may  think  fit  to  add  in  chambers  (d). 


(y)  Woodgate  r.  Field,  2  Hare,  211, 
214.  As  to  staying  proceedings  in  the 
other  suits,  see  Hawkes  v.  Barrett,  5 
Madd.  17.  Turner  r.  Dorgan,  12  Sim. 
504.  Reid  t?.  Territt,  1  Coll.  1.  Dry- 
den  t;.  Foster,  6  Beav.  146.  Frowd  v. 
Baker,  4  Beav.  76.  Portarlington  v. 
Darner,  2  PhiU.  Ch.  C.  262.  Duflfort  v. 
Arrowsmith,  7  De  G.  M.  &  G.  434.  Har- 
ris V.  Gandy,  1  De  G.  F.  &  J.  13. 

(;?)  As  to  applications  to  stay  where 
one  of  the  actions  is  in  the  Palatine 
Court,  see  Re  Williams,  W.  N.  1882, 
p.  6.  Town  send  t\  Townsend,  23  Ch.  D. 
100.  Wynne  r.  Hughes,  26  Beav.  377. 
Re  Longdendale  Cotton  Co.,  8  Ch.  D. 
150. 

(a)  Therry  v.  Henderson,  1  Y.  &  C. 
Ch.  C.  481. 

[*1909] 


(aa)  Bigby  i?.  Strangways,  2  PhilL 
Ch.  C.  175.  Bump  r.  Greenhill,  20 
Beav.  512.  Plunkett  v.  Lewis,  11  Sim. 
379.  See  also  Suisse  r.  Lowther,  2 
Hare,  424.  Gwyer  f.  Peterson,  26  Beav. 
83.  Hoskins  t*.  Campbell,  2  Hemm.  & 
Miller,  42.  Belcher  <?.  Belcher,  2  Dr.  & 
Sm.  444. 

(&)  Re  McRae,  25  Ch.  D.  16.  Bulgen 
r.  Sage,  3  M.  &  Cr.  683.  Taylor  r. 
Southgate,  4  M.  &  Cr.  203.  Underwood 
r.  Jee,  1  Mac.  &  G.  276.  Pickford  r. 
Hunter,  5  Sim.  122. 

(c)  Zambaco  t?.  Cassavelli,  L.  B.  U 
Eq.  439. 

{d)  Gwyer  f?.  Peterson,  26  Beav.  83. 
Matthews  t\  Palmer,  11 W.  R.  610.  Van 
Bunan  i\  Piffard,  13  W.  R.  425. 
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The  ordinary  practice  is  to  allow  the  action  in  which  a  decree  has 
first  been  obtained  to  proceed  and  to  stay  the  other 

General  practice. 

action  [e). 

If  the  decree  has  been  "  snapped,''  or  unfairly  obtained  (/),  or  the 
action  in  which  it  was  obtained  improperly  instituted 
(7),  the  court  will  either  not  stay  the  other  action  or  where  the  decree 

has  heen  wromcly 

will  give  the  conduct  of  the  action  in  which  the  decree  obuined. 
has  been  made,  to  the  plaintiff  in  the  other  action  (A). 

Where  the  first  action  is  stayed  because  a  decree  has  been  made 
in  a  later  action,  the  conduct  of  the  second  action  will  conductor  the  pro- 
usually  be  given  to  the  plaintiff  in  the  first  action  (i) ;  ^®®^'"«*- 
it  makes  no  difference  in  this  respect,  that  one  of  the  actions  is  in  the 
Palatine  Court  {k).  The  court  will,  of  course,  depart  from  this  rule, 
on  the  ground  of  the  special  circumstances  of  the  case ;  for  instance, 
where  the  coui-t  comes  to  the  conclusion  that  the  object  of  the  plaint- 
iff in  the  first  action  is  not  the  lona  fide  administration  of  the  es- 
tate (/). 

*In  some  cases  the  first  action  will  be  partially  stayed,  and  liberty 
given  to  the  plaintiff  in  the  first  action  to  prove  in  the 
second  action  for  what  he  may  eventually  establish  in  Ptrtui  suy. 
the  first  (w). 

Where  an  order  has  been  made  by  any  judge  of  the  Chancery- 
Division,  for  the  administration  of  the  assets  of  any  Transfer  of  actions 
testator  or  intestate,  the  judge  in  whose  court  such  ad-  5?**adniiniLtoItora 
ministration  is  pending  has  power,  without  any  further  SStimi*  oiSi?*  i^s 
consent,  to  transfer  to  himself  any  cause  or  matter  ^en»n*«*e. 
pending  in  any  other  court  or  division,  brought  or  continued  by  or 
against  the  executors  or  administrators  of  the  testator  or  intestate  (n). 
In  dealing  with  a  creditor's  action,  when  transferred  to  him,  he  will 
be  governed  by  the  same  principles  as  formerly  governed  the  court 
in  staying  proceedings  in  such  actions. 

The  application  for  transfer  of  an  action  brought  or  continued 

(e)  Seton,  5th  edit.  705.  (k)  Re  Swire,  21  Ch.  D.  647.    Towns- 

(/)  Harris  r.  Gandy,  1  D.  F.  &  J.  13.  end  v.  Townsend,  23  Ch.  D.  100. 

ig)  Frost  r.  Ward,  2  D.  J.  &  S.  70.  (1)  Re  Swire,  supra. 

(A)  Rhodes  r.  Barret,  L.  R.  12  Eq.  (w)  Dryden  r.  Foster,  6  Beav.  146. 

479.  Re  Smith's  Estate,  33  L.  T.  N.  S.  804. 

(0  Zambaco  v.  Cassavelli,  L.  R.  11  Crowe  r.  Russell,  4  C.  P.  D.  186. 
Eq.  439.    Kenyon  r.  Kenyon,  35  Beav.  (w)  R.  S.  C.  1883,  Ord.  XLIX.  r.  5. 

^.    Belcher  r.  Belcher,  2  Dr.  &  Sm.  For  transfer  in  other  cases,  see  Onl 

444.    Frost  v.  Frost,  2  D.  J.  &  8.  70.  XLIX. 

[♦1910] 
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The 
how 


against  an  executor  or  administrator,  after  an  administration  order, 
appiicauon,  ^^an  be  made  ex  parte  by  any  party  to  either  action  (o). 
"^•^  It  most  be  made  to  the  judge  who  made  the  adminis- 

tration order  (jp). 

This  power  of  transfer  takes  the  place  of  the  old  practice,  whieli 
was,  after  a  decree  for  administration  had  been  made,  for  the  judge 
of  the  Court  of  Chancery  making  the  administration  decree,  to  re- 
strain proceedings  against  the  executor  or  administrator  by  creditors 
by  granting  injunctions  against  such  other  creditors. 

The  action  to  be  transferred  must  be  one  brought  against  the  ex- 
ecutor qyM,  executor,  and  not  one  for  which  the  executor  is  personally 
liable  (9). 

The  old  practice  was  that  a  plaintiff  at  law  was  entitled,  unle^ 

his  claim  proved  unfounded  (r),  upon  the  injunction 

bmigingse^ndac-  *being  granted,  to  his  costs  of  the  action  up  to  the  time 

when  he  had  notice  of  the  decree  («).  And  if  the  cred- 
itor commenced  his  action  at  law  before  bill  filed,  and  then  dis- 
continued it,  and  came  in  under  the  decree,  he  would  be  entitled  to 
prove  his  costs  at  law,  in  addition  to  his  debt  (0.  He  was  also  en- 
titled to  the  costs  of  the  motion  to  restrain  him  from  suing  at  law 
(tt).  But  he  was  not  allowed  the  costs  of  fm-ther  proceedings  at  law 
after  actual  notice  of  the  decree  (2;),  nor  in  such  case  his  costs  of  the 
motion  to  restrain  his  proceedings  (y).    If,  however,  the  executor 


(o)  Ann.  Pr.  1893,  p.  834. 

(p)  R.  S.  C.  1883,  Ord.  XLIX.  r.  6. 

(9)  Chapman  f .  Mason,  40  L.  T.  N.  8. 
678.    See  also  Re  Timms,  26  W.  R.  692. 

(r)  King  v.  King,  34  Beay.  10. 

(«)  Dyer  r.  Kearsley,  2  Meriv.  483, 
note  to  Terrewest  t?.  Featherby.  Pax- 
ton  t7.  Douglas,  8  Yes.  520.  Rateliffe 
c.  Winch,  16  Beav.  676.  In  Drewry  r. 
Thacker,  3  Swanst.  541,  Lord  Eldon 
said  that  the  usoal  form  in  which  the 
order  for  the  injunction  was  drawn 
(i.e.,  ''on  payment  of  costs'')  was  im- 
proper; inasmuch  as  the  parties  enti- 
tled to  the  injunction,  if  they  were  re- 
quired to  pay  costs  as  a  preliminary, 
might,  from  the  situation  of  the  assets, 
be  unable  to  obtain  it  in  time. 

(0  Goate  r.  Fryer,  3  Bro.  Chanc.  Cas. 
23. 

[*1911] 


(u)  Jones  r.  Jones,  5  Sim.  678.  But 
see  Anon.  2  Sim.  &  Stu.  424. 

(x)  Paxton  r.  Douglas,  8  Yes.  521. 
Curre  r.  Bowyer,  3  Madd.  456.  Jones 
».  Brain,  2  Y.  &  Coll.  Ch.  C.  170. 

(y)  Curre  r.  Bowyer,  3  Madd.  456. 
Jones  I'.  Brain,  2  Y.  &  Coll.  Ch.  C.  I'O. 
See  Hayward  r .  Constable,  2  Yoimge  & 
Coll.  43.  Moore  r.  Prior,  iWd.  375.  He 
may  be  ordered  to  pay  these  costs,  i^* 
after  bringing  in  his  claim  under  the 
decree,  he  proceeds  with  his  own  snit : 
Beauchamp  i\  Lord  Huntley,  Jacob. 
546.  Gardner  r.  Ghurett,  20  Beav.  469 : 
notwithstanding  the  suit  be  in  a  foreifn^ 
court :  Graham  v.  Maxwell,  1  Mac.  &  0. 
71.  He  may  set  off  such  costs  agsinst 
his  costs  incurred  before  notice  of  the 
decree :  20  Beav.  469. 
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took  any  steps  in  the  action  after  the  plaintiff  at  law  had  notice  of 
the  decree,  the  latter  would  be  allowed  all  his  costs  at  law  and  also 
those  of  the  motion  for  the  injunction  [z).  The  practice  is  now  sub- 
stantially the  same  as  before  the  Judicatm^  Acts  {a). 

With  respect  to  the  time  within  which  the  injunction  should  be 
applied  for,  it  was  observed  by  Lord  Lyndhurst  (ft),  «««  for  appiica- 
that  any  delay  in  the  application  before  judgment  ^***°- 
♦would,  in  most  cases,  properly  resolve  itself  into  a  mere  question  of 
costs. 

By  sect.  125,  sub-s.  4,  of  the  Bankruptcy  Act,  1883,  where  proceed- 
ings have  been  commenced  in  any  court  for  the  admin-  Transfer  to  bank- 
istration  of  the  estate  of  a  deceased  debtor,  such  court  ™P**^y- 
can,  on  proof  that  the  estate  is  insolvent,  transfer  the  proceedings  to 
the  Court  of  Bankruptcy. 

The  transfer  can  be  made  either  on  the  application  of  a  creditor  (c), 
or  without  any  such  application  {d), 

A  creditor  before  applying  for  the  transfer  of  an  insolvent  estate 
into  bankruptcy  must  have  proved  his  debt  (e). 

The  transfer  can  be  ordered  after  a  judgment  for  administration 
has  been  made  (/). 

The  exercise  of  this  power  of  transfer  is  discretionary  (g),  and  the 
mere  fact  that  the  executor  has  a  right  of  retainer  and  Transfer  discre- 
a  Uberty  not  to  plead  the  Statute  of  Limitations  to  a  **®°*^- 
debt,  which  rights  would  be  recognized  in  the  Chancery  Division, 
but  might  be  taken  away  by  a  transfer  to  the  Court  of  Bankruptcy, 
is  not  a  ground  for  the  transfer  (h). 

An  estate  cannot  be  administered  in  a  Court  of  Equity  in  the  ab- 
sence of  a  personal  representative  (i).t  And,  conse-  An  onier  for  ad- 
quently,  if  it  appear  that  the  court  cannot  give  the  S)t'bemadein*the 
plamtiff  the  relief  which  he  asks  without  an  adminis-  SSSar^r?pre*»eSte" 
tration  of  the  estate,  there  must  be  a  personal  repre-  ^^^!  *^® 


[z)  Turner  r.  Connor,  15  Sim.  630. 

(fl)  See  R.  8.  C.  Ord.  XLIX.  r.  5. 
Morgan  &  Wurtzburg  on  Costs,  2nd  edit. 
p.  192.    Dan.  Ch.  Pr.  6th  edit.  p.  1947. 

(6)  Ronser.  Jones,  1  Phill.  Ch.  C.  464. 

(c)  46  &  47  Vict.  c.  52,  s.  125,  snb-s.  4. 

(^  53  &  54  Vict.  c.  71,  s.  21,  sub-s.  2 
fBankruptcy  Act,  1890). 

(f )  Re  Weaver,  29  Ch.  D.  236. 

V)  Re  York,  36  Ch.  D.  233.     Sen- 


house  r.  Mawson,  52  L.  T.  N.  S.  745. 
Re  Briggs,  7  Times  Rep.  572. 

ig)  Re  Baker,  44  Ch.  D.  262.  Re 
Weaver,  29  Ch.  D.  236. 

{h)  Re  Baker,  mpra.  But  see  Re 
York,  36  Ch.  D.  233. 

(0  Lowry  v.  Fulton,  9  Sim.  104. 
Dowdesweilf?.  Dowdeswell,  9  Ch.  D.  294. 

t  See  American  note  at  end  of  this 
chapter. 
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OF  THE  STAMP    DUTIES    ON    LEGACIES    AND    SUCCESSIONS    TO 

PERSONAL  ESTATES. 

The  stamp  duties  imposed  on  legacies,  and  successions  to  personal 
estate  upon  intestacies,  are  mainly  regulated  by  the  statutes  55  Geo. 
in.  c.  184,  as  modified  by  the  statutes  43  Vict.  c.  14,  and  44  &  45 
Vict.  c.  12.*     It  is  provided  by  55  Geo.  III.  c.  184,  as  follows  : 


>  COLUkTERAL      iNHEHrFANCB       TaX 

laws  exist  in  Pennsylvania  (1826 — 
revised  in  1887);  Maryland  (1864— 
revised  in  1888) :  Delaware  (1869) ;  New 
York  (1885 — revised  and  amended  in 
1892);  West  Virginia  (1887);  Connecti- 
cut  (1889);  New  Jersey  (1892-1894); 
Massachusetts  (1891) ;  California  (1898); 
and  Michigan  (1898).  These  acts  are 
all  framed  to  apply  both  to  real  and  to 
personal  property,  and  to  transmission 
by  voluntary  act  or  deed,  intended  to 
take  effect  on  the  grantor's  death,  as 
well  as  by  will  or  intestate  succession. 

The  constitutionality  of  such  acts  as 
to  the  requirement  of  equality  in  tax- 
ation (being  rather  a  tax  on  the  privilege 
of  succession  than  on  the  property)  was 
long  since  discussed  and  aflSrmed  in 
Eyre  v.  Jacob,  14  Gratt.  422 ;  Tyson 
t.  SUte,  28  Md.  577.  So,  as  to  "  due 
process  of  law.*'  Matter  of  McPher- 
8on,  104  N.  T.  806. 

I.  Pbofertt  Subject  to  Inherit- 
AKCE  Tax.  The  American  statutes,  by 
fheir  terms,  differ  materially  in  their 
description  of  the  property  to  be  taxed. 
They  provide  as  follows :  in  Penntyl- 
wnia — "all estates  *  *  situated  within 
this  state,"  irrespective  of  domicil,  and 
all  "  estates  situated  in  another  state, 
territory,  or  country,"  of  persons  domi- 
ciled in  Pennsylvania;  in  iV^w  Fork — 
••any  property,  real  or  personal,  ♦  * 


when  the  transfer  is  by  will  or  by  the 
intestate  laws  of  this  state,  from  any 
person  dying  seized  or  possessed  of  the 
property  while  a  resident  of  the  state," 
and  *'  properly  within  the  state,"  •*  when 
the  transfer  is  by  will  or  intestate 
law,  *  *  and  the  decedent  was  a  non- 
resident of  the  state  at  the  time  of  his 
death,"  and  '*  property  within  the  state 
whenever  the  transfer  is  by  deed  or 
grant,"  "in  contemplation  of  death,"  or 
**  intended  to  take  effect  in  possession 
or  enjoyment  at  or  after  such  death  "  ; 
in  New  Jersey,  Michigan,  and  California 
substantially  as  in  New  York ;  in 
Maryland — '*  all  estates  *  *  passing 
from  any  person  who  may  die  seized  or 
possessed  thereof,  being  in  this  state, 
or  *  *  transferred  by  deed,  *  *  &c."  ; 
in  Connecticut  and  Massachueette — **  all 
property  within  the  jurisdiction  of  this 
state,  whether  belonging  to  inhabitants 
of  this  state  or  not,  and  whether  tangi- 
ble or  intangible." 

a.  JPereonal  property  of  decedents  domi- 
eUed  in  the  state  at  the  time  of  their 
death.  So  far  as  relates  to  such  prop- 
erty within  the  limits  of  the  taxing 
state,  its  jurisdiction  and  powers  are 
unqualified,  although  the  heir  or  legatee 
is  a  resident  and  citizen  of  a  foreign 
state.  Mager  v.  Grima,  8  How.  490 ; 
State  ff.  Dalrymple,  70  Md.  294.  The 
right  to  tax  the  succession  to  personal 
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WTiere  the  Testator,  Testatrix,  or  Intestate,  shall  have  died  after  the 

bth  day  of  April,  1805  (a). 

For  every  legacy,  specific  or  pecuniary,  or  of  any  other  description, 
of  the  amount  or  value  of  20/.  or  upward  (b)  given  by  any  will  or 
testamentary  instru^ment,  of  any  person,  who  shall  have  died  after 
the  5th  day  of  April,  1805,  either  out  of  his  or  her  personal  or  mov- 


(a)  For  the  duties  payable  when  the 
testator  or  intestate  died  on  or  before 
April  5th,  1805,  see  Schedule,  Part  ni. 
of  55  Geo.  III.  c.  184,  and  former  edi- 
tions of  this  Work. 

(h)  The  exemption  from  duty  of  lega- 
cies or  residues  under  the  amount  or 
value  of  20^.  has  been  abolished  by  sect. 
43  of  the  Customs  and  Inland  Revenue 
Act,  1881  (44  &  45  Vict.  c.  12).  which 
provides  that :  "  Subject  to  the  relief 
from  legacy  duty  given  by  sect.  18  of 
the  Customs  and  Inland  Revenue  Act, 
1880,  every  pecuniary  legacy  or  residue 
or  share  of  residue  under  the  will  or 


intestacy  of  a  i^rson  dying  on  or  after 
the  1st  day  of  June,  1881,  although 
not  of  an  amount  or  value  of  twenty 
pounds,  shall  be  chargeable  to  the 
duties  imposed  by  the  said  Act  of  the 
55th  year  of  King  George  the  Third, 
chapter  184,  as  modified  by  this  Act." 
The  sect.  18  of  the  Customs  and  In- 
land  Revenue  Act,  1880  (48  Vict.  c.  14), 
referred  to,  provides  that  where  the 
whole  personal  estate  does  not  amount 
to  100{.  no  legacy  duty  shall  be  charged 
on  any  part  of  it,  and  by  implication 
from  sect.  27  of  the  act  of  1881,  all 
estates  of  or  under  the  value  of  1002. 


property  of  a  decedent  domiciled  in  such 
state  at  the  time  of  his  death,  wherever 
it  may  be  situated,  is  sustained  by  au- 
thority. See  p.  *1496,  infra.  See, 
too,  Matter  of  Swift,  187  N.  Y.  80. 
though  it  has  been  taxed  in  the  foreign 
Jurisdiction.  So.  though  the  will  was 
not  probated  in  the  state  of  domicil  and 
the  succession  was  taxed  elsewhere. 
Matter  of  Strong.  17  N.  J.  L.  J.  284. 
But  personal  property  in  another  juris- 
diction, insufhcient  to  satisfy  local  in- 
debtedness there,  is  not  to  be  reckoned 
for  taxation  ;  Commonwealth  v.  Cole- 
man. 52  Pa.  St.  448.  Although  the 
rule  is  relaxed  in  such  case,  the  title 
to  personal  property  by  succession  de- 
pends, in  general,  on  the  laws  of  the 
domicil  state,  and  its  recognition  and 
enforcement  in  the  courts  of  that  state 
must  depend  on  the  conditions  and 
charges  imposed  by  those  laws.    The 

[*1406] 


ability  of  the  state  to  collect  such  tax. 
where  the  "successor"  and  the  prop- 
erty are  both  beyond  its  jurisdiction,  is 
quite  another  question.  The  Maryland 
statute  relates  only  to  property  **  being 
in  this  state,"  and  no  other  proi)erty  is 
taken  into  account  there.  State  «. 
Dalrymple.  70  Md.  204. 

b.  Bealproperty{f  decedents  domiciled 
in  the  state  at  the  time  of  their  death. 
As  to  lands  lying  in  the  taxing  state, 
its  own  laws  govern,  and  no  question 
arises  as  to  the  right  of  taxation  or  the 
power  to  enforce  it.  As  to  lands  lying 
beyond  its  Jurisdiction,  the  x>ower  to 
enforce  the  tax  against  the  land  is 
wholly  wanting,  and  the  title  by  suc- 
cession depends  on  the  local  law  where 
the  land  lies,  and  not  on  that  of  the  late 
owner's  domicil.  The  collateral  inherit- 
ance tax  cannot  therefore  reach  such 
property.  Commonwealth's  Appeal,  120 
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able  estate,  or  out  of  or  charged  upon  his  or  ]&er  real  or  heritable 
estate  (c),  or  out  of  any  moneys  to  arise  by  the  sale,  mortgage  or 
other  disposition  of  his  or  her  real  or  heritable  estate,  or  any  part 
thereof,  and  which  shall  be  paid,  delivered,  retained,  satisfied  or  dis- 
charged after  the  dlst  day  of  August,  1815: 

Also,  for  the  clear  residue  (when  devolving  to  one  person)  and  for 
every  share  of  the  clear  residue  (when  devolving  to  two  or  more  per- 
sons), of  the  personal  or  movable  estate,  of  any  person,  who  shall  have 


are  now  free  from  probate  duty.  And 
f urther»  by  sect.  86  of  the  act  of  1881 
(44  &  45  Vict.  c.  12),  the  payment  of  the 
sum  of  thirty  shillings  for  the  fixed 
duty  on  the  affidavit  or  inventorj  in 
conformity  with  sect.  83  of  that  act, 
shall  be  deemed  to  be  in  full  satisfac- 
tion of  any  claim  to  legacy  duty  or  suc- 
ceasion  duty  in  respect  of  the  estate  or 
effects  to  which  such  affidavit  or  inven- 
tory relates.  The  result  is  that  estates 
under  100/.  in  value  pay  neither  pro- 
bate duty  nor  legacy  duty,  and  estates 
not  exceeding  800/.,  on  pajring  the  thirty 
shillings  duty,  are  free  both  from  legacy 


and  succession  duty.  All  these  pro- 
visions apply  only  to  the  case  of  testators 
or  intestates  dying  on  or  after  June  1st, 
1881,  with  the  exception  of  the  pro- 
vision for  relief  of  estates  under  100/. 
from  legacy  duty,  which  applies  to 
the  estates  of  persons  dying  after 
March  24th,  1880. 

(e)  But  now  by  sect.  21  (2)  of  51  &  52 
Vict.  c.  8,  it  is  enacted  that  legacies 
payable  out  of  or  charged  upon  real 
estate  or  the  proceeds  thereof  are  not  to 
be  chargeable  with  legacy  duty  but 
with  succession  duty. 


Pa.  St.  888 ;  Commonwealth  v.  Cole- 
man, 52  Pa.  St.  468  ;  Matter  of  Wolfe, 
i9  N.  T.  St.  Rep.  268 ;  S.  C.  6  Dem. 
268  ;  and  although  the  devisee  and  the 
testator  are  both  citizens  of  the  taxing 
state.  Commonwealth's  Appeal,  vbi 
mipra.  If  the  will  directs  the  conver- 
sion of  the  foreign  land  into  money,  it 
is  considered  to  be  personalty,  and  the 
sncoession  to  it  as  such  is  subject  to  tax. 
Miller  v.  Commonwealth,  111  Pa.  St. 
321  ;  Matter  of  Howard,  5  Dem.  486. 
But  selling  it  under  a  mere  form  of  sale 
is  not  sufficient,  although  the  executor 
brings  the  proceeds  into  the  taxing 
state.  Drayton's  Appeal,  61  Pa.  St. 
172.  In  the  absence  of  a  will,  the  land 
will  descend  by  the  laws  of  its  own 
state,  and  not  **  by  the  intestate  laws" 
of  the  taxing  state,  and  would  therefore 
not  come  within  the  terms  of  the  act. 
c.  Penonal  property  cf  non-resident 


decedents  found  within  the  t€mng  juris- 
diction. As  to  such  property  these 
statutes  seem  to  be  in  conflict  with  the 
rule  that  the  personal  property  follows 
the  law  of  the  owner's  domicil.  The 
American  statutes  have  been  generally 
upheld  in  the  courts  of  the  taxing  state 
as  effectually  changing  the  common  law 
rule  above  stated.  State  v,  Dalrymple, 
70  Md.  294  ;  Alvany  v.  Powell,  2  Jones 
£q.  51.  This  construction  is,  however, 
confined  in  Pennsylvania  to  "  tangible  " 
property,  and  not  extended  to  govern- 
ment  bonds  of  a  foreign  testator  found 
in  Pennsylvania  and  going  into  the 
general  residue  of  his  estate,  Orcutt's 
Appeal,  97  Pa.  St.  179 ;  and  was  not 
allowed  to  the  New  Fork  act  of  1885 
(now  changed  to  permit  it).  Matter  of 
Euston,  118  N.  T.  174.  In  England,  as 
noted  in  the  text  (pp.  *1501  et  seq.), 
the  courts  have  applied  the  old  rule  and 
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died  after  the  5th  day  of  April,  1605  (after  deducting  debts,  funeral 
expenses,  legacies  and  other  charges  first  payable  thereout),  lyhether 
the  title  to  such  residue,  or  any  share  thereof,  shall  accrue  by  yiilue 
of  any  testamentary  disposition,  or  upon  a  partial  or  total  intestacy; 
where  such  residue,  or  share  of  residue,  shall  be  of  the  amount  or  value 
of  20/.  or  upward,  and  where  the  same  shall  be  paid,  delivered, 
retained,  satisfied  or  discharged  after  the  3 1st  day  of  August,  1815: 
And  also  for  the  clear  residue  (when  given  to  one  peraon)  and  for 
every  share  of  the  clear  residue  (when  given  to  two  or  more  persons) 


left  such  property  untaxed.  Personal 
property  of  a  non-resident  intestate, 
although  found  within  the  taxing  juris- 
diction, does  not.  however,  pass  to  next 
of  kin  ''under  the  intestate  laws"  of 
that  state*  and  would  therefore  seem 
not  to  be  covered  by  the  language  of 
such  statutes.  Matter  of  Tulane,  61 
Hun  318.  The  language  of  the  act  of 
1885  has  been  since  changed  in  New 
York,  to  cover  such  property.  Matter 
of  Romaine,  58  Hun  109. 

d.  BmX  property  situated  within  the 
taxing  jurisdiction  of  a  non-resident 
decedent.  Such  property  is  clearly 
within  the  jurisdiction  of  the  statute. 

e.  Exempt  property .  The  Succession 
Tax  applies  to  government  bonds  and 
other  securities  exempted  by  law  from 
direct  tax.  Strode  v.  Commonwealth,  52 
Pa.  St.  181  ;  Wallace  v.  Myers,  88  Fed. 
Rep.  184.  In  New  York  it  applies  only 
to  the  "transfer"  of  property  of  the 
value  of  $500  or  over.  In  other  states, 
•'  estates  "  are  excepted,  of  the  value  of 
$250  in  Pennsylvania,  of  $500  in  Mary- 
land, California,  Michigan,  and  New 
Jersey,  of  $1000  in  Connecticut,  and 
of  $10,000  in  Massachusetts.  A  legacy 
to  a  creditor  in  pay^ment  of  a  legal  debt 
is  not  subject  to  the  inheritance  tax. 
Matter  of  Rogers,  38  N.  Y.  St.  Rep. 
943;  Quin's  Estate,  18  Phila.  340; 
although  a  legacy  for  services  gratui- 
tously rendered  would  be.  Gibbon's 
Estate,  16  Phila.  218. 


II.  Pbrsoks  Subject  to  Ikheiot- 
ANCE  Tax.  The  statutes  are  made 
applicable  generally  to  all  beneficiaries, 
individual  or  corporate,  except  those 
specifically  exempted.  These  exemp- 
tions are  somewhat  wider  than  those  of 
the  English  statutes  cited  in  the  text. 

1.  Parents.  Parents  are  absolutely 
exempted  in  New  Jersey,  Maryland, 
Massachusetts,  California,  Michigan, 
Pennsylvania,  and  Connecticut,  and, 
until  1892,  in  New  York.  This  exemp- 
tion is  now  changed  in  New  York  to  a 
tax  of  one  per  cent,  where  .the  *'  trans- 
fer "  is  personal  property  of  the  value 
of  $10,000  or  more. 

2.  Htubandand  W\fe.  Same  exemp- 
tion as  parents. 

8.  Brothers  and  Sisters.  Same  ex> 
emption  as  parents. 

4.  Lawful  Descendants.  Same  ex- 
emption  as  parents. 

5.  Adopted  Children.  In  New  York, 
Massachusetts,  Michigan,  California, 
and  Connecticut,  the  exemption  in 
New  York  being  limited  like  that  of 
parents.  In  the  absence  of  such  pro- 
vision adopted  children  are  not  included 
in  the  term  children  or  descendants. 
Matter  of  Miller,  110  N.  Y.  216; 
although  the  statute  may  give  them  a 
right  to  inherit.  Commonwealth  r. 
Nancrede,  82  Pa.  St.  889.  And  to 
bring  the  person  within  the  exemption 
there  must  be  a  legal  adoption.  Matter 
of  Spencer,  1  Connoly  208. 
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of  the  moneys  to  arise  from  the  sale,  mortgage,  or  other  disposition 
of  any  real  or  'heritable  estate,  directed  (c?)  to  be  sold,  mortgaged, 
or  otherwise  disposed  of,  by  any  will  or  testamentary  instrument  of 
any  person  who  shall  have  died  after  the  5th  day  of  April,  1805  (after 
dedacting  debts,  funeral  expenses,  legacies  and  other  charges  first 
made  payable  thereout,  if  any),  where  such  residue,  or  share  of  residue, 
shall  amount  to  20^.  or  upward,  and  where  the  same  shall  be  paid, 
retained  or  discharged  after  the  3 1st  day  of  August,  1815  : 

Where  any  such  legacy  or  residue,  or  any  share  of  such  residue, 
shall  have  been  given,  or  have  devolved,  to  or  for  the  benefit  of  a 
child  of  the  deceased^  or  any  descendajit  of  a  child  of  the  deceiisedy  or  to 
or  for  the  benefit  of  the  father  or  mother,  or  any  lineal  ancestor  of  the 
deceased ;  a  duty  at  and  after  the  rate  of  one  pound  per  centum  on 
the  amount  or  value  thereof  («).  1/.  per  cent. 


((2)  As  to  the  construction  of  this 
word,  see  the  cases  collected,  po%t^  pp. 
♦1487,  ♦1488. 

(e)  But  by  sect.  41  of  the  act  of  1881, 
it  is  provided  that :  "  In  respect  of  any 
legacy,  residue,  or  share  of  residue  pay- 
able out  of,  or  consisting  of  any  estate 
or  effects  according  to  the  value  where- 


of duty  shall  have  been  paid  on  the 
affidavit,  or  inventory,  or  account,  in 
conformity  with  this  Act,  the  duty  at 
the  rate  of  one  pound  per  centum  im- 
posed by  the  Act  of  the  55th  year 
of  King  George  the  Third,  chapter  184, 
shall  not  be  payable." 


6.  DeicendanU  cf  Adopted  Children, 
In  Connecticut,  Massachusetts,  Michi- 
gan, and  California. 

7.  Quoii-adopted  Children.  In  New 
York,  where  the  relation  of  parent  and 
children  has  been  mutually  acknowl- 
edged for  ten  years,  and  with  the  same 
limitation  as  the  exemption  of  parents.    ^ 

8.  la^gitimate  Children.  Such  chil- 
dren are  not  brought  within  the  statute 
by  an  act  legitimating  them  after  the 
death  of  the  decedent.  Galbraith  v. 
Commonwealth,  14  Pa.  St.  258  ;  Com- 
monwealtb  v.  Stump,  53  Pa.  St.  182. 

9.  8on*$  Wife  or  Widow.  In  New 
Jersey,  New  York,  Massachusetts, 
Michigan,  California,  Pennsylvania,  and 
Connecticut,  with  the  same  limitation 
in  New  York  as  the  exemption  of 
parents. 

10.  DaughUr^s  Eiitband.  In  New 
York,     New    Jersey,     Massachusetts, 


Michigan,  California,  and  Connecticut, 
with  the  same  limitation  in  New  York 
as  the  exemption  of  parents. 

11.  Eitecutore  and  Tmstees.  Legacies 
in  lieu  of  commissions  are  exempted  to 
the  extent  of  taxable  commissions  in 
New  York,  or  of  a  reasonable  compen- 
sation in  New  Jersey,  Massachusetts, 
Pennsylvania,  and  Connecticut. 

12.  Charitable  and  BeHigious  Corpora^ 
tione.  In  New  Jersey,  religious,  be- 
nevolent and  charitable  institutions  are 
exempt.  In  Connecticut,  there  is  a 
general  exemption  in  favor  of  ''some 
charitable  purpose  or  purpose  strictly 
public  within  this  state. "  In  New  York, 
"any  property  *  *  devised  or  be- 
queathed to  any  person  who  is  a  bisliop, 
or  to  any  religious  corporation,"  is 
exempted  by  the  act  of  1892.  Formerly, 
by  the  act  of  1887,  the  exemption 
covered   "the    societies,  corporations, 
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Where  any  such  legacy  or  residue,  or  any  share  of  such  residue, 
sliall  have  been  given,  or  have  devolved,  to  or  for  the  benefit  of  a 
brother  or  sister  of  the  deceased^  or  any  descendant  of  a  brother  or  sister 


and  institutions  now  exempted  by  law 
from  taxation . "  This  act  (now  repealed) 
gave  rise  to  much  discussion  and 
judicial  definition  (see  Dos  Passos  on 
Collateral  Inheritance  Taxes,  pp.  5(MS4), 
which  are  probably  not  applicable  to 
the  present  statute,  inasmuch  as  general 
exemption  from  taxation  will  not 
ordinarily  exempt  from  the  inheritance 
tax,  Miller  «.  Commonwealth,  27  Gratt. 
110 ;  especially  where  the  exemption 
related  only  to  real  estate,  and  the 
legacy  was  bonds  given  "  toward  the 
building  of  a  new  church,"  and  where 
the  act  exempting  other  personal  prop- 
erty was  passed  after  testator's  death. 
Sherrill  v.  Christ  Church.  121  N.  Y. 
701.  revg.  Matter  of  Van  Eleeck,  55 
Hun  472.  This  exemption,  it  seems, 
is  confined  to  New  York  corporations, 
Dos  Passos  Coll.  Inher.  Tax  64  ;  if  not 
to  New  York  bishops.  In  California, 
"societies,  corporations,  and  institu- 
tions "  exempt  from  taxation.  In  Mas- 
sachusetts, **  charitable,  educational,  or 
religious  societies  or  institutions" 
exempt  from  taxation. 

III.  Rate,  Interest,  and  Appraise- 
ment. The  rate  of  tax  is  two  and  one- 
half  per  cent,  in  Maryland  and  five 
per  cent,  in  New  York,  New  Jersey, 
Pennsylvania.  California,  Massachu- 
setts, Michigan,  and  Connecticut. 
Persons  otherwise  exempt  are  subject 
to  a  tax  of  one  per  cent,  on  amounts 
exceeding  $10,000  in  New  York  and 
$5000  in  Michigan. 

Interest.  In  Connecticut,  the  tax  is 
payable  one  year  after  letters  issued, 
after  which  time  nine  per  cent,  interest 
is  added.  In  Pennsylvania,  twelve  per 
cent,  interest  is  added  after  the  first 
year,  and  a  discount  of  five  per  cent, 
allowed    on     payment     within    three 


months.  In  New  Jersey,  ten  per  cent, 
interest  is  charged  from  the  death  of 
the  decedent,  and  a  discount  of  five  per 
cent,  allowed  on  payment  within  nine 
months.  So  in  New  York,  except  that 
the  ten  per  cent,  rate  goes  into  effect 
only  after  eighteen  months.  Both  in 
New  York  and  New  Jersey  the  execu- 
tor, administrator,  or  trustee  deferring 
payment  after  the  time  fixed  for  the 
payment  of  the  higher  rate  of  interest 
is  required  to  furnish  secimty  for  the 
payment  of  the  tax.  A  remainderman 
may  defer  payment  of  the  tax  until  the 
time  of  possession,  giving  security  in 
such  case  in  New  York,  New  Jersey, 
and  Pennsylvania,  the  tax  on  future 
gifts  drawing  interest  in  New  York  and 
New  Jersey  from  the  decedent's  death, 
in  Connecticut  from  one  year  after  his 
death,  and  in  Pennsylvania  only  from 
the  time  of  its  taking  effect  in  possession. 
But  in  New  Jersey  the  right  to  defer 
payment  seems  to  be  confined  to  re- 
mainders limited  after  a  life  estate  given 
to  relatives  who  are  exempted  froin  the 
succession  tax.  Where  both  life  tenant 
and  remainderman  are  subject  to  the 
tax.  it  will  be  apportioned  and  deducted 
from  the  income  and  the  principal 
respectively,  although  the  deduction 
from  the  principal  will  incidentally 
reduce  the  life  income.  Matter  of 
Johnson,  6  Dem.  146. 

A  Judicial  valuation  or  appraisement 
is  provided  for  by  the  statutes  in  force 
in  New  York,  New  Jersey,  Maryland, 
California,  Massachusetts,  Michigan, 
Connecticut,  and  Pennsylvania,  includ- 
ing also  life  estates  and  remainders,  and 
apportionment  between  them.  If  the 
life  tenant  is  exempt,  the  remainder- 
man pays  the  entire  tax,  although  the 
time  of  payment  is  postponed.    Com- 
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of  the  deceased:  a  duty  at  and  after  the  rate  of  three  pounds  per  cen- 
tum on  the  amount  or  value  thereof  3^.  per  cent. 
Where  any  such  legacy  or  residue,  or  any  share  of  such  residue, 
shall  have  been  given,  or  have  devolved  to  or  for  the  benefit  of  a 


monwealth's  Appeal,  127  Pa.  St.  488. 
But  partition  of  the  land  is  not  an 
apportionment  of  the  tax  among  the 
co-tenants,  and  the  tax  will  be  harred 
against  all  by  twenty  years'  non-claim 
by  the  state.  Melion's  Appeal,  114  Pa. 
St.  570.  Where,  however,  the  imme- 
diate appraisement  of  a  contingent 
remainder  is  impossible,  by  reason  of 
the  uncertainty  in  the  amoimt,  it  is,  of 
course,  not  required,  Nieman's  Estate, 
131  Pa.  St  346  ;  irrespective  of  whether 
it  can  be  made  at  a  later  time  or  not. 
Matter  of  Cager,  111  N.  T.  848; 
Matter  of  Hopkins,  6  Dem.  1.  But  if 
the  contingency  is  as  to  the  i^rson  and 
not  as  to  the  amount,  it  may  be  appraised, 
while  the  question  still  remains  open 
whether  it  will  be  subject  to  tax,  Matter 
of  Clark,  1  Connoly  481 ;  and  the 
appraisement  may  be  reserved  until  the 
contingency  happens.  Matter  of  Wallace, 
18  N.  Y.  St.  Rep.  387 ;  so,  where  the 
persons  are  afterward  ascertained  by 
the  exercise  of  a  power  of  appointment, 
Matter  of  Stewart,  80  N.  Y.  St.  Rep. 
738. 

lY.  Collection  AND  ENFOBCBiiENT. 
The  American  statutes  in  general  require 
the  executor  to  deduct  the  tax  (Connecti- 
cut) before  payment  of  a  money  legacy, 
or  to  secure  and  retain  it  upon  delivery 
of  a  specific  bequest  (New  York,  Massa- 
chusetts, Michigan,  California,  New 
Jersey,  and  Pennsylvania),  and  make 
the  personal  representative  or  trustee 
liable  for  its  payment  (New  York,  New 
Jersey,  Pennsylvania,  and  Maryland), 
forfeiting  his  commission  in  Maryland 


for  delay  beyond  thirteen  months.  In 
New  York,  Michigan,  California,  and 
Pennsylvania,  the  tax  is  made  a  lien 
on  all  assets.  So,  in  Maryland,  on  real 
estate  devised  ;  and  in  New  York,  New^ 
Jersey,  and  Connecticut,  as  to  remainders 
after  an  exempt  life  estate  ;  and  in  New 
York,  New  Jersey,  Pennsylvania,  and 
Connecticut,  as  to  legacies  charged  on 
real  property,  enforceable  like  the  legacy 
by  sale  of  the  land.  In  Connecticut, 
California,  Michigan,  Massachusetts, 
New  York,  and  New  Jersey,  the  admin- 
istrator may  apply  for  sale  of  lands  to 
pay  the  succession  tax  in  the  same  man- 
ner as  to  pay  debts.  When  the  trans- 
ferred estate  consists  of  stocks  or  loans 
in  a  local  corporation  (or  in  New  York, 
deposits  in  a  local  bank  or  safe  deposit 
company),  the  corporation  is  made  lia- 
ble (in  New  York,  New  Jersey,  and 
Pennsylvania)  for  the  tax  if  it  suffers 
removal  or  transfer  by  a  foreign  execu- 
tor or  administrator,  without  its  pay- 
ment. Besides  this,  in  New  York,  New 
Jersey,  Connecticut,  and  Pennsylvania, 
the  executor,  administrator,  or  trustee  is 
required  to  take  an  official  receipt  for 
the  payment,  and  to  file  it  as  a  voucher 
with  his  account ;  and  in  Connecticut 
the  estate  cannot  be  settled  until  such 
vouchers  are  produced.  In  New  York, 
New  Jersey,  Pennsylvania,  and  Mary- 
land, provision  is  also  made  for  official 
proceedings  of  a  summary  character 
against  the  executor  or  trustee  to  compel 
the  payment  of  the  tax. 

For  other  cases  under  New  York  stat- 
ute see  Dos  Passoson  CoUat.  Inher.Tax. 
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brother  or  sister  of  the  father  or  mother  of  the  deceased^  or  any  descend- 
ant of  a  brother  or  sister  of  the  father  or  mother  of  the  deceased;  a 
duty  *at  and  after  the  rate  of  five  pounds  per  centum  on  the  amount 
and  value  thereof  bl.  per  cent. 

Where  any  such  legacy  or  residue,  or  .any  share  of  such  residue, 
shall  have  been  given,  or  have  devolved  to  or  for  the  benefit  of  a 
brother  or  sister  of  a  grandfather  or  grandmother  of  the  deceased^  or 
any  descendant  of  a  brother  or  sister  of  a  grandfather  or  grandmother 
of  the  deceased;  a  duty  at  and  after  the  rate  of  six  pounds  per  centum 
on  the  amount  or  value  thereof  6^.  per  cent. 

And  where  any  such  legacy  or  residue,  or  any  share  of  such  residue, 
shall  have  been  given,  or  have  devolved  to  or  for  the  benefit  of  any 
person,  in  any  other  degree  of  collateral  consanguinity  to  the  deceased 
than  is  above  described,  or  to  or  for  the  benefit  of  any  stranger  in 
blood  to  the  deceased;  a  duty  at  and  after  the  rate  of  ten  pounds  per 
centum  on  the  amount  or  value  thereof  lOZ.  per  cent. 

And  all  gifts  of  annuities,  or  by  way  of  annuity,  or  of  any  other 
partial  benefit  or  interest,  out  of  any  such  estate  or  effects  as  afore- 
said, shall  be  deemed  legacies  within  the  intent  and  meaning  of  this 
schedule. 

And  where  any  legatee  shall  take  two  or  more  distinct  legacies  or 
benefits  under  any  will  or  testamentary  instrument,  which  shall 
together  be  of  the  amount  or  value  of  20/.,  each  shall  be  charged  with 
duty,  though  each  or  either  may  be  separately  under  that  amount  or 
value. 

EXEMPTIOXS. 

Legacies  and  residues,  or  shares  of  residue,  of  any  such  estate  or 
effects  as  aforesaid,  given  or  devolving  to  or  for  the  benefit  of  the 
husband  or  wife  (f)  of  the  *deceased,  or  to  or  for  the  benefit  of  any  of 
the  Royal  family. 

And  all  legacies  which  were  exempted  from  duty  by  the  act  passed 
in  the  39th  year  of  his  Majesty's  reign,  c.  73,  for  exempting  ceitain 

(/)  A  legacy,  in  order  to  fall  within  as  between  the  widow  and   children 

this  exception,  must  be  for  the  absolute  (see  tlie  cases  collected,  ajite,  pp.  *989, 

benefit  of  the  husband  or  wife :   There-  *990),  are  liable  to  the  duty  in  respect 

fore  bequests  by  a  husband  to  his  wife  of  the  interests  of  the  children  :    Re 

"for   her   and   her    family,"  or  **to  Harris,  7  Exch.  344.    See  also  Newill 

maintain  her   and    our   children,"  if  v.  Newill,  L.  R.  7  Ch.  258.    Mackett  v. 

they  are  given  so  as  to  create  a  trust  Mackett,  L.  R.  14  £q.  49. 

[n408]        [*1409] 
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Bpecifio  legacies  given  to  bodies  corporate,  or  other  public  bodies,  from 
the  payment  of  duty  (g). 

By  section  8    of  the  statute,  it  is  provided,  tliat  all  tlie  powers 
and  provisions,  clauses,  regulations,  and  directions,  fines, 
forfeitures,  pain's  and  penalties,  contained  in  the  former  ^^^^%^^ 
acts  relating  to  the  repealed  duties,  shall  extend  to  the  A®M^  I^m^ 
duties  granted  by  the  present  (Ji).     It  is  therefore  neces- 
sary to  recur  to  the  provisions  of  the  earlier  statutes. 

By  the  statute  20  Geo.  III.  c.  28,  certain  stamp  duties  were  imposed 
for  every  receipt  or  other  discharge  for  any  legacy  left  by 
any  will  or  other  testamentary  instrument,  or  for  any 
share  or  pai*t  of  a  personal  estate  divided  by  force  of  the  Statute  of 
Distributions,  or  the  custom  of  any  province  or  place  ;  and  by  section 
3,  it  was  enacted,  that  no  such  receipt  unstamped  should  be  pleaded 
or  given  in  evidence  in  any  court. 

By  the  statute  23  Geo.  III.  c.  58,  additional  stamp  duties  were 
imposed:  And  by  section  8,  it  was  enacted,  that  the  ^^^^  ^    «. 
receipts,  Ac,  should  be  stamped  before  written  upon. 

By  the  statute  29  Geo.  IIL  c.  51,  additional  duties  were  imposed, 

which,  as  well  as  the  duties  imposed  by  the  preceding^ 

,--,^         ^        y^-rxT  » Geo.8,c.  61. 

acts,  were  repealed  by  the  statute  36  Greo.  m.  c.  52. 

By  these  statutes,  it  will  be  observed,  the  duties  were  imposed 
merely  on  the  receipts  for  legacies  and  shares  of  ^residue  :  But  this 
mode  of  imposition  was  found  to  be  disadvantageous  to  the  revenue  ; 
inasmucli  as,  if  executors  or  administrators  chose  to  rely  on  the  good 
faith  of  legatees  or  next  of  kin,  and  to  run  the  risk  of  taking  no 
receipts  from  them,  the  duties  were  altogether  evaded  (J), 

To  obviate  this,  the  statute  36  Geo.  III.  c.  52,  after  repealing  the 
preceding  duties,  imposes  new  ones,  not  upon  the  re-  stat.  86  Geo.  3, 
ceipts,  but  upon  the  legacies  and  shares  of  residue  tliem-  ^'  ^' 
selves  :  And  after  enacting,  by  section  27,  that  no  legacy,  Ac,  shall 
be  paid  without  a  receipt,  proceeds,  by  section  28,  to  lay  a  penalty  on 
persons  paying  or  receiving  legacies,  <fec.,  without  receipts  stamped  in 
pursuance  of  the  act :  But  it  is  provided,  by  section  41,  that  the  re- 
ceipt so  stamped  shall  not  be  required  to  have  a  receipt  stamp  also. 

As  a  due  compliance  with  the  provisions  of  this  act  of  parliament 

{g)  See  ptM,  pp.  *1495,  *1496.  (t)  See  Green  «.  Croft,  2  H.  Black. 

(A)  See  this  section  stated  verbatim,      33,  84.     Hill  v.  Atkiuson,  2  Meriv. 
anU,  p.  *584.  58. 
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is  80  necessary  for  the  proper  performance  of  the  office  of  executor  or 
administrator,  it  is  judged  expedient  to  insert  in  this  place,  verbatim^ 
some  of  its  most  material  enactments. 

By  section  6,  it  is  enacted,  "  That  the  duties  hereby  imposed  shall, 
Datiea  to  be  paid  ^^  ^^  00968  in  which  it  is  not  her  Ay  otheruiUt  provided, 
SmtnSSttort  on  ^^  accounted  for,  answered,  and  paid  (A?)  by  tlie  *per- 
retaJning.  or  pay-  gon  or  persons  having  or  taking  the  burthen  of  the  exe- 
cution of  the  Will  or  other  testamentary  instrument,  or 
the  administration  of  the  personal  estate  of  any  person  deceased  upon 
retainer  for  his,  her,  or  their  own  benefit,  or  for  the  bene6t  of  any 
other  person  or  peraons,  of  any  legacy  or  any  part  of  any  legacy,  or  of 
the  residue  of  any  personal  estate,  or  any  part  of  such  residue,  which 
he,  she,  or  they  shall  be  entitled  so  to  retain,  either  in  his,  her,  or 
their  own  right,  or  in  the  right  or  for  the  benefit  of  any  other  person 
or  persons  ;  and  also  upon  delivery,  payment,  or  other  satisfaction  or 
discharge  whatsoever,  of  any  legacy,  or  any  part  of  any  legacy,  or  of 
the  residue  of  any  personal  estate,  or  any  part  of  such  residue  (Q,  to 
which  any  other  person  or  persons  shall  be  entitled  ;  and  in  case 
any  person  or  persons,  having  or  taking  the  bnrthen^f  such  execution 
or  administration  as  aforesaid,  shall  retain  for  his,  her,  or  their  own 
benefit,  or  for  the  benefit  of  any  other  person  or  persons,  any  legacy, 
or  any  part  of  any  legacy,  or  the  residue  of  any  personal  estate,  or  any 


(k)  By  sect.  12  of  the  Customs  and 
Inland  Revenue  Act,  1880  (48  Vict.  c. 
14),  it  is  provided  as  follows :  "  When 
an  executor,  administrator  or  trustee 
shall  have  given  notice  in  writing  to 
the  Commissioners  of  Inland  Revenue 
for  any  claim  to  legacy  duty  or  succes- 
sion duty  in  resjMCt  of  any  fund  in  his 
hands  which  he  intends  to  distribute, 
and  shall  have  delivered  to  the  Commis- 
sioners  all  particulars  which  they  may 
require  in  order  to  ascertain  the  exist- 
ence and  extent  of  anv  such  claim,  he 
shall  be  at  liberty  to  distribute  the  fund 
amongst  the  parties  entitled  thereto, 
after  satisfaction  of  any  claims  to  duty 
made  by  the  Commissioners,  and  shall 
be  entitled  to  receive  from  them  a  cer- 
tificate discharging  him  frem  his  lia- 
bility to  any  duty  in  respect  of  the 
fund.     Such  certificate  shall  not  in  any 
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way  affect  the  liability  of  any  person 
other  than  the  person  in  whose  favor  it 
is  expressed  to  be  given."  By  52  &  53 
Vict.  c.  7,  s.  14,  it  ia  provided  that  no  per- 
son shall  under  a  testamentary  document 
admitted  to  probate,  or  under  letters  of 
administration,  or  under  a  confirmation, 
be  liable  for  payment  of  any  legacy 
or  succession  duty,  or  duty  imposed  by 
the  act,  after  six  years  from  the  settle- 
ment of  the  account  in  respect  of  which 
the  duty  is  payable,  where  such  account 
was  in  all  respects  a  full  and  true  ac- 
count And  trustees,  executors  and 
administrators  are  not  to  be  liable  after 
six  years  if  it  be  proved  to  the  commis- 
sioners that  the  account  rendered  was 
correct  to  the  best  of  their  knowledge. 
(I)  See  Att.'Qen.  r.  Dardier,  11 
Q.  B.  D.  16,  and  sect.  22,  post,  p. 
*1423. 
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part  of  such  residae,  which  such  person  or  persons  shall  be  entitled 
BO  to  retain,  either  in  his,  her,  or  their  own  right,  or  in  if^ntybenoti^id 
the  right  or  for  the  benefit  of  any  other  person  or  SSSiMd^^Sec! 
persons,  and  upon  which  any  duty  shall  be  chargeable  °JJ^^  **'  ^^ 
by  virtue  of  this  Act,  not  having  first  paid  such  duty,  jf^e^^^^jjjt^ 
or  shall  deliver,  pay,  or  otherwise  howsoever  satisfy  or  b«  *  debt  from 

'  *    -^ '  "^  them  to  hl0  MsJ- 

discharge  any  legacy,  or  any  part  of  any  legacy,  or  the  esty :  and  if  thw 
residue  of  any  personal  estate,  or  any  part  thereof,  oat  dedacting  toie 
to  which   any  other  person  or   persons  shall  be  en-  debt  from  both 

parties. 

titled,  and  upon  which  any  duty  shall  be  chargeable 
by  virtue  of  this  Act,  having  received  or  deducted  the  duty  so  charge- 
able, then  and  in  every  of  such  *cases,  the  duty  which  shall  be  due  and 
payable  upon  every  such  legacy,  and  part  of  legacy,  and  residue,  and 
part  of  residue  respectively,  and  which  shall  not  have  been  duly  paid 
and  satisfied  to  his  Majesty,  his  heirs  and  successors,  according  to  the 
provisions  of  this  Act,  shall  be  a  debt  of  such  person  or  persons  hav- 
ing or  taking  the  burthen  of  such  execution  or  administration  as  afore- 
said, to  his  Majesty,  his  heirs  and  successors  ;  and  in  case  any  such 
person  or  persons,  so  having  or  taking  the  burthen  of  such  execution  or 
administration  as  aforesaid,  shall  deliver,  pay,  or  otherwise  howsoever 
satisfy  or  discharge  any  such  legacy  or  residue,  or  any  part  of  any  such 
legacy  or  residue,  to  or  for  the  benefit  of  any  person  or  persons  entitled 
thereto,  without  having  received  or  deducte^d  the  duty 
chargeable  thereon  (such  duty  not  having  been  first  duly 
paid  to  hb  Majesty,  his  heirs  or  successors,  according  to  the  provisions 
herein  contained),  then  and  in  every  such  case  such  duty  shall  be  a  debt 
to  his  Majesty,  his  heirs  and  successors,  both  of  the  person  or  persons 
who  shall  make  such  delivery,  payment,  satisfaction,  or  discharge  {m\ 
and  of  the  person  or  persons  to  whom  the  same  shall  be  made ''  (n). 

Sect.  7.  "  That  any  gift  by  any  Will  or  testamentary  instrument 
of  any  person  dying  after  the  passing  of  this  Act,  which  what  ahaii  be 
shall,  by  virtue  of  such  Will  or  testamentary  instru-  ilSS^the^SSS 
ment,  have  effect,  or  be  satisfied  out  of  the  personal  ^''^^^^•^ct. 


35  Geo.  8,  c.  58. 


(ffi)  The  Succession  Duly  Act,  16  & 
17  Vict.  c.  51,  contains  no  similar 
provision  charging  the  executors,  but 
makes  the  duty  a  charge  on  the  interest 
of  the  successor :  Re  Higgins,  31  C.  D. 
142. 

(a)  But  where  two  legacies,  though 
given  in  respect  of  the  same  portion  of 


the  testator's  property,  are  distinct  and 
separate,  the  legatee  of  the  one  legacy 
is  not  a  debtor  to  the  crown  in  respect 
of  the  duty  on  the  other,  nor  has  the 
crown  any  lien  on  the  subject  of  the 
one  legacy  in  respect  of  duty  on  the 
subject  of  the  other:  Atty.-Gen.  «. 
Giles,  5  H.  &  N.  255. 
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estate  of  such  person  so  dying,  or  out  of  any  personal  estate  which 
such  person  shall  have  power  to  dispose  of  as  he  or  she  shall 
think  fit  (o)y  shall  be  deemed  and  taken  to  be  a  ^legacy  within  the 
intent  and  meaning  of  this  Act,  whether  the  same  shall  be  given  by 
way  of  annuity  or  in  any  other  form,  and  whether  the  same  shall  be 
charged  only  on  such  personal  estate,  or  charged  also  on  real  estate  of 
the  testator  or  testatrix  who  shall  give  the  same  ;  except  so  far  as  the 
same  shall  be  paid  or  satisfied  out  of  such  real  estate,  in  a  due  execution 
of  the  Will  or  testamentary  instrument  by  which  the  same  shall  be  given ; 
and  every  gift  which  shall  have  effect  as  a  donation  mortis  causa,  shall 
also  be  deemed  a  legacy  within  the  intent  and  meaning  of  this  Act." 

Sect.  8.  **  That  the  value  of  any  legacy  given  by  way  of  annuity 
The  vaiae  ot  an-  {p)y  whether  payable  annually  or  otherwise,  for  any  life 
dutyrto*be  Sf-  ^^  Uves,  or  for  years  determinable  on  any  life  or  lives, 
t^""^  "SSJi^Sf  or  for  years  or  other  period  of  time,  shall  be  calculated, 
duty 'paidT by  kT.  ^^^  *'^®  ^^^7  chargeable  thereon  shall  be  charged, 
fltailments.  Ac.  according  to  the  tables  in  the  schedule  hereunto  an- 
nexed {q)  ;  And  the  duty  chargeable  on  such  annuity  shall  be  paid  by 
four  equal  payments,  the  first  of  which  payments  of  duty  shall  be 
made  before  or  on  completing  the  payment  of  the  first  year's  annuity, 
and  the  three  others  of  such  payments  of  duty  shall  be  made  in  like 
manner  successively,  before  or  on  completing  the  respective  payments 
of  the  three  succeeding  yeaiV  annuity  respectively  ;  and  the  value  of 
any  such  annuity,  if  determinable  upon  any  contingency  besides  the 
death  of  any  person  or  persons,  shall  be  calculated  without  regard  to 
such  contingency  :  provided  always,  That  if  any  such  annuity  *shall 

determine  by  the  death  of  any  person,  before  four  years' 
payment  of  such  annuity  shall  become  due  and  pay- 
able, then  and  in  such  case  the  duty  shall  be  payable  in  proportion 
only  to  so  many  of  the  payments  of  the  said  annuity  as  actually  accrued 
and  became  due  and  payable  ;   and  in  case  any  such  annuity  shall  at 


96  Geo.  8,  c.  5S. 


(o)  See  Re  Gholmondeley,  1  C.  &  M. 
149.  poH,  p.  *1482.  Piatt  v.  Routh,  6 
M.  &  W.  756,  poH,  p.  *1482,  and  stat.  8 
&  9  Vict.  c.  76. 8. 4.  poit,  p.  *1482,  n.  (p). 

(p)  See  Crow  v.  Robinson.  81  L.  J. 
(N.  8.)  Ch.  516.  as  to  what  are  annuities 
within  this  sectioiv 

(q)  In  the  Atty.-Gen.  «.  Wynford,  9 
Ezch.  746.  a  question  arose  on  the  con- 
struction of  a  will,  whether  a  legatee 
took  an  annuity  for  his  own  life  only. 
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or  for  the  joint  lives  of  himself  and  his 
wife,  which  was  material,  inasmuch  as. 
by  these  tables,  a  larger  amount  of 
duty  was  payable  in  the  former  case. 
New  tables  are  given  in  lieu  of  these, 
by  the  Slst  section  of  the  act  (16  &  17 
Vict.  c.  51).  post,  p.  *1465.  But  it  has 
been  held  that  the  new  tables  apply 
only  to  legacies  given  after  the  19th 
May.  1853  (when  the  act  came  in  force): 
Re  Earl  CornwaJlis.  11  Exch.  680. 
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any  time  determine  upon  any  other  contingency  than  the  death  of 
any  person  or  persons,  then  and  in  such  case,  not  only  all  payments  of 
daty  which  would  otherwise  become  due  after  the  happening  of  such 
contingency,  if  any  such  would  become  due,  shall  cease  ;  but  it  shall 
be  lawful  for  the  pereon  or  persons  who  shall  have  paid  any  duties 
which  shall  have  previously  become  due,  to  apply  for  and  obtain  a 
return  of  so  much  of  the  duty  so  paid  as  will  reduce  the  same  to  the 
like  duty  as  would  have  been  payable  by  such  person  or  persons  for 
such  annuity,  calculated  according  to  the  term  for  which  the  same  shall 
have  endured,  which  abatement  the  said  commissioners  for  management 
of  the  stamp  duties  shall  settle  and  determine  according  to  the  tables  in 
the  schedule  hereunto  annexed,  and  shall  cause  the  amount  of  such  abate- 
ment to  be  paid  to  the  person  or  persons  entitled  to  the  same,  out  of 
any  moneys  in  their  hands  arising  from  the  duties  imposed  by  this  Act." 
Sect.  9.  "  That  the  value  of  any  legacy  given  by  way  of  annuity 
for  any  life  or  lives,  or  for  years  determinable  on  any 

.  "^  .  ,  The  Talue  of  an- 

life  or  lives,  or  for  years  or  for  other  period  of  time,  and  naities  payable 
charged  on  and  made  payable  out  of  any  other  legacy  and  the  doty,  to 
or  legacies,  shall  be  calculated,  and  the  duty  shall  be  cording  to  the  an- 

1-11  .1  i>ii»  nexed  tables,  and 

charged  thereon,  in  the  same  manner  as  hereinbefore  the  duty  to  be 
directed  with  respect  to  other  annuities  ;  and  the  duty  yafofor  tnch  Xeg- 
on  the  legacy  charged  with  such  annuity,  if  any  duty  SncUng  each  a&I 
shall  be  payable  for  such  legacy,  shall  be  calculated  on  ""  '^**' 
the  value  of  such  legacy,  after  deducting  the  Talue  of  such  annuity  ; 
and  the  duty  for  such  annuity  shall  be  paid  by  the  person  or  persons 
entitled  to  the  legacy  or  legacies  charged  with  such  annuity,  by  four 
equal  payments,  in  the  same  manner  as  the  same  would  be  payable 
according  to  the  provisions  hereinbefore  ^contained,  if 
such  annuity  had  been  a  direct  gift  to  the  annuitant,  '  ' 

and  subject  to  the  like  proviso  in  case  such  annuity  shall  determine 
before  four  years'  payment  shall  become  due ;  and  the  payment  which 
shall  be  made  for  such  duty  shall  be  retained  by  the  person  or  persons 
paying  the  same,  out  of  the  first  four  years'  payment  of  such  annuity, 
if  so  many  shall  become  due,  or  out  of  so  many  of  such  payments  as 
shall  become  due  by  equal  portions." 

Sect.  10.  "  That  the  duty  payable  upon  any  legacy  given  by  direc- 
tion to  purchase  with  any  personal  estate  of  the  testator  u^^y  ^^  legacies 
or  testatrix,  or  any  part  thereof,  an  annuity  of  a  certain  fnnaitie/^to^^be 
amount  for  the  life  or  lives  of  any  person  or  persons,  or  JSmJnJ^iSry  to 
any  other  term,  shall  be  calculated  upon  the  sum  neces-  ?'»'«*»«•  **^«™- 
iary  to  purchase  such  annuity  according  to  the  tables  before  men- 
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tioned,  and  shall  be  deducted  from  such  sum,  and  paid  as  in  the  case 
of  other  pecuniary  legacies  \  and  the  person  or  persons  paying  or 
satisfying  such  legacy,  and  the  person  or  persons  for  whose  benefit 
the  same  shall  be  paid  or  satisfied  shall  be  discharged,  by  payment  of 
such  duty  so  calculated  as  aforesaid,  from  all  other  demands  in  respect 
of  the  duty  payable  on  such  legacy  ;  and  the  annuity  to  be  pur- 
chased for  the  benefit  of  the  person  or  persons  entitled  to  the  benefit 
of  such  legacy  shall  be  reduced  in  proportion  to  the  amount  of  the 
duty  payable  thereon  as  aforesaid,  such  reduction  to  be  calculated  in 
the  same  manner  as  the  duty  so  payable  as  hereinbefore  directed  to 
be  calculated  ;  and  the  purchase  of  such  reduced  annuity,  together 
with  the  payment  of  such  duty,  shall  satisfy  and  discharge  such 
legacy  as  fully  as  if  an  annuity  had  been  purchased  equal  in  amount 
to  the  annuity  so  directed  to  be  purchased." 

Sect.  11.  "If  any  benefit  shall  be  given  by  any  Will  or  testamen- 
tary instrument,  in  such  terms  that  the  amount  or  value 

Buty  on  legacies      -,,/,  ,,  .-li. 

whose  value  can  01  SUCH  beueiit  can  Only  be  ascertained  from  time  to 
tained  by  appiu  time,  by  the  actual  application  for  that  purpose  of  the 
lotted  fund  to  be  fund  ^allotted  f Or  such  purpose,  or  made  chargeable 
mon^as  applied  therewith  ;  or  if  the  amount  or  value  of  any  benefit 

given  by  any  Will  or  testamentary  instrument,  cannot, 
by  reason  of  the  form  and  manner  of  the  gift,  be  so  ascertained  that 
the  duty  can  be  charged  thereon  under  any  other  of  the  directions 

herein  contained  ;   then   and  in  every  such  case  such 

duty  shall  be  charged  upon  the  several  sums  of  money 
or  effects  which  shall  be  applied  from  time  to  time  for  the  purposes 
directed  by  such  Will  or  testamentary  instrument,  as  separate  and  dis- 
tinct legacies  or  bequests,  and  shall  be  paid  out  of  the  fund  applicable 
for  such  purposes  or  charged  with  answering  the  same." 
Sect.  12.  "The  duty  payable  on  a  legacy  or  residue,  or  part  of 

residue,  of  any  personal  estate  given  to  or  for  the 
cicT  i^yed*?y  benefit  of,  or  so  that  the  same  shall  be  enjoyed  by  dif- 

peraonsinanccea*   ^.  •  i_iiii.i.  i-i 

Son.  or  having  ferent  persons  in  succession,  who  shall  be  chargeable 
fhereiiu  cha?^  with  the  duties  hereby  imposed  at  one  and  the  same 
charged:  rzXj^^  shall  be  charged  upon  and  paid  out  of  the  legacy 

or  residue,  or  part  of  residue,  so  given,  as  in  the  case  of  a  legacy  to  one 
person ;  and  where  any  legacy  or  residue,  or  part  of  residue,  shall  be 
given  to  or  for  the  benefit  of,  or  so  that  the  same  shall  be  enjoyed  by 

(r)  See  Re  Wilkinson,  1  Cr.  M.  &  R      Fitzgerald,    13    Sim.     88,    pM«,     p. 
142,   vmt,    p.   *1493.      Atty.-Gen.   ©.      *1494. 
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different  persons  in  saccession,  some  or  one  of  whom  shall  be  charge- 
able with  no  duty,  or  some  of  whom  shall  be  chargeable  with  differ- 
ent rates  of  duty,  so  that  one  rate  of  duty  cannot  be  immediately 
charged  thereon,  all  persons  who,  under  or  in  consequence  of  any 
each  bequest,  shall  be  entitled  for  life  only,  or  any  other  temporary 
interest,  shall  be  chargeable  with  the  duty  in  respect  of  such  bequest, 
in  the  same  manner  as  if  the  annual  produce  thereof  had  been  given 
by  way  of  annuity  ;  and  such  persons  respectively  shall  be  so  charge- 
able with  such  duty,  and  the  same  shall  be  payable  when  they  shall 
respectively  become  entitled  to  and  begin  to  receive  such  produce,  and 
shall  be  paid  by  equal  portions  during  the  aforesaid  term  of  four 
years,  if  they  shall  so  long  continue  to  receive  such  produce  ;  and 
where  any  other  partial  interest  shall  be  given,  or  shall  arise  out  of 
such  property  so  to  be  enjoyed  in  *succession,the  duty  on  such  partial 
interest  shall  be  charged  and  paid  in  the  same  manner 
as  the  duty  is  hereinbefore  directed  to  be  charged  and 
paid  in  like  cases  of  partial  interests,  charged  on  any  property  given, 
otherwise  than  to  different  persons  in  succession ;  and  all  and  every 
person  and  persons  who  shall  become  absolutely  entitled  to  any  such 
legacy  or  residue,  or  part  of  residue,  so  to  be  enjoyed  in  succession, 
shall,  when  and  as  such  person  or  persons  respectively  shall  receive 
the  same,  or  begin  to  enjoy  the  benefit  thereof  («),  be  chargeable  with 
and  pay  the  duty  for  the  same,  or  such  part  thereof  as  shall  be  so 
received,  or  of  which  the  benefit  shall  be  so  enjoyed,  in  the  same  man- 
ner as  if  the  same  had  come  to  such  person  or  persons  immediately  on 
the  death  of  the  person  by  whom  such  property  shall  have  been  given 
to  be  enjoyed,  or  in  such  manner  that  the  same  shall  be  enjoyed  in 
succession  ''(<). 

Sect.  13.  "That  the  duty  payable  on  any  legacy  or  residue,  or 


aOGeo.  8,0.68. 


(«)  The  legacy  duty  in  such  cases  may 
now  be  commuted  for  a  single  payment 
under  sect.  11  of  43  Vict.  c.  14,  and 
sect  48  of  44  &  45  Vict.  c.  12,  which 
see,  i»rf,  p.  ♦I486  (/). 

(0  See  Atty..6en.  e.  Giles,  5  H.  &  N. 
255.  A  testator  bequeathed  his  residu- 
ary estate  to  his  daughter  for  life,  after 
which  to  her  husband :  On  the  testator's 
death  1/.  per  cent,  duty  was  paid  on 
her  life  interest,  according  to  this  sec- 
tion ;  afterward  her  husband,  having 
bequeathed  his  personal  estate  to  her. 


predeceased  her :  His  executors  dis- 
claimed the  bequest  to  him  in  the 
original  will,  and  contended,  conse- 
quently, that  the  residue  of  his  wife's 
father's  estate  passed,  as  undisposed  of, 
to  her  as  his  sole  next  of  kin,  and  was 
chargeable,  therefore,  with  only  1^.  per 
cent,  duty,  and  not  10/.  per  cent,  (the 
rate  payable  by  the  husband) :  But  it 
was  held  that  the  disclaimer  was  in- 
operative as  to  the  duty :  Atty.-Gen.  «. 
Munby,  8  H.  &  N.  826. 
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part  of  residue,  bo  given  to  or  so  to  be  enjoyed  by  different  persons 
and  by  whom  ^°  succcssion,  upon  whom  the  duty  shall  be  charge- 
psyabie.  able  at  one  and  the  same  rate,  shall  be  deducted  and 

paid  by  the  person  or  persons  having  or  taking  the  burthen  of 
the  execution  of  the  Will  or  testamentary  instrument  under  which 
the  title  thereto  shall  arise,  upon  payment  or  other  satisfaction  or 
discharge  of  every  or  any  part  of  such  legacy  or  residue,  or  part  of 

residue,  to  any  *tru8tee  or  trustees,  or  other  person 
or  persons  to  whom  the  same  shall  be  payable,  or  paid 
in  trust  or  for  the  benefit  of  the  persons  so  entitled  thereto  in  suc- 
cession ;  and  if  the  same  shall  not  be  so  paid  or  satisfied  to  any  such 
trustee  or  trustees,  then  such  duty  shall  be  deducted  and  paid  out  of 
the  capital  of  the  property  so  given,  upon  receipt,  by  any  of  the  per- 
sons so  entitled  in  succession,  of  any  produce  of  such  capital,  or  any 
part  thereof,  according  to  the  amount  of  the  capital  of  which  such 
produce  shall  be  so  received  ;  and  where  the  duty  chargeable  upon 
any  such  bequest  for  the  benefit  of  or  to  be  enjoyed  by  different  per- 
sons in  succession  shall  be  chargeable  at  different  rates,  so  that  the 
same  cannot  be  paid  at  one  and  the  same  time,  but  must  be  paid  in 
succession  as  aforesaid,  then  and  in  such  case,  all  and  every  the  person 
and  persons  having  or  taking  the  burthen  of  the  execution  of  the  Will 
or  testamentary  instrument  in  which  such  bequest  shall  be  contained, 
shall  be  chargeable  with  such  duties  in  succession,  in  the  same  man- 
ner as  such  persons  would  be  chargeable  with  the  like  duties  in  case 
of  immediate  bequest ;  unless  the  property  bequeathed  shall  have 
been  paid  or  otherwise  satisfied  to  or  vested  in  any  trustees  or  trustee 
as  aforesaid,  in  which  case  such  trustees  or  trustee,  or  his,  her,  or 
their  representatives,  shall  be  chargeable  with  the  duties  for  and  in 
respect  of  such  property  so  vested  in  him,  her,  or  them  respectively,  in 
such  and  the  same  manner  as  if  he,  she,  or  they  had  had  or  taken  the 
burthen  of  the  execution  of  the  Will  or  testamentary  instrument,  by 
which  such  bequest  shall  have  been  made  ;  and  in  like  manner,  where 
any  partial  interest  shall  be  given,  or  shall  arise  out  of  any  such  prop- 
erty so  to  be  enjoyed  in  succession,  and  such  partial  interest  shall  be  sat- 
isfied or  paid  by  the  person  or  persons  so  enjoying  such  property,  such 
person  or  persons  shall  be  chargeable  with  the  duties  for  and  in  respect 
of  such  partial  interest,  and  shall  retain  and  pay  the  same  accordingly,  in 
such  and  the  same  manner  ad  if  he,  she,  or  they  had  had  taken  the  bur- 
then of  the  execution  of  the  Will  or  testamentary  instrument,  by  which 
*such  partial  interest  shall  have  been  created  ;  and  in  all  such  cases, 
the  person  or  peraons  so  chargeable  with  duty  shall  be  debtors  to 
[*1418]         [*14191 
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the   King's  majesty,  his  heirs  and   successors,  in   like   manner,  and 
shall  be  subject  to  the  like  penalties  as  the  person  or 

.  ,.  ,       ,         ,  i.     ,  .  86G60.  8.c.Ba. 

persons  having  or  taking  the  burthen  of  the  execution 
of  such  Will  or  testamentary  instrument  are  hereby  made  charge- 
able and  subject  to." 

Sect.  14.  '^  Provided  always.  That  no  duty  shall  be  paid  on  any 
articles  of  plate,  furniture,  or  other  things,  not  yielding  pj^^^  ^^  ^j^jj^ 
any  income,  and  given  to  or  for  the  benefit  of,  or  so  as  So?*iTabieU) d^afy 
that  the  same  be  enjoyed  by,  different  persons  in  succes-  ^"  ^^  SS?b??iSS 
8ion,  whilst  the  same  shall  be  so  enjoyed  in  kind  only  W^^^^^  diepose 
by  any  person  or  persons  not  having  any  power  of  sell- 
ing or  disposing  thereof,  so  as  to  convert  the  same  into  money  or  other 
property  yielding  an  income  ;  but  if  the  same  shall  be  actually  sold 
or  disposed  of,  or  shall  come  to  any  person  or  persons  having  power 
to  sell  or  dispose  thereof,  or  having  an  absolute  interest  therein,  then, 
and  in  each  and  every  such  case,  the  same  duty  shall  be  chargeable 
and  paid  thereon  as  if  the  same  had  been  originally  given  absolutely, 
and  with  full  power  to  sell  or  dispose  thereof,  and  shall  be  chargeable 
upon  and  paid  by  the  person  or  persons  for  whose  benefit  the  same 
shall  be  sold,  or  who  shall  have  power  to  sell  or  dispose  thereof,  or  an 
absolute  interest  therein,  and  shall  become  the  debt  of  such  peraon  or 
persons  ;  but  shall  not  be  a  charge  on  any  person  or  persons  by  reason 
of  his,  her,  or  their  having  assented  to  such  bequest,  as  the  person  or 
persons  having  or  taking  the  burthen  of  the  execution  of  the  Will 
or  testamentary  instrument  by  which  such  bequest  shall  have  been 
made." 

Sect.  15.  "  Provided  always.  That  where  any  legacy  or  any  residue, 
or  part  of  residue,  shall  be  so  given  by  any  Will  or  Duty  on  legacies 
testamentary  instrument,  that  different  persons  shall  Sontobe<shM^ 
become  entitled  thereto  in  succession,  the  duty  shall  be  JSten^^dervrais 
charged  thereon  as  given  to  be  enjoyed  in  succession,  ^'  ^^  intestacy. 
whether  the  person  or  persons  entitled  thereto  shall 
take   the   same   under  or   by  virtue  of  such   Will  or  •  .«•    • 

testamentary    instrument,  *and   the   dispositions    therein   contained, 
or  in  .default  of  such  dispositions,  and  as  entitled  by  intestacy. 

Sect.  16.  "  Where  any  legacy  or  residue,  or  part  of  residue,  shall  be 
given  to  or  for  the  benefit  of  any  person  or  persons  in  j^^j  <,n  legacies 
joint  tenancy,  some  or  one  of  whom  shall  be  chargeable  |J  h^^x^^ro- 
with  any  duty  hereby  imposed,  and  some  or  one  of  KtwoTts  ^f  (he 
"whom  shall  not  be  so  chargeable,  the  person  or  persons  p*^*®»- 
chargeable  with  duty  shall  pay  such  duty  in  proportion  to  the  interest 

2  [*1420] 


18  Of  tJie  Stamp  Duties  [Pt.  III.  Bk.  V. 

of  such  person  or  persons  respectively  in  such  bequest  ;  and  if  any 
person  or  persons  chargeable  with  duty,  and  entitled  in  joint  tenancy 
as  aforesaid,  shall  become  entitled  by  survivorship,  or  by  severance  of 
the  joint  tenancy,  to  any  larger  interest  in  the  property  bequeathed, 
than  that  in  respect  of  which  such  duty  shall  have  been  paid,  then 
and  in  such  case  all  and  every  such  person  or  persons  so  becoming 
entitled  by  survivorship,  or  by  severance,  shall  be  charged  with  the 
same  duty  as  if  the  property  to  which  such  joint  tenant  or  joint  ten- 
ants shall  so  become  entitled  had  been  originally  given  to  or  for  the 
benefit  of  such  person  or  persons  only." 

Sect.  17.  "  When  any  legacy  or  any  residue,  or  part  of  residue,  shall 
BatT  on  legacies  be  given,  subject  to  any  contingency  which  may  defeat 
S^cieeJ^^to^be  s^^h  gift,  and  whereupon  the  same  may  go  to  some 
Soiote^  beqaeetoi  other  person  or  persons,  such  bequest  (unless  chargeable 
^''  as  an  annuity  under  the  provisions  herein  contained)  shall 

be  charged  with  duty  as  an  absolute  bequest,  to  the  person  or  persons 
who  shall  take  the  same  subject  to  such  contingency,  and  such  duty 
shall  be  paid  out  of  the  capital  of  such  legacy  or  residue,  or  part  of 
residue,  notwithstanding  the  same  may,  upon  such  contingency,  go  to 
some  person  not  chargeable  with  the  same  duty,.or  with  any  duty  ; 
and  if  such  contingency  shall  afterward  happen,  and  the  property  so 
bequeathed  shall  thereupon  go  in  such  manner  that  the  same,  if  taken 
immediately  after  tlie  death  of  the  testator  or  testatrix,  under  the 

same  title  would  have  been  charg^eable  with  a  his/her  rate 

86  Geo.  8,  c.  58.  .   ,  ,  ,         ,  .  f    ,  ° 

of  duty  than  the  duty  so  paid,  the  person  or  persons 
becoming  entitled  thereto,  shall  be  charged  with  and  *  shall  pay  the 
difference  between  the  duty  so  paid,  and  such  higher  rate  of  duty." 

Sect.  18.     "Where  any  legacy,  or  the  residue,  or  any  part  of  the 

residue,  of  any  personal  estate,  shall  be  subjected  to 

levies  "snbjTO^  any  power  of  appointment  to  or  for  the  benefit  of  any 

pointment  ^  shaii  person  or  persons  specially  named  or  described  as  objects 

c  ged(«),  ^^  %\3ic\i  power,  such  property  shall  be  charged  with 
duty  as  property  given  to  different  persons  in  succession ;  and  in  so 
charging  such  duty,  not  only  the  person  and  persons  who  shall  take 
previous  or  subject  to  such  power  of  appointment,  but  also  any  person 
and  persons  who  shall  take  under  or  in  default  of  any  such  appoint- 
ment, when  and  as  they  shall  so  take  respectively,  shall,  in  respect  of 
their  several  interests,  whether  previous,  or  subject  to,  or  under,  or  in 
default  of  such  appointment,  be  charged  with  the  same  duty,  and  in 

{u)  See  Piatt  u,  Routh.  6  M,  &  W.  Brackenbury,  1  H.  &  C.  783,  j)okt. 
765,   po%t,    p.    *1482.     Atty.-Gen.    v.      *1484. 
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the  same  maDner,  as  if  the  same  interests  had  been  given  to  him,  her, 
or  them  respectively,  in  and  by  the  Will  or  testamentary  disposition 
containing  such  power,  in  the  same  order  and  course  of  succession 
as  shall  take  place  under  and  by  virtue  of  such  power  of  appointment, 
or  in  default  of  execution  thereof,  as  the  case  may  happen  to  be  ;  and 
where  any  property  shall  be  given  for  any  limited  interest,  and  a 
general  and  absolute  power  of  appointment  shall  also  be  given  to  any 
person  or  persons  to  whom  the  property  would  not  belong  in  default 
of  such  appointment,  such  property,  upon  the  execution  of  such  power, 
shall  be  charged  with  the  same  duty,  and  in  the  same  manner,  as  if 
the  same  property  had  been  immediately  given  to  tlie  person  or  per- 
sons having  and  executing  such  power,  after  allowing  any  duty  before 
paid  in  respect  thereof  (a;),  and  where  any  property  shall  be  given 
with  any  such  general  power  of  appointment,  which  property  in  default 
of  appointment  will  belong  to  the  person  or  persons  *to  whom  such 
power  shall  also  be  given,  such  property  shall  be  charged 
with,  and  shall  pay  the  duty  by  this  Act  imposed,  in 
the  same  manner  as  if  such  property  had  been  given  to  such  person  or 
pei'sons  absolutely  in  the  first  instance,  without  such  power  of  appoint- 
ment." 

Sect.  19.  '^Any  sum  of  money  or  pei*sonal  estate,  directed  to  be 
applied  in  the  purchase  of  real  estate,  shall  be  charged  ^^^  ^^^  ^^ 
with  and  pay  duty  as  personal  estate  ;  unless  the  same  J^J^  ^^  ^^' 
shall  be  so  given  as  to  be  enjoyed  by  different  persons  pI'^**  ute?*** 
in  succession,  and  then  each  person  entitled  thereto  in 
succession  shall  pay  duty  for  the  same  in  the  same  manner  as  if  the 
same  had  not  been  directed  to  be  applied  in  the  purchase  of  real 
estate  unless  the  same  shall  have  been  actually  applied  in  the  purchase 
of  real  estate  before  such  duty  accrued :  but  no  duty  shall  accrue  in 
respect  thereof,  after  the  same  shall  have  been  actually  applied  in  the 
purchase  of  real  estate,  for  so  much  thereof  as  shall  have  been  so 
applied  :  Provided  nevertheless,  That  in  case  before  the  same  or  some 
part  thereof  shall  be  actually  so  applied,  any  person  or  persons  shall 
become  entitled  to  an  estate  of  inheritance  in  possession  in  the  real 
estate,  to  be  purchased  therewith,  or  with  so  much  thereof  as  shall  not 
have  been  applied  in  the  purchase  of  real  estate,  the  same  duty  which 
ought  to  be  paid  by  such  person  or  persons,  if  absolutely  entitled 
thereto  as  personal  estate  by  virtue  of  any  bequest  thereof  as  such, 

(2)  The  payment  of  this  duty  by  the  cession  Duty  Act  by  the  person  who 
person  executing  such  power  does  not  succeeds  by  virtue  of  the  appointment, 
satisfy  the  duty  payable  under  the  Sue-      Atty.-Gen.  «.  Mitchell,  6  Q.  B.  D.  548. 
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shall  be  charged  on  such  person  or  persons,  and  raised  and  paid  out 
of  the  fund  remaining  to  be  applied  in  such  purchase"  (y). 
„    ^  Sect.   20.   "That    estates  par  atUre  vie.   applicable 

vu  applicable  aa  by  law  iu .  the   same   manner  as  personal  estate,  shall 
to  be  cbarged  aa  be  charged  with  the  duties  hereby  imposed  as  per- 
sonal estates"  (2). 
•Sect.  21.  "Provided  always,  That  if  any  direction  shall  be  given, 
by  any  Will  or  testamentary  instrument,  for  payment 
86  Geo.  8,  c.  68.     ^f  ^.j^^  duty  chargeable  upon  any  legacy  or  bequest  out 
^^y*not'cS«Se^  ^^  some  Other  fund,  so  that  such  legacy  or  bequest  may 
(a)f  **  *  ^^"^^  P*®®  ^  ^^^  person  or  persons  to  whom  or  for  whose  benefit 

the  same  shall  be  given,  free  of  duty,  no  duty  shall  be 
chargeable  upon  the  money  to  be  applied  for  the  payment  of  such 
duty,  notwithstanding  the  same  may  be  deemed  a  legacy,  to  or  for 
the  benefit  of  the  person  or  persons  who  would  otherwise  pay  such 
duty." 

Sect.  22.  "  In  cases  of  specific  legacies,  and  where  the  residue  of 
Mode  of  aacer-  ^^7  peTOonal  estate  shall  consist  of  property  which  shall 
^S^hj^Voi  S  not  ^e  reduced  into  money  (ft),  it  shall  be  lawful  for  the 
dnced  Into  money,  person  or  persons  having  or  taking  the  burthen  of  the 
administration  of  such  effects,  or  the  person  or  pei*sons  by  whom  the 
duty  thereon  ought  to  be  paid,  to  set  a  value  thereon,  and  offer  to 


(y)  De  Lancey  v.  The  Queen,  L.  R. 

6  Exch.  286,  affirmed  in  Cam.  Scacc. 
L.  R.  7  Exch.  140. 

(z)  See  Chatfield  v.  Berchtoldt,  L.  R. 

7  Ch.  192,  in  which  case  a  testator  gave 
a  rent-charge,  to  issue  out  of  lands  in 
England,  to  A.  for  life,  and  directed 
that  after  her  death  it  should  be  con- 
tinued, and  equally  divided  between 
B.,  C.  and  D.  during  their  lives  and 
the  life  of  the  longest  liver.  B.  died 
domiciled  abroad,  leaving  an  English 
will,  by  which  she  disposed  of  her  per- 
sonal estate.  On  the  death  of  A.,  who 
was  survived  by  C.  and  D.,  the  crown 
claimed  from  B.'s  executors  legacy  duty 
in  respect  of  B.'s  third  share  of  the 
rent-charge  :  and  it  was  held  that  such 
duty  was  payable,  for  that  the  interest 
in  the  rent-charge  which  passed  to  B.'s 
executors  was,  by  the  Wills  Act,  **  an 
estate  pt/r  autre  vie,  applicable  by  law 
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in  the  same  manner  as  personal  estate,'* 
and  therefore  fell  within  86  Geo.  8, 
c.  52,  s.  20,  and  that  it  was  not  exempt 
from  duty  by  reason  of  B.'s  foreign 
domicile,  inasmuch  as,  although  it  was 
by  law  applicable  in  the  same  manner 
as  personal  estate  it  was  not  by  any  of 
the  statutes  made  personal  estate,  but 
was  realty  not  following  the  person. 

(a)  As  to  what  terms  in  a  will  shall 
entitle  a  legatee  to  receive  his  legacy 
free  of  duty,  see  the  cases  collected 
infra,  p.  ♦1506  et  seg, 

(b)  The  provisions  of  this  section 
apply  to  property  which  shall  not  be 
reduced  into  money  during  the  course 
of  the  administration  by  the  executor,, 
and  not  merely  to  property  which  shall 
not  have  been  reduced  into  money 
when  the  residuary  account  is  brought 
in.  Atty.-Gen.  v,  Dardler,  11  Q.  B. 
D.  16. 
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pay  the  duty  according  to  each  value  ;  or  to  require  the  comniissioners 
for  management  of  the  stamp  duties,  to  appoint  a  person  to  set  such 
value,  at  the  expense  of  the  pei*son  or  persons  by  whom  such  duty 
ought  to  be  paid  ;  and  it  shall  be  lawful  for  the  commissioners  to 
accept  the  duty  offered  to  be  paid,  upon  the  value  set  by  the  person 
or  ^persons  having  or  taking  the  administration  of  such  effects,  or  by 
whom  the  duty  for  the  same  shall  be  payable  without  such 
appraisement,  if  the  said  commissioner  shall  think  fit  so 
to  do  ;  but  if  the  said  commissioners  shall  not  be  satisfied  with  the  value 
so  set,  on  which  the  duty  shall  be  so  offered,  it  shall  be  lawful  for  the 
said  commissioners,  notwithstanding  such  offer,  to  appoint  a  person  to 
appraise  such  effects,  and  to  set  the  value  thereon,  on  which  value  so 
set  the  said  commissioners  shall  assess  the  duty  payable  in  respect 
thereof,  and  require  the  same  to  be  paid  ;  but  if  the  person  or  persons 
by  whom  such  duty  shall  be  payable,  shall  not  be  satisfied  with  the 
valuation  made  under  the  authority  of  the  said  commissioners,  and  pay 
the  duty  accordingly,  it  shall  be  lawful  for  such  person  or  persons  to 
cause  the  valuation  so  made  under  the  authority  of  the  said  commis- 
sioners, to  be  reviewed  by  the  commissioners  of  the  land  tax  for  the 
time  being,  of  the  district  or  place  where  such  effects  shall  be,  at  their 
next  meeting,  after  the  said  commissioners  for  management  of  the 
stamp  duties  shall  have  assessed  and  required  payment  of  such  duty  as 
aforesaid,  if  fourteen  days  shall  have  elapsed  between  such  time  and 
the  meeting  of  the  said  commissioners  of  land  tax,  and  if  not,  then  at 
the  next  succeeding  meeting  of  the  said  commissioners,  of  which 
appeal  six  days'  notice  shall  be  given  to  the  said  commissioners  of 
stamp  duties  ;  and  the  said  commissioners  of  the  land  tax  shall  and 
may  (if  they  think  fit)  appoint  a  person  to  appraise  such  effects,  and 
set  a  value  thereon,  and  shall  and  may  hear  and  determine  such 
appeal,  in  the  same  manner  as  in  any  other  cases  of  appeal  to  them, 
and  with  the  like  authorities,  and  their  judgment  shall  be  final ;  and 
if  the  valuation  made  under  the  authority  of  the  said  commissioners  of 
the  stamp  duties  in  the  case  last  mentioned,  shall  not  be  duly  appealed 
from  within  the  time  aforesaid,  or  shall  be  affirmed  upon  appeal,  the 
duty  shall  be  paid  according  to  such  valuation  ;  and  if  any  variation 
shall  be  made  on  such  appeal,  the  duty  shall  be  paid  according  to  such 
variation  ;  and  if  the  duty  assessed  in  manner  aforesaid  shall  exceed 
the  *dnty  offered  to  and  refused  by  the  said  comniissioners  of  stamp 
duties,  the  expense  of  such  appraisement  and  other  pro- 
ceedings  in  assessing  such  duties,  shall  be  borne  by  the 
person  or  pei'sons  by  whom  such  duty  shall  be  payable  ;  and  if  any 
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dispute  shall  anse  between  any  person  or  persons  entitled  to  any  such 
legacy  or  residue,  or  part  of  residue,  and  any  person  or  persons  hav- 
ing or  taking  the  burthen  of  the  administration  of  such  effects,  with 
respect  to  the  value  thereof,  or  with  respect  to  the  duty  to  be  paid 
thereon,  the  duty  shall  be  assessed  by  the  said  commissioners  of  stamp 
duties  on  reference  to  them  by  either  party  for  that  purpose  ;  and  if 
the  value  of  any  property  on  which  such  duty  ought  to  be  paid  shall 
be  in  dispute,  the  said  commissioners  of  the  stamp  duties  shall  cause 
an  appraisement  to  be  made  thereof  at  the  expense  of  the  person  or 
persons  by  whom  such  duty  ought  to  be  paid,  in  the  manner  herein- 
before directed  in  other  cases,  and  assess  the  duty  thereon  accord- 
ingly ;  and  if  such  person  or  persons  by  whom  such  duty  ought  to  be 
paid,  shall  be  dissatisfied  with  such  valuation,  or  with  the  assessment 
of  duty  made  upon  such  valuation,  by  the  said  commissioners  of  the 
stamp  duties,  the  same  shall  be  reviewed  and  finally  determined  by 
the  said  commissioners  of  the  land  tax,  upon  appeal  to  them  within 
the  time,  and  under  the  restrictions,  and  in  the  manner  hereinbefore 
directed  in  other  cases  ;  but  if  such  valuation  or  assessment  shall  not 
be  duly  appealed  from  within  the  time  limited  for  that  purpose,  or 
shall  be  affirmed  upon  appeal,  the  duty  shall  be  paid  according  there- 
to ;  and  if  any  variation  shall  be  made  therein  on  such  appeal  the  duty 
shall  be  paid  according  to  such  variation  ;  and  in  case  the  effects 
whereon  any  such  duty  shall  be  payable  shall  be  at  the  distance  of  ten 
miles  from  London,  then  and  in  such  case  it  shall  be  lawful  to  make 
the  like  application  to  such  person  as  shall  be  deputed  for  that  pur- 
pose by  the  said  commissioners  to  act  in  their  stead,  in  such  cases, 
within  the  county  or  district  in  which  such  effects  shall  be  ;  and  such 

person  so  deputed  shall  act  in  such  cases,  in  all  respects, 
in  the  same  manner  as  the  said  commissioner  *are  hereby 
authorized  to  act,  subject  nevertheless  to  the  instructions  and  control 
of  the  said  commissioners." 

Sect  23.  "  Where  any  legacy,  or  part  of  any  legacy,  or  residue,  or 
Duty  on  legacies  P^^^  o^  residue,  whereon  any  duty  shall  be  chargeable 
monc"etc.*toiS  ^7  ^^^^  Act,  shall  be  satisfied  otherwise  than  by  pay - 
{he**vJSue  of^the  m^'^t  of  money  or  application  of  specific  effects  for  that 
•aUafaction.  purpose,  or  shall  be  released  for  consideration  or  com- 

pounded for  less  than  the  amount  of  value  thereof,  then  and  in  such 
case  the  duty  shall  be  charged  and  paid  in  respect  of  such  legacy,  or 
part  of  legacy,  or  residue,  or  part  of  residue,  according  to  the  amount 
or  value  of  the  property  taken  in  satisfaction  thereof,  or  as  the  con- 
sideration for  release  thereof  or  composition  for  the  same:  Provided 
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alwajSy  That  if  any  legacy,  or  bequest,  shall  be  made  in  satisfaction  of 
any  other  legacy,  or  beqaest,  or  title  to  any  residue,  or  part  of  residue, 
of  any  personal  estate  remaining  unpaid,  the  duty  shall  not  be  paid 
on  both  subjects,  although  both  may  be  chargeable  with  duty,  but 
shall  be  paid  on  the  subject  yielding  the  largest  duty." 

Sect.  24.  "  If  any  person  or  persons  having  or  taking  the  burthen  of 
the  execution  of  the  Will  or  other  testamentary  instru- 
ment,  or  the  administration  of  the  personal  estate  of  to  accept  lecacies, 

,  .  ,         ^        daty      dediicted, 

any  person  deceased,  or  any  person  or  persons  hereby  the  Conrt,  in  case 
made  chargeable  with  duty,  shall  declare  himself,  her-  der  them°uf  pay 
self,  or  themselves  ready  and  willing,  and  shall  accord- 
ingly offer  to  pay  any  pecuniary  legacy,  or  residue,  or  part  of  residue, 
deducting  the  duty  payable  thereon,  or  shall  in  like  manner  offer  to 
deliver  or  otherwise  dispose  of  any  speciiiG  legacy,  or  any  specific 
property,  part  of  any  residue  of  any  personal  estate,  to  or  for  the 
benefit  of  the  person  or  persons  entitled  thereto,  or  to  any  trustee  or 
trustees  for  such  person  or  persons,  upon  payment  of  the  duty  payable 
in  respect  thereof,  and  the  person  or  persons  entitled  to  such  legacy 
or  residue,  or  part  of  residue,  or  the  trustee  or  trustees  for  such  person 
or  persons,  shall  refuse  to  accept  such  offer  and  to  give  a  proper 
release  and  discharge  for  such  legacy  or  residue,  or  so  much  thereof 
as  shall  be  offered  to  be  paid,  delivered,  or  otherwise  *disposed  of  as 
aforesaid,  then  and  in  such  case,  although  no  actual 
tender  shall  be  made,  if  any  suit  shall  be  afterward 
instituted  for  such  legacy  or  effects,  respecting  which  such  offer  shall 
have  been  made,  it  shall  be  lawful  for  the  Court  in  which  such'  suit 
shall  be  instituted,  to  order  all  costs,  charges,  and  expenses  attending 
the  same,  to  be  paid  by  the  person  or  persons  who  shall  have  refused 
to  accept  such  offer,  and  to  give  or  join  in  such  release  or  discharge, 
or  to  order  such  costs,  charges,  and  expenses,  to  be  deducted  and 
retained  out  of  such  legacy  or  effects,  together  with  the  duty  pay- 
able thereon,  as  the  said  Court  shall  see  fit ;  and  in  case  any  suit  shall 
be  instituted  for  payment  of  any  legacy  or  residue,  or 

t^  ,  ,     ,  and  In  BDlts  where 

part  of  residue,  of  any  peraonal  estate,  and  the  person  the  party  eaed 
or  persons  sued  for  the  same  shall  be  desirous  of  staying  proceedings  on 
proceedings  in  such  suit,  on  payment  of  the  money  due,  qneete,  deducting 

,   ,.        .  ^v  •         J-  •  i»    xi  -r?      anty,    the    Court 

or  delivering  or  otherwise   disposing   of   the    specific  may  make  order 
effects  demanded,  after  deducting  or  receiving  The  duty      *"  °* 
payable  thereon,  it  shall  be  lawful  for  the  Court  in  which  such  suit 
shall  be  instituted  if  it  shall  see  fit,  on  application  in  a  summary  way, 
to  make  such  order  for  payment  of  such  legacy  or  residue,  or  part  of 
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residue,  or  for  delivering  or  otherwise  disposing  of  such  effects,  and 
for  payment  of  the  duty  payable  thereon,  and  all  such  costs,  charges, 
and  expenses,  attending  such  suit,  as  shall  be  just." 

Sect.  25.  ''  If  any  suit  shall  be  instituted  concerning  the  adminis- 
if  enit  be  Iobu-  tration  of  the  personal  estate  of  any  person  dying  testate, 
Sm?niBtSSion!"'  ^^  intestate,  or  any  part  of  such  estate  in  which  any 
lwe?<S^wiMSt  direction  shall  be  given  touching  the  payment  of  any 
of  the  duty  (<?).  legacies  or  legacy  of  such  person,  or  the  residue  of  his  or 
her  personal  estate,  or  any  part  thereof,  the  Court  wherein  such  suit 
shall  be  instituted  shall,  in  giving  directions  conceiiiing  the  same, 
•provide  for  the  due  payment  of  the  duties  hereby  imposed;  and 

in    takin&r    anv    account    of    any  personal    estate,   or 

86  Geo.  8; c.  62.  ,.  •  ,.  •  ^u  v.     A     ^ 

Otherwise  actmg  concerning  the  same,  such  Court 
shall  take  care  that  no  allowance  shall  be  made  in  respect  of  any 
legacy,  or  part  of  legacy,  or  of  any  residue,  or  part  of  residue,  in  any 
manner  whatsoever,  without  due  proof  of  the  payment  of  the  duties 
hereby  imposed." 

Sect.  26.  "Provided  always.  That  any  person  or  persons  having 
Execntors  may  ^^  taking  the  burthen  of  the  execution  of  any  Will  or 
on^^^Sr^^Sf  other  testamentary  instrament,  or  the  administration 
the  duty  accraed.  q£  ^^  personal  estate  of  any  person  deceased,  may  from 
time  to  time  pay,  deliver,  or  otherwise  dispose  of  any  legacy,  or  any 
part  of  any  legacy,  or  make  distribution  of  any  part  of  the  residue 
of  any  personal  estate,  on  payment,  from  time  to  time,  of  such 
proportions  of  the  duty  hereby  imposed,  as  shall  accrue  in  respect 
of  such  part  of  such  personal  estate  as  shall  be  so  administered." 

Sect.  27.  "No  person  or  persons  having  or  taking  the  burthen  of 

the  execution  of  any  Will  or  testamentary  instrument, 

todaty,tobepftid  or  the  administration  of  the  personal  estate  of  any  per- 

without  a  receipt  _  _  , 

containinff  cer-  SOU  deceased,  nor  any  trustee  or  trustees,  or  other 
'  person  or  persons  hereby  directed  and  required  to 
account  for  any  duty,  shall,  from  and  after  the  passing  of  this  Act, 
pay,  deliver,  or  otherwise  dispose  of,  or  in  any  manner  satisfy,  dis- 
charge, or  compound  for  any  legacy  whatsoever,  or  any  part  thereof, 
or  the  residue  of  any  personal  estate,  or  any  part  thereof,  in  respect 

(c)  See  Foster  v.  Ley,  2  Bing.  N.  8.  obligation  on  solicitors  not  to  let  the 

1402,  fioBi,  p.  *1510.    R#Sammon,  8  M.  court  make  an  order  paying  away  a 

&  W.  881,  as  to  the  pendency  of  a  suit  legacy  without  providing  for  the  duty, 

not  relieving  executor  from  the  neces-  see  Bryan  «.  Mansion,  8  Jur.  N.  S.  475, 

sity  of  delivering  an  account.    See  also  per  Lord  Cranworth. 
Hicks  «.  Eeat,  8  Beav.  141.    As  to  the 
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whereof  any  duty  is  hereby  imposed,  without  taking  a  receipt  or  dis- 
charge in  writing  for  the  same,  expressing  the  date  of  such  receipt  or 
discharge,  and  the  names  of  the  testator,  testatrix,  or  intestate,  under 
whose  Will  or  testamentary  disposition,  or  upon  whose  intestacy  the 
title  to  such  legacy  or  part  of  legacy,  or  to  such  residue  or  part  of 
residue,  shall  accrue,  and  of  the  person  or  persons  to  whom  such  receipt 
or  discharge  shall  be  given,  and  of  the  person  or  persons  to  whom  such 
legacy,  or  residue  or  part  of  residue,  shall  have  been  given,  or  shall 
have  belonged  in  consequence  of  intestacy,  and  the  amount  or  value 
of  the  •legacy,  or  part  of  legacy,  or  residue,  or  part  of  residue  for 
which  such  receipt  or  discharge  shall  be  given,  and  also 
the  amount  and  rate  of  the  duty  payable  and  allowed 
thereon  \  and  that  no  written  receipt  or  discharge  for  any  legacy  or 
part  of  any  legacy,  or  for  the  residue  of  any  personal  estate,  or  any 
part  of  such  residue,  in  respect  whereof  any  duty  is  i  t  '    ii 

hereby  imposed,  shall  be  received  in  evidence,  or  be  able  nniefls  duly 
available  in  any  manner  whatever,  unless  the  same  shall 
be  stamped,  as  required  by  this  Act;  and  no  evidence  whatsoever  shall 
be  given  of  any  payment,  satisfaction,  or  discharge  whatsoever,  or  of 
any  release  or  composition  of  such  legacy,  or  any  part  thereof,  or  of 
such  residue,  or  any  part  thereof,  without  producing  such  receipt  or  dis- 
charge, duly  stamped  as  aforesaid,  unless  the  actual  payment  of  the  duty 
hereby  imposed  shall  first  be  given  in  evidence :  Provided  always. 
That  a  copy  of  the  entry,  in  tlie  books  of  the  commis-  copy  of  entry  at 
sioners  of  the  stamps,  of  the  payment  of  such  duty,  J?™iit**ol?daty' 
shall  be  admitted  as  evidence  thereof  :  Provided  also  ®^^*®"*^®- 
That  payment  of  any  annuity  shall  not  be  deemed  a  payment  for 
which  such  stamped  receipt  shall  be  required,  under  the  directions 
of  this  Act,  except  the  several  payments  which  shall  gfj^mpg^  receipts 
complete  the  payments  for  each  of  the  firet  four  years,  J^L*^**%?t  "on 
daring  which  such  annuity  shall  be  payable;  and  in  like  ^™^®^*^^  p*/,J 
manner  any  payment  in  respect  of  any  legacy  or  be-  ©'  the  iint  four 
quest,  hereby  directed  to  be  charged  with  the  duty  in 
the  same  manner  as  annuities  are  hereby  made  chargeable  with  duty, 
shall  not  be  deemed  a  payment  for  which  such  stamped  receipt  shall 
be  required,  except  the  several  payments  which  shall  complete  the 
payments  for  each  of  the  first  four  years  in  respect  of  which  such 
legacy  or  bequest  shall  be  chargeable  with  duty  as  an  annuity." 

Sect.  28.  "  That  any  person  having  or  taking  the  burthen  of  the 
execution  of  any  Will  or  testamentary  instrument,  or  the  adminis- 
tration of  the  personal  estate  of  any  person  deceased,  and  any  trustee 
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or  truBtees,  or  other  person  or  persons  hereby  directed  and  required 

to  account  for  any  duty,  who  shall  pay,  deliver,  or 
per  cent  for  payl  Otherwise   dispose   of,   or  in  *any  manner    satisfy  or 

ing  or  receiving     ,.     ,  '^  ,   -  /  •  i_  i 

legacies  without  discharge,  or  compound  for  any  legacy  given  by  such 

Will  or  testamentary  instrument,  or  the  residue,  or  any 
'  '  '  '  part  of  the  residue,  of  such  personal  estate,  to  or.  for 
the  benefit  of  any  person  or  persons  entitled  to  such  legacy  or  any 
part  thereof,  or  to  such  residue,  or  any  part  thereof,  without  taking 
such  receipt  or  discharge  in  writing  as  aforesaid,  and  causing  the 
same  to  be  stamped  within  the  time  hereby  allowed  for  stamping  the 
same,  shall  forfeit  and  lose  the  sum  of  ten  pounds  per  centum  on  the 
sum  of  money,  or  the  value  of  the  property  if  not  money,  for  which 
such  receipt  or  discharge  ought  to  have  been  given  in  pursuance  of 
this  Act :  and  all  and  every  person  and  persons  receiving  or  taking 
the  benefit  of  any  such  money  or  other  property  without  giving  a 
written  receipt  or  discharge  for  the  same,  in  which  the  duty  payable 
in  respect  thereof  shall  be  expressed  to  have  been  allowed  or  paid  to 
the  person  or  persons  to  whom  such  receiptor  discharge  shall  be  given, 
and  which  shall  bear  date  on  the  day  of  signing  the  same,  shall  forfeit 
and  lose  the  sum  of  ten  pounds  jo^  centum  on  the  sum  of  money,  or  on 
the  value  of  the  property,  so  received  or  taken." 

Sect.  29.  "  Every  such  receipt  or  discharge  shall  be  brought  within 
the  space  of  twenty-one  days  after  the  date  thereof  to  the 

ReceiptB    to    be        .  _  V        ,      /*•  I     ,  .  -,  .     . 

stamped  within  said  head  office  of  the  said  commissioners,  or  to  some 
after    date,    on  Other  office  to  be  appointed  by  the  said  commissioners 

SSnl%"^1i  ^^"^  ^^"^^  purpose,  to  be  stamped,  paying  the  duty  for 
daty  shall  be  the  Same,  and  upon  such  payment  either  at  the  said 
written,    c.  j^^^^  office,  or  at  any  other  office  to  be  appointed  as 

aforesaid,  the  receiver-general  or  other  proper  officer  to  be  appointed 
for  that  purpose  by  the  said  commissioners,  as  the  case  shall  require, 
shall  write  upon  such  receipt  or  discharge  an  acknowledgment  of  the 
payment  of  the  duty  so  paid  in  words  at  length,  and  bearing  date  the 
day  on  which  such  payment  shall  be  made,  and  shall  subscribe  his 
name  thereto,  and  enter  an  account  thereof  in  a  book  or  books  to  be 
provided  for  that  purpose,  to  tho  intent  that  he  may  be  thereby 
charged  with  the  sum  so  paid  ;   and  in  case  the  *duty  shall  be  so  paid 

at  the  said  head  office,  then  the  receipt  or  discharge  so 

brought  to  be  stamped,  shall  be  forth  witli  stamped  with 

one  of  the  said  four  stamps  as  the  case  shall  require  ;  and  in  case  the 

duty  shall  be  so  paid  at  any  other  office  to  be  appointed  by  the  said 

commissioners  as  aforesaid,  the  receipt  or  discharge  whereon  such 
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acknowledgment  of  the  payment  of  duty  shall  be  so  written  and  sab- 
sdibedy  shall  be  transmitted  within  the  space  of  twenty-one  days 
from  the  day  of  payment  of  sach  duty  to  the  said  head  office  to  be 
stamped,  and  the  same  shall  be  stamped  accordingly  with  one  of  the 
said  four  stamps  as  the  case  shall  require  ;  and  in  case  the  person  or 
persons  paying  such  duty  at  any  such  office  to  be  appointed  as  aforesaid, 
shall  be  desirous  that  the  same  should  be  transmitted  to  the  said  head 
oifioe,  by  the  officer  to  whom  such  duty  shall  be  paid,  and  shall  leave 
the  same  with  such  officer  for  such  purpose,  such  officer  shall  there- 
upon sign  and  deliver  an  acknowledgment,  that  such  receipt  or  dis- 
charge has  been  left  with  him  for  such  purpose,  and  shall  transmit 
such  receipt  or  discharge  to  such  head  office  to  be  stamped  as  afore- 
said, and  the  same  shall  be  sent  again  to  such  officer  as  soon  as  con- 
veniently may  be  after  the  stamping  thereof ;  and  such  officer  shall 
deliver  back  the  same  to  the  person  or  persons  entitled  thereto,  upon 
re-delivery  to  him  of  the  acknowledgment  which  he  shall  have  given 
for  the  same  :  Provided  always.  That  if  any  such  receipt  or  discharge 
shall  not  be  so  brought  to  any  such  office  as  aforesaid, 

...  ,  -  T  -  . ,    .      Receipta  may  be 

withm  such  space  of  twenty-one  days  as  aforesaid,  it  atamped  wlchm 
shall  nevertheless  be  lawful  to  carry  such  receipt  or  dis-  afterdate  on  pay- 
charge  to  the  said  head  office  to  be  stamped  in  like  manner,  and  i(V.  per  cent! 
within  three  calendar  months  after  the  date  thereof,  pay-  ^  ^ ' 
ing  the  duty  for  the  same,  and  also  the  further  sum  of  ten  pounds  per 
centum  on  such  duty  by  way  of  penalty  for  not  having  before  paid 
such  duty,  on  payment  of  which  duty  and  penalty,  the  said  commis- 
sioners are  hereby  authorized  and  required  to  stamp  such  receipt  or 
discharge,  in  the  same  manner  as  if  the  same  had  been  brought  to  the 
said  office  *within  the  space  of  twenty-one  days  from 

,,  ,  -,  1-1  ..  1.86  Geo.  8,  c.  58. 

the  date  thereof ;  but  the  said  commissioners,  or  any  of 
their  officers,  shall  not  on  any  pretense  whatever,  except  as  herein- 
after directed,  <stamp  any  vellum,  parchment  or  paper,  upon  which 
any  receipt,  or  discharge   for  any  legacy  or  part  of  .  ^ 

legacy,  or  any  residue  of  any  personal  estate,  or  any  JJ!^J*f  be"**id 
part  thereof,  shall  be  wi'itten  or  siirned  with  the  said  pd     they     are 

-     ,  1  ,        -.  I.  ,        brouRht      to     be 

new  stamps,  or  any  of  them,  unless  the  duty  for  the  stamped    withtn 

*^  .      "^  '  ^  the  limited  time. 

same  shall  be  paid,  and  such  receipt  or  discharge  shall 

be  produced  to  be  so  stamped  in  manner  aforesaid,  within  the  times 

and  in  the  manner  hereinbefore  respectively  limited  and  appointed  "  (d). 

id)  But  now  by  stat.  48  G«o.  8,  c.  149,  discharge  given  for  any  legacy,  or  for 

48  G«o.  8,c.  140,     8.  44.  "  in  all  cases  not  the  residue,  or  any  share  of  the  resi- 

••  ^-  provided    for   by    the  due,  of    any   personal    estate,  which 

preceding  clause,  where  any  receipt  or  shall     have     been     given     by     Will 
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36  Geo.  8,  c.  62. 


Seot.  30.  '^  If  it  shall  appear  to  the  satisfaction  of  the  said  commis- 
MiBUkes  In  par.  sioners  of  Stamp  duties,  upon  oath  or  affirmation  to  be 
rSctitteS!^  "ff^no  administered  by  a  justice  of  the  peace,  or  master  or 
on*Mymentof'S?e  ^asters  extraordinary  in  Chancery,  which  oath  or  affir- 
throemontha^Md  ^^tion  such  person  or  persons  are  hereby  empowered 
i(V.  per  cent.  ^q  administer,  that  less  duty  has  been  paid  for  any 
legacy,  or  residue,  or  part  of  residue,  than  ought  to  have  been  paid 
for  the  same,  by  mistake,  without  any  intention  to  defraud  ;  and  if 
application  shall  be  made  to  the  said  commissioners  to  rectify  such 

^mistake,  and  accept  the  duty  really  due  before  any  suit 
shall  be  instituted  concerning  the  same,  and  within  three 
calendar  months  after  payment  of  the  money  actually  paid  instead  of 
the  just  duty,  it  shall  be  lawful  for  the  said  commissioners  to  accept 
the  difference  between  the  money  paid  and  the  just  duty,  together  with 
the  sum  of  ten  pounds  per  centum  on  such  difference  by  ivay  of  penalty 
in  full  for  the  just  duty,  and  which  shall  be  in  discharge  of  all  penalties 
incurred  by  non-payment  of  such  duty,  and  to  cause  an  acknowledg- 
ment of  the  payment  of  the  just  duty  to  be  written  on  the  receipt  or 
discharge  given  for  such  legacy  or  residue  or  pait  of  residue,  and  to 
be  subscribed  by  the  proper  officer,  and  also  to  cause  such  receipt  or 
discharge  to  be  properly  stamped,  if  necessary,  in  the  same  manner  as 
would  have  been  done  if  the  just  duty  had  been  originally  paid.'' 

Sec.  31.  "  Provided  always,  and  be  it  further  enacted.  That  the 
Persons  paying  or  V^^Y  ^^  pa^ties  paying  or  satisfying  any  legacy,  or  any 
SSSin?  to^TiSs  residue  of  any  personal  estate,  or  any  part  of  such  residue, 
ondiscovSf^'llS  ^^  receiving  the  same,  contrary  to  the  provisions  of  this 

Act,  who  shall,  within  the  space  of  twelve  calendar 


oUier  offender: 


or  other  testamentary  instrument,  or 

have  devolved  to  any 
SarSSmp''"re.  person  or  persons  upon 
ceipts  for  lega-  intestacy,  shall  be 
cies,    after   three    ,  ,  r^    au    i      j    ^ 

months  from  the   brought  to  the  head  of- 

Ti^jS^^'  flee,  to  be  stamped  after 

ally,    and    remit   the  expiration  of  three 
penalty      (within        ,      ,  ^-      * 

twenty-one  days)   calendar  months  from 

Griit  BritiS.'  **'  *^®  ^^^  thereof,  it  shall 

be  lawful  for  the  said 
commissioners  to  cause  the  same  to  be 


duly  stamped,  for  making  the  same 
available,  on  payment  of  the  duty, 
which  shall  be  payable  in  respect 
thereof,  together  with  the  penalty  in- 
curred, in    consequence  of  the   same 

[*1433] 


not  having  been  brought  to  be  stamped, 
before  the  expiration  of  such  three  cal- 
endar months  ;  and  where  kny  such 
receipt  or  discharge  shall  have  been 
signed  out  of  Great  Britain,  if  the 
same  shall  be  brought  to  be  stamped 
within  twenty-one  days  after  its  being 
received  in  Great  Britain  it  shall  be 
lawful  for  the  said  commissioners  to 
remit  any  penalty  that  may  have  been 
incurred  thereon,  and  to  cause  the  same 
to  be  duly  stamped,  on  payment  of  the 
duty  payable  in  respect  thereof :  any- 
thing contained  in  any  former  Act  or 
Acts  to  the  contrary  notwithstanding/' 
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monthiB  after  the  offense  committed,  discover  the  other  party  or  parties 
offending  therein ,  so  that  such  party  or  parties  so  discovered  be  there- 
apon  convicted,  such  person  so  discovering  shall  be  indemnified  and 
discharged  from  all  penalties  incurred  for  any  offense  against  this  Act." 

Sect.  32.  There  has  already  been  occasion  to  state  verhaJtim  the 
earlier  part  of  this  section  (6),  by  which  it  is  provided  if  by  infaocy  or 
that  if  by  reason  of  the  infancy,  or  absence  beyond  seas,  Snno?*  iwMpSid* 
of  the  legatees,  legacies  cannot  be  properly  paid,  the  be*  paid°fnto°the 
money  may  bo  paid  into  the  Bank  of  England.  ®^*- 

The  statute  proceeds  to  provide,  that  if  it  shall  afterward  appear 
that   such  money  has  been  improperly  paid  into  the  ProviBioDs  in  cue 

Kn<>li      vn/tnAV     Via 

^Bank,  the  Court  of  Chancery,  upon   petition,   in  a  improperly    paid 
summary  way,  may  dispose  thereof,  in  such  manner  as  j^*      ^     ^ 
justice  shall  require :  And  if  it  shall  appear  that  the        .  '  '  . 

proviBions  in  case 

dutv  paid  in  respect  of  any  such  sum  of  money  was  or  payment  of  too 

•     *^,  ,    '^        ,  /  .  ,       ,  ,        mucli  or  too  litUe 

more  than  ought  to  have  been  paid,  the  person  woo  duty, 
shall  have  paid  such  daty  may  apply  to  the  commissioners  of  stamps 
to  repay  such  excess,  and  they  may  repay  such  excess  ;  and  if  the 
daty  paid  appear  to  be  less  than  the  duty  which  ought  to  have  been 
paid,  the  person  who  paid  sach  money,  upon  payment  of  the  full  duty 
to  the  said  commissioners,  in  such  manner  as  the  same  ought  to  be 
paid,  with  such  penalties,  if  any,  as  ought  to  be  paid  in  respect  thereof, 
may  apply  to  the  Court  of  Chancery,  in  a  summaiy  way,  for  the  re- 
payment of  the  further  sum  paid  to  the  said  commissioners  for  such 
duty,  out  of  the  money  in  the  Bank  so  paid  in  by  such  person,  which 
payment  the  said  court  is  anthorized  to  order. 

Sect.  33.  ^  If  at  the  end  of  two  years  after  the  death  of  any  person 
deceased,  it  shall  appear  to  the  satisfaction  of  the  said 

^  .     .  i.  -1      .  ,        .        .«  .         ,  If    it    shall    ap- 

Commissioners  of  stamp  duties,  that  it  will  require  time  pear  to  the  com- 

_,  ,-■■•  tm  i>         1  1  mI»8ioner»       for 

to  collect  the  debts  or  effects  of  such  person  then  out-  etampe,  at  the  end 
standing,  or  that  from  circumstances  it  will  be  difficult  the  death  of  anT 
to  ascertain  or  adjnst  the  amount  of  the  clear  residue  of  SiiTKqaire^time 
the  personal  estate  of  such  person  liable  to  duty,  and  the  fects,  or  be  dm- 
parties  interested  therein  shall  be  desirous  of  compound-  Sbe  residneof  the 
ing  for  the  duty  thereon,  it  shall  be  lawful  for  such  par-  SbTdoty  nSy^be 
ties  respectively,  with  the  consent  of  the  Commissioners  ^**™p**°"^^  '**'  • 
of  stamp  duties,  to  make  application  to  the  Court  of  Exchequer  at  West- 
minster, if  the  deceased  person  resided  in  England  or  elsewhere,  except 

(e)  See  ante,  p.  *1268.  The  costs  of  ment  out  must  be  borne  by  the  legatee, 
paying  the  legacy  into  court  must  come  Re  Cawthorne,  12  Beav.  56.  Re  Jones, 
out  of  the  estate,  those  of  obtaining  pay-      3  Drewr.  679.    See  also  post,  p.  *1820. 
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in  Sootlandy  and  to  the  Court  of  Excheqaer  in  Scotland,  if  the  deceased 
resided  in  Scotland,  for  leave  to  compound  such  duty,  stating  upon 
oath  the  particulars  of  the  personal  estate  for  which  such  composition 
shall  be  proposed  to  be  made,  by  affidavit  to  be  filed  in  the  said  Court, 
and  declaring  at  the  same  time  upon  oath,  whether  any  other  property 
of  the  deceased  then  outstanding,  besides  the  property  for  which  such 

composition  shall  be  proposed  to  be  *made,  hath  come 
to  the  knowledge  of  the  said  parties,  or  any  of  them,  and 
the  nature  thereof,  and  the  circumstances  attending  the  same  ;  and  in 
such  case  it  shall  be  lawful  for  the  said  Court  of  Exchequer  in  Eng- 
land or  Scotland,  as  the  case  may  be,  to  appoint  a  proper  person  to 
set  a  value  on  the  personal  estate,  or  such  part  thereof,  for  which  no 
duty  shall  have  been  charged,  and  which  shall  be  specified  in  such 
affidavit  as  the  property  for  which  such  composition  shall  be  desired^ 
and  to  adjust  and  settle  the  duty,  which  justly  and  equitably,  under 
all  circumstances,  ought  to  be  paid  in  respect  of  such  personal  estate 
so  specified,  and  thereupon  it  shall  be  lawful  for  the  said  commis- 
sioners, and  they  are  hereby  required,  if  the  said  Court  of  Exchequer 
to  which  such  application  shall  be  made,  shall  confirm  the  said  adjust* 
ment  and  settlement,  and  order  the  duty  to  be  accepted  accordingly^ 
and  by  authority  of  such  order  to  accept  payment  of  the  sum  so 
adjusted  and  settled,  in  full  discharge  of  the  duty  on  so  much  of  such 
personal  estate  as  shall  be  so  specified,  and  according  to  such  order, 
and  to  enter  the  same  in  their  books  accordingly,  and  to  grant  cer- 
tificates thereof,  expressing  the  receipt  of  such  duty  by  way  of  com- 
position under  such  order ;  and  every  such  person  to  whom  such 
certificate  shall  be  granted,  and  every  future  representative  of  the 
same  estate,  and  all  persons  entitled  to  the  benefit  of  the  property,  for 
which  such  composition  shall  be  so  paid,  shall  be  discharged  from  any 
further  payment  of  duty  on  the  same  :  and  in  all  future  payments  of 
such  property,  it  shall  be  lawful  for  the  persons  having  or  taking  the 
burthen  of  the  execution  of  any  Will  or  testamentary  instrument  dis- 
posing such  property,  or  the  administration  thereof,  to  pay,  apply,  and 
dispose  of  the  same,  and  for  all  persons  entitled  to  the  benefit  thereof 
to  receive  the  same,  without  having  the  receipts  and  discharges  in 
writing,  hereby  required  to  be  given  and  taken  for  the  same,  stamped 
as  hereinbefore  directed :  provided  such  receipts  or  discharges  shall 
express  the  same  to  be  given  under  the  authority  of  such  composition 
dnt7tobepaidon  as  aforesaid,  and  not  liable  to  duty:  Provided  always 
*^^  nevertheless,  That  the  duty  shall  *be  charged  and  paid 

upon  all  and  every  part  of  the  personal  estate  of  such  person  deceased, 
[*1435]         [*1436] 
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other  than  that  which  shall  be  specified  in  snch  affidavit  as  aforesaid, 
and  included  in  the  valuation  in  which  such  composi-  86  Geo.  s,  c.  se. 
tion  shall  have  been  made  as  aforesaid,  and  for  which  p,„^  ^f  penonai 
the  said  Court  of  Exchequer  shall  allow  and  order  such  SS5?d  ?n^  the 
composition  to  be  taken  as  aforesaid  in  the  same  manner  compoeition. 
as  if  no  such  composition  had  been  made  :  and  all  and  every  person 
and  persons  shall  be  liable  to  all  the  like  penalties  and  forfeitures  for 
not  duly  paying  the  duty  for  snch  personal  estate  not  compounded 
for,  and  subject  to  the  like  rules,  methods,  and  directions  for  charging 
snch  duty,  as  such  peraon  and  persons  respectively  would  be  liable  to 
if  such  composition  had  not  been  made  "  (/). 

♦Sect.  34.  "  And  be  it  further  enacted,  That  if  at  any  time  after 
payment  of  duty  on  any  legacy,  or  residue,  or  part  of 
residue,  of  the  personal  estate  of  any  person  deceased, 


86  Geo.  8,  c.  53. 


(/)  By  s.  11  of  the  Customs  and 
Inland  Revenue  Act,  1880  (48  Vict. 
c.  14),  it  is  provided  that:  **  Where  any 
legacy  duty  or  succession  duty  shall 
be  presumptively  payable  in  respect  of 
any  interest  in  expectancy  upon  the 
determination  of  a  life  or  other  tempo- 
raiy  interest  in  possession  in  a  legacy  or 
residue,  or  in  personal  property  com- 
prised in  a  succession,  and  the  duty  (if 
any)  payable  upon  the  life  or  other 
temporary  interest  shall  have  been  fully 
paid  and  satisfied,  it  shall  be  lawful  for 
the  Commissioners  of  Inland  Revenue, 
in  their  discretion,  upon  the  application 
of  the  executor  or  trustee,  or  other  per- 
son who  would  be  accountable  for  the 
duty  in  respect  of  such  interest  in  ex- 
pectancy, if  it  were  then  in  possession^ 
to  commute  the  duty  presumptively  pay- 
able for  a  certain  sum  to  be  presently 
paid.  For  assessing  the  amount  which 
shall  be  so  payable  the  Commissioners 
shall  cause  a  present  value  to  be  set  upon 
the  presumptive  duty,  regard  being  had 
to  any  contingencies  affecting  the  lia- 
bility to  such  duty,  and  the  interest  of 
money  involved  in  the  calculation  being 
reckoned  at  the  rate  for  the  time  being 
allowed  by  the  Conmiissioners  in  re- 
spect of  duties  paid  in  advance  under 


the  Succession  Duty  Act,  1858.  Upon 
the  receipt  of  the  certain  sum  the  Com- 
missioners shall  give  a  discharge  for  the 
duty  accordingly."  And  by  s.  43  of 
the  Customs  and  Inland  Revenue  Act, 
1881  (44  Vict.  c.  12),  it  is  provided  that : 
"It  shall  be  lawful  for  the  Commis- 
sioners of  Inland  Revenue  upon  the 
application  of  the  person  acting  in  the 
execution  of  the  Will  of  any  deceased 
person,  and  upon  the  delivery  to  them 
of  an  account  showing  the  amount  of 
the  estate  and  effects  in  respect  whereof 
legacy  duty  is  payable,  together  with  the 
names  or  description  of  the  class  of  the 
persons  entitled  thereto  and  every  part 
thereof,  in  possession  or  expectancy, 
and  their  degrees  of  consanguinity  to 
the  testator,  to  assess  the  duty  upon  the 
amount  shown  by  tlie  said  account  at 
such  a  sum  by  way  of  composition  as, 
having  regard  to  the  circumstances, 
shall  appear  to  be  proper,  and  to  accept 
payment  of  the  duty  so  assessed  in  full 
discharge  of  all  claims  for  legacy  duty 
under  such  Will .  If  the  Commissioners 
are  of  opinion  that  an  application 
should  receive  the  assent  of  any  person, 
they  shall  refuse  to  entertain  the  appli- 
cation until  such  assent  shall  have  been 
given." 
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any  debt  shall   be  recovered  against  the  estate  of  such   deceased 
,     person,  or  any  loss  shall  happen,  by  reason  whereof,  or  for 

If  any  legacy  be    *  ,  •'  i-r      ?    ^  7 

refunded,       the  any  Other  ju9t  cause,  any  legatee  or  other  person,  by 

whom  any  legacy  or  part  of  legacy,  or  any  residue  of 
any  personal  estate  hath  been  received  or  retained,  shall  be  obliged  to 
refund  the  same,  or  any  part  thereof,  then  in  every  such  case  it  shall 
be  lawful  for  the  said  commissioners  of  stamp  duties,  and  they  are 
hereby  required,  on  due  proof  made  on  oath  as  aforesaid,  to  their 
satisfaction,  of  the  amount  of  such  sums  refunded,  and  that  by  reason 
thereof  there  hath  been  an  over-payment  of  duty,  to  settle  and  adjust 
the  amount  of  such  over-payment,  and  to  repay  the  same  out  of  the 
money  in  their  hands,  arising  from  the  duties  by  this  Act  imposed, 
or  to  allow  the  same  in  future  payments  as  the  case  may  permit  or 
require  "  {g). 

Sect  36.  "  Whenever  any  person  or  persons  having  or  taking  the 
_  burthen  of  the  execution  of  any  Will  or  testamentary 

Bxecatorf   previ-  .    ,  "^  "^ 

ons  to  retaining  instrument,  or  the  administration  of  any  personal  estate 

their   legacies  to  "^   * 

transmit  the  par-  as  aforesaid,  shall  be  entitled  to  any  le&racy,  or  the  residue, 

ticulars  with  the  -    ,  . ,  i.    ,  ,  *. 

duty  oflFered,  to  or  any  part  of  the  residue,  of  the  personal  estate  of  any 

the   commiflalon-  •      .  .  ,  1    n    ^ 

ers   of    8Ump«,  testator,  testatnz,   or  intestate,   such   person    shall  be 
the^  Bame  agree-  chargeable  with  the  duty  whenever  he,  she,  or  they  shall 

be  entitled,  in  the  due  couree  of  administration,  to  retain 
to  his,  her,  or  their  own  use,  any  part  of  the  said  estate,  in  satisfaction 
of  such  legacy,  or  residue,  or  any  part  thereof  :  and  every  such  person, 
before  any  such  retainer  shall  transmit  *to  the  said  commissioners  of 

stamp  duties  or  their  officers,  a  note  containing  the 
particulars  of  such  legacy,  residue,  or  part  of  residue, 
intended  to  be  retained,  and  the  amount  or  value  thereof,  and  the  duty 
which  such  person  or  persons  shall  offer  to  pay  thereon,  and  the  said 
commissioners  shall  charge  and  assess  the  duty  thereon,  in  such  man* 
ner  as  the  duty  shall  be  chargeable  thereon  by  virtue  of  the  provisions 
in  this  Act  contained,  and  such  duty  shall  be  paid  accordingly  ;  and 
on  payment  of  the  said  duty,  the  said  receiver-general  of  the  said  duty, 
or  officer  appointed  to  receive  the  same,  shall,  at  the  foot  of  a  dupli- 
cate of  the  said  assessment  duly  stamped,  in  such  manner  as  the  said 
commissioners  shall  direct  for  such  purpose,  g^ve  a  receipt  for  such 
duty  in  such  foim  of  words  as  the  said  commissioner  shall  direct, 
which  receipt  shall  be  a  discharge  for  the  duty  expressed  therein  :  and 

O7)  In  case  the  commissioners  decline      seems  to  be  a  petition  of  right  under  23 
to  repay  the  duty,  the  proper  remedy      Vict.  c.  84. 
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in  case  any  such  person  or  persons  shall  neglect  to  pay  such  duty  as 
aforesaid,  within  fourteen  days  after  the  same   ought  penalty  for  neg- 
to  have  been   paid  as  aforesaid,  every  such  person  or  d^^^for^arteen 
persons  shall  forfeit  and  pay  treble  the  value  of  the  ^'•" 
daty  which  ought  to  have  been  paid.'' 

Sect.  37.  "  If  the  authority  under  or  by  color  of  which  any  person 
shall  have  administered  the  estate  or  effects  of  any  person  j^  administration 
deceased,  or  any  part  thereof,  shall  be  void,  or  be  re-  ^^^aJ^^^iJJn 
pealed,  or  declared  void,  and  such  person  shall  before  ^i^***2d\t*?S5i 
the  avoidance,  repeal,  or  declaration  of  avoidance,  have  5>e  ^v^W  ^°?  *' 

y      r       9  ^  '  It  ought  to  have 

paid  any  duty  hereby  imposed,  or  any  duty  imposed  by  Jf^^jf^'y^J^^* 
any  of  the  said  former  Acts,  which  shall  not  be  allowed  count  with    the 

^  rightful  executor. 

to  such  person  out  of  the  estate  or  effects  of  such  de- 
ceased person,  by  reason  that  the  same  duty  was  not  really  due  or  pay- 
able, the  money  paid  for  such  duty  shall,  on  proof  thereof  to  the 
satisfaction  of  the  said  commissioners  of  stamp  duties,  be  repaid  to 
the  pei*son  or  persons  who  shall  have  paid  the  same,  or  his,  her,  or  their 
representatives,  by  the  said  commissioners,  out  of  any  moneys  in  their 
hands  arising  from  the  duties  imposed  by  this  Act,  or  the  said  former 
Acts  :  but  in  case  such  duty  ought  to  have  been  paid  by  the  rightful 
executor  or  executors,  administrator  or  administrator,  of  *8uch  deceased 
person,  then  and  in  such  case,  tlie  payment  of  such  duty 

86  Geo.  8  c.  62. 

shall  be  valid  and  effectual,  notwithstanding  such  avoid- 
ance, repeal,  or  declaration  of  avoidance  as  aforesaid  ;  and  no  such 
person  shall,  by  reason  of  the  avoidance,  repeal,  or  declaration  of 
avoidance  of  such  authority,  be  sued,  molested,  or  troubled  for  or  in 
respect  of  such  payment ;  but  all  such  payments,  in  respect  of  the 
said  duty,  shall  be  allowed  in  account  with  such  rightful  executor  or 
executors,  administrator  or  administrators,  and  the  same  shall  be 
deemed  payments  in  the  due  course  of  administration,  as  fully  and 
effectually  as  if  such  payments  had  been  made  by  rightful  executors 
or  administrators :  any  law,  usage,  or  custom,  to  the  contrary  not- 
withstanding "  (A). 

(A)  By  an  instrument  purporting  to  be  posing  mind  :  I.  paid  6,000?.  to  T.,  and 

the  will  of  8.  deceased,  the  whole  of  conseDted   that    the    will    should    be 

S.'s  personalty,  amounting  in  the  net  to  revoked,  and  administration  taken  out 

12,748/.,  was  bequeathed  to  I.,  a  stranger  by  T.,  who  in  consideration  thereof, 

in  blood,  who  was  executor :   I.  took  released  to  I.  her  claim  on  the  12,748/. : 

oot  probate,  and  paid  the  duty  of  10  per  T. ,  from  her  nearness  of  blood  was  liable 

cent  on  the  whole  net :  Afterward  T.,  to  a  duty  of  less  than  ten  per  cent.:    It 

the  next  of  kin  to  S.,,  disputed  the  will,  was  held  that,  under  the  enactments  of 

on  the  ground  that  8.  was  not  of  dis-  this  section,  I.  was  entitled  to  a  return 
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B7  31  k  32  Vict.  G.  124,  s.  9,  it  is  provided,  ^Hhat  in  any  case  in 
Arretn  of  legacy  whicb  duty  payable  in  respect  of  any  legacy  or  residae 
Son  du'y'tS^^  ""^®^  *^®  Legacy  Duty  Acts  in  force,  or  in  respect  of 
paid  with mterast.  ^^y  succession  under  the  Succession  Duty  Act,  1863, 
shall  be  in  arrear,  tbe  person  by  whom  the  arrears  of  duty  may 
be  payable  shall  be  liable  to  pay  interest  thereon  at  £4  per  cent,  per 
annum  ;  and  such  interest  shall  be  recoverable  by  the  Commissioners 
of  Inland  Revenue  in  the  same  manner  as  the  arreai-s  of  duty,  and 
as  part  thereof ;  provided  that  the  acceptance  or  recovery  by  the 
said  Commissioners  of  arrears  of  duty,  with  interest  thereon  as  afore- 
said,  shall  be  an  abso*lute  waiver  of  the  penalties  (if  any)  which  may 
have  been  incurred'  under  the  Legacy  or  Succession  Duty  Acts." 

The  statute  44  Greo.  III.  c.  98,  after  reciting  that  the  several  duties 
therein  mentioned  are  become  very  numerous,  intricate 

44  Goo.  8  c.  96. 

and  complicated,  and  it  will  naturally  contribute  to  the 
public  benefit  to  consolidate  and  simplify  the  same,  enacts,  '^That 
from  and  after  the  10th  of  October,  1804,  all  and  singular  the  duties, 
&c.  (aforesaid)  shall  cease  and  determine,"  and  imposes  the  several 
duties  contained  in  the  schedule  in  lieu  thereof. 

Legacies  charged  upon  or  payment  out  of  the  produce  of  real  estate 

were  not  subject  to  the  payment  of  duty  until  the  45 

Geo.  III.  c.  28 :  By  that  statute  duties  are  imposed 
"  Upon  all  legacies  specific  or  pecuniary,  or  of  any  other  description, 
whether  the  same  be  charged  upon  or  payable  out  of  any  real  or 
Legacies,  Ac,  personal  estate,  and  upon  all  residues  or  shares  of  per- 
subject'*^^  dSJ  sonal  estate  left  by  any  Will  or  testamentary  instrument, 
^^^^^'  or  divided  by  force  of  the  Statute  of  Distributions, 

or  the  custom  of  any  province  or  place,  and  upon  moneys,  or 
residues,  or  shares  of  moneys  arising  from  the  sale  of  real  estates^ 
by  any  Will  or  testamentary  instrument  directed  to  be  sold."  And 
wiwt  shall  be  ^^^  scction  4,  it  is  enacted,  "  That  every  gift  by  any  Will 
^d»uii8 AcfSfcf  ^^  testamentary  instrument  of  any  person  dying  after 

the  passing  of  this  Act,  which,  by  virtue  of  any  such 
Will  or  testamentary  instrument,  shall  have  effect  or  be  satisfied  out 

of  duty,  not  only  on  the  6,000/.,  but  (»)  See  also  stat.  8  &  9  Vict.  c.  76, 

also  on  the  remaining  6,748/.,  and  that  s.  4,  past,  pp.  *1442,  *144d. 

the  duty  on  the  whole  12,748/.  was  to  {k)  This  definition  was  extended  by 

be  accounted  for  between  T.  and  the  stat.  8  &  9  Vict.  c.  76,  s.  4,  past,  pp. 

commissioners    of    stamps,    as    duty  *1442,  *1448.    But  now  by  the  Customs 

charged   on   T.,  at   the   lower   rate  :  and  Inland  Revenue  Act,  1888  (51  &  52 

Reg.  «.  The  Commissioners  of  Stamps,  Vict.  c.  8),  s.  21  (2),  it  is  provided  that 

6  Q.  B.  667.  legacies  payable  out  of  or  charged  upon 
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of  the  personal  estate  of  such  person  so  dying,  or  out  of  any  personal 
estate  which  such  person  shall  have  power  to  dispose  of,  as  he  or  she 
shall  think  fit,  or  which  shall  have  been  charged  upon  or  made  payable 
out  of  any  real  estate  {J)y  or  be  directed  to  be  satisfied  out  of  any 
moneys  *to  arise  by  the  sale  of  any  real  estate  of  the  person  so  dying, 
or  which  such  person  may  have  the  power  to  dispose  of,  _ 

1       ,  1  1^1,/         .  1^  i.  •  46  Geo.  8,  c.  88. 

whether  the  same  shall  be  given  by  way  of  annuity,  or 
in  any  other  form,  shall  be  deemed  and  taken  to  be  a  legacy  within  the 
true  intent  and  meaning  of  this  Act :  Provided  always,  that  nothing 
herein  contained  shall  be  construed  to  extend  to  the  ^^^  ^^^^  ^^^ 
charging  with  the  duties  by  this  Act  granted  any  specific  poiJU^^nt?  *i!y 
sum  or  sums  of  money,  or  any  share  or  proportion  thereof  ^g„tJ°^'^  ^^^ 
charged  by  any  marriage  settlement  or  deed  or  deeds 
upon  any  real  estate,  in  any  case  in  which  any  such  specific  sum  or 
sums,  or  share  of  proportion  thereof,  shall  be  appointed  or  appor- 
tioned by  any  Will  or  testamentary  instrument  under  any  power 
given  for  that  purpose  by  any  such  marriage  settlement  or  deed  or 
deeds." 

Sect.  5.  "  The  duties  hereby  granted  upon  legacies,  or  charged  upon 
or  made  payable  out  of  any  real  estate,  or  out  of  any 
moneys  to  arise  by  the  sale  of  any  real  estate,  or  upon  SSJ^^harged^wi 
i^sidue^  or  parts  or  shares  of  residues  of  any  such  ^^pSHy-Ji 
moneys,  shall  be  accounted  for,  answered,  and  paid  by  ^^^^  StiueS 
the  trustee  or  trustees  to  whom  the  real  estate  shall  be  JJ^  "reuinS^M 
devised,  out  of  which  the  legacy  or  legacies,  or  share  or  ^^^^  *  ^*®-  *» 
shares,  of  any  money  arising  out  of  the  sale  or  mort- 
gage, or  other  disposition  of  such  real  estate,  shall  be  to  be  paid  or 
satisfied  ;  or  if  there  shall  be  no  trustees,  then  by  the  person  or  per- 
sons (m)  entitled  to  such  real  estate,  subject  to  any  such  legacy ;  or 
by  the  person  or  persons  empowered  or  required  to  pay  or  satisfy  any 
such  leg^y ;  and  the  said  duties  shall  be  retained  (n)  by  the  person 
paying  or  satisfying  any  such  legacy  or  share  of  money,  in  like  man- 
ner, and  according  to  such  rules  and  regulations,  and  under  and  sub- 
ject to  such  penalties,  as  far  as  the  same  can  be  made  applicable,  ae  are 
contained   in  an  Act  passed   in  the  thirty-sixth    year  of  the  reign 

real  estate,  or  the  proceeds  thereof ,  shall  (m)  See  the  Atty.-€kn.  v,  Jackson, 

not  be  chargeable  with  legacy  duty  but  2    0.    &    J.   101,    pa^,    pp.    *1498, 

with  succession  duty.  *1505. 

(0  See  Atty.-Gen.  i^.  Pickard,  8  M.  &  (n)  See  Hales  v.  Freeman,  1  Brod.  & 

W.  552,;wf<,  p.*1484.  Atty.-Gen. «. Lord  Bing.  291,  post,  p.  *1506. 
Hertford,  14  M.  &  W.  284,  poU,  p.  *1486. 
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of  his    present  Majesty,  intituled.  An  Act  for  repealing  ^certain 

duties  on  legacies  and  shares   of  personal  estaUSy  and 
•    '  '  '    *     for  granting  other  duties  thereofi  in  certain  cases,^^ 

The  statae  48  Geo.  III.  c.  149,  repealing  the  duties  granted  by  the 
last  act  (except  arrears,  which  are  to  be  recoverable  by 

48  G«o.  8.  c.  149.         .  j  ^        •        il  *  i?  *i  • 

the  same  ways  and  means,  &c.,  in  all  respects,  as  if  tins 
act  had  not  been  made),  enacts,  by  sect.  2,  '^  That  from  and  after  the 
10th  of  October,  1808,  there  shall  be  raised,  levied,  and  paid,"  the 
several  duties  specified  in  the  schedule  ;  in  which  schedule,  part  3,  is 
contained  the  following  :  "  For  every  legacy,  &c.,  given  by  any  Will 
or  testamentary  instrument  of  any  person  who  died  before  or  upon  the 
5th  of  April,  1805,  out  of  his  or  her  personal  or  movable  estate,  and 
which  shall  be  paid,  delivered,  retained,  satisfied,  or  discharged,  after 
the  10th  of  October,  1808,"  the  several  duties,  after  the  rates  therein 
specified.  And  "  for  every  legacy,  Ac,  Ac,  of  any  person  who  shall 
have  died  after  the  5th  of  April,  1805,  either  out  of  his  or  her  personal 
or  movable  estate,  or  out  of  or  charged  upon  his  or  her  real  or  heritable 
estate,  or  out  of  any  moneys  to  arise  by  the  sale,  mortgage  or  other 
disposition  of  his  or  her  real  or  heritable  estate,  or  any  part  thereof, 
and  which  shall  be  paid,  delivered,  retained,  satisfied,  or  discharged 
after  the  10th  day  of  October,  1808,"  the  several  other  duties  there- 
after specified. 

This  statute  was  succeeded  by  the  latest  Stamp  Act,  65  Geo.  III.  c. 
184,  which  repeals  the  last-mentioned  duties,  with  the  same  exception 
of  arrears,  and  imposes  the  new  duties  above  specified  at  large  (o). 

A  fuller  and  more  explicit  definition  of  a  legacy  is  contained  in  the 
later  statute  of  8  &  9  Vict.  c.  76,  s.  4,  by  which,  after 

What    gifts    are  .  .  ,         «        ,  ,  .  ^      /         -n  i 

to    be    deemed  recitmg:  that  ''under  or  by  virtue  of  the  said  several 

lesaciee 

recited  Acts  (65  Geo.  III.  c.  184,  5  &  6  Vict.  c.  82, 

8  &  9  Vict.  c.  2),  certain  duties  have  been  granted  and  are  now  pay- 
able  in  Great  Britain  and  Ireland  respectively  upon  *legacies,  and 
8  A  9  Vict.  c.  7«,  doubts  have  been  entertained  whether  certain  gifts  by 
'•  ^'  Will  or  testamentary  instrument  are  legacies  liable  to 

the  said  duties,  and  it  is  expedient  to  remove  such  doubts,"  it  is 
enacted,  "  that  from  and  after  the  passing  of  this  Act,  every  gift  by 
any  Will  or  testamentary  instrument  of  any  person,  which  by  virtue 
of  any  such  Will  or  testamentaiy  instrument  is  or  shall  be  payable, 
or  shall  have  effect  or  be  satisfied  out  of  the  personal  or  movable 

(o)  Ante,  p.  *1405. 
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estate  or  effects  of  such  peraon,  or  out  of  any  personal  or  movable 
estate  or  effects  which  such  person  hath  had  or  shall  have  had  power 
to  dispose  of,  or  which  gift  is  or  shall  be  payable,  or  shall  have  effect 
or  be  satisfied  out  of,  or  is  or  shall  be  charged  or  rendered  a  burden 
upon  the  real  or  heritable  estate  of  such  person,  or  any  real  or  heritable 
estate,  or  the  rents  or  profits  thereof  {p)  which  such  person  hath  had 
or  shall  have  had  any  right  or  power  to  charge,  burden  or  affect  with 
the  payment  of  money,  or  out  of  or  upon  any  moneys  to  arise  by  the 
sale,  burden,  mortgage,  or  other  disposition  of  any  such  real  or  herit- 
able estate  or  any  part  thereof,  whether  such  gift  shall  be  by  way 
of  annuity  or  in  any  other  form,  and  also  every  gift  which  shall 
have  effect  as  a  donation  mortis  causa  shall  be  deemed  a  legacy 
within  the  true  intent  and  meaning  of  all  the  several  Acts  granting 
or  relating  to  duties  on  legacies  in  Great  Britain  and  Ireland 
respectively,  and  shall  be  subject  and  liable  to  the  said  duties 
accordingly  (q).     Provided  always,  *that  no  sum  of  money,  which 


(p)  But  now  by  the  Customs  and 
Inland  Revenue  Act,  1888  (51  &  52 
Vict  c.  8).  8.  21  (2),  it  is  provided  that 
legacies  payable  out  of  or  charged  upon 
real  estate  or  the  proceeds  thereof  shall 
not  be  chargeable  with  legacy  duty  but 
with  succession  duty. 

iq)  It  will  be  seen  by  reference  to  s. 
38  (2)  of  44  Vict.  c.  12,  that  the  accounts, 
in  reference  to  which  the  duties  •  on 
accounts  are  imposed,  have  to  include 
property  taken  as  a  donatio  mortis  causa: 
the  result  is  that  there  are  payable  in 
respect  of  such  property  both  legacy 
duty  and  stamp  duty  in  the  nature  of 
probate  duty.  And  thus  property  the 
subject  of  a  donatio  mortis  causa,  which, 
as  appears  in  an  earlier  portion  of  this 
work,  partakes  partly  of  the  nature  of  a 
legacy  and  partly  of  the  nature  of  a 
gift  inter  vifxfsis  treated  for  the  purpose 
of  taxation  as  part  of  the  estate  of  the 
testator  or  intestate.  Sect.  38  also 
enlarges  the  property  so  to  be  treated 
by  including  in  the  account  of  the 
deceased's  estate  certain  gifts  and  sue- 
ceasions  inter  vivas,  but  it  does  not  nor 
does  any  other  legislation  render  such 
gifts  and  successions  liable  to  legacy 


duty.  Tbe  operation  of  sect.  88  has 
been  somewhat  extended  by  sect.  11  of 
52  Vict.  c.  7,  which  amplifies  the  defini- 
tions in  sub-sect.  2  of  sect.  88,  and 
practically  repeals  the  provisions  in  sub- 
sect.  8  for  return  of  duty.  These  sec- 
tions are  as  follows  : — 44  Vict.  c.  12, 
s.  88  (2).  "The  personal  or  movable 
property  to  be  included  in  an  account 
shall  be  property  of  the  following  de- 
scriptions, viz. :  (a)  Any  property  taken 
as  a  donatio  mortis  causa  made  by  any 
person  dying  on  or  after  the  Ist  day  of 
June,  1881,  or  taken  under  a  voluntary 
disposition  made  by  any  person  so  dying 
purporting  to  operate  as  an  immediate 
gift  inter  vivos,  whether  by  way  of 
transfer,  delivery,  declaration  of  trust 
or  otherwise  which  shall  not  have  been 
bona  fids  made  three  months  before  the 
death  of  the  deceased. 

(b)  Any  property  which  a  person 
dying  on  or  after  such  day,  having 
been  absolutely  entitled  thereto,  has 
voluntarily  caused  or  may  voluntarily 
cause  to  be  transferred  to  or  vested  in 
himself  and  any  other  person  Jointly, 
whether  by  disposition  or  otherwise,  so 
that  the  beneficial  interest  therein,  or 
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by  any  marriage  settlement  is  or  shall  be  subjected  to  any  limited 
8  &  9  Vict.  c.  w,  power  of  appoint*ment  to  or  for  the  benefit  of  any  person 
''  ^'  or  persons  therein  specially  named  or  described  as  the 

object  or  objects  of  such  po\irer,  or  to  or  for  the  benefit  of  the  issue 
8  A  9  Vict.  c.  76.  o^  ^^^7  ^^^^^  person  or  persons,  shall  be  liable  to  the 
'*  ^'  said  duties  or  legacies  under  the  Will  in   which  such 

sum  is  or  shall  be  appointed  or  apportioned  in  exercise  of  such 
limited  power." 


in  some  part  thereof  passes  or  accrues 
by  survivorship  on  his  death  to  such 
other  person. 

(c)  Any  property  passing  under  any 
past  or  future  voluntary  settlement 
made  by  any  person  dying  on  or  after 
such  day  by  deed  or  any  other  instru- 
ment not  taking  effect  as  a  Will,  where- 
by an  interest  in  such  propecty  for  life 
or  any  other  instrument  not  taking 
effect  as  a  Will,  whereby  an  interest  in 
such  property  for  life,  or  any  other 
period  determinable  by  reference  to 
death  is  reserved  either  expressly  or  by 
implication  to  the  settlor,  or  whereby 
the  settlor  may  have  reserved  to  him- 
self the  right,  by  the  exercise  of  any 
power  to  restore  to  himself  or  to  re- 
claim the  absolute  interest  in  such 
property." 

52  Vict.  c.  7,  8.  11,  enacts:  "Sub- 
section 2  of  sect.  88  of  the  Customs  and 
Inland  Revenue  Act,  1881,  is  hereby 
amended  as  follows  : — The  description 
of  property  marked  (a)  shall  be  read  as 
if  the  word  '  twelve '  were  substituted 
for  the  word  *  three '  therein,  and  the 
said  description  of  property  shall  in- 
clude property  taken  under  any  gift, 
whenever  made,  of  which  property 
bona  fide  possession  and  enjoyment  shall 
not  have  been  assumed  by  the  donee 
immediately  upon  the  gift  and  thence- 
forward retained,  to  the  entire  exclu- 
sion of  the  donor,  or  of  any  benefit  to 
him  by  contract  or  otherwise  :  The  de- 
acription  of  property  marked  (b)  shall  be 
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construed  as  if  the  expression  'to  be 
transferred  to  or  vested  in  himself  and 
any  other  person '  included  also  any 
purchase  or  investment  effected  by  the 
person  who  was  absolutely  entitled  to 
the  property  either  by  himself  alone 
or  by  arrangement  with  any  other 
person : 

The  description  of  property  marked 
(c)  shall  be  construed  as  if  the  expres- 
sion 'voluntary  settlement'  included 
any  trust  whether  expressed  in  writing 
or  otherwise,  in  favor  of  a  volunteer, 
and  if  contained  in  a  deed  or  other 
instrument  effecting  the  settlement, 
whether  such  deed  or  other  instrument 
was  made  for  valuable  consideration  or 
not  as  between  the  settlor  and  any  other 
person,  and  as  if  the  expression  '  such 
property,'  wherever  the  same  occurs, 
included  the  proceeds  of  sale  thereof : 
The  charge'  under  the  said  section  shall 
extend  to  money  received  under  a  policy 
of  assurance  effected  by  any  person 
dying  on  or  after  the  1st  day  of  June, 
1889,  on  his  life,  where  the  policy  is 
wholly  kept  up  by  him  for  the  benefit 
of  a  donee,  whether  nominee  or  assignee, 
or  a  part  of  such  money  in  proportion 
to  the  premiums  paid  by  him,  where 
the  policy  Is  partially  kept  up  by  him 
for  such  benefit." 

(2)  A  return  of  stamp  duty  shall  not 
be  made  under  sub-section  8  of  the  said 
section  88  by  reason  of  or  in  relation  to 
any  account  delivered  on  or  after  the 
1st  day  of  June,  1889. 
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By  Stat.  16  &  17  Vict.  c.  61  (An  Act  for  granting  to  her  Majesty 
Daties  on  Succession  to  Property,  and  for  alterins:  cer- 

.^,        .    ^       f'       •.         T^      .  T  •         16  A 17  Vict  c.  51 

tain  provisions  of  the  Acts  charging  Duties  on  Legacies  (Sacscession  Daty 
and  Shares  of  Personal  Estates),  it  is  enacted,  by  sect.  1, 
that  ''in  the  construction  and  for  the  purposes  of  this  Act, 
The  term  'Real  Property'  shall  include  all  freehold,  copyhold,  cus- 
tomary, leasehold  and  other  hereditaments,  and  herit-  , 

•^  Interpretatioii  of 

able   property,  whether   corporeal   or  incorporeal,  in  certafii  temw  in 
Great  Britain  and  Ireland,  except  money  secured  on 
heritable  property  in  Scotland,  and  all  estates  in  any  such  heredita- 
ments : 

The  term  'Personal  Property '  shall  not  include  leaseholds,  but  shall 
include  money  payable  under  any  engagement,  and  money  secured 
on  heritable  property  in  Scotland,  and  all  other  property  not  com- 
prised in  the  preceding  definition  of  real  property  (r)  : 

*The  term  'Property'  alone  shall  include  real  property  and  personal 
property  : 


(r)  Succession  duty  is  not  payable  on 
legacies  given  by  the  will  of  a  person 
domiciled  in  a  foreign  country:  Wallace 
T.  Atty.-Gen.,  L.  R.  1  Ch.  1;  but  prop- 
erty to  which  there  is  succession  under 
an  English  settlement  vested  in  British 
trustees,  whether  the  settlement  be 
made  by  an  alien  or  a  British  subject, 
and  whether  the  settlement  be  made  by 
deed  or  will,  and  wherever  the  prop, 
erty  is  locally  situate,  is  liable  to  suc- 
ce^on  duty:  Atty.-Gen.  v.  Campbell, 
L,  R.  5  H.  L.  524.  Lyall  t.  Lyall,  L.  R. 
15  £q.  1.  And  it  must  be  remem- 
bered that  although  according  to  the 
decision  in  Wallace  ».  Atty.-Gen.,  uhi 
mpra,  succession  duty  is  not  pay- 
able on  legacies  given  by  the  will  of 
a  person  domiciled  in  a  foreign  coun- 
try, yet  where  a  testator  with  a  for- 
eign domicile  by  his  wUl  directs  an 
investment  in  England  in  trust,  and 
such  investment  is  made,  succession 
duty  will  be  payable  in  respect  of  the 
succession  under  the  trust :  ReBadart's 
Tmste.  L.  R  10  Eq.  288.  Lyall  v. 
Ljall,  tUdiupra;  but  unless  the  funds 


have  come  to  the  hands  of  the  Eng- 
lish trustees  at  the  time  of  the  death 
of  the  person  on  whose  death  suc- 
cession duty  is  claimed,  no  duty  will 
be  payable :  Lyall  v,  Lyall,  tiM  supra. 
The  word  "  property  "  includes  foreign 
movable  property,  as,  for  instance, 
funds  or  shares  of  a  foreign  govern- 
ment or  corporation  comprised  in  a 
British  settlement,  vested  in  trustees, 
subject  to  British  jurisdiction,  and  re- 
coverable by  action  in  a  British  court ; 
the  mere  fact  of  the  person  beneficially 
entitled  under  a  settlement  being  a  for- 
eigner is  not  sufficient  to  exempt  him 
from  succession  duty :  Re  Cigala's  Set- 
tlement, 7  C.  D.  851.  A  covenant  to 
pay  money  upon  death,  accompanied 
with  a  disposition  of  the  fund  cov- 
enanted to  be  paid,  is  a  disposition  of 
property  within  sect.  2.  See  Atty.- 
Gen.  V.  Montefiore«  21  Q.  B.  D.  461. 
Lord  Advocate  v,  Roberts'  Trustees,  21 
Sco.  Sess.  Cas.  2nd  ser.  449.  Re  Mickle- 
thwaite,  11  Ex.  452.  And  eampare  Re 
Higgins,  81  C.  D.  142. 
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lGA17Yict.c.61. 


16  &  17  Vict.  c.  61. 


The  term  'Succession'  shall  denote  any  property  chargeable  with 

duty  under  this  Act  {rr)  : 

The    term    'Trustee'    shall   include  an   executor  and 

administrator,  and   any  person   having  or  taking  on  himself  the 

administration  of  property  affected  by  any  express  or  implied  trust : 

The  term   *  Person '  shall  include  a  body  corporate,  company,  and 

society  : 
*The  term  *  Legacy  Duty  Acts '  shall  denote  the  Acts  now  in  force 

for  charging  duties  on  legacies  and  shares  of  the  per- 
sonal estates  of  deceased  persons." 
Sect.  2.  "  Every  past  or  future  disposition  of  property,  by  reason  («) 

and**  devoiutfoM  '*^^®*'®^^  ^^7  person  has  or  shall  become  beneficially  en- 
of  property  shall  titled  to  any  property  or  the  income  thereof  upon  the 

confer       sncces-     ,        ,        ^ 

•iona:  death  of  any  person  dying    after  the  time  appointed 

for  the  commencement  of  this  Act,  either  immediately  or  after  any 
interval,  either  certainly  or  contingently  (<),  and  either  originally  or 
by  way  of  substitutive  limitation  and  every  devolution  by  law  of 
any  beneficial  interest  in  property,  or  the  income  thereof,  upon  the 
death  of  any  person  dying  after  the  time  appointed  for  the  com- 
definitions  of  the  mencement  of  this  Act,  to  any  other  person  in  pos- 
Bor/ '  "  pndecM^  session  or  expectancy,  shall  be  deemed  to  have  conferred 
*^''  or  to  confer  on  the  person  entitled  by  reason  of  any  such 

16  A 17  Vict. c.  61.  disposition  or  devolution  a  *  Succession  '  (w)  ;  and  the 
term  '  Successor '  shall  denote  the  person  so  entitled  ;  and  the  term 
*  Predecessor '  (a)  shall  denote  settlor,  dis*poner,  testator,  obligor. 


(rr)  As  to  the  effect  of  sub-s.  (4)  of 
sect  6  of  the  Customs  and  Inland  Rev- 
enue Act,  1889  (52  &  68  Vict.  c.  7), 
incorporating  into  sub-s.  (1)  of  that  act 
the  definition  of  the  term  "  succession" 
contained  in  this  section,  see  the  case  of 
Atty.Gen.  «.  Aberdare  [1892],  2Q.  B. 
684,  post,  *1477  (a). 

(«)  As  to  the  construction  of  these 
words,  see  Wilcox  a.  Smith,  4  Drewr. 
40. 

(t)  As  to  what  person  may  properly 
be  said  to  be  contingently  entitled  after 
an  interval,  see  Atty.-Gfen.  «.  Gh^ll,  3 
Hurl.  &  C.  615. 

(u)  As  to  what  shall  constitute  a  suc- 
cession, see  Atty.-Gen.  ©.  Yelverton,  7 
H.  &  N.  806.    Atty.-Gen,  «.  Gardner,  1 
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Hurl.  &  C.  639.  Ring  «.  Jarman,  L.  R. 
14  Eq.  357.  Atty.-Gen.  o.  Robertson 
[1892],  2  Q.  B.  694;  [1893],  1  Q.  B. 
293.  A  conveyance  or  assignment  by 
way  of  bona  fide  sale  does  not  create  a 
succession  within  the  meaning  of  this 
act.  Fryer  o.  Morland,  3  C.  D.  676. 
And  compare  De  Rechberg  r.  Beeton, 
38  C.  D.  192. 

(x)  As  to  what  constitues  a  predeces- 
sor, see  Re  De  Lancey,  L.  R.  4  Ex.  345. 
Atty.-Gen.  «.  Cecil,  L.  R.  5  Ex.  263. 
Atty.-Gen.  «.  Littledale,  L.  R.  5  Ex. 
275.  L.  R  5  H.  L.  290.  With  r^jard 
to  real  property  where  the  succession  is 
1)y  disposition  the  predecessor  is  the 
settlor,  and  where  by  devolution  the 
predecessor  is  the  person  last  in  posses- 
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anoestoFy  or  other  person  from  whom  the  interest  of  the  successor  is 
or  shall  be  derived  "  (y). 

Sect.  3.  '^  Where  any  person  shall,  at  or  after  the  time  *appointed 


men  :  Lord  Saltoun  o.  Lord  Advocate, 
3  Macq.  H.  of  L.  673.  Where  a  power 
is  created  to  be  exercised  over  an  estate, 
the  donor  of  the  power,  the  person  out 
of  whose  estate  a  benefit  or  succession  is 
to  be  derived,  Lb  within  sect.  2  the  pre- 
decessor of  the  person  taking  such  ben- 
efit or  succession :  Charlton  «.  Attj.- 
Gen. ,  4  A.  C.  427.  See  also  Lord  Bray- 
brooke  *.  Atty.-Gen.,  9  H.  L.  C.  150. 
Atty.-Gen.  v.  Floyer,  ibid,  477.  Atty.- 
Gen.  V.  Smythe,  ibid.  497.  See  also 
Atty.-Gen.  v.  Sibthorp,  8  H.  &  N.  424. 
In  the  case  of  an  appointment  by  a 
donee  of  a  general  power  which  falls 
within  sect.  2,  and  does  not  fall  within 
sect.  4,  the  appointees  must  be  held  to 
derive  their  interest  from  the  donor  of 
Uie  power  as  predecessor  and  not  from 
the  donee,  and  this,  whether  the  power 
be  joint  or  sole  :  Be  Barker,  7  H.  &  N. 
109.  Charlton  v.  Atty.-Gen.,  4  A.  C. 
427.  Atty.-Gen.  «.  Mitchell,  6  Q.  B.  D. 
548.  It  has  been  perfectly  well  settled 
since  the  case  of  the  Lord  Braybrooke 
e.  Atty.-Gen.,  9  H.  L.  C.  150,  that 
where  there  is  a  family  arrangement  for 
a  resettlement  of  an  estate,  by  which 
the  tenant  for  life  takes  back  his  life 
estate  and  the  powers  which  he  had 
before,  then  everything  else  under  the 
settlement  must  necessarily  come  out  of 
the  rest  of  the  estate  which  belonged  to 
the  tenant  in  tail,  and  therefore  the  suc- 
cession must  be  derived  from  the  tenant 
in  tail ;  Atty.-Gen.  t.  Dowling,  6  Q.  B. 
D.  179,  per  Lord  Selbome.  It  is  diifer- 
ent  if  the  power  of  appointment  in 
respect  of  the  estate  is  granted  for  value 
given,  f (>r  then  the  donee  of  the  power 
may  be  the  predecessor,  although  he  is 
not  the  owner  of  the  estate :  Atty.-Gen. 
s.  Baker,  4  H.  &  K.  19.    Re  Jenkinson, 


24  Beav.  64.  Atty-Gen.  «.  Dowling,  6 
Q.  B.  D.  177.  See  also  Atty.-Gen.  v. 
Yelverton.  7  H.  &  K.  806 :  but  a  tenant 
for  life  will  not  be  considered  the  pre- 
decessor unless  at  the  time  of  the  settle- 
ment he  had  or  claimed  to  have  an  in- 
terest in  the  estate  subject  to  the  power, 
or  was  a  creditor  on  the  estate  :  Atty.- 
Gen.  «.  Floyer,  9  H.  L.  C.  477.  Mar- 
riage is  not  a  disposition  for  valuable 
consideration  so  as  to  make  the  donee  of 
the  power  a  purchaser  :  Re  Ramsay's 
Settlement,  80  Beav.  75.  Further  it 
should  be  noted  that  the  case  of  a  family 
settlement  is  not  within  the  first  branch 
of  sect.  4 ;  for  the  first  branch  of  that 
section  points  to  an  absolute  power, 
practically  equivalent  to  property.  A 
general  power  in  a  family  settlement 
which  cannot  be  exercised  without  the 
concurrence  of  two  minds  is  not  equiva- 
lent to  a  joint  property  in  the  two 
donees  :  per  Lord  Selborne  in  Charlton 
t,  Atty.-Gen.,  4  A.  C.  427.  The  words 
of  sect.  4  apply  to  the  case  of  one  person 
possessing  a  general  power  to  dispose  of 
property  as  an  absolute  owner,  and  not 
to  a  power  given  in  a  family  settlement 
to  a  father  and  son,  where  one  is  in- 
tended to  be  a  check  upon  the  other  in 
the  exercise  of  the  power :  per  Lord 
Cairns,  L.  C,  ibid.  As  to  voluntary 
nomination  under  the  Customs  Annuity 
and  Benevolent  Fund  in  rendering  the 
fund  liable  to  succession  duty,  see  Atty.- 
Gen.  0.  Abdy,  1  H.  &  C.  296  :  aliter  as 
to  a  nomination  to  secure  an  advance. 

{y)  The  general  plan  of  the  act  is 
expounded  by  Lord  Justice  Turner  in 
Oldfield  V.  Preston,  8  De  G.  F.  &  J. 
416.  See  also  Fryer  v.  Morland,  3  C. 
D.  675. 
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for  the  commeDcement  of  this  Aot,  have  any  property  Tested  in 
16 A  irvict.  C.61.  them  jointly,  by  any  title  not  conferring  on  them  a  suc- 
Joint  tenants  tak-  cession,  any  beneficial  interest  in  such  property  accru- 
iSfptobedeenuld  ^"^  ^  ^^7  ^^  them  by  Survivorship  shall  be  deemed  to 
0Dcce8K>n.  jj^  ^  succession  ;  and  every  person  to  whom  any  such 

interest  shall  accrue  shall  be  deemed  to  be  the  successor ;  and  the 
person  upon  whose  death  such  accruer  shall  take  place  shall  be 
deemed  to  be  the  predecessor ;  and  where  any  persons  after  the 
time  appointed  for  the  commencement  of  this  Act  shall  take  any  sue- 
cession  jointly,  they  shall  pay  the  duty,  if  any,  chargeable  thereon  by 
this  Act  in  proportion  to  their  respective  interests  in  the  succession  ; 
and  any  beneficial  interest  in  such  succession  accruing  to  any  of  them 
by  survivorship  shall  be  deemed  to  be  a  new  succession,  derived  from 
the  predecessor  from  whom  the  joint  title  shall  have  been  derived  "  (s). 
Sect.  4.  '^  Where  any  person  shall  have  a  general  power  of  appoint- 
Generai  powers  ment  under  any  disposition  of  property  taking  effect  (a) 
to  coSw^Jwcw*  upon  the  death  of  any  person  dying  after  the  time 
•***"■•  appointed  for  the   commencement  of  this  Act,   over 

property,  he  shall,  in  the  event  of  his  making  any  appointment  there- 
under, be  deemed  to  be  entitled,  at  the  time  of  his  exercising  such 
power,  to  the  property  or  interest  thereby  appointed  as  a  succession 
derived  from  the  donor  of  the  power ;  and  where  any  person  shall 

have  a  limited  power  of  appointment,  under  *a  disposi- 
tion taking  effect,  upon  any  such  death,  over  property, 
any  person  taking  any  property  by  the  exercise  of  such  power  shall 
be  deemed  to  take  the  same  as  a  succession  derived  from  the  person 
creating  the  power  as  predecessor  "  (^). 


16  A 17  Vict  c.61. 


(s)  It  was  formerly  said  that  in  respect 
of  property  which  had  come  to  a  hus- 
band and  wife  jointly  there  could  be  no 
succession  by  surviyal  to  the  survivor, 
because  the  tenancy  was  by  entireties : 
whether  the  effect  of  the  Married 
Women's  Property  Act,  1882,  has  been 
to  alter  this,  has  not  yet  been  decided. 
As  to  the  effect  generally  of  the  act  on 
property  coming  to  a  husband  and  wife 
jointly,  see  Re  March,  27  C.  D.'  166. 
Re  Jupp,  89  C.  D.  148.  Re  Dixon,  42 
0.  D.  806.    See  anU,  pp.  *961,  *1827. 

(a)  The  words  "taking  effect"  refer 
to  the  "  power"  and  not  to  the  "dis- 
position,'' and  therefore  where  a  power 

[*1450] 


came  into  operation  before  the  com- 
mencement of  the  act  it  was  held  that 
sect.  4  did  not  apply,  although  the 
appointment  did  not  take  effect  till 
after  the  commencement  of  the  act : 
Re  Lovelace,  4  De  G.  &  J.  840.  28  L. 
J.  Ch.  489.  Atty.-Gen!  «.  Mitchell,  6 
Q.  B.  D.  648. 

(6)  This  section  does  not  restrict  the 
operation  of  the  c|uty  as  regards  ap- 
pointments to  cases  where  the  powers 
are  created  by  wills  taking  effect,  or 
by  settlements  made,  after  the  com- 
mencement of  the  act :  Re  Lovelace,  4 
De  G.  &  J.  840.  The  rule  settled  by 
this  case,  together  with  Re  Wallop's 
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Sect.  5.  ^^  Where  any  property  shall,  at  or  after  the  time  appointed 
for  the  commencement  of  this  Act,  be  subject  to  any  sxUnction  of  de- 
chargCy  estate  or  interest  determinable  by  the  death  ShSgel^to  confer 
of  any  person,  or  at  any  period  ascertainable  only  by  *«ic«cMioM. 
reference  to  death,  the  increase  of  benefit  accruing  to  any  person  or 
persons  upon  the  extinction  or  determination  of  such  charge,  estate  or 
interest,  shall  be  deemed  to  be  a  succession  accruing  to  the  person,  or 
the  persons  if  more  than  one,  then  entitled  beneficially  to  the  property 
or  the  income  thereof,  according  j;o  his  or  their  respective  estates  or 
interests  therein,  or  beneficial  enjoyment  thereof ;  and  the  person  or 
persons  from  whom  such  successor  or  successors  respect- 
ively shall  have  derived  title  to  the  property  so  charged 
shall  be  *deemed  to  be  the  predecessor  or  predecessors,  as  the  case 
may  be  '*  (c). 

Sect.  6.  ^'  Provided,  that  no  person  entitled,  at  the  time  appointed 
for  the  commencement  of  this  Act,  to  the  immediate  - . 

'  FenoDB         DOW 

reversion  in  any  real  property  expectant  upon  the  deter-  StuS^torBai    *°" 
mination  of  any  lease  for  life  or  for  years  determinable  f"y  '"^fe*   *? 

*'  "^  leases  for  life,  not 

on  life,  shall  be  chargeable  with  duty  in  respect  of  such  u^bie  to  duty. 
determination,  in  the  event  of  the  same  occurring  in  his  lifetime." 


16  A  17  Vict.  c.  51. 


cue,  1  De  G.  J.  &  S.  656,  is  that,  (in 
cases  where  sect.  4  applies,)  where  a 
general  power  is  given  and  exercised, 
the  appointee  is  a  person  taking  in 
succession  to  the  appointor,  and  the 
appointor  is  also  a  successor  to  the 
donor  of  the  power :  Re  Chapman's 
Trusts,  2  H.  &  M.  450,  per  Wood,  V. 
C.  Atty.-Gen.  «.  Upton,  L.  R.  1  Ex. 
224.  But  contra,  if  sect.  2  and  not 
sect.  4  applies :  Re  Barlcer,  7  H.  &  N. 
109;  where  it  appears  to  have  heen 
held  that  the  appointee  was  liable  as  on 
a  succession  derived  from  the  donor  of 
the  power.  Where  A.,  having  a  gen- 
eral power  of  appointment,  subject  to 
a  life  interest  in  his  sister  B.,  appointed 
hj  will  to  C.  for  life,  with  remainder 
to  such  persons  as  B.  should  appoint ; 
and  A.  died,  and  then  B.  died  in  0/s 
lifetime  having  appointed  to  strangers ; 
and  then  C.  died ;  it  was  held  that  B/s 
appointees  were  liable  to  10^.  per  cent, 
legacy  duty,  but  that  the  fund  was  not 


liable  to  succession  duty  in  respect  of 
the  succession  to  A.,  by  reason  of  the 
exemption  in  the  14th  section,  having 
regard  to  the  principle  indicated  by  the 
16th  section :  Re  Chapman's  Trusts,  2 
H.  &  M.  447.  As  to  what  is  a  general 
power  within  the  meaning  of  this  sec- 
tion, see  Charlton  «.  Atty.-Qen.,  note  (s), 
ante, 

(e)  Sect.  5  relates  to  property  subject 
to  some  charge,  estate  or  interest,  de- 
terminable on  death,  and  enacts  in  sub- 
stance that  the  increase  of  benefit 
accruing  on  the  determination  of  such 
charge,  estate  or  interest,  to  the  person 
beneficially  entitled  to  the  property 
subject  thereto,  shall  be  a  succession — 
that  is  to  say,  the  section  provides  for 
the  case  of  a  person  having  property 
relieved  from  a  burden  by  the  death  of 
another.  It  does  not  therefore  apply  in 
a  case  where  property  is  limited  to  pass 
beneficially,  alternatively  on  the  lapse 
of  a  time  certain  or  on  a  death,  which- 
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Sect.  7.  "  Where  any  disposition  of  property,  not  being  a  bona  fide 
sale,  and  not  conferring  an  interest  expectant  on  death 

Dispositions    ac-  °  *      , 

comiMDied  by  the  on  the  person  in  whose  favor  the  same  shall  be  made, 

reservation  of   a 

benefit    to    the  shall  be  accompanied  by  the  reservation  or  assurance 

grantor,   ^.,  to       .  \  \         t%  > 

confer      sacces.  of  or  contract  for  any  benefit  to  the  grantor,  or  any 

other  person,  for  any  term  of  life  or  for  any  period 
ascertainable  only  by  reference  to  death,  such  disposition  shall  be 
deemed  to  confer  at  the  time  appointed  for  the  determination  of  such 
benefit  an  increase  of  beneficial  interest  in  such  property,  as  a  succes- 
sion equal  in  annual  value  to  the  yearly  amount  or  yearly  value  of  the 
benefit  so  reserved,  assured,  or  contracted  for,  on  the  person  in  whose 
favor  such  disposition  shall  be  made." 

•Sect.  8.  "  Where  any  disposition  of  property  shall  be  made  to  take 
effect  at  a  period  ascertainable  only  by  reference  to  the 

16  A 17  Vict  c.  51.  ^  . 

date  of  the  death  of  any  person  dying  after  the  time 
take  effect  atpe.  appointed  for  the  commencement  of  this  Act,  such  dis- 
on  death,  or  made  position  shall  be  deemed  to  confer  a  succession  on  the 
to'^nfer  succm^  person  in  whose  favor  the  same  shall  be  made ;    and 

where  any  disposition  of  property  shall  purport  to  take 
effect  presently  or  under  such  circumstances  as  not  to  confer  a  suc- 
cession, but  by  the  effect  or  in  consequence  of  any  engagement, 
secret  trust,  or  arrangement  capable  of  being  enforced  in  a  Court  of 
Law  or  Equity,  the  beneficial  ownership  of  such  property  shall  not 
bona  fide  pass  according  to  such  disposition,  but  shall  in  fact  devolve 
to  any  person  on  death,  or  at  some  period  ascertainable  only  by  refer- 
ence to  death,  then  such  last-mentioned  person  shall  be  deemed  to 
acquire  the  property  so  passing  as  a  succession  derived  from  the 
person  making  the  disposition  as  the  predecessor ;  and  where  any 
Court  of  competent  jurisdiction  shall  declare  any  disposition  to  have 
been  fraudulent  and  made  for  the  purpose  of  evading  the  duty  imposed 
by  this  Act,  it  shall  be  lawful  for  such  Court  to  declare  a  succession 
to  have  been  conferred  on  such  person  at  such  time  and  to  such  an 
extent  as  such  Court  shall  think  just ;  and  such  last-mentioned  person 


ever  shall  first  occur,  so  as  to  entitle  the 
person  to  whom  the  property  passes,  in 
the  event  of  the  death  first  occurring,  to 
pay  duty  only  on  the  value  of  the  estate 
between  the  death  and  the  end  of  the 
time  limited,  as  being  "  the  Increase  of 
benefit"  accruing  by  reason  of  the 
death,  but  he  must  pay  diity  on  the 
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whole  value  of  the  estate  accruing,  as 
being  a  succession  within  sect.  3.  Atty.- 
Gen.  tJ.  Noyes,  8  Q.  B.  D.  126.  The 
determination  of  a  dower,  or  jointure, 
by  death  will  confer  a  succession  on  the 
person  entitled  to  the  estate  relieved : 
Harding  v.  Harding,  2  Giff.  597. 
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shall  be  deemed  to  have  taken  a  succession  accordingly  derived  from 
the  person  making  such  disposition  as  predecessor." 

Sect.  9.  ^^The   duties  hereinafter  imposed  shall   be  considered  as 
stamp  duties,  and  shall  be  under  the  care  and  manage- 
ment of  the  Commissioners  of  Inland  Revenue,  herein-  the  care  andean- 
after  called  'The  Commissioners/  who,  by  themselves  ^mm?Mioiienof 
and  their  officers,  shall  have  the  same  powers  and  authori-       *°^  Revenue. 
ties  for  the  collection,  recovery  and  management  thereof,  as  are  by  an 
Act  passed  in  the  session  holden  in  the  twelfth  and  thirteenth  years 
of  the  reign  of  her  present  Majesty,  chapter  one,  or  by  any  other  Act 
or  Acts,  vested  in  them  for  the  collection,  recovery  and  management 
of  any  stamp  duties ;  and  shall  provide  proper  stamps  for  denoting 
*the  rate  per  centum  of  the  duties  payable  under  this  le^i^yj^t  c  si 
Act ;  and  shall  have  all  other  powera  and  authorities 
requisite  for  carrying  this  Act  into  execution." 

Sect.  10.  '^  There  shall  be  levied  and  paid  to  her  Majesty  in  respect 
of  every  such  succession  as  aforesaid,  according  to  the  Duties  on  encceB- 
value    thereof,    the  following  duties  [d)   (that  is  to  ''^°'"- 
say,) 
Where  the  successor  shall  be  the  lineal  issue  or  lineal  ancestor  of  the 

predecessor,  a  duty  at  the  rate  of  one  pound  per  centum  upon  such 

value  {e)i 

(d)  By  the  Customs  and  Inland  Rev-  value  whereof  duty  shall  have  been 

enue  Act,  1888,  51  So  52  Vict.  c.   8,  paid  on  the  affidavit  or  inventory  or 

s.  21  (1),  it  is  provided  that  the  fol-  account  in  conformity  with  tliis  Act, 

lowing  additional  duties  besides  those  the  duty  at  the  rate  of  one  pound  per 

chargeable   by  this   section   shall    be  centum   imposed    by   the    Succession 

charged  on   successions  on  deaths  oc-  Duty  Act,  1853,  shall  not  be  payable." 

curring  on  or  after  July  1st,  1888  ;  viz.  The  exemption  in  sect.  41  applies  not 

Where  the  successor  shall  be  the  lineal  only  to  duties  payable  in  connection 

iasue  or  lineal  ancestor  of  the  prede-  with  the  will  or  intestacy  which  gives 

cessor,  a  duty  at  the  rate  of  ten  shillings  rise  to  the  claim  for  stamp  duty,  but  to 

per  cent,  upon  the  value  of  the  interest  duties  in  connection  with  some  other 

of  the  successor  ;  in  all  other  cases  a  will  or  intestacy  or  some  prior  disposi- 

daty  of  thirty  shillings  on  that  interest :  tion  creating  a  succession ;  that  is  to 

but  this  additional  duty  is  not  to  be  say,  its  application  is  not  limited  to 

payable  on  leaseholds  passing  by  will  cases  where  the  succession  duty  which 

or  devolution  of  law,  or  on  property  in-  would  have  been  claimable  but  for  tlie 

eluded  in  an  account  according  to  the  section  and  the  duty  the  payment  of 

value  whereof  duty  is  payable  under  which  under  stat.  55  Geo.  III.  c.  184, 

44  &  45  Vict.  c.  12.  is  the  basis  of  the  exemption,  are  paya- 

ifi)  By  sect.  41  of  44  Vict.  c.  12,  it  is  able  in  respect  of  the  same  administra- 

provided  that :  "  In  respect  of  any  sue-  tion :  Re  Haygarth's  Trusts,  22  G.  D. 

slon  to  property  according  to  the  545. 
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Where  the  successor  shall  be  a  brother  or  sister,  or  a  descendaDt  of  a 
brother  or  sister  of  the  predecessor,  a  duty  at  the  rate  of  three 
pounds  per  centum  upon  such  value  : 

Where  the  successor  shall  be  a  brother  or  sister  of  the  father  or 
mother,  or  a  descendant  of  a  brother  or  sister  of  ^  the  father  or 
mother  of  the  predecessor,  a  duly  at  the  rate  of  five  pounds  per 
centum  upon  such  value  : 

*Where  the  successor  shall  be  a  brother  or  sister  of  the  grandfather 

or  s^randmother,  or  a  descendant  of  the  brother  or 
16 A 17 Vict. c, 51.  .  .         -    ,  -,..    ,  ,1  1.    , 

sister  of  the  grandfather  or  grandmother  of  the  pre- 
decessor, a  duty  at  the  rate  of  six  pounds  per  centum  upon  such 
value : 
Where  the  successor  shall  be  in  any  other  degree  of  collateral  consan- 
guinity to  the  predecessor  than  is  hereinbefore  described,  or  shall 
be  a  stranger  in  blood  to  him,  a  duty  at  the  rate  of  ten  pounds  per 
centum  upon  such  value"  (f). 

Sect.  11.  ^^  Where  any  person  chargeable  with  duty  under  this  Act 

in  respect  of  any  succession,  or  chargeable  with  duty 

married  peraons  under  the  Legacy  Duty  Acts  in  respect  of  any  legacy 

sQoceMion  or  leg-  bequeathed  to  him  or  her  by  a  testator  dying  after  the 

time  appointed  for  the  commencement  of  this  Act,  or  in 
respect  of  the  personal  estate  of  any  person  dying  after  the  same 
period,  shall  have  been  married  to  any  wife  or  husband  of  nearer  con- 
sanguinity than  himself  or  herself  to  the  predecessor,  testator  or 
deceased  person,  then  the  person  taking  such  succession,  legacy  or 
personal  estate,  shall  pay  in  respect  thereof  the  same  rate  of  duty  only 
as  such  his  or  her  wife  or  husband  would  have  been  chargeable  with 
if  she  or  lie  had  taken  the  same." 

Sect.  12.  ^^  Where  any  person  shall  take  a  succession  under  a  dispo- 
Wbat  duties  pay-  Bition  made  by  himself,  then,  if  at  the  date  of  such 
8acceuor^?8  aUo  disposition  he  shall  have  been  entitled  to  the  property 
the  predecessor,  comprised  in  the  Succession  expectantly  on  the  death 
of  any  person  dying  after  the  time  appointed  for  the  commencement 
of  this  Act,  and  such  person  shall  have  died  during  the  continuance 

(/)  Although  the  statui  of  legitimacy  law  of  the  domicil  be  entitled  to  take  hi& 

will  be  determined  according  to  the  law  property,  will  not  prevent  them  being 

of  the  domicil  of  thp  parents;  Re  Good-  treated  as  strangers  in  blood  to  their 

man's  Trusts,  17  C.  D.  266.    Skottowe  putative  father  for  the  purposes  of  this 

V.  Young,  L.  R.  11  Eq.  474  ;  yet  the  section,  unless  the  law  of  domicil  also 

mere  fact  that  illegitimate  children  ac-  legitimates  them :  Atkinson  v.  Ander- 

knowledged  by  the  parent  may  by  the  son,  21  C.  D.  100. 
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of  such  disposition,  he  shall  be  chargeable  with  *duty  on  his  succes- 
sion, at  the  same  rate  as  he  would  have  been  charsre- 
able  with  if  no  such  disposition  had  been  made  ;  but  a 
successor  shall  not  in  any  other  case  be  chargeable  with  duty  upon  a 
succession  taken  under  a  disposition  made  by  himself,  and  no  person 
shall  be  chargeable  with  duty  upon  the  extinction  or  determination  of 
any  charge,  estate  or  interest  created  by  himself,  unless  at  tlie  date  of 
the  creation  thereof  he  shall  have  been  entitled  to  the  property  sub- 
jected thereto  expectantly  on  the  death  of  some  person  dying  after  the 
time  appointed  for  the  commencement  of  this  Act"  (g). 

Sect.  13.  '^  Where  the  successor  shall  derive  his  succession  from 
more  predecessors  than  one,  and  the  proportional  interest 
derived  from  each  of  them  shall  not  be  distinguishable,  joint  predece». 
it  shall  be  lawful  for  the  commissioners  to  agree  with 
the  successor  as  to  the  duty  payable  ;  but  if  no  such  agreement  shall 
be  made,  the  successor  shall  be  deemed  to  have  derived  his  succession 
in  equal  proportions  from  each  predecessor,  and  shall  be  chargeable 
with  duty  accordingly  "  (A). 

Sect.   14.  "  Where  the  interest  of  any  successor  in  any  personal 
property  shall,  before  lie  shall  have  become  entitled 

,  .  .  ,  ,  ,  i.   1        t  Duty    on     trans- 

thereto  in  possession,  have  passed  by  reason  of  death  to  miited  eucces. 
any  other  successor  or  successors,  then  one  duty  only 
shall  be  paid  in  respect  of  such  interest,  and  shall  be  due  from  the 
successor  who  shall  first  become  entitled  thereto  in  possession  ;  but 
such  duty  shall  be  at  the  highest  rate  which,  if  every  such  successor 
had  been  subject  to  duty,  would  have  been  payable  by  any  one  of 
them  ^  (i). 


ig)  See  as  to  the  construction  of  this 
j^ection,  Atty.-Gen.  v.  Sibthorp,  3  H.  & 
N.  424.  Atty.-Gen.  v.  Braybrooke,  5 
H.  &  N.  488,'S.  C.  sub  nam.  Lord  Bray- 
brooke V,  Atty.-Gen.,  9  H.  L.  C.  450. 
Atty.-Gen.  a,  Crardner,  1  H.  &  C.  639. 
Atty.-Gen.  r.  Cecil,  L.  R.  5  Ex.  263. 

(A)  As  to  the  coostruction  of  this 
section,  see  Atty.-Gen.  v.  Baker,  4 
H.  &  N.  19. 

<0  See  Re  Chapman's  Trusts,  2  H. 
4  M.  447.  Atty.-Gen.  v.  Cleave,  31 
L.  T.  N.  8.  86.  Where  an  interest  in 
peraoDal  property  has  been  transmitted 
before  it  has  ripened  into  enjoyment,  it 


matters  not  whether  the  person  origi- 
nally entitled  died  before  or  after  the 
commencement  of  the  act,  only  one 
duty  is  payable  on  any  succession  to 
such  property,  whether  such  duty  be 
legacy  or  succession  duty.  If  the  duty 
is  succession  duty  and  the  interest  has 
passed  through  more  than  one  successor, 
then  under  this  section  the  duty  payable 
shall  be  the  highest  that  would  have 
been  paid  by  any  of  such  successors. 
If  the  duty  be  legacy  duty,  then  under 
sect.  18  no  succession  duty  of  any  kind 
is  payable :  Atty.-Gen.  t.  Littledale, 
L.  R.  5  Ex.  275.    L.  R.  5  H.  L.  290. 
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*Sect.  15.  '^  Where  at  the  time  appointed  for  the  commencement  of 

16  A 17  Vict  c5i    ^^^  '^^^^  ^^^  reversionary  property  expectant  on  death 

shall  he  vested,  by  alienation  or  other  derivative  title,  in 
any  person  other  than  the  person  who  shall  have  been  originally 
entitled  thereto  under  any  such  disposition  or  devolution  as  is  mentioned 
^  ,,  ^,  .     in  the  second  section  of  this  Act,  then  the  person  in 

Duties  payable  in  ■      « 

respect  of  trans-  whom  such  property  shall  be  so  vested  shall  be  charee- 

ferred  interests.  r      r       ^  o 

able  with  duty  in  respect  thereof  as  a  succession  at  the 
same  time  and  at  the  same  rate  as  the  person  so  originally  entitled 
would  have  been  chargeable  with  if  no  such  alienation  had  been  made 
or  derivative  title  created  ;  and  where,  after  the  time  appointed  for 
the  commencement  of  this  Act,  any  succession  shall,  before  the  suc- 
cessor shall  have  become  entitled  thereto  or  to  the  income  thereof  in 
possession,  have  become  vested  by  alienation  or  by  any  title  not  con- 
ferring a  new  succession  in  any  other  person,  then  the  duty  payable 
in  respect  thereof  shall  be  paid  at  the  same  rate  and  time  as  the  same 
would  have  been  payable  if  no  such  alienation  had  been  made  or 
derivative  title  created  ;  and  where  the  title  to  any  succession  shall 
be  accelerated  by  the  sun-ender  or  extinction  of  any  prior  interests, 
then  the  duty  thereon  shall  be  payable  at  the  same  time  and  in  the 
same  manner  as  such  duty  would  have  been  payable  if  no  such  accelera- 
tion had  taken  place''  (^). 

(A:)  Ab  to  the   coDstruction   of   this  and  the  mortgagees  sell,  the  purchaser 

section,  see  Atty.-Gen.  t.  Gardner,  1  takes  the  remainderman's  succession  by 

Hurl.  &  C.  689.    Atty.-Gen.  v.  Rushton,  alienation  not  conferring  a  succession 

2  Hurl.  &  C.  812.    Atty.-Gen.  v.  Cecil,  within  sect.  15,  and  will  accordingly  be 

L.  R.  5  £x.  263.    Atty.-Gen.  v.  Little-  liable  to  duty  on  the  death  of  the  tenant 

dale,  L.  R.  5  Ex.  275.    L.  R.  5  H.  L.  for  life  if  he  still  remains  the  owner, 

290.     "By  alienation  or  by  any  title  not  aliter  if  he  dies,  for  then  there  is  a  new 

conferring  a   new  succession "  means  succession,  and  the  successor  coming  in 

"either  by  alienation  or  by  any  title  other  under  that  title  will  have  to  pay  the 

than  alienation,  in  both  cases  not  confer-  succession  duty :  IHd,     Where  a  suc- 

ring   a  new  succession."     Settlement  cession  is  alienated,  and  falls  into  pos- 

after  the  Succession  Duty  Act :  A.  tenant  session  after  the  death  of  the  alienor, 

for  life.    B.  remainderman  in  fee.    A.  duty  is  payable  under  this  section  at  the 

and  B.  convey  their  estates  for  money  to  same  rate  as  if  no  alienation  had  been 

C.  in  fee.    C.  dies  having  devised  to  D.  in  made,  and  the  alienor  had  survived  the 

fee.    D.  pays  duty  on  his  succession  from  falling    into   possession:    Sol.-Ckn.  v. 

C.  and  then  sells :  On  A. 's  death  no  more  Law  Reversionary  Interest  Society,  L. 

succession  duty  will  be  payable  than  has  R.  8  Ex.  233.    Sums  advanced  to  chil- 

a1  ready  been  paid  by  D.:    Re  Cooper  dren  under  a  power  out  of  funds  settled 

and  Allen's  Contract,  4  C.  D.  802.    If  a  by  marriage   settlement  on  the  usual 

tenant   for   life  and  a  remainderman  trusts  are  liable  to  succession  duty  as  a 

respectively  mortgage  their   interests,  succession  the  title  to  which  has  been 
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•Sect.  16.  "  Where  property  shall  become  subject  to  a  trust  for  any 
charitable  or  public  purposes,  under  any  past  or  future 
disposition,  which,  if  made  in  favor  of  an  individual, 
would  confer  on  him  a  succession,  there  shall  be  payable  in  respect  of 
such  property,  upon  its  becoming  subject  to  such  trusts,  a  duty  at  the 
rate  of  ten  pounds  per  centum  upon  the  amount  or  saccession  sab- 
principal  value  of  such  property  ;  and  it  shall  be  lawful  ctS^itabie orpiS^ 
for  the  trustee  of  any  such  property  to  raise  the  amount  chirgMibie^**with 
of  any  duty  due  in  respect  thereof,  with  all  reasonable  ^^'^• 
expenses,  upon  the  security  of  the  charity  property,  at  M&i7Vict.c.5i. 
interest,  with  *power  for  him  to  give  effectual  discharges  for  the 
money  so  raised  "  {I), 

Sect.  17.  "No  policy  of  insurance  on  the  life  of  any  person  shall 
create  the  relation  of  predecessor  and  successor  between  proYisioDsfor  life 
the  insurers  and  the  assured,  or  between  the  insurers  and  Y^in^^poS^  owi 
any  assignee  of  the  assured,  and  no  bond  or  contract  ^°^•• 
made  by  any  person  bona  fide  for  valuable  consideration  in  money 
or  money's  worth,  for  the  payment  of  money  or  money's  worth  after 
the  death  of  any  other  person,  shall  create  the  relation  of  prede- 
cessor and  successor  between  the  person  making  such  bond  or  con- 
tract and  the  person  to  or  with  whom  the  same  shall  be  made ;  but 
any  disposition  or  devolution  of  the  moneys  payable  under  such  policy, 
bond,  or  contract,  if  otherwise  such  as  in  itself  to  create  a  succession 
within  the  provisions  of  this  Act,  shall  be  deemed  to  confer  a  suc- 
cession "  (wi). 


accelerated  within  the  meaning  of  this 
section  :  Ex  parte  Sitwell,  21  Q.  B.  D. 
466.  But  where  a  tenant  for  life  and 
renuunderman  join  in  disentailing  and 
resettling  a  property,  and  limiting  an 
annuity  immediately  to  the  remainder- 
man during  the  joint  lives  of  himself 
and  the  tenant  for  life,  that  is  not  an 
acceleration  of  interest  within  this  sec- 
tion :  Inland  Revenue  Commissioners  v. 
Harrison,  L.  R.  7  H.  L.  1.  The  suc- 
cessor from  whom  duty  is  payable  is  the 
person  who  on  the  happening  of  the 
death  eventually  becomes  beneficially 
entitled  in  possession  ;  that  which  was 
conferred  upon  any  previous  successor 
was  only  an  expectant  interest,  not  a 
succession.     The  interest  of  an  executor, 


not  being  beneficial,  is  not  a  succession 
within  sect.  2  or  within  sect.  15 ;  for 
sect.  15  imposes  no  new  duty,  only  a 
duty  in  substitution  for  that  imposed  by 
sect.  2 :  Atty.-Qen.  v.  Littledale,  L.  R. 
5  Ex.  275.     L.  R.  5  11.  L.  290. 

(OAtty.-Gen.  v.  Montefiore,  21  Q. 
B.  D.  461. 

(m)  Notwithstanding  the  fact  that  the 
exception  created  by  this  section  is 
limited  to  bonds  and  contracts  made  by 
any  person  Uma  fide  for  valuable  con- 
sideration in  money  or  money's  worth, 
for  the  pa3rment  of  money  or  money's 
worth  after  the  death  of  any  other 
person,  a  contract  for  valuable  con- 
sideration to  pay  money  on  the  death 
of  the  contracting  party  is  not  within 
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*Sect.  18.  "Where  the  whole  succession  or  successions  derived 
from  the  same  predecessor,  and  passing  upon  any  death 
'to  any  person  or  persons,  shall  not  amount  in  money  or 
principal  value  to  the  sum  of  one  hundred  pounds,  no 
duty  shall  be  payable  under  this  Act  in  respect  thereof  or  of  any  por- 
tion thereof  ;  and  no  duty  shall  be  payable  under  this  Act  upon  any 
succession,  which,  as  estimated  according  to  the  provisions  of  this 
Act,  shall  be  of  less  value  than  twenty  pounds  in  the  whole  (n),  or 
upon  any  moneys  applied  to  the  payment  of  the  duty  on  any  succession 
according  to  any  trust  for  that  purpose,  or  by  any  person  in  respect 
of  a  succession,  who,  if  the  same  were  a  legacy  bequeathed  to  him  by 
the  predecessor,  would  be  exempted  (o)  from  the  payment  of  duty  in 
respect  thereof  under  the  Legacy  Duty  Acts  ;  and  no  person  shall  be 
charged  with  duty  under  this  Act  in  respect  of  any  interest  surren- 
dered by  him  or  extinguished  before  the  time  appointed  for  the  com- 
mencement of  this  Act  ;  and  no  person  charged  with  the  duties  on 
legacies  and  shares  of  personal  estate  under  the  Legacy  Duty  Acts, 
in  respect  of  any  property  subject  to  such  duties,  shall  be  charged  also 
with  the  duty  granted  by  this  Act  in  respect  of  the  same  acquisition  of 
the  same  property  "  (/>). 


the  scope  of  the  act,  oor  docs  such  a 
contract  create  a  succession  or  make  the 
vendor  and  purchaser  thereunder  pre- 
decessor and  successor  within  the 
meaning  of  sect.  2  of  the  act :  see  Fryer 
©.  Morland,  3  C.  D.  675.  The  17th 
section  therefore  was  unnecessary,  and 
must  be  treated  tis  inserted  in  the  act 
ex  eautdn.  In  short,  the  act  only 
grants  a  duty  on  successions  to  property 
by  persons  succeeding  to  estates  by 
gratuitious  title,  the  only  exception 
being  that  marriage  consideration  is 
treated  as  if  it  were  a  gratuitious  title : 
per  Jessel,  M.  R.,  ibid.  p.  681 :  the 
words  "money  or  money's  worth" 
appearing  to  have  been  selected  for  the 
purpose  of  excluding  the  marriage  con- 
sideration. Although  a  purchaser  for 
money  or  money's  worth  of  a  reversion 
is  not  within  the  statute,  yet  if  the  pur- 
chase is  mmle  by  trustees  under  a  will, 
and  paid  for  out  of  the  testator's  estate, 
the  beneficiaries  entitled  to  the  pur- 
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chased  estate  are  successors,  liable 
to  duty  when  the  reversion  falls  into 
possession  ;  De  Rechberg  v.  Beeton,  88 
0.  D.  192.  See  also  Oldfield  «.  Preston, 
3  De  G.  F.  &  J.  898,  in  which  case  it 
was  held  that  there  was  no  succession  as 
between  the  subscribers  to  a  tontine. 

(w)  By  sect.  10,  sub-sect.  2,  of  the 
Customs  and  Inland  Revenue  Act,  1889, 
it  is  provided  that,  subject  to  the  relief 
given  by  sect.  18,  succession  duty  shall 
be  charged  on  successions  under  20^. 
in  value. 

(o)  The  exemptions  here  referred  to 
are  the  special  exemptions  given  by  the 
Legacy  Duty  Acts,  and  the  section 
docs  not  extend  to  cases  where  no  duty 
was  imposed  by  tliose  acts ;  in  effect 
the  word  ••exempted"  must  be  con- 
strued in  its  legal  sense,  and  not  as 
meaning  "free  from**:  Atty.-(Jen.  z. 
Fitzjohn,  2  H.  &  N.  465.  Re  Wallop's 
Trusts,  1  De  G.  J.  &  8.  666,  672. 

(/>)  See  Earl  Howe  t>.  Earl  of  Lich- 
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Sect.  19.  **  No  legatee  or  other  person  sball,  after  the  time  appointed 
for  the  commencement  of  this  Act,  be  chargeable  under  Letseboid  MUtM 
the  Legacy  Acts  with  duty,  not  then  already  due,  in  5S{ii^i^y*3StJ 
respect  of  any  leasehold  hereditaments  of  any  testator  or  wpenoiiAieBtate. 
^deceased  person,  as  belonging  to  the  personal  estate  leAiTVictcsi. 
of  the  testator  or  deceased.'' 

Sect.  20.  ^^  The  duty  imposed  by  this  Act  shall  be  paid  at  the  time 
when  the  successor  or  any  person  in  his  right  or  on  his  ^^.^^  ^  ^  .^^ 
behalf,  shall  become  entitled  in  possession  to  his  succes-  on    the  encces- 

'  f^  8or  becoming 

sion,  or  to  the  receipt  of  the  income  and  profits  thereof  ;  ^^^^SJ^i^P®^" 
except  that  if  there  shall  be  any  prior  charsfe,  estate  or  caee'of  oatetwid- 
interest  not  created  by  the  successor  himself,  upon  or  the  determination 
in  the  succession,  bv  reason  whereof  the  successor  shall 
not  be  presently  entitled  to  the  full  enjoyment  or  value  thereof,  the 
duty  in  respect  of  the  increased  value  accruing  upon  the  determina- 
tion of  such  charge,  estate  or  interest  shall,  if  not  previously  paid, 
compounded  for  or  commuted,  be  paid  at  the  time  of  such  determi- 
nation ;  and  except  that  in  case  of  an  annuity  or  property  hereby 
made  chargeable  as  an  annuity,  the  duties  shall  be  paid  by  such  install- 
ments as  are  hereinafter  directed  or  referred  to  ;  provided  that  no 
duty  shall  be  payable  upon  the  determination  of  any  lease  purporting 
at  the  date  thereof  to  be  a  lease  at  rack-rent,  in  respect  of  the  increase 
accruing  to  the  successor  upon  such  determination  "  {q). 

Sect.  21.  "  The  interest  of  every  successor,  except  as  herein  pro- 
vided, in  real  property,  shall  be  considered  to  be  of  the 

The  intcrcBt  of  ft 

value  of  an  annuity  equal  to  the  annual  value  of  such  sacceeeor  in  real 
property  (r),  after  making  such  allowances  as  are  here-  considered  oa  an 
inaf ter  directed,  and  payable  from  the  date  of  his  becom-  *°"^  ^' 
ing  entitled  thereto  in  possession,  or  to  the  receipt  of  the  income  or 
profits  thereof  during  the  residue  of  his  life,  or  for  any  less  ^period 
during  which  he  shall  be  entitled  thereto  ;  and  every  such  annuity, 
for  the  purposes  of  this  Act,  shall  be  valued  according  to  the  tables  in 


field,  L.  R.  2  Ch.  155.  Atty.-Gen.  v, 
Littledale,  L.  R.  5  Ex.  275.  L.  R.  5 
H.  L.  290.  Atty.-Qen.  v.  Mitchell,  6 
Q.  B.  D.  548. 

(q)  If,  however,  the  prior  charge,  es- 
tate or  interest,  created  by  the  successor 
himself,  confers  a  new  succession,  the 
penoD  who  created  the  charge  only 
pays  the  duty  upon  the  increased  value 
of  Us  estate  when  the  charge,  estate  or 


interest  so  created  ceases  :  Re  Peyton, 
7  H.  &  N.  265,  287. 

(r)  As  to  the  meaning  of  the  words 
''annual  value  of  such  property," see 
Atty.-Qen.  t.  Lord  Sefton,  2  Hurl.  & 
C.  362.  11  H.  L.  C.  257.  Stock  pro- 
duced by  a  sale  of  real  estate  under  the 
London  Dock  Act  (89  &  40  Geo.  III.  c. 
47),  subject  to  jointure,  is  real  estate : 
Shard  v.  Shard.  14  Yes.  828. 
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the  Bohedule  annexed  to  this  Act ;  and  the  duty  chargeable  thereon 

shall  be  paid  by  eight  equal  half-yearly  installments,  the 
first  of  such  installments  to  be  paid  at  the  expiration 
of  twelve  months  next  after  the  successor  shall  have  become  entitled 
to  the  beneficial  enjoyment  of  the  real  property  in  respect  whereof  the 
same  shall  be  payable,  and  the  seven  following  installments  at  half- 
yearly  intervals  of  six  months  each,  to  be  computed  from  the  day  on 
which  the  first  installment  shall  have  become  due  («),  provided  that  if 
the  successor  shall  die  before  all  such  installments  shall  have  become 
due,  then  any  installments  not  due  at  his  decease  shall  cease  to  be  pay- 
able,  except  in  the  case  of  a  successor  who  shall  have  been  competent 
to  dispose  by  Will  of  a  continuing  interest  in  such  property,  in  which 
case  the  installments  unpaid  at  his  death  shall  be  a  continuing  charge 
on  such  interest,  in  exoneration  of  his  other  property,  and  shall  be 
payable  by  the  owner  for  the  time  being  of  such  interest "  (^). 

*Sect.  22.  "  In  estimating  the  annual  value  of  lands  used  for 
16 A 17 Vict.  c.  61.  agi*icultural  purposes,  houses,  buildings,  tithes,  teinds. 
Roles  forTtining  rent-charges,  and  other  property  yielding  or  capable  of 
lands,  hooaes.  Ac.  yielding  income  not  of  a  fluctuating  character,  an  allow- 
ance shall  be  made  of  all  necessary  outgoings  "  (u). 


(«)  By  the  Customs  and  Inland  Rev- 
enue Act.  1888  (51  Vict.  c.  8).  s.  22,  the 
successor  has  the  option  of  paying  half 
the  succession  duty  by  four  equal  an- 
nual installments,  commencing  at  the 
end  of  a  year  after  entering  upon  en- 
joyment, and  the  other  half  either  upon 
the  day  of  payment  of  the  last  of  such 
installments,  or  by  four  further  annual 
installments,  with  interest  at  4/.  per  cent, 
on  the  amount  remaining  unpaid. 

if)  It  has  been  held  that  the  word 
"  competent "  in  this  section  means  to 
refer  to  the  successor's  interest  in  the 
property,  and  not  to  his  understanding: 
Atty.-Gen.  t>.  Hallett,  2  H.  &  N.  868. 
The  case  is  within  the  exception  en- 
grafted on  the  proviso  notwithstanding 
the  successor  becomes  competent  by  his 
own  act  after  the  time  of  his  becoming 
successor.  The  power  of  a  tenant  in 
tail  in  possession  to  enlarge  his  estate 
so  that  he  shall  become  competent  to 
dispose  by  will  of  a  continuing  interest 
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in  the  entailed  property  is  incident  to 
the  estate  which  such  tenant  takes  under 
the  instrument  creating  the  entail ;  and, 
if  he  exercises  the  power,  he  must  be 
treated,  for  the  purpose  of  succession 
duty,  as  if  he  had  succeeded  to  such 
enlarged  estate.  Thus  where  a  tenant 
in  tail  executed  a  disentailing  deed, 
and  died  before  any  installment  of  duty 
under  the  act  became  due,  and  his 
son  and  devisee  (who  but  for  the  deed 
would  have  been  the  next  tenant  in  tail) 
succeeded  to  the  property,  he  was  held 
liable  to  satisfy  the  duty  which  his 
father  ought  to  have  paid.  The  in^ 
tcrest  of  the  father  became  under  such 
circumstances,  according  to  the  proviso 
in  this  section,  a  "  continuing  interest,'* 
of  which  the  father  was  "  competent  to 
dispose  by  will,"  and  the  duty  was  a 
"  continuing  charge  on  such  interest": 
Lord  Lilford  «.  Atty.-Gen.,  8  H.  &  C. 
289.  2H.L.  C.  68. 
(k)  The  successor  is  not  entitled  under 
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Sect.   23.  "Where  timber^  trees,  or  wood,  not   being  coppice  or 
anderwood,  shall  be  comprised  in  any  succession,  the  suc- 

,     „  ,        ,  1  ,         .  1     1         •  ,  .     .  .       Rale  M  to  timber. 

cesser  shall  be  chargeable  with  duty  upon  his  interest  m 
the  net  moneys,  after  deducting  all  necessary  outgoings  for  the  year, 
which  shall  from  time  to  time  be  received  from  any  sales  of  such 
timber,  trees,  or  wood,  and  shall  account  for  and  pay  the  same  yearly;* 
provided  that  no  duty  shall  be  payable  on  the  net  moneys  received 
from  the  sale  of  timber,  trees,  or  wood  in  any  one  year,  unless  such 
net  moneys  shall  exceed  the  sum  of  ten  pounds  ;  provided,  that  if  the 
successor  shall  be  desirous  of  commuting  the  duty,  and  shall  deliver 
to  the  commissioners  an  estimate  of  the  net  moneys  obtainable  by 
him  from  the  sale  of  such  timber,  trees,  and  wood  as  may,  in  a 
prudent  course  of  management  of  the  property,  be  felled  by  such 
successor  during  his  life,  the  commissioners,  if  satisfied  with  such 
estimate,  shall  accept  the  same  and  assess  the  duty  accordingly.'' 

Sect.  24.  "  A  successor  shall  not  be  chargeable  with  duty  in  respect 
of  any  advowson  or  church  patronage  comprised  in  his  Rnieastoadvow- 
succession,  unless  the  same,  or  some  right  of  presenta-  "°°"* 
tion,  or  some  other  interest  in  or  out  of  such  ad^'vowson,  or  church 
patronage,  shall  be  disposed  of  by  or  in  concert  with  him  for  money 
or  money's  worth,  in  which  case  he  shall  be  chars^eable       ^ .  ,„  ^ 

•^  ^  16  A 17  Vict.  C.  61. 

with  duty  upon  the  amount  or  value  of  the  money  or 

money's  worth   for  which   the   same,  or  any  such  presentation  or 

interest,  shall  be  so  disposed  of  at  the  time  of  such  disposal." 

Sect  25.  "  Where  a  successor,  entitled  to  any  real  property,  subject 

to  any  lease  by  reason  whereof  he  shall  not  be  presently 

.  r  J    Rule  as  to  prop- 

entitled  to  the  full  enjoyment  thereof,  shall  not  have  crty   aabject   to 

beneflciftl  leases. 

paid  duty  in  respect  of  the  full  yearly  value  of  sucli 
property,  he  shall  be  chargeable  with  duty  upon  his  interest  in  any 
fine  or  grassum  or  other  consideration  which  may  be  received  during 
his  life  for  the  renewal  of  any  such  lease,  or  the  grant  of  any  rever- 
sionary lease  of  the  same  property." 

Sect.  26.  "  The  yearly  value  of  any  manor,  opened  mine,  or  other 
real  property  of  a  fluctuating  yearly  income,  shall  either  j^^^j^  ^  ^ 
be  calculated  upon  the  average  profits  or  income  derived  ®"» mines,  &c. 
therefrom,  after  deducting  all  necessary  outgoings,  during  such  a 
number  of  preceding  years  as  shall  be  agreed  upon  for  this  purpose 
between  the  commissioners  and  the  successor,  before  the  first  payment 

this  section  to  a  deduction  for  income  deduction  for  reasonable  expenses  of 
tax  or  the  agent's  charge  for  collecting  trustees  acting  under  authority  of  the 
rente:  Re  Elwes,  3  H.  &  N.  719  :  nor  to      will :  Re  Earl  Cowley,  L.  R.  1  Ex.  288. 
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of  duty  on  the  succession  shall  have  become  due ;  or  if  no  such 
period  shall  be  agreed  upon,  then  the  principal  value  of  such 
property  shall  be  ascertained,  and  the  annual  value  thereof  shall 
be  considered  to  be  equal  to  interest  calculated  at  the  rate  of  three 
pounds  per  centum  per  annum  on  the  amount  of  such  principal 
value." 

Sect.  27.  "  Where  any  body  corporate,  company,  or  society  shall 
Daty  payable  by  hecome  entitled,  as  successors,  to  any  real  property,  the 
SkGg*  i^'*!m1  <iw^y  in  respect  thereof  ishall  be  assessed  upon  the  prin- 
^^^-  oipal  value  of  such  property,  but  shall  be  payable  by 

such  installments,  at  such  times,  and  in  such  manner  as  the  same  would 
be  payable  if  assessed  in  respect  of  propei*ty  devolving  on  a  successor 
in  fee  simple ;  and  it  shall  be  lawful  for  such  body  corporate,  com- 
pany, or  society,  or  any  trustee  thereof,  to  raise  the 

16A17Vlctc.61.    ^      "^  -  '\  ,     "^  .  ,     . 

amount  of  any  duty  due  m  respect  to  their  succession 
*upon  the  security  thereof,  at  interest,  with  power  for  them  to  give 
effectual  discharges  for  the  money  so  raised  "  (x). 

Sect.  28.  '^  If  a  successor,  or  any  person  on  his  behalf,  upon  becom- 
ing entitled  to  any  copyhold  or  other  real  property, 
anef,  &c.,  paid  shall  be  subject  to  any  fines,  casualties  of  superiority, 

by  successor  .  . 

compositions,  reliefs,  or  charges  incident  to  the  tenure 
thereof,  and  due  in  respect  of  his  succession,  he  shall  be  entitled  to  have 
a  deduction  allowed  to  him  of  the  amount  of  such  fines,  casualties, 
compositions,  reliefs,  or  charges  from  the  assessable  value  of  his 
interest  in  such  copyhold  or  other  real  property." 

Sect.  29.  "  The  interest  of  any  successor  in  moneys  to  arise  from 
Heal  property  ^^®  ^*^®  ^^  ^®*^  property  under  any  trust  for  the  sale 
to'te^iMMKed^ai  thereof,  so  far  as  the  same  shall  not  be  chargeable  with 
personalty.  duty  under  the  Legacy  Duty  Acts,  shall  be  deemed  to 

be  personal  property  chargeable  with  duty  under  this  Act ;  provided 
that  where  such  moneys  shall  be  subject  to  any  trust  for  the  re-invest- 
ment thereof  in  the  purchase  of  other  real  property,  to  which  the 
successors  would  not  be  absolutely  entitled,  such  moneys  shall  be 
deemed  to  be  real  property,  and  for  the  purpose  of  this  Act  each  suc- 
cessor's interest  therein  shall  be  considered  to  be  of  the  value  of  an 
annuity,  payable  during  his  life,  or  for  any  less  period  during  which 
he  shall  be  entitled,  equal  in  amount  to  the  annual  produce  of  the 
actual  trust  property  at  the  time  of  his  becoming  entitled  in  posses- 
sion, whether  the  same  shall  then  be  the  real  property  subject  to  the 
trust  or  direction  for  sale,  or  any  property  purchased  in  substitution 
(x)  See  Sol.-Gten.  v.  Law  Reversionary  Interest  Society,  L.  R.  8  Ex.  288. 
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for  it,  or  any  intermediate  investment  of  the  produce  of  the  sale  of 
the  original  property." 

Sect.  30.  "  The  interest  of  any  successor  in  personal  propeHy,  sub- 
ject to  any  trust  for  the  investment  thereof  in  the  pur-  Pertonmipropertj 
chase  of  real  property  to  which  the  successor  would  be  JSj^o^rty^ow 
absolutely  entitled  shall,  so  far  as  the  same  shall  not  be  *®  *^  charged. 
•chargeable  with  duty  under  the  Legacy  Duty  Acts,  be  chargeable 
with  duty  under  this  Act  as  personal  property  ;  and  personal  property 

subject  to  any  trust  for  the  investment  thereof  in  the 

■'-  *        1  .        ,  .  1      t^  1-1    16 A 17 Vict. c. 61. 

purchase  of  real  property  to  which  the  successor  would 

not  be  absolutely  entitled  shall,  so  far  as  the  same  shall  not  be 
chargeable  with  duty  under  the  Legacy  Duty  Acts,  be  chargeable 
with  duty  under  this  Act  as  real  property :  and  for  the  purposes  of 
this  Act  each  successor's  interest  therein  shall  be  considered  to  be  of 
the  value  of  an  annuity,  payable  during  his  life,  or  for  any  less 
period  during  which  he  shall  be  entitled,  equal  in  amount  to  the 
annual  produce  of  the  actual  trust  property  at  the  time  of  his 
becoming  entitled  in  possession,  whether  the  same  shall  be  the 
real  property  directed  to  be  purchased,  or  any  intermediate  invest- 
ment of  the  personal  property  directed  to  be  invested  in  such  pur- 
chase" (y). 

Sect.  31.  "  Where  it  shall  be  required  to  calculate,  for  the  purposes 
either  of  this  Act  or  of  the  Legacy  Duty  Acts,  the  value 

e  '^  J?  •    ^         -.     1-  T-i         '^t.    J    ^       Annuities    nnder 

of  any  annuity,  or  of  any  interest  chargeable  with  duty  this  act  and  the 
as  an  annuity,  such  value  shall,  after  the  time  appointed  toSe^Tained  ac- 
for  the  commencement  of  this  Act,  be  calculated  accord-  tobies"^  annexed 
ing  to  the  tables  in  the  schedule  annexed  to  this  Act,  and 
not  according  to  the  tables  in  the  schedule  annexed  to  the  Act  of  the 
Thirty-sixth  year  of  the  Reign  of  King  George  the  Third,  chapter 
fifty-two,  and  such  annuity  or  interest  shall  be  chargeable  with  duty 
accordingly." 

Sect.  32.  "  The  following  provisions  relating  to  the  assessment  and 
payment  of  duty  on  personal  estate,  and  the  exemption 
thereof  from  duty  in  certain  cases,  namely,  the  eighth,  the  assesament  of 
tenth,  eleventh,  twelfth,  fouiteenth,  and  twenty-third  '**"°"    ^* 
sections  of  the  said  Act  of  the  Thirty-sixth  year  of  the  Reign  of  King 
George  the  Third,  chapter  fifty-two,  shall  be  ^applicable  to  the  per- 

(^)  In  Re  De  Lancey,  L.  R.  4  Ex.  845,  it  is  not  actually  so  applied,  with  duty 

5  Ex.  102,  it  was  held  that  money  left  under  the  Legacy  Duty  Acts,  and  not 

by  will  to  be  applied  in  the  purchase  under   this   section,  however  it    may 

of  real  estate  is  chargeable,  so  long  as  devolve. 
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sonal  property  comprised  in  any  saccession,  and  to  the  assessment 

and  payment  of  duty  thereon,  as  if  such  personal  property 
were  a  legacy  bequeathed  by  the  predecessor  to  the 
successor,  and  were  subject  to  the  said  provisions,  and  as  if  the  tables 
in  the  said  Act  refeiTed  to  were  the  tables  in  the  schedules  annexed 
to  this  Act"  (2). 

Sect.  33.  "Where  the  donee  of  a  general  power  of  appointment 
Allowance  to  do-  shall  become  chargeable  with  duty  in  respect  of  the 
power  of  appoSS  property  appointed  by  him  under  such  power,  he  shall 
™®°'-  be  allowed  to  deduct  from  the  duty  so  payable  any  duty 

he  may  have  already  paid  in  respect  of  any  limited  interest  taken  by 
him  in  such  property  "  (a). 

Sect.  84.  "  In  estimating  the  value  of  a  succession  no  allowance 
shall  be  made  in  respect  of  any  incumbrance  thereon 

What    aUowauco 

to  be  made  for  created  or  incurred  by  the  successor,  not  made  in  execu- 

incnmbrancea.        ^.  ^  •  .,  j.  •    ^  ^    ^    ^ 

tion  of  a  prior  special  power  of  appointment,  but  an 
allowance  shall  be  made  in  respect  of  all  other  incumbrances,  and  also 
in  respect  of  any  moneys  which  the  successor  may  previously  to  his 
possession  have  laid  out  in  the  substantial  repairs  or  permanent  im- 
provement of  real  property  comprised  in  his  succession  ;  provided 
that  upon  any  successor  becoming  entitled  to  real  property  subject  to 
any  prior  principal  charge,  an  allowance  shall  be  made  to  him  in 

respect  *only  of  the  yearly  sums  payable  by  M'ay  of 
interest  or  otherwise  on  such  charge  as  reducing  the 
annual  value  joro  tanto  of  such  real  property"  (ft). 

Sect.  35.  "In  estimating  the  value  of  a  succession  no  allowance 


(2)  Where  a  person  absolutely  entitled 
to  a  reversionary  interest  in  personalty 
settled  the  same  on  the  usual  trusts  of 
a  marriage  settlement,  and  on  the  rever- 
sion falling  in,  paid  the  whole  of  the 
succession  duty  which  had  become  pay- 
able thereon  out  of  his  own  moneys,  it 
was  held,  having  regard  to  this  section, 
that  he  was  entitled  to  be  repaid  out  of 
the  corpus  of  the  fund,  and  to  have  the 
trustees  raise  the  necessary  amount : 
Cuddon  t>.  Cuddon,  4  C.  D.  583.  *'  The 
32nd  section  says  this,  that  certain  pro- 
visions of  the  Legacy  Duty  Act,  speci- 
fied in  the  section,  shall  apply  '  to  the 
personal    property    comprised   in  any 
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succession  and  to  the  assessment  and 
payment  of  duty  thereon,  as  if  such 
personal  property  were  a  legacy  be- 
queathed by  the  predecessor  to  the  suc- 
cessor, and  were  subject  to  the  said  pro- 
visions.' That  is,  those  sections  apply 
when  they  have  any  application  "  :  ptr 
Jessel,  M.  R.,  Atty.-Gen.  «.  Noyes,  8 
Q.  B.  D.  125,  188. 

{a)  Owners  in  fee  simple  are  not 
equivalent  to  donees  of  a  general  power 
of  appointment  within  the  meaning  of 
this  section  :  Re  Cooper  and  Allen's 
Contract,  4  C.  D.  802. 

(6)  See  as  to  the  construction  of  this 
section.  Re  Peyton,  7  H.  &  N.  265. 
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shall  be  made  in  respect  of  any  contingent  incnmbrance  thereon  ;  but 
in  the  event  of  such  incumbrance  taking  effect  as  an  ^^  allowance  u> 
actual  burden  on  the  interest  of  the  successor,  he  shall  ^ec?*of  contin. 
be  entitled  to  a  return  of  a  proportionate  amount  of  the  ^^ces,  *an?eM 
duty  so  paid  by  him  in  respect  of  the  amount  or  value  th«y  take  effect. 
of  the  incumbrance  when  taking  effect  '^  (c). 

Sect.  36.  '^In  estimating  the  value  of  a  succession  no  allowance 
shall  be  made  in  respect  of  any  continp^ency  upon  the 
bappening  of  which  the  property  may  pass  to  some  cessions  to  be  cai- 

.  1         •      .1  .       i.     1  •         culated     without 

other  person  ;  but  in  the  event  of  the  same  so  passing  regard  to  contin- 
the  successor  shall  be  entitled  to  a  return  of  so  much  of  ^^^ 
the  duty  paid  by  him  as  will  reduce  the  same  to  the  amount  which 
would  have  been  payable  by  him  if  such  duty  had  been  assessed  in 
respect  of  the  actual  duration  or  extent  of  his  interest." 

Sect.  37.  ^^  Where  a  successor  shall  not  have  obtained  the  whole  of 
Ills  succession  at  the  time  of  the  duty  becoming  payable, 
he  shall  be  charsreable  only  with  duty  on  the  value  of  lowance  or  retam 
the  property  or  tnefit  from  time  to  Le  obtained  by  °"°"- 
him  ;  and  whenever  any  duty  shall  have  been  paid  on  account  of  any 
succession,  and  it  shall  afterward  be  proved  to  the  satisfaction  of 
the  commissioners  that  such  duty,  not  being  due  from  the  person 
paying  the  same,  was  paid  by  mistake,  or  was  paid  in  respect  of 
property  which  the  successor  shall  have  been  unable  to  recover,  or 
from  or  of  which  he  shall  have  been  evicted  or  deprived  by  any 
superior  title,  or  that  for  any  other  reason  it  ought  to  be  refunded, 
the  commissioners  shall  thereupon  refund  the  same  to  the  person 
entitled  thereto." 

*Sect.  38.  '^  Where  any  successor  upon  taking  d  succession  shall  be 
bound  to  relinquish  or  be  deprived  of  any  other  property,  le  &  17  Vict.  c.  si. 
the  commissioners  shall,  upon  the  computation  of  the  Allowance  to  be. 

i_i  1  .  i_.  .  I  V  11  made  to saccessor 

assessable  value  of  his  succession,  make  such  an  allow-  in  respect  of  re- 
ance  to  him  as  may  be  just  in  respect  of  the  value  of  JlSy!*  ^^^ 
such  property"  (rf). 

{f)  As  to  incumbrances  conferring  a  ing  his  father's  life,  and  the  father  dies 

new  succession,  see  aiUe^  sect.  15,  p.  and  the  son  succeeds  to  the  estate  on 

*1456.  which  the   annuity  is   charged,  there 

{d)  Under  this  section  it  was  held  that  must  be,  in  calculating  the  succession 

if  a  tenant  for  life  and  his  son  the  first  duty  under  this  section,  an  allowance 

tenant  in  tail  under  a  will  or  a  previous  made  to  the  son  in  respect  of  the  amount 

settlement  resettle  the  estate,  and* by  of  the  annuity.      Lord  Braybrooke  «. 

ftudi  resettlement  an  annuity,  charged  Atty.-Qen.,  9  H.  L.  C.  150.    Commis- 

upon  the  estate,  is  given  to  the  son  dur-  sloners  of  Inland  Revenue  v.  Harrison, 
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Sect.  39.  ''  Where,  in  the  opinion  of  the  commissioners,  any  succes- 
sion shall  be  of  such  a  nature,  or  so  disposed  or  circum- 

Power  for    com-  * 

missionen       to  stanced,  that  the  value  thereof  shall  not  be  fairly  ascer- 

compomid  duties.        .11 

tamable  under  any  of  the  preceding  directions,  or  where, 
from  the  complication  of  circumstances  affecting  the  value  of  a  suc- 
cession, or  affecting  the  assessment  or  recovery  of  the  duty  thereon, 
the  commissioners  shall  think  it  expedient  to  exercise  this  present 
authority,  it  shall  be  lawful  for  them  to  compound  the  duty  payable 
on  the  succession  upon  such  terms  as  they  shall  think  fit,  and  to  give 
discharges  to  the  successor,  upon  payment  of  .duty  according  to  such 
composition  ;  and  it  shall  be  lawful  for  them,  in  any  special  cases  in 
which  they  may  think  it  expedient  so  to  do,  to  enlarge  the  time  for 
payment  of  any  duty." 

Sect.  40.  ''  It  shall  be  lawful  for  the  commissioners  to  receive  any 
16  A 17  Vict  c.  61.  duty  tendered  to  them  in  advance,  and  to  allow  *dis- 
Power  of  com-  count  thereon  at  the  rate  of  four  pounds  per  centum  per 
miM^oners^to  r^  annuniy  or  at  such  other  rate  as  may  from  time  to  time 
advance.  ^ye   directed  by  the  commissioners   of  her    Majesty's 

Treasury  ;  and  no  person  by  reason  of  his  having  made  any  payment 
of  duty  in  advance,  shall  be  prejudiced  in  his  right  to  have  any  repay- 
ment of  duty  made  to  him  to  which  he  may  become  entitled  under 
any  of  the  provisions  of  this  Act." 

Sect.  41.  ^^  It  shall  be  lawful  for  the  commissioners,  in  their  discre- 
Power  for  com-  tion,  upon  application  made  by  any  person  who  shall  be 
^nunate"  fatara  entitled  to  a  succession  in  expectancy,  to  commute  the 
dutiea.  duty  presumptively  payable  in  respect  of  such  succession 

for  a  ceitain  sum  to  be  presently  paid,  and  for  assessing  the  amount 
which  shall  be  so  payable  they  shall  cause  a  present  value  to  be  set 
upon  such  presumptive  duty,  regard  being  had  to  the  contingencies 
affecting  the  liability  to  such  duty,  and  the  interest  of  money  involved 
in  such  calculation  being  reckoned  at  the  rate  for  the  time  being 
allowed  by  the  commissioners  in  respect  of  duties  paid  in  advance  ; 
and  upon  the  receipt  of  such  certain  sum  they  shall  give  discharges  to 
the  successor  accordingly  "  («). 

L.  R.  7  H.  L.  1.    See  Le  Marchant  v.  ance  under  this  section  88  shall  only  be 

Commissioners  of  Inland  Revenue,  L.  made  in  respect  of  property  which  the 

R.  10  Ex.  292 ;  1  Ex.  D.  185.     Contra,  successor  may  have  acquired  by  a  title 

Atty.-Gen.  v.  Sibthorp,  8  H.  &  N.  424.  not  conferring  a  succession  on  him,  and 

But  now  by  sect.  10  (1)  of  the  Customs  which  passes  from  the  successor  to  some 

and  Inland  Revenue  Act.  1880  (52  &  53  other  person. 

Vict.  c.  7),  it  is  provided  that  the  allow-  (e)  By  sect.  11  of  the  Customs  and 
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*Sect.  42.  *'  The  duty  imposed  by  this  Act  shall  be  a  first  charge 
on  the  interest  of  the  successor,  and  of  all  persons  claim-      .     „.  ^     _ 

,  16  A  17  Vict.  c.  51. 

ing  in  his  right,  in  all  the  real  property  in  respect  whei-eof 
such  duty  shall  be  assessed  ;  and  such  duty  shall  also  be  a  first  charge 
on  the  interest  of  the  successor  in  the  personal  property  in  respect 
whereof  the  same  shall  be  assessed,  while  the  same  shall  j^^^  to  be  •  first 
remain  in  the  ownership  or  control  of  the  successor,  or  ^^  **"  ^^^ 
of  any  trustee  for  him,  or  of  his  guardian  or  committee, 
or  tutor  or  curator,  or  of  the  husband  of  any  wife  who  shall  be  the 
successor  ;  and  the  said  duty  shall  be  a  debt  due  to  the  crown  from 
the  saccessor,  having,  in  the  case  of  real  property  comprised  in  any 
succession,  priority  over  all  charges  and  interests  created  by  him,  but 
sach  duty  shall  not  charge  or  affect  any  other  real  propei*ty  of  the 
successor  than  the  property  comprised  in  such  succession  :  provided 
that  where  any  settled  real  property  comprised  in  a  succession  shall 
be  subject  to  any  power  of  sale,  exchange,  or  partition,  exercisable 
with  the  consent  of  the  successor,  or  by  the  successor  with  the  consent 
of  another  person,  he  shall  not  be  disqualified  by  the  charge  of  duty 
on  his  succession  from  effectually  authorizing  by  his  consent  the 
exercise  of  such  power,  or  exercising  any  power  with  proper  consent, 
as  the  case  may  be,  and  in  such  case  the  duty  shall  be  charged  sub- 
stitntively  upon  the  successor's  interest  in  all  real  property  acquired 
in  substitution  for  the  real  property  before  comprised  in  the  succession, 
and  in  the  meantime  upon  his  interest  also  in  all  moneys  arising  from  the 
exercise  of  any  such  power,  and  in  all  investments  of  such  moneys  "  (/). 


Inland  Revenue  Act,  1880  (48  Vict.  c. 
14),  it  is  provided  that:  Where  any 
legacy  duty  or  succession  duty  shall  be 
presmnptively  payable  in  respect  of  any 
interest  in  expectancy  upon  the  deter- 
mination of  a  life  or  other  temporary 
interest  in  possession  in  a  legacy  or 
residue,  or  in  personal  property  com- 
prised in  a  succession,  and  the  duty  (if 
any)  payable  upon  the  life  or  other  tem- 
porary interest  should  have  been  fully 
paid  and  satisfied,  it  shall  be  lawful  for 
the  Commissioners  of  Inland  Revenue, 
in  their  discretion,  upon  the  application 
of  the  executor  or  trustee,  or  other  per- 
son who  would  be  accountable  for  the 
duty  in  respect  of  such  interest  in  ex- 
pectancy, if  it  were  then  in  possession, 


to  commute  the  duty  presumptively 
payable  for  a  certain  sum  to  be  pres- 
ently paid.  For  assessing  the  amount 
which  shall  be  so  payable  the  Commis- 
sioners shall  cause  a  present  value  to  be 
set  upon  the  presumptive  duty,  regard 
being  had  to  any  contingencies  affecting 
the  liability  to  such  duty,  and  the  in- 
terest of  money  involved  in  the  calcula- 
tion being  reckoned  at  the  rate  for  the 
time  being  allowed  by  the  Commis- 
sioners in  respect  of  duties  paid  in 
advance  under  the  Succession  Duty  Act, 
1853.  Upon  the  receipt  of  the  certain 
sum  the  Commissioners  shall  give  a  dis- 
charge for  the  duty  accordingly. 

(/)  The  operation  of  the  42nd  section 
of  the  Succession  Duty  Act  on  an  exer- 
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*Sect.  43.  '^  The  commissioners  shall,  at  the  request  of  any  succes- 
sor, or  any  person  claiming  in  his  right,  accept  or  cause 
to  be  made  so  many  separate  assessments  of  the  duty 
payable  in  respect  of  the  interest  of  the  successor  in  any  separate 
properties,  or  in  defined  portions  of  the  same  property,  as  shall  be 
Provision  for  the  reasonably  required  ;  and  in  such  cases  the  respective 
mJnto'of  pro]^-  properties  shall  be  chargeable  only  with  the  amount  of 
^^'  duty  separately  assessed  in  respect  thereof  :  and  it  shall 

be  lawful  also  for  the  commissioners,  by  their  certificates,  to  be  issued 
in  such  form  as  they  shall  think  fit,  from  time  to  time  to  declare  that 
any  duties  already  assessed,  whether  collectively  or  distributively,  in 
respect  of  any  succession,  shall  thenceforth  be  charged,  as  to  any 
unpaid  installments,  according  to  any  further  distribution  thereof,  upon 
separate  parts  only  of  the  property  in  respect  of  which  such  assess- 
ment shall  have  been  made,  in  which  case  the  charge  of  such  duties 
shall  be  henceforth  limited  according  to  such  further  distribution." 

Sect.  44.  "The  following  persons,  besides  the  successor,  shall  be 

personally  accountable  to  her  Majesty  for  the  duty  pay- 

coQotaue       for  able  in  respect  of  any  succession,  but  to  the  extent  only 

of  the  property  or  funds  actually  received  or  disposed  of 
by  them  respectively  after  the  time  appointed  for  the  commencement 
of  this  Act ;  that  is  to  say,  every  trustee,  guardian,  committee,  tutor 
or  curator,  or  husband  in  whom  respectively  any  property,  or  the 
management  of  any  property,  subject  to  such  duty,  shall  be  vested, 
and  every  peraon  in  whom  the  same  shall  be  vested  by  alienation  or 
other  derivative  title  at  the  time  of  the  succession  becoming  an  interest 
in  possession ;  and  all  such  trustees,  guardians,  committees,  tutors, 
curators,  husbands,  and  persons  shall  be  authorized  to  compound  or 
pay  in  advance  or  commute  any  duty,  and  retain  out  of  the  property 
subject  to  any  such  duty  the  amount  thereof,  or  to  raise  such  amount, 
and  the  expenses  incident  thereto,  at  interest  on  the  security  of  such 
property,  with  power  to  give  effectual  discharges  for  the  same,  and 


else  of  a  power  of  sale  is  to  shift  the  duty 
to  the  purchase-money  or  its  invest- 
ments :  Dugdale  v.  Meadows,  L.  R.6  Ch. 
501.  And  the  operation  of  the  section 
is  the  same  where  the  sale  is  under  the 
powers  conferred  by  the  22nd  section 
of  the  Settled  Estates  Act.  1877 :  Re 
Warner's  Settled  Estates,  17  C.  D.  711. 
Where  a  testator  had  entered  into  a 
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covenant  to  pay  a  sum  of  money  to  the 
trustees  of  the  marriage  settlement  free 
from  all  deductions,  the  trustees  of  the 
settlement  and  not  the  executors  are 
liable  for  succession  duty.  Re  Higgins, 
81  C.  D.  142. 

But  now  as  to  limitation  of  time  for 
recovering  succession  duty,  see  post,  p. 
*1515. 
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sach   secaritj  shall  have  priority  oyer  any  charge  or  incumbrance 
created  by  the  ^successor ;  and  in  the  event  of  the  non- 
payment  of  such  duty  as  aforesaid  ,very  pe^on  hereby  »'"-'•  '"• 
made  accountable  shall  be  a  debtor  to  her  Majesty  in  the  amount  of 
the  unpaid  duty  for  which  he  shall  be  so  accountable  "  (^). 

Sect.  45.  ''  The  persons  hereby  made  accountable  for  the  payment 
of  duty  in  respect  of  any  succession,  or  some  of  them,  Notice  of  sacces- 
shall,  in  the  case  of  personal  property,  at  the  time  of  Jj***the  comm?" 
tbe  first  payment,  delivery,  retainer,  satisfaction,  or  Ji^^ra*  of"**  the 
other  discharge  of  the  same  or  any  part  thereof  to  or  prop^'ty™^®- 
for  the  successor  or  any  person  in  his  right,  and  in  the  case  of  real 
property  when  any  duty  in  respect  thereof  shall  first  become  payable, 
^ive  notice  to  the  commissioners  or  to  their  officers  of  their  liability 
to  such  duty,  and  shall  at  the  same  time  deliver  to  the  commissioners 
or  to  their  officers  a  full  and  true  account  of  the  property  for  the  duty 
whereon  they  shall  respectively  be  accountable,  and  of  the  value 
thereof,  and  of  the  deductions  claimed  by  them,  together  with  the 
names  of  the  successor  and  predecessor,  and  their  relation  to  each 
other,  and  all  such  other  particulars  as  shall  be  necessary  or  proper  for 
enabling  the  commissioners  fully  and  correctly  to  ascertain  the  duties 
due  ;  and  the  commissioners,  if  satisfied  with  such  account  and  esti- 
mate as  originally  delivered,  or  with  any  amendments  that  may  be 
made  therein  upon  their  requisition,  may  assess  the  succession  duty 
on  the  footing  of  such  account  and  estimate  ;  but  it  shall  be  lawful 
for  the  commissioners,  if  dissatisfied  with  such  account  and  estimate, 
to  cause  an  account  and  estimate  to  be  taken  by  any  person  or  persons 
to  be  appointed  by  themselves  for  that  purpose,  and  to  assess  the  duty 
on  the  footing  of  such  last-mentioned  account  and  estimate,  subject 
to  appeal,  as  hereinafter  provided  ;  and  if  the  duty  so  assessed  sliall 
exceed  the  duty  assessable  according  to  the  return  made  to  the  com- 
missioners, and  with  which  they  shall  have  been  dissatisfied,  *and  if 
there  shall  be  no  appeal  against  such  assessment,  then  it  _. 

U11V     •     *l       A'      \'       %  *i  •     •  \      '         w A 17 Vict. c. 61. 

shall  be  in  the  discretion  of  the  commissioners,  having 
regard  to  the  merits  of  each  case,  to  charge  the  whole  or  any  part  of 
the  expenses  incident  to  the  taking  of  such  last-mentioned  account 
and  estimate  on  the  interest  of  the  successor,  in  respect  whereof  the 
duty  shall  be  due,  in  increase  of  such  duty,  and  to  recover  the  same 

ig)  The  executor  paying  a  debt  is  not  liability  of  an  executor  paying  a  legacy 

accountable   as  a   trustee  within   the  under  sect.  6  of  86  €ko.  III.  c.  62,  see 

meaning  of  this  section,  Re  Higglns,  ante,  p.  *1411. 
31  C.  B.  142;  29  C.  D.  607.    As  to  the 
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forthwith  accordingly  ;  and  if  there  shall  be  an  appeal  against  such 
last-mentioned  assessment,  then  the  payment  of  such  expenses  shall  be 
in  the  discretion  of  the  court  of  appeal  hereinafter  appointed '^  (A). 

Sect.  46.  "  If  any  person  required  to  give  any  such  notice  or  deliver 
such  account  as  aforesaid  shall  willfully  neglect  to  do  so 
girlng  notices'^of  at  the  prescribed  period,  he  shall  be  liable  to  pay  to  her 
not  paying  dutv  Majesty  a  sum  equal  to  ten  pounds  per  Centura  upon  the 
'  amount  of  duty  payable  by  him,  or  in  the  case  of  a  suc- 
cession chargeable  with  a  higher  rate  of  duty  than  one  pound  per 
centum  upon  the  value  thereof,  upon  such  less  sum  as  such  duty,  if 
assessable  at  the  rate  of  one  pound  per  centum  upon  the  value  of  the 
succession,  would  amount  to,  and  a  like  penalty  for  every  month  after 
the  first  month  during  which  such  neglect  shall  continue  ;  and  if  any 
person  liable  under  this  Act  to  pay  any  duty  shall,  after  such  duty 
shall  have  been  finally  ascei*tained,  willfully  neglect  to  do  so  within 
twenty-one  days,  he  shall  also  be  liable  to  pay  to  her  Majesty  a  sum 
equal  to  ten  pounds  per  centum,  upon  the  amount  of  duty  so  unpaid^ 
or  upon  such  less  sum  as  such  duty,  if  assessable  at  the  rate  of  one 
pound  per  centum,  on  the  value  of  the  succession,  would  amount  to, 
and  a  like  penalty  for  every  month  after  the  first  month  during  which 
such  neglect  shall  continue." 

Sect.  49.  "  Every  person  who  under  the  provisions  of  this  Act  may 
16*  17 Vict.  c.  51.  deliver  any  account  or  estimate  of  the  property  *com- 
Acoountiog  party  prised  in  any  succession  shall,  if  required  by  the  com- 
couiu'^'^by  *pro3  missioners,  produce  before  them  such  books  and  docu- 
Sd**°d<Kum«ttt8!  nients  in  the  custody  or  control  of  such  person,  so  far 
SSf  n»™ wuhout  *s  *^®  same  relate  to  such  account  or  estimate,  as  may 
uke  ^'copfi  *of  ^®  capable  of  affording  any  necessary  information  for 
public  book?.  ^^  purpose  of  ascertaining  such  property  and  the  duty 
payable  thereon  :  and  the  commissioners  may,  without  payment  of  any 
fee,  inspect  and  take  copies  of  any  public  book  ;  but  all  such  in- 
formation shall  be  deemed  to  be  confidential,  and  the  commissioners 
shall  not  disclose  the  same,  or  the  contents  of  any  document  or  book, 
to  any  person,  otherwise  than  for  the  purposes  of  this  Act." 

Sect.  50.  "  It  shall  be  lawful  for  any  accountable  party,  dissatisfied 
with  the  assessment  of  the  commissioners,  upon  giving, 
oonntabie  party  to  within  twenty-one  days  after  the  date  of  such  assess- 
ment, notice  in   writing  to  the   commissioners  of  his 

(A)  By  52  &  58  Vict.  c.  7,  s.  10  (8),  it  estimate  delivered  under  this  section 
is  provided  that  if  the  commissioners  they  may,  subject  to  appeal,  assess  the 
are  dissatisfied  with  an  account  and      duty  or  proceed  as  this  section  directs. 
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intention  to  appeal  against  such  assessment,  and  a  statement  of  the 
grounds  of  such  appeal,  such  statement  to  be  furnished  Ti^ithin  the 
farther  period  of  thirty  days,  to  appeal  by  petition  accordingly  to  her 
Majesty's  Court  of  Exchequer  in  England  (M),  Scotland,  or  Ireland, 
according  to  the  place  in  which  the  appellant  shall  be  resident;  and  every 
such  Court,  or  any  judge  thereof  sitting  in  chambers,  shall  have  juris- 
diction to  hear  and  determine  the  matter  of  such  appeal  and  the  costs 
thereof,  with  power  to  direct,  for  the  purposes  of  such  appeal,  any 
inquiry,  valuation,  or  report  to  be  made  by  any  officer  of  the  Court,  or 
other  person,  as  such  Court  or  judge  may  think  fit :  Provided,  that 
where  the  sum  in  dispute  in  respect  to  duty  on  such  assessment  does 
not  exceed  fifty  pounds,  the  accountable  party  may,  having  given 
notice  of  appeal  and  delivered  a  statement  of  the  grounds  thereof  as 
hereinbefore  directed,  appeal  to  the  judge  of  the  County  Court  in 
England,  the  Sheriff  Court  in  Scotland,  or  the  Assistant  Barrister's 
Court  in  Ireland,  for  the  district,  *oounty,  or  division  in    ^  ^  _,„  ^     ^^ 

».^      ,  ,/  t     1,  ,  '\  I  1        16 &  17 Vict. c. 51. 

which  the  appellant  shall  be  resident,  or  the  property  be 
situate ;    and  every  such  judge  shall  have  jurisdiction  to  hear  and 
determine  the  matter  of  such  last-mentioned  appeal,  with  the  like 
power  and  authority  as  are  by  this  section  given  to  a  judge  of  her 
Majesty's  Court  of  Exchequer  "  {%). 

Sect.  51.  "Whenever  any  payment  of  duty  shall  be  made  under 
this  Act,  the  same  shall  be  entered  in  a  book  to  be  kept  d^^.  ^q  |^  en- 
by  the  commissioners  for  this  purpose,  and  the  receiver-  milwionera^'in^a 
general  of  inland  revenue  or  other  proper  officer  ap-  SSSnped  ""receipt 
pointed  by  the  commissioners,  shall  give  a  receipt  for  to  be  given. 
the  same  in  such  form  as  they  shall  think  fit,  and  stamped  with  the 
proper  stamp  for  denoting  the  rate  of  duty,  and  the  commissioners 
shall  from  time  to  time  deliver  to  any  person  interested  in  any  prop. 
erty  affected  by  such  duty,  on  applying  for  the  same  for  any  reason- 
able purpose  approved  by  the  commissioners,  a  certificate  in  such  form 
as  they  may  think  fit,  of  such  payment "  {k). 

Sect.  52.  "  Every  receipt  and  certificate  purporting  to  be  in  dis- 

(M)  Now    to    the    Queen's    Bench  c.  104,  s.  50.    Now  by  the  Judicature 

INTision  of  the  High  Court  of  Justice,  Act,  1878»  s.  18,  sub-s.  4,  the  jurisdic- 

by  virtue  of  Judicature  Act,  1878,  s.  15,  tion  of  the  Court  of  Exchequer  Cham- 

and  the  Order  in  Council  of  December  ber  has  been  transferred  to  the  Court  of 

16,  1880.  Appeal. 

(0  An  appeal  is  given  from  the  de-  (k)  See  Earl  Howe  v.  Earl  of  Lich- 

cidon  of   the  court  or  judge  to  the  field,  L.  R.  1  Eq.  641.    L.  R.  2  Ch. 

Exchequer  Chamber,  and  then  to  the  155. 
House  of  Lords,  bv  stat.  28  &  29  Vict. 
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charge  of  the  whole  duty  payable  for  the  time  being  in  respect  of  any 
Protection  to  ftofia  s^^cc^ssion  or  any  part  thereof  shall  exonerate  a  h<ma 
/tf^purchasen.  ji^  purchaser  for  valuable  consideration,  and  without 
notice,  from  such  duty,  notwithstanding  any  suppression  or  misstate- 
ment in  the  amount  upon  the  footing  whereof  the  same  may  have 
been  assessed,  or  any  insufficiency  of  such  assessment ;  and  no  bona 
fide  purchaser  of  property  for  valuable  consideration  under  a  title  not 
appeanng  to  confer  a  succession  shall  be  subject  to  any  duty  with 
which  such  property  may  be  chargeable  under  the  provisions  of  this 
Act,  by  reason  of  any  extrinsic  circumstances  of  which  he  shall  not 
have  had  notice  at  the  time  of  such  purchase.^' 

*Sect.  63.  "  Whenever  any  suit  shall  be  pending  in  any  Court  for  the 
i6&i7Vict.c  61.  J^^niinJstration  of  any  property  chargeable  with  duty 

under  this  Act,  or  the  Legacy  Duty  Acts,  such  Court 

Courts    in    Bolts  ^     J  J  "> 

for  the  adminis-  shall  provide,  out  of  any  property  which  may  be  in  the 

traUon  of    prop-  *^.  '  ,      /  f     5^  ^         i 

ertytoproTidefor  possession  OF  control  of  the  Court,  for  the  payment  of 

payment  of  daty.    j    .      .     .,  .     .  „ 

duty  to  the  commissioners." 
Sect.  54.  "  This  Act  shall  be  taken  to  have  come  into   operation 
Commencement     ^"^  ^he  19th  day  of  May,  1863,  and  shall  take  effect 
of  Act.  accordingly." 

Short tiue  Sect.  56.  "This  Act  may  be  cited  for  all  purposes  as 

*The  Succession  Duty  Act,  1853.'" 
By  Stat.  28  &  29  Vict.  c.  104,  sections  47  &  48  of  the  16  &  17  Vict, 
c.  61  (Succession  Duty  Act),  sections  12,  13,  14,  and  15 
c.  104,  8.  66,  for  of  22  &  2^  Vict.  c.  21,  and  the  1st  section  of  the  stat. 

summary  proceed-  .  __.  »    -•  i   i  .      . 

ings  for  account   24  &  26  Vict.  c.  92,  are  repealed,  and  by  sect.  56  it  is 

and  payment  of  ^  *  *  v 

saccession     and  enacted,  ''If  any  person  accountable  and  chargeable 

with  duty  under  the  Succession  Duty  Act  or  the  Leg- 
acy Duty  Acts  required  by  the  commissioners  of  inland  revenue  to 
deliver  an  account  under  those  Acts  or  any  of  them  makes  default  in 
doing  so,  the  commissioners  may  sue  out  of  the  Court  of  Exchequer  a 
writ  of  summons  commanding  him  to  deliver  an  account,  and  to  pay  the 
duty  and  the  costs  of  the  proceedings,  or  to  show  cause  to  the  contrary, 
and  on  cause  being  shown,  such  order  shall  be  made  as  seems  just." 
And  by  section  56,  ''  where,  in  pursuance  of  the  Succession  Duty 
Act  or  the  Leoracy  Duty  Acts,  the  commissioners  of 
mary  proceedings  inland  revenue  make  an  assessment  of  duty,  and  the 
succession  or  leg-  duty  is  not  paid,  and  there  is  no  notice  of  appeal  against 
acy  n  ass  .  ^^  assessment  under  sect.  60  of  the  Succession  Duty 
Act  (M),  or  of  disputing  the  liability  to  assessment,  the  commis* 

{]ck)  Ante,  p.  *1474. 
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sioners  may  sue  out  of  the  Court  of  Exchequer  a  writ  of  summoDS 
commanding  the  person  liable  for  the  duty,  or  the  owner  of  any  prop- 
erty expressly  charged  there  with,  to  pay  the  duty  payable  by  him 
and  the  cost  of  the  proceedings,  or  to  show  cause  to  the  contrary, 
and  on  cause  being  shown,  such  order  shall  be  made  as  seems  just." 

*By  sect.  58,  in  such  proceedings  the  court  may  refer  the  matter 
to  the  proper  officer  for  his  report,  and  may  therefore  ja  jLj^vict  -si 
order  a  special  case,  and  may  give  judgment  thereon  ^^  .  ^ 
subject  to  proceedings  in  error. 

By  sects.  59  and  60,  in  such  proceedings  by  writ  of  summons  an 
appeal  is  given  to  the  Exchequer  Chamber  (/),  and  8ecto.59,<so. 
thenee  to  the  House  of  Lords. 

By  Stat.  52  &  53  Vict.  c.  7,  section  6,  it  is  enacted  68  A  68  Vict,  c  7, 
that —  ••  •• 

(1.)  *' Where  the  value  of  any  succession  upon  the  death  of 
any  person  dying  on  or  after  June  1,1889,  j^te  doty  en 
chargeable  with  duty  under  the  Succes-  ■"c<»"i<>'»«- 
sion  Duty  Act,  1853  (m),  and  the  Customs  and  Inland 
Revenue  Act,  1888  (n),  exceeds  10,000/.,  and  where  tlie 
value  of  any  succession  to  real  propei*ty  under  the  will  or 
intestacy  of  any  person  so  dying  chargeable  with  duty 
under  the  said  Act  does  not  exceed  10,000/.,  but  such 
value  together  with  the  value  of  any  other  benefit  taken 
by  the  successor  under  such  will  or  intestacy  exceeds 
10,000/.,  a  separate  statement  of  the  value  of  the  suc- 
cession shall  be  delivered  to  the  Commissioners  of  Inland 
Revenue  together  with  the  account  to  be  delivered  under 
section  45  (o)  of  the  said  Act." 
(2.)  '^  There  shall  be  charged  and  paid  on  every  state- 
ment to  be  delivered  in  conformity  with  this  section,  in 
respect  of  the  value  of  the  succession,  a  duty  of  1/.  for 
every  full  sum  of  100/.  and  for  any  fraction  of  100/. 
over  any  multiple  of  100/.  of  such  value." 
(8.)  Exempts  leaseholds  included  in  an  account  delivered 
according  to  section  38  of  'the  Customs  and  Inland 
Revenue  Act,  1881. 


</)  Now  by  the  Judicature  Act,  1878,         (m)  16  &  17  Vict.  c.  51.    Sec  Atty.- 

s.  18,  sab-s.  4,  the  jurisdiction  of  the  Gen. «.  Aberdare,  [1892]  2  Q.  B.  684. 
Court  of  Exchequer  Chamber  has  been         (n)  51  Vict.  c.  8. 
transferred  to  the  Court  of  Appeal.  (<?)  See  aide,  p.  *1472. 
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0*68  yictc.7,  *(^')  Makes  this  duty  additional  (^). 
■•••  (5.)  "The  value  upon  which  the  duty  imposed  by  this 

section  in  respect  of  a  succession  to  real  property  is  to 
be  charged  and  assessed  shall  be  ascertained  in  accord- 
ance with    the  Succession    Duty  Act,  1859,  subject  to 
the  following  provisions : 
*'  (a.)  In  the  case  of  a  successor  who  is  entitled  to  the  real 
property  comprised  in  his  succession  for  an  estate  in  fee  simple  or 
in  fee  according  to  the  custom  of  any  manor  or  for  lives  renew- 
able under  any  custom  or  under  any  lease  for  lives,  or  for  any 
estate  in  tail  or  under  an  entail  under  which  he  can  acquire  the 
property  in  fee  simple  without  consent  of  any  pei'son  or  is  en- 
titled to  any  such  property  for  life  and  competent  to  dispose  as 
he  shall  think  fit  of  a  continuing  interest  therein,  the  value  shall 
be  the  principal  value  of  such  property  based  upon  the  annual 
value  estimated  after  making  such  allowances  (if  any)  as  ought  to 
be  made  under  the  said  Act.     The  duty  payable  in  respect  of  such 
principal  value  shall  not  in  any  case  exceed  the  amount  which 
would  be   chargeable  upon  an  annuity  equal    to  such   annual 
value    according  to    the    highest    value  in  Table   III.   in   the 
Schedule  of  the  Succession  Duty  Act,  1863  ; 

"  (d.)  In  the  case  of  an  increase  of  benefit  accruing  to  a  suc- 
cessor and  chargeable  to  succession  duty  by  reference  to  sections 
6,  20,  or  25,  of  the  Succession  Duty  Act,  1853  (5^),  where  the 
value  of  the  succession  apart  from  the  increase  of  benefit  shall 
exceed  10,000/.,  such  increase  of  benefit  shall  be  chargeable 
with  duty  under  this  section  whatever  may  be  the  value  thereof  ; 
and  where  the  value  of  the  succession,  apait  from  the  increase 
of  benefit,  shall  not  exceed  10,000/.,  the  value  of  such  increase 
of  benefit,  as  well  as  of  every  preceding  increase  of  benefit,  shall 
be  added  to  the  value  of  the  succession  for  the  purpose  of  the 
said  duty." 

*(6.)  The  duty  imposed  by  this  section  shall  in  the  case 
68  A  68  Vict  c  7  ^  '^*^  property  be  a  first  charge  thereon  or  on  the  in- 
••*•  '  terest  of  the  successor  therein,  according  as  the  duty  is 

or  is  not  chargeable   on   the  principal  value  of  such 
property,  and  shall  be  paid  in  like  manner  as  if  the  duty 

(p)  The  effect  of  this  suh-sectioii  is  to  Duty  Act,  1858  {finU,  p.  *\WS) ;  Atty.- 

incorporate    into    sub-section   (1)   the  Gen.  t.  Aherdare,  [1892]  2  Q.  B.  684. 

definition   of   the   term  "succession"  (^)  ^T^fe,  pp.  *1460, *1480,  *1463. 
contained  in  sect.  1  of  the  Succession 
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were  a  part  of  the  saccession  daty  payable  under  sec- 
tion 22  of  the  Customs  and  Inland  Revenue  Act,  1888, 
and  together  with  the  payments  iu  respect  of  that  duty. 

By.  section  7,  the  additional  duty  is  not  to  be  payable  in  respect 
of  the  value  of  the  estate  and  effects  of  any  person  DnraUon  of 
dying  on  or  after  June  1,  1896.  S5^  ""^  •"^^ 

By  section  8,  double  duty  or  interest  is  payable  in  case  Double  doty  or 
of  defsult.  S^of  ISKS't* 

By  section  9,  the  duties  are  to  be  stamp  duties,  and  Duties    to     be 
tbe   required   statements  are  to  be   in  the  prescribed  ■•""P^atiee. 
form  (r). 

Having  thus  collected  the  principal  statutory  provisions  now  in 
force  with  respect  to  duties  on  legacies  and  successions,  it  remains  to 
point  out,  more  fully,  the  construction  which  has  been  put  on  these 
acts  by  the  courts  of  law  and  equity  :  and  for  this  purpose,  it  is  pro- 
posed to  consider,  1st,  the  amount  of  duties  payable  ;  2ndly,  on 
what  subjects  the  duties  are  payable  ;  3rdly,  by  whom  the  duties  are 
payable. 


(r)  ''Estate  duty"  is  a  new  duty. 
It  is  an  additional  duty  upon  large 
estates  which  pass  in  consequence  of  a 
death,  not  an  additional  property  tax  on 
large  benefits  which  are  received  by  in- 
dividuals in  consequence  of  a  death. 
The  intention  of  section  6  is  to  give  the 
new  duty  whenever  the  whole  estate  of 
a  testator  exceeds  10,000^.  without  ref- 
erence to  the  amount  taken  by  any 
particular  beneficiary.  So  also  under 
section  6,  the  whole  fund  and  not  the 
interest  in  it  of  any  individual  successor 
is  the  ''succession/'  the  value  of  which 


is  referred  to  in  the  words,  "  where  the 
value  of  '  any  succession '  exceeds 
10,0002." ;  but  * '  succession  "  means  any 
one  succession,  t.  «.,  estate  duty  is  pay- 
able where  the  value  of  the  one  fund 
which  passes  upon  the  death  of  a  pre- 
decessor,  as  the  result  of  one  disposition 
or  devolution  exceeds  10,0002.  It  does 
not  mean  that  duty  is  payable  wherever 
all  the  property  whatsoever,  which 
passes  upon  the  death  of  the  predeces- 
sor, is  more  than  10,0002.  See  Att.- 
Gen.  «.  Aberdare,  [1892]  2  Q.  B.  084, 
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♦CHAPTER  THE  FIRST. 

AS  TO  THE   AMOUNT  OF  DUTIES  PAYABLE   ON  LEGACIES  AND 

SUCCESSIONS.     . 

It  was  formerly  often  material  to  ascertain  under  what  circum. 

whrnt  hAi)  bA  ''^"^®®  *  legacy  might  be  said  to  be  "  paid,  delivered, 
considered  m  1^-  retained,  satisfied  or  discharged,"  within  the  meaning 

of  the  statute. 

But  because  of  the  length  of  time  which  has  elapsed  since  the  pass- 
ing of  55  Geo,  III.  c.  184,  a  mere  reference  to  the  cases  which  have 
been  decided  on  the  meaning  of  the  above  words  is  considered  suffi- 
cient (a).  And  further,  it  would  seem  that  cases  which  formerly 
escaped  duty  on  the  construction  put  on  the  above  words  would  now 
be  hit  by  the  Succession  Duty  Act,  and  therefore  quacunqtce  via  duty 
would  be  paid. 

Formerly,  a  question,  with  respect  to  the  amount  of  the  duties  pay- 
Amonnt  of  dntj  ^^^^y  arosc  in  the  instance  of  legacies  given  to  a  husband 
5*^Icy*to*^n8-  ^^^  '^^^^  ^^^  1^^®>  ^"  *  c^se  where  the  one  is  of  kin  to 
where  the  one'fi  *^®  testator,  SO  as  to  be  within  the  lower  scale  of  duties, 
tator!*^an?*\?e  ^^^  *^®  Other  a  Stranger  in  blood,  so  as  to  be  within  the 

oihei  m  etnnger.    highest  {b). 

But  by  the  11th  section  of  the  Succession  Duty  Act  it  is  provided  in 
the  case  of  legacies  given  to  any  married  person  by  testators  dying 
after  May  19,  1853,  as  well  as  in  case  of  successions  under  that  act, 
that  duty  shall  be  paid  at  the  lower  rate  if  the  husband  or  wife  of 
such  person  would  *have  been  chargeable  on  a  lower  scale  had  the 
legacy  been  given  to  him  or  her  (o). 

It  may  be  remarked,  that  the  acts  do  not  specify  any  time  at  which 
the  executor  or  administrator  must  render  his  final  or 

In     what    cues  .  _  .  «•  i.         i        »     • 

duty  is  payable  residuarv  account  at  the  stamp  omce ;  for  the  obvious 

on  the  interest  as  ",  ,  i-         .  .  j.  ^i 

well  as  the  prin-  reason,  that  the  peculiar  circumstances  of  the  property 

of  the  deceased  would,  in  many  cases,  preclude  the  pos- 
sibility of  complying  with  any  such  restriction  :  But  the  duty  must  be 

(a)  Atty.-Gen.  v.  Manners,   1  Price  Atty..GeD.   v.  Loscombe,  5  H.  &  N. 

411 ;  Atty.-Gen.  v.  Wood.  2  Y.  &  J.  564. 

290 ;  Hill  «.  Atkinson,  2  Meriv.  45 ;  (b)  Atty.-Gen.  v,  Bacchus,  9   Price 

Coombe  r.  Trist,  1  My.  &  Cr.  69 ;  Atty.-  80;  Atty.-Gen.  v.  Burnie,  8  Y.  &  J.  581. 

Gen.  «.   Hancock,  2  M.  &  W.  568 ;  (c)  See  anU,  p.  *1454. 
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paid  on  the  accruing  profits  and  income  of  the  effects  of  the  deceased, 
from  the  time  of  his  death  to  that  of  delivering  the  account  and  offer- 
ing to  pay  the  duty  at  the  stamp  office  {d ).  In  The  Attorney-General 
«?.  Cavendish  (e),  Lord  F.  Cavendish  died  in  October,  1803,  and  on 
the  20th  of  July,  1808,  the  defendant,  as  executor  and  residuary  leg- 
atee, delivered  in  his  residuary  account  of  the  testator's  personal 
estate  intended  to  be  retained  by  him,  and  offered  to  pay  the  duty  on 
the  residuaiy  estate,  exclusive  of  the  interest  which  had  accrued  since 
the  testator's  decease,  324^.  less  than  it  would  have  been  had  the 
duty  been  computed  on  the  interest  accrued  :  And  it  was  decided  that 
the  duty  was  payable  on  the  interest  accrued  from  the  death  up  to  the 
time  of  the  delivering  of  the  account. 

So  in  Thomas  v.  Montgomery  (/*),  it  was  holden,  that  when  a 
legacy  is  not  paid  at  the  time  appointed  by  the  testator,  legacy  duty 
is  payable,  not  merely  on  the  capital  sum  bequeathed,  but  on  the 
dggi'egdte  amount  of  capital  and  interest,  which  is  ultimately  received 
by  the  legatee  (g\ 

But  it  was  holden  by  the  Court  of  Exchequer,  in  The  Attorney- 
General  V.  Holbrook  (A),  that  where  by  a  will  a  specific  debt  is  for- 
given, which  is  known  and  ascertained  at  the  time  of  the  testator's 
death,  legacy  duty  is  not  payable  upon  the  interest  accruing  in  respect 
of  such  debt,  between  the  time  of  such  death  and  the  period  when  the 
executors  close  their  accounts. 

id)  1  Rop.  Leg.  787,  8rd  edit.  18  Q.  B:  900,  as  to  profits  accruing  on 

(«)  Wightw.  82.  leaseholds. 

(/)  3.  Russ.  Chanc.  Cas.  582.  (A)  3  Younge  &  Jerv.  114. 

{g)  See  also  Aecord,  Bate  «.  Payne, 
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♦CHAPTER  THE  SECOND. 


LeaseholdB. 


UPON  WHAT  SUBJECTS  THE  DUTIES   ABE   PAYABLE. 

It  has  appeared  that  legacies  of  every  description,  given  by  will  or 
What  are  to  be  <>*'her  testamentary  instrument  (a),  payable  out  of  per- 
d«*payaWe^oiit  sonal  estate,  including  donations  mortis  causa  (ft),  and 
of  personalty.  whether  given  by  way  of  annuity  or  otherwise  (c),  and 
also  legacies  given  subject  to  contingencies  {d)y  are  liable  to  the 
duties  imposed  by  the  statute  55  Geo.  III.  c.  184. 

As  to  leaseholds,  the  Succession  Duty  Act  (s.  19)  provides  that 
after  May  19,  1863,  they  shall  not  be  chargeable  with 
legacy  duty,  but  shall  be  included  in  the  term  "real 
propeity,"  and,  as  such,  be  liable  to  succession  duty  (e). 

There  has  already  been  occasion  to  consider  generally  what  instru- 
ments are  to  be  regarded  as  testamentary  (/*).  But  it  may  be  proper 
to  inquire  more  particularly  into  the  question  with  reference  to  the 
legacy  duty. 

In  The  Attorney -General  v,  Jones  ( ^),  a  man  conveyed  by  deed, 

for  a  nominal  consideration,  his  leasehold  and  personal 

mentarj    ixuttra.  property  to  trustees,  for  the  use  of  himself  for  life,  and 

several  persons  therein  named  at  his  death,  with  a  power 
reserved  of  revocation  or  alteration  of  the  trusts :  He  never  parted 
with  the  deed,  or  with  any  part  of  the  propeity  during  his  life  ;  and 
he  confirmed,  in  most  respects,  such  disposition  of  it  by  will  at  his 
death  :  And  it  was  holden  by  the  Court  of  Exchequer  (Wood,  B., 
dissentiente),  that  the  two  instruments  ^should  be  considered  as  to  be 
taken  and  construed  together  as  testamentary  instruments,  and  that 
the  property  passing  under  them  should  pass  as  legacies,  and  be  sub- 
ject to  duty. 

This  decision  was  questioned  in  subsequent  cases,  but  the  question 
of  its  propriety  has  ceased  to  be  of  any  practical  importance  since 


(a)  Ante,  p.  ♦1405. 

(6)  Ante,  pp.  ♦1413,  ♦1448. 

(c)  Ante,  pp.  ♦1408,  ♦1413,  ♦1443 

{d)  AnU,  p.  ^1420. 

(e)  Ante,  p.  ♦1459. 

[*1480]  [*1481] 


(/)  See  ante,  pp.  •93-^97.  See  also 
Gaskell  v.  Gaskell,  2  Y.  &  J.  602  ;  and 
the  remarks  by  Wood,  V.-C,  on  that 
case,  4  E.  &  J.  214,  215. 

(g)  3  Price  368. 
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cases  of  this  kind,  which  occur  after  May  19, 1853,  will  fall  within  the 
operation  of  the  8th  section  of  the  Saccession  Duty  Act  (A). 

In  Woodbridge  v.  Spooner  (i),  where  the  deceased,  in  her  lifetime, 
gave  to  the  plaintiff  a  promissory  note  to  pay  him  or  order  "  on 
demand  the  sum  of  100/.  for  value  received  and  his  kindness  to  me," 
with  a  verbal  engagement  on  the  part  of  the  plaintiff,  that  the  note 
should  not  be  demanded  until  after  her  death,  it  was  holden  by  the 
Court  of  King's  Bench,  that  parol  evidence  could  not  be  received  to 
show  that  it  was  not  given  for  a  valuable  consideration :  and  that 
such  a  note  did  not  operate  by  way  of  testanoentary  disposition  :  nor 
was  it  void  on  the  ground  that  it  was  a  fraud  on  the  legacy  duty,  that 
duty  never  having  attached  upon  it,  and  there  being  nothing  to  show 
that  the  amount  passed  by  way  of  a  donatio  mortis  causa  (k). 

With  respect  to  the  suggestion  of  fraud  on  the  legacy  duty,  it  was 
said  by  Lord  Lyndhurst  in  Re  Evans  (/),  that  every  subject  has  a 
right  so  to  shape  the  disposition  of  his  property  as  to  avoid  the  legacy 
duty,  if  possible,  and  that  there  is  no  fraud  in  so  doing,  but  now  to 
cases  of  this  kind  also,  which  occur  after  the  Succession  Duty  Act 
"^as  come  into  operation,  the  8th  section  of  that  statute  appears  to 
have  been  intended  to  apply  (m). 

The  duties  imposed  by  the  legacy  acts  are  payable,  not  only  upon 
a  legacy  payable  out  of  the  personal  estate,  strictly 
considered  of  the  testator,  but  of  any  personal  estate  der  a  teBtunen- 
which  the  testator  had  the  power  of  disposing  of,  as  he  by  rirtae  of  a 
or  she  might  think  proper :  Thus  in  Re  Cholmondeley  ^^^' 
(n),  by  the  marriage  settlement  of  Mrs.  Cholmondeley,  20,000/.  was 
vested  in  trustees,  upon  trust  to  pay  the  dividends  to  Sir  Philip 
Francis  for  life,  and  after  his  death  to  Mr.  Cholmondeley  for  his  life, 
with  remainder  to  Mrs.  Cholmondeley  for  her  life,  and  with  a  power  of 
appointment  amongst  her  children,  in  case  there  should  be  any  ;  and. 


(h)  AnU,  p.  ♦1452. 

(i)  1  Chitt.  Rep.  661.  S.  C.  3  Barn. 
&  Aid.  238. 

(k)  But  in  a  case  which  occurred  after 
the  Wills'  Act,  where  among  the  testa- 
tor's papers  two  letters  were  found, 
sealed  and  directed  "  For  Sarah  Gough, 
my  late  servant/'  each  containing  a 
promissory  note  signed  by  him,  and 
one  of  the  letters  stated  that  the  de- 
ceased inclosed  200/.  as  a  marlE  of  re- 
spect, and  the  other,  that  the  inclosed 


was  for  her  long  and  faithful  services, 
it  was  held  that  the  notes  were,  in 
effect,  invalid  testamentary  instru- 
ments and  void :  Qough  «.  Findon,  7 
Exch.  48. 

(0  2  Cr.  M.  &  R.  221.  See  also  Far- 
quharson  v.  Cave,  2  Coll.  866 ;  Vanden- 
berg  V.  Palmer,  4  E.  &  J.  215. 

(m)  See  ante,  p.  *1452,  and  p.  n44S, 
note  (q). 

(n)  1  Crompt.  &  Mees.  149.  8.  C.  3 
Tyrwh.  10. 
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in  default  of  issue,  to  such  persons  as  she  should  by  will  appoint,  in 
case  she  died  in  her  husband's  lifetime,  or  by  deed  or  will,  in  case  she 
should  survive  her  husband  ;  and  in  default  of  appointment,  amongst 
her  next  of  kin  ;  Mrs.  Cliolmondeley  died  in  her  husband's  lifetime, 
having,  by  her  will,  appointed  this  sum  of  20,000/.  to  certain  persons 
mentioned  in  her  will :  And  the  Court  of  Exchequer  held,  that 
legacy  duty  was  payable  on  the  20,000/.:  The  barons  were  of  opinion 
that,  taking  together  all  the  acts,  applicable  to  the  same  subject,  and 
passed  in  pari  materia^  and  the  legislature  in  the  36  Geo.  III.  (o), 
and  the  45  Geo.  III.  (/>),  having  described  and  defined  what  they 
meant  by  a  legacy,  it  was  impossible  to  come  to  a  conclusion  that 
they  meant  to  use  that  term  in  a  more  limited  sense  in  the  statute  of 
53  Geo.  III. 

In  Piatt  V,  Routh  (^),  John  Ramsden,  by  his  will  dated  the  10th 
of  March,  1825,  after  giving  various  legacies,  and  directing  his  real 
estates  to  be  sold  and  converted  into  personalty,  gave  the  general  resi- 
due of  his  personal  estate  to  his  daughter  Judith  Ann  Piatt,  and  three 
other  persons,  his  ^executrix  and  executors,  upon  trust  to  permit  his 
said  daughter  to  receive  the  interest  and  dividends  thereof  during  her 
life,  and  after  her  death  (subject  to  certain  payments  then  to  be  made) 
upon  trust  for  such  person  or  persons,  other  than  and  exctpt  Joseph 
Woodhead  and  his  relations,  Moses  Hoper  and  his  relations,  and  the 
relations  of  the  late  husband  of  his  said  daughter  and  every  of  thenty 
in  such  parts,  shares,  and  proportions,  and  in  such  manner  and  form  as 
the  said  Judith  A.  Piatt,  whether  sole  or  covert,  should  by  will 
appoint,  and  in  default  of  appointment,  in  trust  for  the  next  of  kin  of 
Dyson  Ramsden ;  and  the  testator  declared,  that  in  case  his  said 
daughter  should  intermarry  with  the  said  Joseph  Woodhead  or  any  of 
his  relations,  or  should  reside  with  or  receive  visits  from  him  or  them, 
then  the  bequest  in  her  favor  should  utterly  cease  :  The  testator  died 
in  May,  1825  and  his  will  was  duly  proved  by  his  executrix  and 
executors :  After  his  death,  the  said  Judith  A.  Piatt  married  George 
E.  Piatt,  and  the  interest  and  dividends  of  the  testator's  residuary 
estate  (which  was  very  considerable),  were  regularly  paid  to  her 
until  "her  death,  on  the  7th  of  September,  1837  :  In  April,  1837,  she 
made  a  will,  and  thereby,  in  exercise  of  the  power  under  her  father's 
will,  she  gave  10,000/.  consols  to  the  descendants  of  the  before-named 
Dyson   Ramsden,  and  all  the  rest  of  her  late  father's  property  to 

(o)  See  ante,  pp.  ♦1412,  ♦1418.  8  <&  9  Vict.  c.  76,  a.  4,  ante,  pp.  ♦1442, 

Ip)  See  anU,  p.  *1440.    See  also  stat.      ^1448. 

(q)  6  Hees.  &  W.  756. 
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▼arious  persons,  strangers  in  blood  both  to  her  father  and  herself : 
By  order  of  the  master  of  the  rolls,  a  case  was  stated  for  the  opinion 
of  the  Barons  of  the  Exchequer,  as  well  as  to  the  liability  of  Judith 
A.  Piatt's  will  to  the  probate  duty  (r),  as  also  as  to  the  legacy  duty 
payable  in  respect  to  the  bequests  contained  in  the  two  wills  :  Their 
lordships  thought  that  the  question,  so  far  as  regarded  the  legacy 
duty,  depended  entirely  upon  the  construction  to  be  put  upon  the  18th 
section  of  the  36  Geo.  III.  c.  52  («),  which  regulates  the  duty  in  cases 
where  legacies  are  given  subject  to  power  of  appointment ;  and  *they 
were  of  opinion,  that  the  power  under  consideration  must  be  treated 
as  a  general  and  absolute  power  within  the  meaning  of  that  section  : 
The  barons  were  also  of  opinion,  that  according  to  the  true  construc- 
tion of  the  7th  section  of  the  same  statute  (^),  the  property  subject  to 
the  power  was  personal  estate,  which  Judith  A.  Piatt  had  power  to 
dispose  of  as  she  should  think  fit :  Their  lordships  accordingly 
certified  to  the  master  of  the  rolls  their  opinion,  that,  on  the  death 
of  Judith  Ann  Piatt,  a  duty  of  one  per  cent,  became  payable 
in  respect  of  the  bequest  in  the  will  of  John  Ramsden  of  the 
residue  of  his  estate  and  effects  to  the  said  Judith  Ann  Piatt, 
after  allowing  any  duty  already  paid  in  respect  thereof:  And, 
also,  their  further  opinion,  that  legacy  duty  was  payable  in  re- 
spect of  the  bequest  contained  in  the  will  of  the  said  Judith  Ann 
Piatt,  at  the  same  rate  at  which  it  would  have  been  payable,  if 
they  had  been  mere  legacies  given  by  her,  payable  out  of  her  own 
personal  estate.  This  opinion  of  the  barons  was  afterward  affirmed 
by  the  decree  of  Lord  Langdale  {u)^  and  finally  by  the  decision  of 
the  House  of  Lords  {x). 

In  The  Attorney-General  v,  Brackenbury  (y),  it  was  held  that 
where  the  residuary  legatees  were  the  persons  who  would  have  been 
entitled  in  default  of  appointment,  if  the  donee  of  the  power  had 
exercised  it  by  charging  in  the  first  instance  his  residuary  estate  with 
bis  debts  and  legacies,  it  is  not  competent  for  the  residuary  legatees 
to  disclaim  the  fund  under  the  appointment  and  elect  to  take  under 
the  gift  to  them  in  the  original  instrument,  so  as  to  be  chargeable 
only  with  a  lower  rate  of  duty. 

In  The  Attorney-General  v.  Pickard  («),  a  testator   devised    real 

(r)  See  anU,  p.  *550  (c).  (u)  8  Beav.  257. 

(#)  AnU,  p.  ♦1421.  (X)  10  CI.  &  F.  257. 

(0  AtUe,  p.   ♦  1412.    Sec   also   stat.  (y)  1  Hurlst.  &  C.  782. 

8  &  9  Vict.  c.  76,  s.  4,  ante,  pp.  ♦1442,  (z)  3  Mees.  &  Wels.  552. 
*1443. 
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estates  to  William  Trenchard  for  life,  with  remainder  to  his  first 
legacy  cbaiged  on  &nd  Other  SODS  in  tail,  with  remainder  to  Thomas  Pickard 
^  of^^  powtt  ^^"^  11^69  remainder  to  his  first  and  other  sons  in  tail, 
created  ftytru;.-  *reraainder  to  Greorge  Pickard  for  life,  with  remainders 
over,  and  gave  a  power  to  the  several  persons  who,  by  virtue  of  the 
limitations  in  the  will,  should  be  in  actual  possession  of  the  estates  by 
deed  or  will,  to  appoint  to  any  woman  or  women  they  should  marry, 
by  way  of  jointure,  rent-charges  not  exceeding  750/.  per  annum  for 
life,  to  be  issuing  out  of  and  chargeable  upon  the  devised  estates, 
clear  of  all  taxes,  and  deductions  whatsoever :  William  Trenchard 
died  without  issue,  and  Thomas  Pickard  entered  into  possession  of 
the  estates,  and  by  his  will,  charged  them  with  750/.  per  annum  by 
way  of  jointure  to  his  wife  under  the  power,  and  died  without  issue 
male :  whereupon  George  Pickard  entered  into  possession  :  And  the 
Barons  of  the  Exchequer  held,  that  Greorge  Pickard  was  chargeable 
(under  46  Geo.  III.  c.  28,  s.  5,  anie^  p.  *144l)  with  legacy  duty  after 
the  rate  of  10/.  per  cent,  on  the  value  of  the  rent-charge  of  750/.  per 
annum  ;  their  lordships  being  of  opinion,  that  the  annuity  in  question, 
being  a  legacy,  was  charged  upon  the  real  estates  by  the  will  which 
created  the  power  to  charge,  in  like  manner  as  if  the  person,  to  whom  it 
was  given  by  the  execution  of  the  power,  had  been  mentioned  by  name 
as  the  object  of  the  testator's  bounty  in  the  will  which  gave  the  power. 
And  this  decision  was  afterward  affirmed  in  the  Exchequer  Chamber  (a). 

This  case  was  followed  by  that  of  The  Attorney-General  v.  Hen- 
niker  (6),  in  which  it  was  held  by  the  same  court  to  make  no  difference 
that  by  the  husband's  appointment  of  the  annuity  by  way  of  jointure 
it  was  given  to  the  wife  on  condition  that  she  should  relinquish  her 
right  to  dower  ((/). 

In  giving  the  judgment  of  the  Court  of  Exchequer  Chamber  in 

the  case  of  The  Attorney-General  v.  Pickard,  *Lord 

of  a  power  created  Denman   intimated  his   opinion,   that  charges  of  this 

nature  would  be  exempt,  if  originally  made  by  deed, 
under  the  proviso  contained  in  stat.  45  Geo.  III.  c.  28,  s.  4  (6).  And 
this  opinion  was  subsequently  acted  upon  by  the  Court  of  Exchequer 

(a)  6  Mees.  &  Wels.  488.  able  on  the  whole  annuity,  or  on  the 

(6)  7  Exch.  381.  amount  of  it  after  deducting  the  value 

((Q  See   also   Accord.     SweetiDg   f>.  of  the  dower.      But   in    Sweeting  v. 

Sweeting,  1  Drew.  381.    The  barons  Sweeting,    Kindersley,  V.-C,  was   of 

doubted  whether,  if  this  condition  had  opinion  there  is  no  ground  for  any  such 

been  annexed  by  the  original  testator  doubt. 

himself,  the  duty  would  have  been  pay-  {e)  See  antty  p.  "^1440 
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in  The  Attorney-General  v.  Lord  Hertford  (/)•  There  A.,  by  deed, 
dated  in  1802,  conveyed  certain  lands  to  trustees,  to  the  use  of  himself 
for  life,  remainder  to  B.,  his  son,  for  life,  with  remainders  over  :  The 
deed  contained  a  proviso,  that  it  should  be  lawful  for  B.,  by  his  last 
Drill,  to  limit  and  appoint  to  the  use  of  himself,  or  any  other  person 
or  persons,  any  annual  sum  or  sums  of  money,  not  exceeding  the 
yearly  sum  of  700/.  to  be  charged  upon  and  payable  out  of  the  lands 
included  in  the  deed,  to  commence  from  the  death  of  B.,  and  to  be 
either  perpetual  or  in  fee,  or  payable  for  such  times  and  in  such 
manner  in  all  respects  as  B.  should  think  fit :  B.,  by  his  will,  by 
virtue  of  this  power,  appointed  an  annuity  of  700/.  a  year  to  C.  for  her 
life,  charged  upon  and  payable  out  of  the  said  land  :  And  it  was  held 
by  the  Court  of  Exchequer,  that  legacy  duty  was  not  payable  in 
respect  of  such  annuity. 

This  decision  occasioned  the  passing  of  the  stat.  8  &  9  Vict.  c.  76 
(g)y  which  contains  a  wider  definition  of  a  legacy,  and  a  narrower 
proviso,  than  that  contained  in  the  statute  of  45  Geo.  III.  And  legacy 
duty  has  since  become  chargeable  on  every  disposition  by  will,  under 
a  power,  of  money  which  is  payable  out  of  real  estate,  or  a  charge 
thereon,  whether  the  power  was  created  by  deed  or  will  :  And  it 
has  also  been  held  that  the  statute  is  retrospective,  so  that  the  duty  is 
chargeable  on  money  paid  after  the  act  came  into  operation,  notwith- 
standing the  testator  died  before  (A). 

It  will  be  seen  that  in  the  act  of  Victoria,  the  proviso  at  *the  end 
of  the  clause  confines  the  exemption  from  duty  to  money  which,  by 
marriage  settlement,  is  subjected  to  any  limited  power  of  appointment 
to  or  for  the  benefit  of  persons  specially  named  or  described  therein 
as  the  objects  of  the  power,  or  their  issue.  And  even  this  exemption 
has  been  practically  repealed  by  the  Succession  Duty  Act  (i). 

It  has  appeared  (A;),  that  legacies  of  every  description  of  the  value 
of  20/.  or  upward,  given  out  of  or  charged  upon    real  Duties  on  lega- 
or  heritable  estate  (/),  or  out  of  any  moneys  to  arise  by  or*%ha!rgi'*'  on! 
sale,  mortgage  or  other  disposition  of  real  or  heritable  '•^  •"^^ ' 
estate,  or  any  part  thereof,  and  also  the  clear  residue,  when  given  to 

(/)  14  Mees.  &  Wels.  284.  if)  See  Trevor  on  Taxes   of  Succes- 

(^)  AnU,  p.  ♦1442.    See  Trevor  on  sion,  187. 

Taxes  of  Sucession,  p.  104, 105.  (A;)  AnU,  pp.  *1405,  *1406. 

(A)  Atty.-Gen.  v.  Lord  Hertford,  8  (Q  No  legacy  duty  is  payable  on  the 
ExdL  670.  Ab  to  the  duties  now  pay-  value  of  personal  estate  given  up  by 
able  on  legacies  charged  on  or  payable  one  legatee  to  another  under  the  doc- 
out  of  realty,  see  infra.  trine  of  election  (a;ito,  p.  *1804  et  m; .): 
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one  person,  and  every  share  of  the  clear  residae,  (when  given  to  two 
land  directed  to  ^^  more  persons,)  of  the  moneys  to  arise  from  the  sale, 
be  sold :  mortgage,  or  other  disposition  of  any  real  or  heritable 

estate  directed  to  be  soldy  mortgaged  or  otherwise  disposed  of,  by  any 
will  or  testamentary  instrument,  where  sach  residue  or  share  shall 
amount  to  20/.  or  upward,  are  subjected  to  the  stamp  duties  (m).  With 
respect  to  the  *construction  of  this  part  of  the  statute  of  the  55 
Greo.  III.  c.  184,  the  Court  of  Exchequer,  in  Re  Evans  (n),  decided 
that  where  there  is  a  bequest  of  real  property  to  trustees  and  a  dis- 
cretion given  to  them  to  sell  or  not  to  sell,  as  they  shall  think  best  for 
the  cestuis  que  trusty  the  duty  does  not  attach,  notwithstanding  the 
tmstees  shall  have  exercised  their  discretion  by  an  actual  sale  ;  for 
that  a  sale  made  under  a  discretion  given  to  trustees  to  sell  and  dis- 
tribute the  proceeds,  but  without  any  positive  direction  imposing  on 
them  the  obligation  of  selling,  is  not  to  be  considered  a  sale  directed 
by  the  testator,  within  the  meaning  of  the  statute.  This  case  has 
been  regarded  by  the  Court  of  Exchequer  as  overruled  by  the  cases  of 
The  Atty. -General  v.  Mangles  (o),  and  the  Atty. -General  v,  Simcox 
(/>),  and  it  was  considered  to  be  fully  estabKshed  that  if  an  actual  sale 
takes  place,  the  proceeds  are  liable  to  duty,  whether  the  sale  is  made 
by  the  trustees  under  an  absolute  direction  given  to  the  trustees  to  sell 
at  all  events,  or  under  a  direction  given  to  them  to  sell  in  case  they 
shall  deem  it  expedient,  to  do  so  {q).     However,  a  contrary  doctrine 


But  when  the  testator  devises  his  own 
real  estate  to  A.,  and  bequeaths  A.'s 
personal  estate  to  B.,  the  legacy  duty 
is  payable  on  the  value  of  the  personal 
estate  so  charged  on  tlie  testator's  real 
estate :  Laurie  o.  Glutton,  15  Beav.  181. 
Where,  however,  a  testator  died  in  1811, 
having  devised  lands  to  his  nieces  as 
tenants  in  common  in  fee,  with  a  pro- 
viso that  if  his  nephew  should  transfer 
10,000^.  consols  into  the  names  of  trus- 
tees for  the  benefit  of  the  nieces,  the 
lands  should  enure  to  the  use  of  the 
nephew,  and  the  nephew  in  the  course 
of  the  following  year  having  exercised 
his  option,  and  transferred  the  consols, 
it  was  held,  in  The  Attorney-Gkneral  9. 
Wyndhsm,  1  Hurl.  &  C.  571,  that  the 
defendant,  the  executor  of  the  last  sur- 
viving trustee,  was  liable  to  pay  duty 
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on  the  10,00<M.  consols  at  the  rate  of 
two  and  a  half  per  cent ;  for  that  the 
money  arose  by  a  "  disposition  "  of  the 
testator's  real  estate,  within  the  mean- 
ing of  the  Stat.  48  Geo.  8,  c.  149,  sect. 
2.    See  ante,  p.  *1442. 

{m)  See  also  stat.  45  Geo.  8,  c.  28, 
anU,  p.  *1440,  and  stat.  8  &  9  Yict.  c. 
76,  8.  4,  ante,  p.  •1442.  But  now  hj 
sect.  21  (2)  of  51  &  52  Yict.  c.  8,  it  is 
enacted  that  legacies  payable  out  of  or 
charged  upon  real  estate  or  the  proceeds 
thereof  are  not  to  be  chargeable  with 
legacy  duty  but  with  succession  duty. 

(n)  2  Cr.  M.  &  R.  206. 

ip)  5  M.  &  W.  120. 

ip)  1  Exch.  749. 

(q)  See  1  Exch.  765,  766.  768,  Atty.- 
Gkn.  V.  Metcalfe,  6  Exch.  48  by  Parke, 
B. 
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seems  to  have  been  maintained  in  the  case  of  The  Advocate-Qeneral 
v.  Smith  (r),  in  the  House  of  Lords,  where  Lord  St.  Leonards  said  he 
thought  the  case  of  In  re  Evans  had  been  rightly  decided,  and  he 
denied  that  it  had  ever  been  overruled.  It  has  also  been  held,  that  if 
a  real  estate  is  sold  under  the  general  power  of  the  Court  of  Chan- 
cery to  direct  a  sale  for  satisfying  charges,  no  legacy  duty  is  pay- 
able, although  the  will  contains  a  discretionary  power  to  trustees  to 
sell  («). 

Again,  where  the  trustees  have  a  discretion  to  sell  or  not  to  sell, 
and  they  think  fit  not  to  sell,  the  legacy  duty  does  not  *attach  {t). 
And  consequently,  in  every  will  of  this  kind,  where  no  actual  sale 
takes  place,  a  question  of  construction  arises,  viz,^  whether,  taking  the 
will  altogether,  there  is  a  direction  to  the  trustees  to  convert  the 
estate  into  money;  or  whether  it  is  really  left  in  their  discretiony  not 
to  convert  it  into  money,  but  to  leave  it  as  land.  The  words  of  discre- 
tion may  be  so  controlled  as  to  show  that  they  are  only  in  semblance 
words  of  discretion,  and  in  reality  words  of  direction  {u) ;  and  if  they 
are  of  the  latter  description,  the  legacy  duty  will  attach  under  the 
act,  notwithstanding  the  cestui  que  trtAst  in  fact  takes  the  property  in 
statu  quoy  and  the  trustees  do  not  convert  it  into  money  by  sale, 
according  to  the  directions  of  the  will,  there  being  no  claim  to 
render  such  sale  necessary  {x). 

If  a  testator  devises  real  estate  to  trustees  with  directions  to  sell 
it,  and  invest  the  money  arising  from  such  sale  in  the  purchase 
of  other  real  estate,  no  duty  is  payable,  though  the  estate  be  sold, 
and  the  proceeds  paid  to  the  person  entitled  to  the  estate  to  be 
bought  (y). 

It  was  held  by  Lord  Cottenham  in  The  Attorney-General  v,  Jones 
(s),  that  the  profits  arising  from  the  tolls  of  a  light- 
house are  real  estate,  and  not  subject  to  legacy  duty. 

These  and  similar  questions  have  obviously  lost  their  importance 
since  the  Succession  Duty  Act  has  taxed  all  real  estate  equally  with 
personalty. 

(r)  1  Maoq.  H.  of  L.  700.  (tt)  Advocate-General     v.     Ramsay's 

(«)  Hobson  0.  Neale,  8  Exch.  d68.    17  Trustees,  2  Cr.  M.  &  R.  224,  note  (a). 
Beav.  178.    8ecus,  where   the   sale  is         {x)  Atty.-Gen.    «.    Holford,  1    Price 

ordered  by  the  court,  in  consequence  426.     Williamson  v.  Advocate-General, 

of  the  directions   in   testator's   will :  10  CI.  &  F.  1  Accord, 
Harding  v.  Harding,  8  Giff.  697.  {y)  Mules  v,  Jennings,  8  Exch.  880. 

(0  Attj.^jten.  9.  Mangles,  6  M.  &  W.  Heal  v.  Knight,  8  Exch.  889,  note  (a). 
120.  (2)  1  Mac.  &  G.  574. 
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In  The  Attorney-General  v.  Jackson  (a),  the  testator,  Samuel  Jack- 
Datj  on  a  be-  ^^>  ^^^^  ^  ^^^^  estate  in  his  freehold  propeity  to  Char- 
SSe,*aimI]ii?y^  ^o\X^  Troughton,  and  after  her  death,  and  in  the  event 
Ac.,  Ac.  Qf  jj^p  husband,  Joseph  Troughton,  surviving  her,  he 

*gave  him  "  one  annuity  or  yearly  rent-charge "  of  600/.  a  year,  pay- 
able quarterly,  out  of  his  real  estate,  with  a  landlord's  power  of  dis- 
tress and  entry,  and  subject  to  that  annuity,  he  gave  his  real  estate  in 
moieties  to  Handle"^  Jackson  and  William  Jackson,  Randle  Jackson 
having  an  estate  in  fee,  and  William  Jackson  an  estate  for  life  :  The 
question  was,  whether  the  annuity  of  500/.  a  year,  thus  given  to  Joseph 
Troughton,  was  to  be  considered  a  legacy  within  the  meaning  of  the 
acts  of  parliament  imposing  duties  on  legacies  :  It  was  contended,  on 
behalf  of  the  defendants,  that  the  subject-matter  was  in  fact  real 
property ;  that  it  was  a  rent-charge,  i,  «.,  a  freehold  interest  in  the 
party  in  whose  favor  it  was  granted ;  that  it  was  as  much  so,  as  far  as 
related  to  the  500/.  per  annum,  as  the  estate  out  of  which  it  issued  ; 
and  that  it  was  not  the  intention  of  the  legislature,  in  imposing  the 
legacy  duties,  to  impose  any  duty  whatever  upon  real  property  :  But 
the  Court  of  Exchequer  held,  that  the  annuity  in  question  fell  precisely 
within  the  terms  made  use  of  by  the  legislature  in  the  stat.  55  G^o. 
III.  c.  184,  with  respect  to  gift  by  way  of  annuity,  v/z.,  "all  gifts  of 
annuities,  or  by  way  of  annuity,  or  of  any  partial  interest  or  benefit^ 
out  of  any  such  estate  or  effects  as  aforesaid  "  (d),  and  was  therefore 
liable  to  the  duty  (c). 

But  in  Shirley  t?.  Lord  Ferrers  (rf),  a  testator  devised  certain 
estates  to  the  use  of  trustees  for  the  term  of  500  years,  and  subject 
thereto,  to  the  use  of  other  trustees,  to  preserve  contingent  remainders, 
with  remainder  to  the  first  and  other  sons  of  C.  S.  (then  an  infant), 
with  divers  remainders  over,  and  he  directed  that  the  trustees  of  the 
term  should,  after  paying  certain  annuities,  apply  so  much  of  the  rents 
and  profits  of  the  estate  as  they  should  think  fit  (not  exceeding  in  any 
one  year  a  certain  amount),  in  aid  of  another  fund,  *to  the  main- 
tenance and  education  of  C.  S.,  until  she  should  attain  twenty-one  or 
marry,  and  that  they  should  accumulate  the  surplus  rents  and  profits 
for  the  benefit  of  C.  S.  when  she  should  attain  twenty-one  or  marry, 
and  if  she  died  under  twenty-one  and  unmarried,  then  for  the  benefit 
of  the  parties  entitled  under  the  subsequent  limitations  of  the  estates, 

(a)  2  Crompt.  &  Jerv.  101.  which  case  the  Court  of  E.  B.  recog. 

(6)  AnJU,  p.  *1408.  nized  and  acted  on  this  decision, 

(c)  See  also  Stow  «.  Davenport,  5  B.  (d)  1  Phill.  Ch.  C.  167. 
&  Adol.  859.     2  Nev.  &  M.  805,  in 
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and  that  upon  her  attaining  twenty-one  or  marrying,  they  should 
daring  her  lifetime,  pay  the  surplus  rents,  after  paying  the  annuities, 
to  her  for  her  separate  use  :  It  was  contended,  on  hehalf  of  the 
crown,  that  the  trust  for  maintenance  amounted  to  ^*  a  gift  by  way  of 
annuity,"  or  ^^  to  a  partial  interest  or  benefit "  :  But  it  was  held,  by 
Lord  Lyndhurst  that  the  sums  annually  applied  out  of  the  rents  and 
profits,  under  the  trusts  of  the  term,  to  the  maintenance  and  educa- 
tion of  C.  S.  until  her  marriage,  were  not  liable  to  legacy  duty  (e) : 
And  his  Lordship  expressed  his  opinion,  that  nothing  but  what  is 
a  charge  upon  the  estate  of  another  person  is  within  the  act  ( f). 

Legacies  of  personal  estate  to  be  laid  out  in  land  were  within  the 
scope  of  the  acts,  prior  to  the  statute  36  Geo.  III.  <^-  ^^9  ^  » 
imposing  a  stamp  duty  on  receipts  {g):   And  there  is  to  bo  uid  oat  ib 
no  reason  for  excepting  this  class  of  legacies  from  the 
operation  of  the  retrospective  schedules  (A). 

It  was  holden  in  the  case  of  Izon  v.  Butler  (t)  that  a  bequest  by  the 
obliiree  of  a  bond  to  the  obli&cor  in  these  terms,  ^'  I  remit  _ 

,_ .,  ,         Dnty  on  a  legacy 

and  forffive  to  Thomas  Whithurst  the  sum  of  600t  which  conaitting  of  for- 
he  stands  indebted  to  me  on  his  bond,  and  I  direct  *the 
said  bond  to  be  delivered  up  to  him  and  canceled,"  was  merely  a 
personal  legacy,  and  subject  to  the  incidents  affecting  legacies.  And 
accordingly,  in  The  Attorney-General  «.  Hoi  brook  (y),  the  obligee  of  a 
bond,  after  the  death  of  one  James  Willis,  the  principal  therein,  but 
during  the  life  of  the  surety,  who  was  the  testator's  brother,  made  his 
will,  containing  the  following  directions  relative  to  the  bond :  "  I 
hereby  forgive  the  bond  debt,  both  principal  and  interest,  due  to  me 
and  entered  into  by  James  Willis  and  my  brother  James  Holbrook 
with  and  for  him,  for  the  said  James  Willis's  paying  me  the  principal 
sum  of  4,000/.  and  interest,  &c.,  <Jbc.,  and  do  order  the  said  bond,  at  my 
decease,  to  be  delivered  up  and  canceled  : "  The  interest  upon  the 
bond  was  paid  up  to  the  death  of  the  testator,  whom  his  brother, 
James  Holbrook,  survived :  And  it  was  holden  that  this  was  a  legacy, 
whereon  legacy  duty  was  payable  by  James  Holbrook. 

{€)  SaccessioD  duty  would  now,  how-  (^)  Re  De  Lancey,  L  R.  4  Ex.  846. 

ever,  be  chargeable  under  such  circum-  See  ante,  p.  *1409.    As  to  liability  to 

stances  by  virtue  of  16  &  17  Vict.  c.  51.  succession  duty,  see  sect.  80,  of  16  &  17 

if)  See  Swabey  «.  Swabey,  15  Sim.  Vict.  c.  51,  ante,  p.  ♦1464. 

502  (anU,  p.  *540),  as  to  money  belong-  {h)  Atty.-Gton.  «.  Hancock,  2  Mees.  & 

log  to  the  testator,  and  charged  on  his  W.  568. 

own  real  estate,  continuing  a  charge  so  (t)  3  Price  84. 

SB  to  be  subject  to  legacy  duty.  {J)  8  Y.  &  J.  1 14.    8.  C.  12  Price  407. 
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In  Poster  v.  Ley  (A;),  where  a  testatrix  bequeathed  property  in  trust 
Whether  daty  ^o  P^J  ^^  ^^  debts  of  her  first  husband  that  could  be 
qnesrV^credi-  legally  and  satisfactorily  proved  against  him,  as  it  was 
^"'  her  will  and  desire  that  the  same  should  be  discharged, 

the  Court  of  Common  Pleas  held,  that  the  creditors  ought  to  pay  the 
legacy  duty  on  their  several  debts.  But  in  Williamson  v.  Naylor  (/), 
where  a  testator  by  his  will  declared  that  one-fifth  of  the  residue  of 
his  personal  estate  should  be' divided  among  certain  of  his  creditors, 
named  in  a  schedule  to  his  will,  and  the  schedule  contained  both  the 
names  of  the  creditors,  and  the  debts  due  to  them  respectively,  the 
remedy  for  the  recovery  of  which  was  barred  by  the  Statute  of  Limi- 
tations ;  it  was  held  by  Lord  Lyndhurst,  C.  B.,  and  afterward  by 
Alderson,  B.,  that  the  parties  so  named  in  the  schedule  were  not  to  be 
considered  as  legatees  but  as  creditors  ;  for  that  the  bequest  was  not 
a  legacy  subject  to  the  *payment  of  legacy  duty,  but  a  trust  created 
by  the  testator  in  satisfaction  or  reduction  of  debts,  the  remedy  for 
the  recovery  of  which  was  barred  by  the  statute  (m).  Nevertheless, 
in  Turner  v.  Martin  (n),  where  a  testator  who  was  a  certificated  bank- 
rupt, directed  his  executors  to  pay  in  full  all  his  creditors  who  had 
proved,  it  was  held  by  Lord  Cranworth,  C,  that  the  legacy  duty  was 
payable  on  the  amount  which  the  testator  had  directed  to  be  paid  to 
the  official  assignee  for  that  purpose  :  for  that  the  testator  must  be 
regarded  as  having  conferred  a  mere  bounty  on  the  creditors. 

In  a  case  before  Shadwell,  V.-C,  Re  Pranklin's  Charity  (o),  Joseph 
Franklin  bequeathed  to  the  poor  of  the  parish  of  Had- 

Duty   on   a  leg-     _,  _*  .'^  i,.,  •ii 

scy  ^Ten    to  a  denham  50^.  per  annum  forever,  to  be  laid  out  m  bread 

at  Christmas,  and  distributed  by  the  minister  and  church- 
wardens to  the  most  needy  objects  in  the  parish  :  And  the  testator 
charged  all  his  leasehold  and  personal  property  with  this,  amongst  other 
legacies :  And  his  honor  held,  that  this  was  a  legacy  on  which  duty 
ought  to  be  paid  ;  on  the  ground  that,  although  it  was  not  expressed 
to  be  given  to  any  individual,  yet,  in  effect,  it  was  given  in  such  a 
manner,  as  that  the  executor  held  it  in  trust  for  certain  puposes  :  And 
his  honor,  in  giving  his  judgment,  observed,  that  where  legacies  have 

(*)  3  Bhigh.  N.  C.  269.    See  O'Con-  (n)  7  De  G.  M.  &  G.  429.    See  also 

nor  «.  Haslam,  6  H.  L.  C.  170,  174.  Re  Sowerby's   Trusts,   2   Kay  &  J. 

S.  C.  cited  nomine  Richards  v,  Foster.  680. 

(0  8  Y.  &  C.  208.    Ante,  p.  *1074.  (o)  8  Younge  &  Jerv.  644.    8.  C.  8 

(m)  See  also  Phillips  v.  Phillips,  8  Sim.  147. 
Hare,  290( 
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been  given  to  treasurers  of  hospitals,  and  other  charitable  institationSy 
it  has  been  considered  as  a  matter  of  course  to  pay  the  duty. 

But  in  Re  Wilkinson  (je>),  the  Barons  of  the  Exchequer  held,  that 
execntora  cannot  be  called  upon  to  pay  legacy  duty  upon  the  whole  of 
a  residue  bequeathed  to  them  in  trust  to  divide  the  interest ''  among 
poor  pious  persons,  male  or  female,  old  or  infirm,  in  ten  or  fifteen 
pounds,  as  they  see  fit,  not  omitting  large  and  sick  families,  if  of  good 
^character  *'  (q).  This  judgment,  which  was  afterward  affirmed  in  the 
Elxcbequer  Chamber  (f),  has  been  regarded,  in  effect,  as  having  over- 
ruled the  above  decision  of  the  Vice-Chancellor  :  And  it  has  been 
observed,  that  the  11th  section  of  the  statute  36  Geo.  III.  c.  52  («),  on 
which  much  stress  was  laid  by  the  barons,  and  the  judges  in  error, 
does  not  appear  to  have  been  brought  under  his  honor's  notice,  in  the 
argument  of  the  case  before  him. 

However,  in  The  Attorney-General  v.  Fitzgerald  {t\  where  the 
testator  gave  his  residuary  estate  (which  amounted  to  13,000/.)  to  his 
executors  to  be  by  them  appropriated  to  the  education  of  the  children 
of  the  poor  in  Ireland,  principally  those  in  or  about  Limerick ;  the 
same  learned  judge  held  that  legacy  duty  was  payable  on  the  residue. 
And  his  honor  said,  that  there  was  a  material  distinction  between  the 
case  of  Re  Franklin's  Charity  and  the  case  of  Be  Wilkinson  :  That 
in  the  former  there  was  a  gift  of  a  perpetual  annuity  of  50/.  to  be  dis- 
posed of  in  chanty  ;  in  the  latter,  the  judges  seem  to  have  considered 
that  there  was  a  gift  of  a  sum  in  gross,  which  was  at  once  to  be  dis- 
posed of  by  the  executors,  apparently,  as  if  it  was  not  a  charity  ;  But 
that  this  of  itself  furnished  a  material  difference  between  the  two 
cases ;  because,  if  the  bequest  was  to  be  considered  as  a  charitable 
bequest  in  its  origin,  then  the  Court  of  Chancery  must,  of  necessity, 
have  a  dominion  over  the  subject  of  the  bequest,  and  would,  from 
time  to  time,  determine  in  what  manner  the  property  should  be 
enjoyed  ;  and  long  before  any  person  participated,  the  legacy  must  be 
paid :  And  his  honor  added,  that  he  much  doubted  whether  either 
portion  *of  the  11th  section  of  36  Geo.  III.  c.  52,  applies  to  a  case, 

(p)  1  Cr.  Mees.  &  Rose.  142.    S.  C.  4  the  nearness  of  blood  of  such  individual, 

TjTwh.  514.  and  in  that  case  the  executors  would  be 

(9)  If  any  of  the  objects  of  the  above  accountable  for,  and  bound  to  retain 

bounty  should  have    received   to   the  the  duty  chargeable  on  such  amount : 

amount  of  2(K.  or  upward,  by  having  Re  Wilkinson,  1  Cr.  Mees.  &  Rose.  142. 

been  selected  to  receive  such  bounty  on  (r)  Atty.-Gten.  «.  Nash,  1  Mees.  & 

more  than  one  occasion,  legacy  duty  Wels.  287. 

would  attach  on  such  amount,  and  the  («)  Bee  aide^  pp.  *1415,  *1416. 

duty  would  be  calculated  according  to  {f)  13  Sim.  88. 
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where  the  whole  subject  of  the  bequest  must  be  taken  in  solido,  at 
once,  for  the  purpose  of  being  applied  in  perpetuity,  in  some  manner 
that  may  be  such  that  no  one  individual  will  ever  participate  in  the 
subject  itself,  but  will  have  a  benefit  which  results  from  the  application 
of  a  large  sum  of  money  in  some  given  manner,  not  consisting  in  the 
payment  of  money :  The  learned  judge  proceeded  to  express  his 
opinion,  that  the  legacy  in  question  was  liable  to  duty  in  the  same 
manner  as  if  it  had  been  given  to  the  tioistees  for  an  existing  school 
for  the  purposes  specified.  This  view  of  the  subject  was  recognized 
and  acted  upon  by  Parke,  B.,  in  a  similar  case,  on  a  subsequent  occa- 
sion, Re  Griffith's  {u)y  and  the  learned  baron  expressed  his  concurrence 
in  this  opinion  of-  V.-C.  Shad  well.  And  in  two  subsequent  cases  (a;), 
Romilly,  M.  R.,  declined  to  follow  the  case  of  Re  Wilkinson  and 
said  he  believed  that  decision  had  been  afterward  disapproved  of 
by  the  court  which  decided  it.  Again  in  a  late  case  (y),  the 
Court  of  Exchequer  held,  that  a  bequest  of  money  for  the  pur- 
pose of  building  a  church  and  parsonage  house,  and  of  endowing 
and  repairing  the  church,  was  subject  to  a  legacy  duty  of  10/.  per 
cent.  (2). 

In  cases  within  the  operation  of  the  Succession  Duty  Act,  all  ques- 
tions of  this  kind  will  be  disposed  of  by  the  16th  section  of  that 
statute  (a). 

The  statute  of  39  Gteo.  III.  c.  73,  after  reciting  that  "  it  is  expe- 
89  Geo  s.  c  78.  ^^^^^  *^*t  Certain  specific  legacies  given  to  bodies  cor- 
No  loMcy  of  P^^^*®>  ^^  other  public  bodies  and  societies,  should  be 
books  bequeathed  exempted  from  the  duties  imposed  on   leffacies,"  pro- 

to   any  body  cor-  ^  *  o  y      r 

porate,  Ac,  to  be  ceeds  to  enact,   "  that  no  legacy  consisting  of  books, 

f>reflerved  ehall  be        ,  '  o     ^  o  » 

iabietoanyduty.  pnnts,  pictures,  *8tatues,  gems,  coins,  medals,  speci- 
mens of  natural  history,  or  other  specific  articles,  which  shall  be  given 
or  bequeathed  to  or  in  trust  for  any  body  corporate,  whether  aggregate 
or  sole,  or  to  the  Society  of  Serjeants'  Inn,  or  any  of  the  Inns  of 
Court  or  Chancery,  or  any  endowed  school,  in  order  to  be  kept  and 
preserved  by  such  body  corporate,  society,  or  school,  and  not  for  the 
purposes  of  sale,  shall  be  liable  to  any  duty  imposed  on  legacies  by 
any  law  now  in  force." 

(u)  14  M.  &  W.  610.  at  all  events  the  duty  was   payable 

(w)  Re  Pearce,  24  Beav.  401.    Harris  under  the  16th  section  of  the  Succession 

V.  Earl  Howe,  29  Beav.  261.  Duty  Act. 
(y>  Re  Parker,  4  H.  &  N.  666.  (a)  Ante,  p.  *1420. 

{z)  The  barons  were  of  opinion  that 
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It  has  been  long  established  that  property  in  this  country,  belonging 
to  a  foreigner  who  dies  domiciled  abroad,  and  appoints  p^^-  ^n  legacies 
an  English  executor,  and  bequeaths  to  English  legatees,  JonnSS^l^iM 
is  not  liable  to  legacy  duty  (ft).  to  a  foreigner. 

If  the  testator  was  a  British  subject  domiciled  in  Great  Britain,  all 
his  personal  property,  in  whatever  part  of  the  world  it  jj^^y  ^^  legaciee 
may  be  situate,  is  considered  as  English  personal  estate,  Suf^^^f^^'o^eat 
and  is  liable  to  the  duties  imposed  by  the  statutes  on  B'^<*^°* 
legacies  and  successions :  For  the  rule  is,  that  personal  property  follows 
the  person,  and  is  not  in  any  way  to  be  regulated  by  the  situs  (c) : 
Thus,  in  Re  Ewin  (d\  it  was  held  by  the  Court  of  Exchequer,  that 
American,  Austrian,  French  and  Russian  stock,  the  property  of  a  testator 
domiciled  in  England,  was  liable  to  legacy  duty. 

But  it  is  clear  that  the  legacy  acts  are  co-extensive  with  the  limits 
of  this  kingdom,  and  this  kingdom  only,  and  do  not  extend  to  the 
territorial  possessions  of  the  crown  in  the  colonies  (e).  Hence,  where 
persons  die  domiciled  in  India,  whose  estates,  though  the  estates  of 
British  subjects,  are  distributed  in  India,  they  are  not  chargeable  with 
any  legacy  duty  (/*).  Hence,  also,  if  a  testator  die  domiciled  in  India, 
and  his  personal  estate  be  wholly  in  India,  and  his  executor  be  resident 
there,  and  the  executor  remit  to  a  legatee  in  ^England,  or  to  some 
other  person  in  England,  for  the  specific  use  of  the  legatee,  the  amount 
of  his  legacy,  it  has  uniformly  been  held  that  no  legacy  duty  is  pay- 
able on  such  remittance,  inasmuch  as  the  whole  estate  is  administered 
in  India,  and  the  remittance  is  in  respect  of  a  demand  which  is  considered 
as  established  there  (^).  Accordingly,  in  Hay  t?.  Fairlie  (A),  a  testator, 
resident  in  India,  bequeathed  to  an  infant  a  sum  of  money  to  be  invested 
in  the  company's  securities,  of  which  the  interest  was  to  be  applied 
to  her  maintenance,  and  the  principal  to  be  settled  upon  herself  for 
life,  with  remainder  to  her  children  :  He  was  lost  on  his  voyage  to 
England,  leaving  all  his  property  in  India  :  His  executors,  resident  in 
that  country,  proved  his  will  at  Calcutta,  invested  the  legacy  in  the 
company's  securities,  and  for  several  yeai's  remitted  the  interest  to 
their  correspondents  in  London,  for  the  benefit  of  the  legatee,  who 
had  come  to  England  :    A  part  of  that  interest  was  brought  into  court 

(6)  Re  Bruce,  3  Cr.  &  J.  486.    S.  C.  &  J.  158.  1  Tyrwh.   107,  by  Bayley, 

2  Tyrwh.  475.  B. 

(«)  See  awU^  p.  *1^7  ei  seq.  (/)  By  Alexander,  L.  C.  B.  1  Cr.  &  J. 

(d)  1  Cr.  &  J.  151.  158.    1  Tyrwh.  103. 

{e)  1     Cr.    &   J.     153.      1    Tyrwh.  (g)  By  Sir  J.  Leach,  V.-C,  in  Logan 

108,  by  Alexander,  L.  C.  B.    1  Cr.  v.  Fairlie,  2  Sim.  &  Stu.  291. 

(h)  1  Russ.  Chanc.  Cas.  117. 
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in  a  suit  established  by  her  for  the  appointment  of  a  guardian  and  for 
the  allowance  of  maintenance,  and  an  order  was  made  for  the  payment 
to  her  guardian,  out  of  the  fund  so  created,  of  200^.  a  year,  as  main- 
tenance :  And  Lord  Gifford,  M.  R.,  held  that  there  was  a  specific 
appropriation  in  India  of  the  legacy,  and  that  the  payment  of  200^. 
a  year  was  not  liable  to  the  legacy  duty.  So,  in  Logan  v.  Fairlie  (t), 
a  testator  resident  in  India,  and  having  all  his  property  there,  be- 
queathed his  residuary  personal  estate  to  his  brother,  J.  H.,  and  his 
sister,  H.  L.,  in  equal  shares  ;  but  in  case  his  sister  should  die  before 
him,  then  to  her  children  :  The  executor,  who  was  also  resident  in 
India,  having  proved  the  will  there,  remitted  the  residue  to  his  agent 
in  England,  with  a  letter  in  which  he  desired  the  agent  to  appropriate 
the  fund  according  to  the  annexed  extract  of  the  will,  by  which  it 
would  be  perceived  that  half  went  to  J.  H.  and  half  to  H.  L.  or  her 
children  :  H.  L.  had  died  in  the  lifetime  of  the  testator,  leaving  nine 
*infant  children  :  A  ^uit  was  instituted  in  England  by  the  children 
against  the  agent,  and  also  against  the  executor  and  J.  H.,  who  were 
both  out  of  the  jurisdiction,  for  the  purpose  of  having  a  moiety  of 
the  fund  secured :  And  it  was  held,  by  the  Lords  Commissioners  Pepya 
and  Bosanquet,  that  no  legacy  duty  was  payable  upon  such  moiety^ 
inasmuch  as  it  had  been  appropriated  in  India. 

The  rule  .was  once  supposed  to  be  different,  where,  although  the 
testator  was  domiciled  abroad,  the  assets  came  to  be  administered  in 
Englandr  Thus  in  The  Attorney-General  v.  Cockerell  (^'),  the  Barons 
of  the  Exchequer  held,  that  legacies  bequeathed  by  a  British  subject 
resident  in  the  East  Indies,  out  of  his  personal  estate,  to  persons  living 
in  England  are  liable  to  the  duty,  if  the  executor  proves  the  will  in 
England,  and  pays  the  legacies  here,  notwithstanding  the  testator 
realized  and  possessed  his  property  in  India,  resided  there,  made  his 
will  there,  and  died  there ;  and  although  the  executors  were  in  India 
at  the  time  of  their  appointment,  and  the  will  was  originally  proved 
there.  So  in  The  Attorney-General  w.  Beatson  (A?),  it  was  holden  by 
the  Court  of  Exchequer,  that  the  legacy  duty  is  payable  on  bequests 
of  personal  property  in  India,  by  a  will  there,  and  administration 
granted  under  it  there,  if  it  be  remitted  to  England,  and  applied  by 
another  administrator  in  Scotland,  under  administration  granted  in 
England.  Again,  in  Logan  t?.  Fairlie  (/),  Sir  John  Leach,  V.-C, 
expressed  his  opinion  that  if  a  paii;  of  the  assets  of  a  testator,  who  at 
his  death  was  resident  in  India,  and  had  all  his  property  there,  is  fqund 

(»)  Myl.  &  Cr.  5ft  (A)  7  Price  660. 

( j)  1  Price  166.  (0  2  Sim.  &  Stu  284. 
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in  EDglandy  in  the  hands  of  the  agent  of  his  executor,  without  any 
specific  appropriation,  and  a  legatee  in  England  institute  a  suit  here 
for  the  payment  of  his  legacy,  out  of  such  unappropriated  assets,  then 
such  assets  are  to  be  considered  as  administered  in  England,  and  the 
legacy  duty  is  payable  in  respect  of  them. 

*But  modern  decisions  appear  to  have  overruled  this  distinction  : 
and  it  must  be  regarded  as  now  fully  established  that  the  personal 
assets  situate  in  India,  of  a  testator  who  resides  and  makes  his  will, 
and  dies  in  India,  are  not  subject  to  legacy  duty,  although  such  assets 
are  afterward  remitted  to  this  country,  by  an  executor  who  has  proved 
the  will  in  India,  to  executors  who  have  proved  the  will  in  England, 
and  are  administered  under  a  decree  of  the  Court  of  Chancery  here. 
Thus,  in  Jackson  v,  Forbes  {m),  a  testator  born  in  Scotland,  who 
resided  and  died  in  India,  having  real  and  personal  property  there 
situate,  but  no  assets  in  England,  by  his  will  and  testamentary  papers, 
left  the  whole  of  his  property  in  equal  divisions  to  his  four  natural 
children,  or  the  survivors  of  them,  and  their  heirs,  subject  to  legacies 
and  annuities  :  His  executors  obtained  an  Indian  probate,  and  paid  the 
debts  and  bequests,  and  converted  the  principal  part  of  the  estate  into 
money  which  they  sent  to  their  bankers  in  England,  and  invested  it  in 
the  funds  in  their  own  names  :  Proceedings  were  commenced  in  Eng- 
land against  the  executors,  to  determine  the  claims  under  the  will ; 
whereupon  the  stock  was  transferred  into  the  name  of  t^e  Accountant- 
General  of  the  Court  of  Chancery,  and  the  court  made  a  decree  ascer- 
taining the  shares  of  the  several  claimants :  And  the  Barons  of  the* 
Exchequer  held  that  the  legacy  duty  was  not  payable  on  legacies  or 
shares  of  the  residue  bequeathed.  And  this  decision  was  affirmed  in 
the  House  of  Lords  (n).  Again,  in  Arnold  v.  Aiiiold  (o),  a  man 
possessed  of  personal  estates,  situate  partly  in  England,  but  principally 
in  the  East  Indies,  where  he  was  employed  in  the  service  of  the  East 
India  Company,  made  his  will  in  the  East  Indies,  and  died  there  : 
After  specifically  bequeathing  his  property  in  England  to  his  wife, 
his  will  gave  considerable  pecuniary  legacies  to  his  infant  chil- 
dren, and  to  various  other  persons,  some  of  whom  were  native  inhab- 
itants of  India.  *One  of  the  executors  lived  in  Calcutta,  and  proved 
the  will  there,  and  having  collected  the  Indian  assets,  and  thereout  paid 
the  testator's  Indian  debts  and  funeral  expenses,  he  remitted  the  sur- 
plus to  England  to  the  other  executors,  by  whom  probate  of  the  will,  in 

(m)  2  Cr.  &  J.  882.  6.   C.  namins  Atty.-Gen.    v.    Forbes, 

(n)  Atiy.-Gen.  v.  Jackson,  8  Bligh.  15.      2  CI.  &  F.  48. 

(o)  2  Myln.  &  Gr.  256. 
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respect  of  the  property  in  England,  had  been  already  obtained  in  this 
country :  In  a  suit  instituted  in  this  court  by  the  testator's  children 
against  the  executors,  for  the  administration  of  the  estate,  the  fund  so 
remitted  was  transferred  into  court,  and  haying  proved  insufficient  to 
pay  the  pecuniary  legacies  in  full,  it  was  ultimately  ordered  to  be 
apportioned  among  the  different  legatees,  in  proportion  to  their  respec- 
tive legacies  :  And  Lord  Cottenhara  held,  that  the  legacy  duty  was 
not  payable  in  respect  of  any  of  the  sums  so  appropriated  to  the 
respective  legatees :  His  lordship  considered  the  decision  by  the 
House  of  Lords  in  The  Attoraey-Gleneral  v.  Jackson  as  precisely  in 
point,  and  conclusive  of  the  case  before  him :  But  the  learned  judge 
also  stated,  that  independently  of  that  authonty,  he  should  upon  the 
construction  of  .the  act  (36  Geo.  IH.  c.  52)  (/>),  have  been  of  opinion 
that  the  legacies  in  question  were  not  legacies  given  by  the  will  of  a 
person  intended  by  the  act :  for  when  the  act  speaks  of  "  any  Will 
of  any  person  "  and  of  the  legacies  being  payable  out  of  the  personal 
estate,  it  must  be  considered  as  speaking  of  persons  and  wills,  and 
personal  estates  in  this  country  :  that  being  the  limit  of  the  sphere  of 
the  enactment  (^). 

It  may  be  observed  that  there  were  still  several  questions  connected 
If  the  deceased,  ^^^^^  these  authorities,  which  could  not  be  regarded  *a8 
i8h^£)m%n5eS  precisely  settled  by  them.  Thus,  it  was  undecided, 
dfed*  domicUed  .whether  property  situate  abroad,  or  in  this  country,  be- 
eSs/  *^^wherever  ^^^^^Z  ^^  *^  alien  who  is  domiciled  here,  is  liable  to  the 
bie"*o**the*dntyI  ^^"^1  •  ^^  whether  property,  situate  in  this  country,  be- 
di^  abroad^^^i  longing  to  a  British  subject  who  dies  domiciled  in  the 
are  exempt.  British  colonies,  or  domiciled  in  a  foreign  country  (r), 

is  so  liable.  In  a  former  edition  of  this  work.  Sir  Edward  Yaughan 
Williams  suggested  that  the  principle  ought  to  be  applied  to  these 
cases  (as  it  appears  to  have  been  in  the  decision  of  the  case  of  Re 
Ewin  (9),  that  personal  property  follows  the  person  and  is  to  be  con- 


(p)  See  ante,  p.  *1410  et  ieq, 
iq)  The  decision  in  this  case  must  not 
be  understood  as  at  all  qualifying  the 
decision  of  the  Court  of  Exchequer,  Ke 
Ewin,  1  Cr.  &  J.  151,  anU,  p,  ♦1496.  On 
the  contrary,  it  was  decided  by  the 
barons  of  the  court  (Re  Coales,  7 
M.  &  W.  390)  that  if  a  British  born 
subject,  domiciled  in  England,  dies 
here  and  makes  his  will  here,  leaving 
assets  in  India,  which  are  administered 

[nsoi] 


by  his  executor  here,  they  are  subject 
to  the  legacy  duty,  notwithstanding 
they  were  received  in  India  and  remitted 
to  the  executor  here  by  an  admin- 
istrator cum  teitamsnto  annexo  ap- 
pointed under  an  Indian  grant  of  ad- 
ministration. 

(r)  See  Atty.-Qen.  v.  Dunn,  6  Mees  & 
W.  511. 

(«)  1  Cr.  &  J.  151,  ante,  p.  ♦1496. 
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sidered  as  situate  wherever  the  domicil  of  the  proprietor  is  {i)  ;  and 
conseqaentlj,  that  if  the  deceased,  whether  a  British  subject  or  a 
foreigner,  died  domiciled  in  England,  all  his  personal  estate,  wherever 
situate,  is  to  be  regarded  as  English  estate,  and  therefore  liable  :  But 
if  he  died  domiciled  out  of  England,  then  the  whole  of  his  personal 
property,  wherever  it  happened  to  be  at  the  time  of  his  death,  is  to  be 
regarded  as  situate  in  the  country  of  domicile,  and  therefore  exempt. 
This  suggestion  has  been  fully  justified  by  the  subsequent  decision  of 
the  House  of  Lords  in  the  case  of  Thompson  v.  The  Advocate-Greneral 
(u)  :  There  a  British  born  subject  died  domiciled  in  a  British  colony  : 
At  the  time  of  his  death  he  was  possessed  of  personal  property  locally 
situate  in  Scotland :  Probate  of  his  will  was  taken  out  in  Scotland, 
for  the  purpose  of  there  administering  this  property  :  and  out  of  the 
fond  thus  obtained  by  the  executor,  legacies  were  paid  to  legatees  resid- 
ing in  Scotland  :  And,  it  was  held,  on  the  principle  above  mentioned, 
that  legacy  duty  was  not  payable  in  respect  of  these  legacies.  In  the 
course  of  the  discussion  of  this  case,  the  following  question  was  put  by 
the  house  to  the  judges  :  mz,  "  A.,  a  British  born  subject,  bom  in 
England,  resided  in  a  British  *colony  :  He  made  his  Will,  and  died 
domiciled  there  :  At  the  time  of  his  death,  he  had  debts  owing  to  him 
in  England  :  His  executors  in  England  collected  these  debts,  and  out  of 
the  money  so  collected  f)aid  legacies  to  certain  legatees  in  England. 
The  question  is,  are  such  legacies  liable  to  the  payment  of  legacy 
duty?*'     The  judges  were  unanimously  of  opinion  in  the  negative. 

And   the  house    decided   accor4ingly. This  case   was   afterward 

regarded  by  the  Court  of  Exchequer  in  The  Attorney-General  v. 
Napier  (x)  as  having  definitely  settled  the  principle  above  stated  ; 
and  the  barons  decided  accordingly  a  converse  case  ;  viz.  that  where 
the  intestate  was  domiciled  in  England  and  the  property  abroad,  it 
was  liable  to  the  duty. 

Accordingly  it  has  been  held  that  succession  duty  is  not  payable 
on  legacies  given  by  the  will  of  a  person  domiciled  in  a  ^  ^^o  sncceB- 
foreign  country  (y).  sioadnty. 

The  same  principle  applies  to  cases,  where  legacies  are  given  in 

(0  See  an^,  p.  *1887  rt  w^.  (y)  Wallace   v,   Atty.-Gten..  L,  R.   1 

(«)  13  CI.  &  F.  1.    8.  C.  13  Sim.  158.  Ch.  1.    See  also  Atty. -Gen.  v,  Campbell, 

See  also  Aetord,    The  Commissioners  L.  R.  5  H.  L.  524,  and  compare  Re  Cap-' 

of  Charitable  Donations  t,  Devereux,  13  devielle,  2  H.  &  C.  985.    Atty.-Qen.  o. 

Sim.  14.     Chatfield  9.  Berchtoldt,  L.  R.  Blucher  de  Wahlstatt,  8  H.  &C.  374. 

12  Eq.  464.    L.  R.  7  Ch.  192.  Re  Badart's  Trusts,  L.  R.  10  Eq.  28a 

(r)  6  Exch.  217,  220.  And  see  ai\i€,  p.  *1446  (r). 
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exercise  of  powers — for  thoagb  in  such  cases  the  rule  that  the  property 
The  rale  applies  follows  the  person  can  hardly  be  applied,  yet  the  statute 
iS  '^^(^18^0?  (36  Geo.  III.  c.  52,  s.  7),  having  put  into  one  class 
S?rdomicIie?oQt  legacies  given  by  testators  out  of  pei*sonal  estate,  or 
ofBngiand:  Q^^.  q£  ^^j  personal  estate  they  may  have  had  power 

to  dispose  of,  could  not  have  intended  that  a  different  rule  should 
apply  to  different  members  of  the  class,  and  that  duties  should  be 
batnottosncceB-  Payable  by  the  appointees  under  the  wills  of  donees  of 
siondatj.  powers  domiciled  out  of  Great  Britain,  when  no  duty 

would  be  payable  by  legatees  under  the  wills  of  those  persons  to  be 
paid  out  of  their  personal  estates  (2).  But  the  rule  is  different  as  to 
succession  duty  on  testamentary  appointments  under  English  instru- 
ments (a). 

♦Tiiis  difference  is  well  illustrated  by  the  two  cases  of  The  Attor- 
ney-General V.  Campbell  {b)  and  Lyall  v.  Lyall  (c).  In  The  Attor- 
ney-General V,  Campbell,  A.  was  domiciled  in  Portugal,  but  on  a 
visit  to  England  made  his  will  in  English  form  and  appointed  execu- 
tors, some  of  whom  resided  in  England.  He  desired  his  executors  to 
collect  his  propeily,  which  was  in  Portugal,  to  convei*t  it  into  cash, 
pay  certain  legacies  and  invest  the  residue  in  the  English  3  per  cents., 
to  appropriate  what  they  should  think  necessary  to  pay  a  life  annuity 
of  50/.  to  his  sister,  on  the  termination  o{  which  the  appropriated 
fund  was  to  revert  to  and  form  part  of  his  residuary  estate,  and  be 
divided  (like  the  rest)  among  his  three  children.  The  executors  exactly 
performed  the  directions  of  the  trust ;  when  the  sister  died  the  paii* 
appropriated  to  satisfy  her  annuity  became  divisible  among  the  chil- 
dren :  And  it  was  held  that  this  constituted  a  succession  within  the 
meaning  of  the  second  section  of  the  Succession  Duty  Act,  and  was 
liable  to  the  payment  of  succession  duty.  The  general  rule  is  stated 
to  be  that :  Where  personal  property  is  bequeathed  by  a  person  not 
domiciled  in  this  country,  it  is  not,  in  the  first  instance  liable  to 
legacy  or  succession  duty  on  being  paid  to  the  legatee.  But  where 
the  executor  directed  to  collect  foreign  property  and  invest  it  here, 
has  discharged  the  duty  imposed  on  him  and  has  placed  the  fund,  in 
the  way  required,  in  this  country,  any  subsequent  devolution  of  it 
becomes  liable  to  duty,  though  the  party  on  whom  it  may  devolve  may 
(like  the  testator)  be  domiciled  abroad. 

(2)  Re  Wallop's  Trusts,  1  De  O.  J.  &  (h)  L.  R  11  Eq.  378.    L.  B.  5.  H.  L. 

S.  e56.  524. 

(a)  Ihid.    See  also  Re  Lovelace,  4  De  (c)  L.  R.  15  Eq.  1. 
G.  &  J.  840. 
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The  case  of  Lyall  v.  Lyall  was  as  follows  :  By  a  marriage  settle- 
ment executed  in  England,  the  husband  assigned  to  trustees  (all  domi- 
ciled and  resident  in  England)  an  English  policy  of  assurance,  effected 
on  his  own  life  for  2,000/.,  payable  at  the  expiration  of  six  months 
after  his  death,  and  a  sum  of  consols,  and  covenanted  to  pay  to  the 
trustees  within  three  years  the  sum  of  1,000/.;  and  it  was  declared 
*that  the  policy  moneys  and  the  1,000/.  should  be  held  upon  trust  for 
investment  and  payment  of  the  income  to  the  wife  for  life,  and  then 
to  the  husband  for  life  and  then  for  division  among  the  children  of 
the  marriage.  The  husband  died  within  three  years,  having  been  at  the 
time  of  his  marriage,  and  thenceforth,  up  to  the  time  of  his  death, 
domiciled  in  New  South  Wales.  The  wife  survived  only  three  months, 
and  left  one  child,  the  plaintiff,  who  was  also  domiciled  abroad.  At 
the  time  of  the  wife's  death  neither  the  policy  moneys  nor  the  1,000/. 
covenanted  to  be  paid  to  the  trustees  had  been  paid  to  them  :  And  it 
was  held  on  the  authority  of  The  Attorney- General  v,  Campbell  that 
succession  duty  was  payable  by  the  plaintiff  on  the  funds  to  which  he 
became  entitled  under  the  settlement.  By  his  will  the  husband 
appointed  trustees  and  executors  in  New  South  Wales  to  collect  his 
residuary  estate  (which  was  all  locally  situate  in  that  country),  and 
transmit  the  same  to  trustees  and  executors  in  England  who  were  to 
invest  the  funds  so  transmitted  in  England  and  pay  the  income  to  his 
wife  for  life,  and  after  her  death  to  divide  the  same  among  the  chil- 
dren.  At  the  time  of  his  wife's  death  no  part  of  the  residuary  estate 
had  reached  the  hands  of  the  English  trustees,  but  large  remittances 
were  afterward  made  to  them :  'And  it  was  held  that  no  succession 
duty  was  payable  by  the  plaintiff  on  the  funds  to  which  he  became 
entitled  under  the  wilL 
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♦CHAPTER  THE  THIRD. 


BT   WHOH  THE   DUTIES   ABE   PAYABLE. 

It  will  be  observed,  by  referring  to  the  statute  36  Geo.  IH.  c.  52,  8. 

Daties  able  ^'  *^*^  *^®  duties,  in  all  cases  wherein  it  is  not  otherwise 
jf  «gcfltor  or  thereby  provided  for,  must  be  paid  by  the  executor  or 
lem      otherwise  administrator,  upon  retainer  for  his  own  benefit,  or  for 

proTidedfor.  ,      ,         «  ,  i.  i 

the  benefit  of  any  other  persons,  of  any  legacy  or  part  of 
any  legacy,  or  of  the  residue  or  any  part  of  such  residue,  which  lie 
shall  be  entitled  so  to  retain  ;  and  also  upon  delivery,  payment,  or  dis- 
Legacy  dntr  to  charge  of  any  legacy  or  residue,  &c.,  to  which  any  other 
execotor^or  Jf-  person  shall  be  entitled  (a).  It  is  the  duty  of  the  execa- 
min  trator.  ^^^  ^^  deduct  the  legacy  duty  when  they  pay  the  legacy, 

and  if  they  do  not  do  so,  they  are  made  personally  responsible  (b). 

By  the  statute  45  Geo.  III.  c.  28,  s.  5  (c),  it  is  provided,  that  the 
duties  imposed  on  legacies  charged  upon,  or  made  payable  out  of  real 
estate,  &c.,  shall  be  paid  by  the  trustee  or  other  person  entitled  to  the 
real  estate  which  is  subject  to  the  legacy,  and  that  the  duty  shall  be 
retained  by  the  person  paying  such  legacy,  in  like  manner  as  is  pro- 
vided, respecting  legacies  out  of  personal  estate,  by  the  statute  36 
Geo.  III.  c.  52  {d).  In  the  case  of  The  Attorney-General  t?.  Jackson, 
before  stated  (e),  the  land  out  of  which  the  legacy  was  payable,  ♦had 
been  devised  to  two  persons  in  moieties  ;  the  one  moiety  to  the  one 
for  life,  and  the  other  moiety  to  the  other  in  fee  :  And  the  Court  of 
Exchequer  held,  that  both  the  parties,  the  tenant  for  life  of  the  one 
moiety,  and  the  tenant  in  fee  of  the  other,  were  liable  to  the  crown  for 
the  payment  of  the  legacy  duty. 

The  collection  of  the  succession  duty  is  provided  for  by  the  44th 


(a)  See  ante,  p.  *1410. 

(b)  Per  Parke,  B.,  in  Re  Sammon,  3 
Mees.  &  W.  886.  There  is  a  plain  dis- 
tinction between  legacy  duty  and  suc- 
cession duty  in  this  respect — the  Legacy 
Duty  Act  provides  that  the  executors 
shall  be  liable  to  see  to  the  payment  of 
the  duty ;  the  Succession  Duty  Act  does 
not  contain  a  similar  provision  appli- 

[*1606]        [*1606] 


cable  to  sums  which  an  executor  has  to 
pay  under  a  covenant :  per  Lindley,  L. 
J.,  in  Re  Higgins,  81  CD.  142,  146. 
As  to  limitation  of  an  executor's  liabil- 
ity  by  lapse  of  time,  see  post,  p.  *1515, 
and  see  ante,  p.  *1411. 

(c)  See  ante,  p.  ♦1441. 

(d)  See  ante,  p.  *1410  et  seq, 

(e)  See  ante  p.  *1489. 
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and  five  following  sections  of  the  statute  16  &  17  Vict.  c.  51,  by 
which  that  daty  is  imposed  (/).  And  it  will  be  observed,  that  by 
the  interpretation  claase  (g\  the  term  'trustee"  is  to  include  an 
executor  or  administrator. 

It  was  decided  in  Hales  t?.  Freeman  (A),  upon  the  construction  of 
the  Legacy  Duty  Acts,  that  a  trustee  under  a  will,  who  had  paid  the 
legacy  duty  upon  an  annuity,  charged  on  land,  after  the  expiration  of 
four  years  from  the  death  of  the  testator,  might  recover  the  amount 
of  duty  so  paid  from  the  legatee,  notwithstanding  a  previous  assign- 
ment of  the  annuity  by  such  legatee  (»). 

Bat  a  question  may  arise,  whether  the  legacies  are  not,  by  the  terms 
of  the  will,  to  be  paid  in  full,  free  of  the  legacy  duty,  so  as  to  make 
it  incumbent  on  the  executor  to  retain  the  duty  out  of  the  residue, 
instead  of  deducting  it  from  the  payment  to  the  legatee  (A;). 

*In  Barksdale  v.  Gilliat  (/),  the  testator  directed  all  the  legacies  to 
be  paid  at  the  expiration  of  six  months  after  his  decease  wth(yu;t  any 
deduction :  And  Lord  Eldon  held,  that  the  legatees  were  entitled  to 
the  full  amount,  and  that  the  legacy  duty  must  be  paid  by  the  execu- 
tors.     So  in  Smith  v.  Anderson  (m),  the  testator  gave  certain  annu- 


(/)  See  aide,  p.  *1471  eL  %eq, 

(^)  See  antt,  p.  *1446. 

(A)  1  Bred.  &  Bing.  891.  S.  0.  4 
Moo.  21. 

(»)  This  case  was  recognized  and  acted 
OD  in  Stow  «.  Davenport,  5  B.  &  Adol. 
366.  Bate  «.  Payne.  18  Q.  B.  900.  A 
purchaser  from  a  legatee  is  not  neces- 
sarily subject  to  the  same  liability  as  the 
legatee  himself  in  this  respect :  Far  well 
r.  Seale,  8  De  G.  &  Sm.  859. 

(A;)  In  such  cases,  no  duty  shall  be 
chargeable  on  the  money  to  be  applied 
to  the  payment  of  the  duty :  See  stat. 
36  C^.  8,  c.  52,  s.  21,  anU,  p.  «1428. 
A  direction  in  a  will,  ''  I  direct  all  the 
l^gactes  left  by  my  will  and  codicil  to 
be  paid  free  of  legacy  duty,"  will  not 
free  property  liable  to  succession  duty 
from  that  duty :  Re  Johnston,  26  C.  D. 
588,  554.  In  the  case  of  Re  Johnston,  26 
C.  D.  588,  it  was  held  that  under  the 
words  "  all  the  legacies  left  by  my  will 
and  oodidl  to  be  paid  free  of  legacy 
duty,"  the  I^acy  duty  was  to  be  paid  out 


of  the  estate  on  all  legacies  as  well  pecu- 
niary  as  specific,  the  word  "  paid  "  not 
being  sufl9cient  under  the  circumstances 
to  cut  down  the  direction  to  pecuniary 
legacies  only.  See  also  Ansley  «.  Cot- 
ton, 16  L.  J.  Ch.  55,  where  it  was  held 
that  the  general  term  "legacy"  will 
include  a  gift  of  stock,  and  Douglas  i), 
Congreve,  1  Keen  410,  where  it  was 
held  that  the  term  **  pecuniary  legacy  " 
will  not  have  that  effect,  although  it 
will  include  the  forgiveness  of  a  debt : 
Morris  n,  Livle.  11  L.  J.  Ch.  172. 
Where  a  particular  legacy  is  directed  to 
be  paid  free  of  legacy  duty,  and  the 
estate  is  insufiScient  to  pay  all  the  leg- 
acies, the  legacy  duty  on  the  sum  to  be 
actually  received  by  Uie  legatee  must  be 
paid  by  the  executor  before  apportion- 
ing the  fund  available  for  the  payment 
of  the  legacies  ratably  amongst  the 
legatees :  Re  Wilkins,  27  C.  D.  708. 
Heath  v.  Nugent,  29  Beav.  226. 

(0  1  Swanst.  562. 

(m)  4  Russ.  Chanc.  Cas.  852. 
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ities^  and  directed  them  to  be  paid  without  any  deduction  whatsoever: 
And  Sir  John  Leach,  M.  R.,  held,  that  the  annuities  slioald  be  paid 
clear  of  legacy  duty,  on  the  ground,  that,  from  the  nature  of  the 
property  out  of  which  the  annuities  were  to  be  paid,  there  could  be  no 
deduction,  except  in  respect  of  the  legacy  duty  :  His  honor,  in  giving 
judgment,  said,  that  he  admitted  that  it  was  to  be  stated  as  the  fair 
result  of  Lord  Eldon's  judgment  in  the  above  case  of  Barksdale  v. 
Gilliat,  that  his  lordship  considered  that  a  direction  to  pay  annuities 
without  deduction  would  not  extend  to  exempt  the  annuitants  from 
the  legacy  duty,  if,  from  the  nature  of  the  property  out  of  which  the 
annuities  were  payable,  there  was  any  other  deduction  to  which  the 
annuities  might  be  subject.  The  correctness,  however,  of  this  view  of 
Lord  Eldon's  judgment  was  denied  by  Lord  Brougham  in  Louch  v, 
Peters  (n),  and  by  Alderson,  B.,  in  Gude  v.  Mumford  (o). 

In  Dawkins  v.  Tatham  (/>),  an  annuity  was  given  by  a  *will,  dear 
of  cUl  deductions^  and  was  directed  to  be  paid  out  of  certain  sums  of 
stock  standing  in  the  testator's  name  :  And  Sir  L.  Shadwell,  Y.-C, 
held  that  the  executors  were  bound  to  pay  the  legacy,  free  from  the 
legacy  tax. 

In  Stow  V,  Davenport  (^),  lands  were  devised  to  the  use  among 
others,  that  M.  A.  F.  should  take,  from  and  out  of  the  same  premises, 
an  annuity  or  yearly  charge  of  500/.  a  year,  to  be  paid  clear  of  all 
taxes  and  deductions^  remainder  to  S.  for  life,  subject  to  the  annuity  : 
And  the  Couit  of  King's  Bench  held,  that  the  annuity  was  to  be  paid 
clear  of  legacy  duty,  and  was  a  charge  upon  the  land  ;  and  conse- 
quently, that  S.,  who  had  entered  into  possession  under  the  devise  to 
him,  and  been  compelled  to  pay  the  legacy  duty  on  the  annuity,  pur- 
suant to  45  Geo.  III.  c.  28,  s.  5,  could  not  recover  it  again  from  the 
annuitant  (r). 


(n)  1  M.  &  E.  489. 

(o)  2  Y.  &  C.  448. 

(p)  2  Sim.  492.  It  must  be  observed, 
that  1q  the  case  already  mentioned  of 
*  Hales  V.  Freeman,  1  Brod.  &  Bingh. 
891,  the  Court  of  C.  P.  held  that  a  leg- 
atee, to  whom  an  annuity  was  given 
''clear  of  all  deduction,"  was  compel- 
lable to  refund  the  amount  of  the  duty : 
But  the  point  which  might  have  been 
raised  upon  the  construction  of  these 
words  does  not  appear  to  have  been 
noticed  by  either  the  bar  or  the  bench ; 
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and  the  argument  and  decision  pro- 
ceeded on  a  totally  distinct  ground. 

(q)  5  B.  &  Adol.  859.  8.  C.  Nev.  & 
M.  805. 

(r)  Whether  or  not  an  annuity  is  to 
be  free  from  any  deduction  for  income 
tax  must  depend  upon  the  meaning  of 
the  words  used  by  the  testator,  that  is, 
upon  the  meaning  with  which  he  uses 
the  word  "deduction."  Prima  fade 
the  word  "  deduction  "  does  not  include 
income  tax,  because  income  tax  is  not  a 
deduction,  but  a  payment — ^to  be  made 
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Again,  in  Louoh  v.  Peters  («),  a  testatrix  gave  to  L.  for  his  life  an 
annuity  or  clear  yearly  snm  of  500/.,  to  be  paid  and  payable  half 
yearly,  out  of  real  estate,  dear  ofaU  taxes  and  outgoings:  And  it  was 
held,  by  Sir  J.  Leach,  M.  R.,  and  *afterward  by  Lord  Brougham  on 
appeal,  that  the  annuitant  took  it  clear  of  the  legacy  duty. 

Further,  ip  Courtoy  v,  Vincent  (^),  a  testator  directed  his  executors 
and  trustees  to  pay  certain  annuities  and  legacies  dear  of  the  property 
tax,  and  all  expenses  attending  the  same :  And  it  was  held  by  Sir  T. 
Plumer,  M.  B.,  that  the  legacy  duty  ought  to  be  paid  out  of  the  assets 
of  the  testator,  and  that  the  annuitants  and  legatees  were  entitled  to 
receive  the  full  amount  of  their  respective  legacies  and  annuities, 
without  any  deductions  in  respect  of  legacy  duty. 

So  in  Gk)dsden  v,  Dotterill  (ti),  a  testator  bequeathed  to  his  sister  a 
legacy  of  100/.,  to  be  paid  to  her  J¥ee  from  cUl  expense;  and  it  was 
held  by  Sir  J.  Leach,  M.  R.,  that  this  legacy  was  to  be  paid  dbcharged 
of  duty. 

Again,  in  Gude  v.  Mumford  (t?),  a  testator  devised  to  James  Methe- 
rell,  for  his  life,  "  one  annuity  or  clear  yearly  sum  of  100/.,"  and 
charged  his  estates  at  Chobham  with  the  payment  of  '^  the  said  annuity 
or  yearly  sum  of  100/.  " :  He  then  devised  the  estates  at  Chobham  to 
trustees,  in  trust  to  levy  and  raise  the  annuity,  and  pay  the  same  to 
James  Metherell ;  and  subject  thereto,  and  all  costs,  charges,  and 
expenses  attending  the  raising  and  paying  the  same,  in  trust  for  A. 
for  life,  with  remainder  to  B.  in  fee  :  And  Alderson,  B.,  held,  that 
James  Metherell  was  entitled  to  the  annuity  clear  of  all  deductions 
for  legacy  duty,  and  that  the  residuary  estate  was  chargeable  with  the 
duty  payable  thereon  :  The  learned  baron  observed,  that  it  was  clear, 
from  the  authorities  on  the  subject,  that  if,  from  any  directions  con- 
tained in  the  will,  an  intention  on  the  part  of  the  testator  can  be  col- 
lected that  the  legacy  duty  should  be  paid  by  the  executor,  the  court 
will  carry  that  direction  into  effect :  And  the  learned  judge  denied 


by  the  recipient  of  the  legacy ;  and 
there  must  be  Bomething  else  besides 
the  word  "deduction  "  to  make  the  gift 
of  an  annuity  free  of  income  tax.  In 
the  cases  of  Festing  v.  Taylor,  8  B.  & 
8.  217.  Lord  Lovat  «.  Duchess  of 
Leeds,  2  Dr.  &  Sm.  62.  Turner  «. 
Hnllineux,  IJ.  &  H.  884.  Re  Banner- 
man's  Estote.  21  C.  D.  105.  the  court 
found  sufBcient  to  construe  the  will  in 
the  wider  sense.     In  the  cases  of  Wall 


0.  Wall,  15  Sim.  518.  Lethhridge  «. 
Thurlow,  15  Beav.  384.  Abadam  v. 
Abadam,  88  Beav.  475.  Sadler  «.  Rick- 
aids,  4  E.  &  J.  802.  Peareth  v, 
Marriott,  22  0.  D.  182.  Gleadow  v. 
Leetham,  22  0.  D.  269,  the  court  was 
unable  to  admit  such  construction. 

(«)  1  M.  &  E.  489. 

(0  1  Turn.  &  Russ.  488. 

(tt)  1  M.  &  E.  66. 

(9)  2  Younge  &  Coll.  448. 
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that  the  view  taken  by  Sir  J.  Leach  (a;),  of  Lord  Eldon's  judgment  in 
Barksdale  v.  Gilliat,  was  correct :  but  declared  his  opinion,  that  the 
'''right  construction  of  it  was,  that  Lord  Eidon  considered  the  words 
^'  without  deduction  "  to  mean,  in  their  ordinary  sense,  '^  clear  of  all 
deduction,"  and  then  went  on  to  examine,  whether,  in  the  four  comers 
of  the  will,  he  could  find  the  same  words  used,  in  another  sense,  or 
in  a  more  definite  and  limited  sense  ;  and  whether,  if  he  could  find  an 
intention  to  use  them  in  a  limited  sense,  he  could  carry  that  intention 
into  effect ;  and  upon  the  whole  he  arrived  at  the  conclusion  that  the 
words  must  be  used  in  their  ordinary  sense  without  qualification  (y). 

But  in  Foster  v.  Ley  (2),  where  a  testatrix  bequeathed  property  in 
trust  ^^  to  pay  off  the  debts  of  her  first  husband,  as  it  was  her  will  that 
the  same  should  be  discharged,"  and  the  money  remaining  unexpended, 
to  her  nephew  ;  the  Court  of  Common  Pleas  held,  that  the  creditors 
ought  to  pay  the  legacy  duty  upon  their  several  debts ;  and  that  the 
matter  having  been  overlooked  in  an  order  made  by  the  Court  of 
Chancery  for  the  payment  of  the  debts,  the  executors,  who  had  paid 
the  debts  in  full,  and  then  paid  the  legacy  duty,  might  recover  the 
amount  from  the  creditors  respectively,  in  an  action  for  money  paid 
to  their  use. 

Again,  in  Sanders  v.  Kiddell  (a),  a  testatrix  gave  to  trustees  such  a 
sum  of  money  as  that  the  annual  produce  thereof,  when  invested  in 
the  funds,  would  produce  the  dear  yearly  sum  of  500/.,  upon  trust  to 
pay  the  annual  produce  to  certain  of  her  relations  in  succession  for 
life,  and  afterward,  as  to  one-fifth  part,  upon  trust  to  pay  it  to  M.  C. 
Gascoigne  for  his  life,  and  after  his  decease,  to  any  wife  who  might 
survive  him,  during  her  life,  and  after  the  decease  of  the  survivor  of 
them,  upon  trust  for  his  children  :  And  Sir  L.  Shadwell,  V.-C,  held 
that  the  fund  was  not  exempted  from  legacy  duty  ;  for  that  it  appeared, 
from  the  language  of  the  *will,  that  the  testatrix  meant  that  what  she 
had  directed  to  be  done,  shoiild  be  done  at  once  ;  that  M.  C.  Gascoigne 
might  or  might  not  marry  a  relation  of  the  testatrix,  and  his  children 
might  be  related  in  some  degree  to  the  testatrix,  or  they  might  not ; 
and,  therefore,  that  the  word  "clear"  must  be  taken  to  refer  not  to 
the  legacy  duty,  but  to  the  expenses  of  investment,  and  so  on  (6). 

(x)  See  amU,  p.  ♦1507.  ley,  80  Beav.  241.    Re  Ctoles's'WiU,  L. 

(y)  See  also  Accord,  Harris  0.  Burton,  R.  8  Eq.  271. 

11  Sim.  161.    Ford  c.  Ruxton,  1  Coll.  («)  2  Bingh.  N.  S.  269. 

408.     Bailey  0.  Boult,  14  Beav.  505.  (a)  7  Sim.  586. 

Haynes  9.  Haynes,  8  De  G.  M.  &  G.  %  In  this  case  the  testator  did  not 

590.    19  Beav.  499.    Warbrick  «.  Var-  use  the  words  "  clear  of  all  deductions," 
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And  this  case  was  recognized  and  aoted  upon  I^  Romillyi  M.  R.,  in 
Pridie  ty.  Field  (c). 

Where  one  legacy  is  given  by  will  free  of  duty,  and  by  a  codicil 
another  is  given  in  mjihstitutionoi  that  given  by  the  will,  and  upon  the 
same  trusts,  the  substituted  legacy  is  also  to  be  considered  as  given 
free  from  the  duty ;  because,  being  a  mere  substitution,  it  is  prima 
facie  attended  with  the  same  incidents  :  so  where  a  subsequent  addi- 
tion is  made  to  a  prior  legacy,  the  addition  will  have  the  same  qual- 
ities {d). 

Thus  in  Cooper  v.  Day  («),  the  testator  gave  to  his  widow  800/., 
payable  within  three  months  from  his  death,  and  free  from  legacy 
duty :  He  also  gave  4,000/.  to  trustees,  payable  to  them  within  the 
same  period,  free  from  legacy  duty,  in  trust  for  his  two  daughters,  to 
be  paid  at  twenty-one,  with  intermediate  interest  for  their  mainte- 
nance :  By  a  codicil,  the  testator  bequeathed  to  his  wife^ftn  additional 
sum  of  200/.  free  from  legacy  duty :  he  also  revoked  the  legacy  of 
4,000/.  and  in  substitution  gave  in  trust  for  his  daughters  5,000/., 
^^  upon  the  trusts,  and  to  and  for  the  same  intents  and  purposes,  and 
under  and  subject  to  the  same  powers,  provisoes  and  limitations,  as  ex- 
pressed in  his  will  concerning  the  legacy  of  4,000/. ; "  By  a  second 
codicil  the  testator  revoked  the  gift  of  5,000/.,  and  gave  in  its  place 
6,0002Lto  the  same  trustees,  '''upon  the  trusts,  &c.,  following  the  words 
in  the  first  codicil :  The  only  question  was,  whether  the  legacy  of 
6,000/.  was  to  be  paid  free  of  the  legacy  duty  :  and  Sir  William  Grant 
declared,  upon  the  authority  of  the  cases  of  Leacroft  v.  Maynard  (/), 
and  Crowder  v.  Clowes  (^),  that  the  substituted  legacy  of  6,000/.  was 
to  be  taken  as  exempted  from  the  legacy  duty,  in  like  manner  with 
the  original  legacy,  in  the  place  of  which  it  was  given.  So  in  Shaf  tes- 
bary  o.  Marlborough  (A),  a  testator  by  his  will  gave  an  annuity  to  his 
grandson,  and 'directed  the  executors  to  pay  the  legacy  duty  on  all  the 
legacies  and  annuities  given  by  his  will  :  By  a  codicil,  he  gave  an 
annuity  to  hb  grandson  in  lieu  of  the  annuity  given  by  his  will :  And 
Sir  L.  Shad  well,  V.-C,  held,  that  the  annuity  given  by  the  codicil  was 

and  besides,  the  parties  were  to  take  in  (c)  19  Beav.  497. 

suooeasion:    per  Shadwell,  V.-C,   in  ((2)  By  Sir  J.  Leach,  V.-C,  6  Madd. 

liarris  t.  Burton,  11  Sim.   161,  168.  81.    See  the  cases  collected,  ante,  p. 

Where   a  legacy,  the  fund  being   in  *  1163,  note  (A).    Pw<,  p.  *1512,  note  (t). 

court,  was  assigned  by  a  deed,  which  (e)  3  Meriv.  154. 

represented  that  it  was  unincumbered,  it  (f)  8  Bro.  C.  C.  228.    S.  C.  1  Yes. 

held  that  the  legacy  duty  did  not  279. 
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constitnte  an  "  incumbrance  "  :    Bliss         ig)  2  Yes.  449,  450. 
t.  Putnam,  7  Beav.  40.  (A)  7  Sim.  287. 
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free  from  legacy  duty ;  his  honor  observing,  that  when  the  things 
bequeathed  by  a  codicil  is  given  as  a  mere  substitution  for  that  which 
is  bequeathed  by  the  will,  it  is  to  be  taken  with  all  its  accidents  (»). 

But  in  Chatteris  v.  Young  (/),  the  testator  bequeathed  to  his  daugh- 
ter 50,000/.,  of  which  20,000/.  was  to  be  paid  to  her  absolutely,  and, 
as  to  the  remaining  30,000/.,  she  was  to  receive  the  interest  to  her 
separate  use  during  her  life,  and  after  her  death,  the  principal  was  to 
be  paid  to  such  person  or  persons,  as  she  might  by  her  will  appoint ; 
and,  after  giving  various  other  legacies,  and  bequeathing  to  the  same 
daughter  a  share  of  the  residue  of  his  personal  estate,  he  directed  that 
all  the  specific  and  pecuniary  legacies  thereinbefore  bequeathed  should 
be  paid  to  the  respective  legatees  free  of  the  legacy  duty  :  The  daugh- 
ter having  died  in  his  lifetime,  he  afterward  by  a  codicil,  ^'  instead  of 
the  legacies  given  to  her  by  my  will,  which  are  now  lapsed,"  be- 
queathed to  her  husband  20,000/.:  Sir  John  Leach,  V.-C,  decreed  (^*), 
'''that  the  husband  was  not  entitled  to  have  the  20,000/.  paid  to  him 
free  of  legacy  duty  :  And  upon  appeal  to  the  Lord  Chancellor  his 
lordship  (Lord  Lyndhurst)  was  of  opinion  that  the  legacy  given  to 
the  husband  by  the  codicil  could  not  be  considered  as  given  by  way  of 
substitution  for  the  legacy  which  the  will  had  destined  for  his  wife, 
but  was  an  independent,  distinct,  substantive  bequest :  He  therefore 
confirmed  the  judgment  of  the  yice-Chancellor,  and  dismissed  the 
appeal  (/). 

In  Byne  t?.  Currey  (w),  a  testator  by  his  will,  bequeathed  certain 
legacies  to  charitable  institutions,  and  directed  that  they  should  be 
paid  as  follows,  "  Which  charitable  legacies  I  direct  may  be  paid  oat 
of  my  personal  estate,  prior  to  the  payment  of  my  debts,  and  the  said 
legacies  hereby  by  me  given  and  bequeathed : "  He  then  directed 
'^all  his  legacies  to  be  paid  within  two  years  after  his  decease,  free  of 
any  deduction  for  tax  or  duty  :  "  By  a  codicil,  he  bequeathed  legacies 
payable  and  raisable  immediately  :  And  the  Court  of  Exchequer  held, 
that  the  charitable  legacies,  and  the  legacies  given  by  the  codicil 
raisable  immediately,  were  payable  free  from  legacy  duty  (n). 

In  Douglas  v,  Congreve  (o),  a  testator  gave  to  M.  S.  50,000/.,  three 

(»)  See  also  Aeeard.  Fisher ».  Brierley,  375.     Early  «.   Benbow,   ante,    p.  *7, 

30  Beav.  ^7.    Johnstone  v.  Lord  Har-  note  («). 

rowby,  1  De  G.  P.  &  J.  428,  overruling  (m)  2   Cr.    &   Mees.  e08.    8.  C.  4 

S.  C.  Johns.  425.  Tyrwh.  479. 

(j)  2  Russ.  Ohanc.  Cas.  183.  (ji)  See  Accord,  Williams  v,  Hughes, 

(k)  6  Madd.  80.  24  Beav.  474. 

(0  See  also  Burrows  v.  Cottrell,  8  Sim.  (o)  1  Keen  410. 
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per  cent,  consols,  to  be  transferred  within  six  months  after  his  decease, 
and,  after  giving  a  variety  of  specific  and  pecuniary  legacies,  he 
directed  that  the  duty  upon  all  the  pecuniary  legacies  thereinbefore 
bequeathed  should  be  paid  out  of  his  general  personal  estate :  And 
Lord  Langdale,  M.  R.,  held,  that  the  legacy  of  the  stock  was  not  a 
pecuniary  legacy,  and  consequently  not  exempted  under  this  clause  of 
the  will  from  the  payment  of  legacy  duty. 

In  White  v.  Lake  (/>),  a  testator  gave  several  pecuniary  and  specific 
legacies,  and  directed  that  ^^all  legacies  and  bequests"  *by  his  will 
given,  should  be  paid  or  satisfied  free  of  duty,  and  he  devised  his 
residuary  real  estate  to  A.  for  life,  and  afterward  upon  trust  for  sale  : 
and  Lord  Bomilly,  M.  R.,  held,  upon  the  ordinary  meaning  of  the 
words  *^  legacies  and  bequests,"  and  also  upon  the  general  construction 
of  the  will,  that  the  legacy  duty  which  would  become  payable  on  the 
proceeds  of  the  real  estate,  was  not  payable  out  of  the  personal  estate. 

In  Lord  Londesborough  v.  Somerville  ((7),  the  testator  directed 
legacy  duty  to  be  paid  out  of  his  general  personal  estate  on  the  annu- 
ities and  pecuniary  legacies  given  by  the  will :  And  it  was  held  by 
Romilly,  M.  R.,  that  the  income  of  residuary  uninvested  personal 
estate  directed  to  be  invested  in  land  and  settled  to  uses,  was  not  an 
annuity  within  such  direction  (r). 

In  Noel  V.  Lord  Henley  («),  a  legacy  was  bequeathed  to  be  paid  out 
of  the  rents  and  profits,  and  the  produce  of  the  sale  of  _         ^    ^    ^ 

*^  *'  Out  of  what  fund 

a  real  estate  devised  to  be  sold  for  the  payment  of  such  the  duty  is  to  be 
legacy,  inter  alia :  In  a  subsequent  part  of  the  will  this 
legacy  was  directed  by  a  general  clause,  extending  to  all  the  legacies 
before  given,  to  be  paid  in  full,  free  of  the  duty :  And  the  Court  of 

(p)  L.  R.  6  £q.  188.  yearly  sum  given  to  A. :  A.  and  the 

(9)  19  Beav.  205.  legatees  in  remainder,  were  strangers  in 

(r)  In  Calvert «.  Sebbon,  2  Keen  672,  blood  to  the  testator ;  so  that  the  same 

Bnanncs     ofi       *  teststof  bequeathed  rate  of  duty  was  chargeable  on  the 

■tee  for  life  ex-  some  specific  chattels  whole  bequest,  and  the  full  amount  of 

yiiSiStiy"  and  a  sum  of  20(W.  to  the  duty  payable  at  once  (see  anU,  pp. 

A.,  and  he  directed  his  ♦1416,    *1417) :    And  Lord  Liangdale, 

executors  to  invest  in  the  funds  such  a  M.  R.,  held,  that  the  legacy  duty  was 

sum  as  would  produce  2002.  a  year,  clear  payable  out  of  the  testator's  residuary 

of  the  legacy  duty,  and  all  other  deduc-  estate,  both  in  respect  to  the  interest 

ttons,   wbidi  annual   sum  was  to  be  given  to  A.,  and  to  those  in  remainder ; 

paid  to  A.  for  her  life,  and  after  her  inasmuch  as  the  residuary  legatee  could 

decease  the  principal  was  to  be  paid  to  not  on  A.'s  death  call  back  any  part  of 

other  parties  ;  and  the  testator  directed  the  duty  that  had  been  paid. 

his  executors  to  pay  the  legacy  duty  on  (»)  7  Price  241.     S.  C.  in  Dom.  Proc. 

the  specific  and  pecuniary  legacies  and  12  Price  218. 
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Exchequer  held^  that  the  daty  on  that  particular  legacy  must  be  paid 
out  of  the  real  fund,  and  not  out  of  the  ^personalty ;  the  exemption 
from  the  duty  being  an  augmentation  of  the  legacy,  and  therefore 
payable  out  of  the  specific  fund  (^). 

It  may  here  be  convenient  to  notice  that  by  recent  statutes  certain 
Limitation  of  limitations  of  time  have  been  imposed  on  the  right  of 
lig^imS^iind  ^^  crown  to  recover  legacy  and  succession  duties, 
•accenrondaues.  r^)^^^  fey  62  &  63  Vict.  c.  7,  s.  14,  it  is  provided  that  no 
person  shall,  under  a  testamentary  document  admitted  to  probate,  or 
under  letters  of  administration,  or  under  a  confirmation,  be  liable  for 
payment  of  any  legacy,  succession,  or  estate  duty,  after  six  years  from 
the  settlement  of  the  account  in  respect  of  which  the  duty  is  payable, 
where  such  account  was  in  all  respects  a  full  and  true  account.  And 
further  that  trustees,  executors  and  administrators,  are  not  to  be 
liable  after  six  years  if  it  be  proved  to  the  commissioners  that  the 
account  rendered  was  correct  to  the  best  of  their  knowledge. 

By  sect.  13  of  62  &  53  Vict.  c.  7,  it  is  provided  that : — 
Power  to  deposit  (!•)  ^  person  may  deposit  with  the  commissioners  an 
moite  imd  u2bS-       attested  copy  of  any  document  creating  a  liability  for 
MMe^afte r°q>e£      Succession  or  estate  duty,  other  than  a  testamentary 
flfld  period.  ^^g  admitted  to  probate. 

(2.)  A  receipt  is  to  be  given  by  the  ofiScer  of  the  com- 
missioners for  such  document. 
(3.)  After  such  a  receipt  has  been  given  for  a  copy  of 
such  a  document,  no  person  is  to  be  liable  for  duty 
under  it  after  six  years  from  the  date  of  notice  to  the 
commissioners  of  the  fact  which  gives  rise  to  an  im- 
mediate claim  to  such  duty. 
(4.)  The  costs  of  depositing  the  copy  and  obtaining  the 
receipt  are  to  be  considered   duly  incurred  by  the 
trustee  or  executor. 
By  62  &  63  Vict.  c.  7,  s.  12,  it  is  provided  that  (1)  notwithstanding 
sect.  42,  and  any  other  provision  of  the  act  of  1863,  real  property 
estates  and  interests  shall  not  be  liable  as  against  *purchaser8  or 
mortgagees  for  succession  or  estate  duty  after  six  years  from  the  date 
of  notice  to  the  commissioners  that  the  successor  has  become  entitled, 
or  from  that  of  the  first  payment  of  an  installment  or  part  of  the  duty 
or  (where  the  successor  has  availed  himself  of  the  option  given  by  61 

if)  See  also  Stow  9.  Davenport,  wnJU^      College,  L.  R.  16  Eq.  19.    Wilson  «. 
p.  ♦1508.    Wilkinson  «.  Barber,  L.  R.      O'Leary,  L.  R.  17  Eq.  419. 
14  Eq.  96.    Farrer  %.  St.  Catherine's 

[*1515]        [*1616] 


Ch.  Ill-]  By  whom  the  Duties  are  Payable.  99 

&  52  Vict.  o.  8,  8.  22)9  after  two  years  from  the  time  for  payment  of 
the  last  installment  or  part  of  the  duty,  or  in  the  absence  of  any  such 
notice  or  payment  after  the  lapse  of  twelve  years  from  the  happening 
of  the  event  (whether  before  or  after  the  passing  of  this  act)  which 
gave  rise  to  an  immediate  claim  to  such  duty,  or  if  such  period  expires 
within  six  years  from  the  date  of  the  passing  of  the  act,  then  after 
the  expiration  of  six  years  from  the  last-mentioned  date. 

(3.)  The  duty  unpaid  at  the  end  of  such  periods  shall  be  paid  by 
the  successor  or  persons  mentioned  in  sect.  44  of  the  act  of  1853, 
other  than  the  purchaser  or  mortgagee,  and  be  charged  upon  other 
property  comprised  in  the  succession  (unless  vested  in  the  purchaser 
or  mortgagee),  and  in  the  case  of  a  mortgage  upon  the  equity  of 
redemption. 

(3.)  A  purchaser  or  mortgagee  shall  not  for  the  purpose  of  obtain- 
ing the  exemption  be  bound  to  see  that  the  duty  is  discharged  out  of 
the  parchase-money  or  loan. 
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BOOK  THE  FIEST. 

OP  ASSETS. 

Having  investigated  in  a  former  part  of  this  work  the  quantiiy  of 
the  estate  which  devolves  to  an  executor  or  administrator,  it  remains, 
1st,  to  consider  what  portion  of  that  property  is  regarded  in  law 
as  applicable  by  him  to  the  satisfaction  of  the  different  claimants  on 
the  estate  in  his  hands,  as  well  upon  valuable  consideration  as  vol- 
unteers :  and,  2ndly,  to  complete  the  examination  already  commenced 
in  an  earlier  stage  of  this  treatise  (a),  of  the  order  in  which  that 
application  must  be  made,  with  reference  to  the  priority  subsisting 
among  the  claimants  (b). 

The  property  which  will  be  the  subject  of  these  two  inquiries,  is 
called  assets  in  the  hands  of  the  executor  or  administrator,  that 
is  sufficient,  from  the  French  assez,  to  make  him  chargeable  to  a 
creditor,  and  a  legatee  or  pai-ty  in  distribution,  so  far  as  such  prop- 
erty extends. 

This  portioi)  of  the  estate  of  the  deceased  is  sometimes  designated 
by  the  older  writers  by  the  term  "  assets  enter  mains,"  in  contradis- 
tinction to  "  assets  per  descent,^  by  which  last  expression  is  denoted 
that  portion  which  descends  to  the  heir,  and  which  is  sufficient  to 
charge  him,  as  far  as  it  goes,  with  specialty  debts  of  his  ancestor. 

(a)  Ante,  p.  *850  et  seq.  of  specialty  debts  having  been  taken 

(b)  This  subject  is  of  less  importance      away  by  32  &  33  Vict.  c.  46. 
than  formerly  by  reason  of  the  priority 
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•CHAPTER  THE  FIRST. 


OP  PERSONAL  ASSETS,  LEGAL  OR  EQUITABLE.t 

The  general  rule  with  respect  to  what  shall  be  said  to  be  assets  in 
the  hands  of  an  execntor  or  administrator  to  charge 
him,  is  thus  laid  down  in  a  book  of  authority  (a)  i  "AU  J^'^iYnlit 
those  goods  and  chattels,  actions  and  commodities,  utw  ?  ^^  *°  ®*®^" 
which  were  of  the  deceased  in  right  of  action  or  pos- 
session as  his  own,  and  so  contiQued  to  the  tiAie  of  his  death,  and 
which  after  his  death  the  executor  or  administrator  doth  get  into 
his  hands  as  duly  belonging  to  him  in  the  right  of  his  executorship 
or  administratorship,  and  all  such  things  as  do  come  to  the  execu- 
tor or  administrator  in  lieu  or  by  reason  of  that,  and  nothing  else, 
shall  be  said  to  be  assets  in  the  hands  of  the  executor  or  adminis- 
trator to  make  him  chargeable  to  a  creditor  or  legatee." 

There  are  many  instances  in  which  property  in  the  hands  of  an 
executor,  is  regarded  as  assets,  although  it  was  never       ^     ^,  ^ 

^  ,  '  *^  assets  which  were 

m  the  testator :  Thus  if  an  execntor  renew  a  lease,  he  never  m  the  tcsta- 

tor: 

shall  account  for  the  new  lease,  as  well  as  the  old,  as 
assets  (6) ;  •and  this  even  though  the  new  lease  to  the  executor  may 
comprise  additional  property  to  that  included  in  the  testator's  lease 
and  at  an  increased  rent  (c).    So  if  A.  covenants  with  B.  to  make 


t  See  American  note  at  end  of  this 
chapter. 

(a)  Tonehst.  496. 

(h)  Anon.  2  Ch.  Caa.  208.  Bromfield 
r.  Chichester,  2  Dick.  480.  James  v. 
Dean,  11  Yes.  392.  RandaU  v.  Russell, 
3  Meriv.  190.  See  also  Fitzroy  v.  How- 
ard, 3  Rnss.  C.  C.  225.  Giddings  17.  Old- 
dings,  s&tVf.  241.  Fosbrooke  r.  Balguy, 
I  M.  &  K.  226.  Again,  where  the  ex- 
Hsntor  or  administrator  carries  on  the 
trade  of  the  testator  or  intestate,  and 
bays  stock  or  material  for  the  purpose 
of  such  trade,  the  stock  or  materials 
u  between  the  personal  representative 
and  the  estate  will  belong  to  the  estate, 


subject  to  the  personal  representative's 
right  to  indemnity,  Re  Evans,  34  C.  D, 
597 ;  and  will  become  part  of  the  gen- 
eral estate  even  as  against  trade  cred- 
itors, imless  a  testator  has  expressly 
directed  that  the  trade  shall  be  carried 
on,  and  appropriated  a  part  of  his  prop- 
erty for  the  purpose.  In  such  cases  the 
executor  doing  no  more  than  his  duty 
will  be  entitled  to  be  indemnified,  and 
the  trade  creditors  will  have  the  bene- 
fit of  this  indemnity.  £r  parte?  Garland, 
10  Ves.  110.  Re  Johnson,  15  C.  D.  548. 
And  seepostf  p.  *1682. 

(c)  Re  Morgan,  18  0.  D.  93. 
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Vn'm  a  lease  of  certain  land  by  snch  a  day,  and  B.  dies  before  the 
.    .  day,  and  before  any  lease  made,  A.  is  botmd  to  make 

by  contract :  "^ '  "^  ' 

the  lease  to  the  executor  of  B.,  and  the  lease  so  made 
shall  be  assets  in  his  hands ;  or  if  A.  refuses  to  grant  the  lease,  hei  is 
liable  to  make  the  executor  a  compensation  in  damages,  which  are 
also  assets  {d\  So  if  A.  promises,  on  good  consideration,  to  deliver 
to  B.  by  such  a  day  certain  wares  or  merchandises,  and  this  is  not 
performed  in  the  life  of  B.,  but  delivery  is  made  to  his  executor,  the 
goods  will  be  assets  in  his  hands,  as  well  as  the  money  recovered 
in  damages,  for  not  performing,  would  have  been  (e). 
Again,  chattels  which  were  never  vested  in  the  testator  in  posses- 
sion, but  accrue  to  the  executor  by  remainder,  will  be 

by  remainder :  '  ^  i 

assets  in  his  hands :  Thus,  if  a  lease  be  made  to  one 
for  life,  remainder  to  his  executor  for  years  (/),  such  remainder  will  be 
assets  in  the  hands  of  the  executor,  though  it  were  never  in  the  testa- 
tor (^) .  So  where  a  lease  for  years  is  bequeathed  to  A.  for  life,  and  after- 
ward to  B.,  who  dies  before  A.,  although  B.  never  had  this  term  in  him, 
it  shall  be  assets  in  the  hands  of  his  executor  (A).  So  a  remainder  in 
a  term  for  years,  though  it  never  vested  in  the  testator's  possession, 
and  though  it  stiU  continue  a  remainder,  shall  be  assets  in  the  hands 
of  the  executor ;  for  it  bears  a  present  value,  and  is  vendible  (t). 

So  goods  which  have  accrued  by  increase  since  the  testator's  death 
^  .  are  assets  in  the  hands  of  the  executor:  Thus  if  the 

by  increase : 

sheep  or  other  cattle  of  the  testator  bear  lambs,  &c.,*aftep 
the  testator's  death,  these,  although  never  the  property  of  the  testator, 
will  be  assets  (J)*  So  if  the  executor  of  a  lessee  for  years  enter  into  the 
tenements,  the  profits,  over  and  above  the  rent,  shall  be  assets  (i). 
Therefore,  if  an  executor  has  a  lease  for  years  of  land  of  the  value 
of  20Z.  a  year,  rendering  rent  of  lOZ.  a  year,  it  is  assets  in  his  hands 
only  for  lOZ.  over  and  above  the  rent  (?).    Again,  if  an  executor  em- 

(rf)  Wentw.  Off.  Ex.  188,  14th  edit.  (Jt)  Buckley    r.   Pirk,   1    Salk.    79. 

Chapman  r.  Dalton,  Plowd.  286.    Com.  Wentw.  Off.  Ex.  190, 191, 14th  edit.   But 

Dig.  Assets,  (C).  the  profits,  as  far  as  the  amomit  of  the 

(«)  Wentw.  Off.  Ex.  188,  14th  edit,  rent,  are  received  by  the  executor  aster- 
Corn.  Dig.  Assets,  (C).  tenant,  and  appropriated  to  the  use  of 

(/)  See  ante^  p.  *614  et  seq,  the  lessor :  1  Salk.  79.   See  past,  p.  •1637. 

(g)  Went.  Off.  Ex.  189,  14th  edit.  (0  Body  v,  Hargrave,  Cro.  Eliz.  712. 

Com.  Dig.  Assets,  (C).  Godolph.  Pt.  2,  c.  24,  s.  1.    A  leasehold 

(h)  Ibid.  estate  though  not  sold  is  assets,  ad  va- 

(t)  Ibid.  lorem:  Jury  v.  Woodhouse,  Barnes,  333. 

0)  Wentw.  Off.  Ex.  190,  14th  edit.  Vincent  v.  Sharpe,  2  Stark.  507. 
[•1520J 
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ploy  the  testator's  goods  in  trade,  the  profits  shall  be  assets  (n») : 
And  whether  the  executor  takes  upon  himself  to  carry  on  the  tes- 
tator's trade,  or  does  so  in  pursuance  of  a  provision  in  articles  of 
partnership  entered  into  by  the  deceased  (n),  or  by  direction  of  the 
testator,  contained  in  his  will,  or  under  the  direction  of  the  Court 
of  Chancery,  the  profits  of  such  trade  shall  be  assets,  for  which  he 
shall  be  accountable.  Thus  in  Gibblett  v.  Bead  {o\  Lord  Hardwicke 
held,  that  a  share  in  a  newspaper  should  be  considered  as  the  personal 
property  of  the  deceased,  transmissible  to  his  representatives,  and 
that  the  profits  of  printing  the  same  subsequent  to  his  death  should 
be  distributed  accordingly.  And  his  lordship  said,  that  there  were 
many  cases  where  no  part  of  the  property  of  a  testator  had  been 
employed  or  made  use  of  in  carrying  on  the  business,  and  yet  the 
executor  *had  been  held  accountable  for  the  profits  of  the  business 
as  the  testator's  personal  estate  (p) ;  as  in  the  instance  of  physical 
secrets  or  nostrums,  where  ever3rthing  was  carried  on  with  mate- 
rials purchased  after  the  testator's  death,  and  yet  the  nostrum  was 
part  of  the  personal  estate  of  the  testator  (g).     ♦So,  in  Ktt  x\ 


(m)  Godolph.  Pt  2,  e.  24,  s.  4.  Com. 
Dig.  AsBets,  (C).     Q^post,  p.  *1752. 

(n)  GeneraUy  speaking,  the  death  of 
a  partner,  of  itself,  dissolves  the  part- 
nership: Vulliamy  r.  Noble,  3  Meriv. 
614:  And  even  where  the  partners 
have  covenanted  that  they  and  their 
respeetive  executors  shall  continue 
partners  for  a  certain  time  yet  unex- 
pired, the  executors  of  the  late  partner 
are  entitled  t«  a  decree  for  a  dissoln- 
tion^  subject  to  their  liability  to  dam- 
ages recoverable  in  an  action  by  the 
aorviving  partners,  for  a  breach  of  the 
covenant :  Downs  r.  Collins,  6  Hare, 
418. 

(o)  9  Mod.  459. 

(p)  See  also  Moseley  v,  Bendell,  L. 
B.  6  Q.  B.  338.  Abbott  9.  Parfitt,  L. 
B.  6  Q.  B.  346. 

{q)  His  lordship  farther  observed 
that  if  the  house  of  the  testator  were  a 
house  of  great  trade,  the  executor  must 
account  for  the  value  of  what  is  called 
the  good-will  of  it.    .  See  also  Worral  v. 


Hand,  Peake,  N.  P.  0.  74,  Ace,  So  an 
assignment  by  deed  of  the  good-will  of 
a  trade  has  been  held  to  be  a  convey- 
ance of  "property"  within  the  Stamp 
Act:  Potter  v.  Commissioners  of  In- 
land Revenue,  10  Exch.  147.  But  in 
Spiceri?.  James,  Bolls,  M.  T.  1830,  cited 
in  Collyer  on  Partnership,  p.  82,  where 
an  attorney  having  died  intestate,  an- 
other attorney,  a  friend  of  the  family, 
by  arrangement  with  the  widow,  took 
out  administration,  and  continued  the 
business  of  the  deceased  until  her  son 
came  of  age;  paying  the  widow  half 
the  profits  \  Sir  J.  Leach  held,  that  the 
good-will  of  a  trade  of  a  personal  na- 
ture, as  that  of  an  attorney,  was  not  a 
subject  of  administration  and  was  not 
assets  in  the  hands  of  the  administra- 
tor. [See,  however,  contra^  Smale  v. 
Graves,  3  De  G.  &  Sm.  706.]  With 
respect  to  the  good-will  of  a  business, 
in  which  several  are  partners,  it  seems 
that,  as  to  a  partnership  between  pro- 
fessional persons,  on  the  death  of  one, 
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Pitt  {f)y  ^^  administratrix  of  a  deceased  ropemaker  in  the  king's  yard 
at  Woolwich  was  cited  in  the  Prerogative  Conrt  of  Canterbury,  to  ex- 
hibit an  inventory  and  account :  The  deceased  had  four  apprentices ; 
and  the  question  was,  whether  the  administratrix  was  bound  to  insert 
in  the  inventory  the  amount  of  the  wages  earned  by  them,  in  the  yard 
of  the  deceased,  since  his  death :  And  Sir  G-.  Lee  was  clearly  of  opin- 
ion, that  she,  who  did  not  belong  to  the  yard,  could  have  apprentices 
there  only  as  administratrix  to  the  deceased ;  and  the  learned  judge 
accordingly  decreed  her  to  charge  herself  with  the  profits  arising 
from  the  apprentices. 

So  chattels,  real  or  personal,  to  which  the  executor  becomes  entitled, 
after  the  death  of  the  testator,  by  force  of  a  condition,  will 
be  assets :  As  where  a  lease  for  years,  or  cattle,  plate, 
or  other  chattel,  was  granted  by  the  testator,  upon  condition  that  if 
the  grantee  did  not  pay  such  a  sum  of  money,  or  do  other  acts,  &c, 
and  this  condition  is  broken  or  not  performed  after  the  testator's 
death,  the  chattel  will  be  brought  back  to  the  executor,  and  be  assets  («.) 
The  law  is  the  same  where  the  condition  is,  that  the  testator  shall  pay 
money  or  do  any  other  act  to  avoid  the  grant :  Accordingly,  it  has 
been  decided,  that  chattels,  whether  real  or  personal,  mortgaged 
or  pledged  by  the  testa-tor,  and  redeemed  by  the  executor,  shall  be 
assets  in  the  hands  of  the  executor,  for  so  much  as  they  are  worth 


by  condition : 


the  good-will  shall  survive  to  the  other, 
although  the  deceased  paid  a  large  pre- 
mium on  entering  into  the  partnership : 
Farr  v.  Pearce,  3  Madd.  78.  But  whether 
this  survivorship  of  the  good-will  exists 
in  the  case  of  commercial  partnerships, 
has  been  questioned.  In  Hammond  t?. 
Douglas,  5  Ves.  539,  Lord  Loughbor- 
ough determined  that  the  good-will  of 
a  trade  carried  on  in  partnership  with- 
out articles,  survives,  and  is  not  part- 
nership stock :  But  in  Crawshay  r.  Col- 
lins, 15  Ves.  227,  Lord  Eldon  doubted 
the  propriety  of  that  decision :  See  also 
Featherstonhaugh  r.  Fenwick,  17  Ves. 
298.  Wedderbum  r.  Wedderbum,  22 
Beav.  84,  104,  in  which  last  case  it  was 
laid  down  by  Romilly,  M.  R.,  that  the 
good-wiU  does  not  survive  unless  by 
express  agreement.  See  also  AcGord, 
Smith  r.  Everett,  27  Beav.  446.     But 


though  these  cases  establish  that  the 
good-will  is  a  valuable  and  tangible 
thing  in  some  cases,  yet  the  legatee  of 
the  share  of  the  mere  good-will  of  a 
deceased  partner  cannot  support  a  bill 
against  the  surviving  partner  to  obtain 
the  benefit  of  his  legacy,  even  aft«r 
assent  by  the  executor:  Robinson  r. 
Quiddington,  28  Beav.  529.  In  a  suit 
for  the  general  administration  of  assets, 
if  it  be  ascertained  that  the  executors 
have  been  able  so  to  deal  with  the  busi- 
ness, as  to  make  something  of  the  good- 
will, the  legatee  may  have  a  right  to 
be  paid  in  respect  of  his  interest  in  it : 
/&wf.  Other  cases  on  the  subject  of  the 
good-will  of  a  partnership  business  will 
be  found  collected  and  commented  on 
in  the  Jurist  of  Dec.  2, 1865. 

(r)  2  Cas.  temp.  Lee,  508. 

(/j)  Wentw.  Oflf.  Ex.  181, 14th  edit. 
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beyond  the  sum  paid  on  their  redemption  (f).  And  it  was  held  at 
N.  P.  by  Abbot,  C.  J.  (i*),  ♦that  a  lease  which  belonged  to  an  intes- 
tate, npon  which  the  plaintiff  had  a  lien,  on  account  of  which  he  re- 
tained it  in  his  hands,  was  nevertheless  to  be  considered  as  assets  in 
the  hands  of  the  administrator,  who  had  the  power  to  redeem  it. 
But  if  the  executor  redeem  with  his  own  money  the  goods  pledged 
by  the  testator,  he  shall  be  indemnified  in  respect  to  the  sum  he  has 
disbursed  out  of  the  effects  of  the  testator,  or,  if  necessary,  by  the 
sale  of  the  chattel  itself ;  and  in  that  case  the  surplus  over  and  above 
such  indemnity- shall  be  assets  {x).  In  case  he  have  no  fond  as  ex- 
ecutor, and  he  advance  the  money  out  of  his  own  purse  for  the  re- 
demption, and  it  be  fully  equivalent  to  the  value  of  the  chattel,  the 
property  is  altered  by  such  payment,  and  shall  be  vested  in  the  ex- 
ecutor as  a  purchaser  in  his  own  right  (y).  But  if  the  executor 
redeem  the  chattel  after  the  time  specified  for  redemption  is  elapsed, 
then  it  is  said  that  the  chattel,  without  any  distinction  in  respect  to 
its  value,  shall  at  law  belong  to  the  executor  in  his  own  right ;  since 
in  such  case  it  must  be  deemed  to  be  sold  to  him  by  the  mortgagee 
or  pawnee,  who,  after  the  forfeiture  is  incurred,  has  a  legal  right  to 
dispose  of  it  at  his  pleasure  to  him,  or  to  any  other  person :  But  in 
equity,  the  excess  in  the  value  of  the  thing  beyond  the  money  paid 
for  the  redemption  shall  be  regarded  as  assets  in  the  hands  of  the 
executor  (0). 
"  Assets  in  any  part  of  the  world,"  says  the  author  of  the  "  Touch- 


(OWent.  Off.  Ex.  182,  14th  edit. 
Hawkins  r.  Lawse,  1  Leon.  155.  Hare- 
coort  f7. Wrenham,  or  Harwood  f?.Wray- 
man,  Moore,  858.  1  Roll.  Rep.  56,  pi. 
32.  1  Brownl.  76.  1  Boll.  Abr.  920, 
fG. )  pi.  5.  Alexander  t*.  Lady  Gresham, 
1  Leon.  225.  A  testator  being  indebted 
to  R.,  deposited  with  him  a  policy  of 
iasurance  on  the  testator's  life,  as  se- 
curity for  the  debt,  and  for  a  further 
advan<*e  then  made  by  R. ;  and  died, 
leaving  R.  and  M.  his  executors:  R. 
still  holding  the  policy,  applied  to  the 
insurers  for  the  amonnt  due  on  it 
(20(W.),  which  they  refused  to  pay  un- 
less B.  &  M.  gave  a  receipt  for  it  as 
executors :  They  did  so,  R.  making  pro- 
text  that  he  signed  as  executor,  merely 


to  satisfy  the  insurers:  In  an  action 
by  a  judgment  creditor,  the  executors 
pleaded  pXene  administraverunt  except 
as  to  41.  (the  surplus  out  of  the  200^ 
after  payment  to  R. ) :  And  the  Court 
of  K.  B.  held,  that  the  executors  were 
not  chargeable  with  the  200/.  as  assets, 
but  only  with  the  surplus  afterpayment 
to  R. :  Glaholm  v.  Rowntree,  6  Ad.  & 
Ell.  710. 

(w)  Vincent  r.  Sharpe,  2  Stark.  N.  P. 
C.  507. 

{x)  Wentw.  Off.  Ex.  182,  14th  edit. 

(y)  Anon.  Dyer,  2  a.  pi.  3.  Wentw. 
Off.  Ex.  182,  14th.  edit. 

(s)  Wentw.  Off.  Ex.  186,  187,  14th 
edit. 
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stone"  (a),  "shall  be  said  to  be  assets  in  every  part  of  the  world." t 

So  it  was  laid  down  by  Lord  Lyndhurst,  in  deliver- 

property    of     the    .  ,  »it%  a^i-t^i 

testator  shall  be  ms  the  ludmient  of  the  Barons  of  the  Excheqaer 

assets  Id  whatever  •       «?  ^ 

part  of  the  world  in  *The  Attomey-Greneral  v.  Dimond  (6),  that  "  the 

they  are  situate : 

effects  of  the  testator  are  assets  wherever  situated, 
whether  at  home  or  abroad^  and  such  effects  as  are  in  a  foreign 
country  at  the  time  of  the  testator's  death,  although  they  remain 
and  are  wholly  administered  there  by  the  executor,  are  equally 
assets."  Again,  it  was  laid  down  by  Bayley,  B.,  in  the  case  B;e 
Ewin  (c),  that  if  the  testator  or  intestate  dies  entitled  to  stock  in 
the  French  or  other  foreign  funds,  and  there  is  a  deficiency  of  as- 
sets in  this  country  to  meet  the  debts  of  the  deceased,  it  is  the  duty 
of  the  executor  or  administrator,  to  sell  the  stock,  and  bring  the 
proceeds  into  this  country,  in  order  to  satisfy  the  creditors :  and  if 
he  neglects  to  do  so,  he  will  be  guilty  of  a  devastavit  {d).  Accord- 
ingly, as  early  as  the  reign  of  James  I.,  in  Dowdale's  Case  {e),  where 
the  jury  foimd  that  assets  within  the  kingdom  of  Ireland  came  to 
the  hands  of  the  executor,  it  was  resolved  that  the  finding  the  as- 
sets to  be  beyond  sea,  was  surplusage ;  for  that  if  executors  have 
goods  of  their  testators  in  any  part  of  the  world,  they  shall  be 
charged  in  respect  of  them ;  since  many  merchants  and  other  men, 
who  have  goods  to  a  great  value  beyond  sea,  are  indebted  here  in 
England:  and  it  would  be  a  great  defect  in  the  law,  that  those 
goods  should  not  be  liable  to  their  debts. 

But  this  doctrine  has  been  questioned.  In  "Story's  Conflict  of 
Laws"  (/),  that  eminent  writer,  in  commenting  on  the  resolution 
in  Dowdale's  Case,  says,  "  This  language,  in  its  broad  import,  is  cer- 
tainly unmaintainable  in  our  day ;  for  it  goes  to  the  extent  of  mak- 
ing a  domestic  executor  or  administrator  liable  for  all  assets  of  the 
testator  or  intestate  which  *are  locally  situate  abroad  -,  although  (as 
it  has  appeared  in  an  earlier  part  of  this  work  (g),  he  has  not,  in 


t  See  Ameriean  note  at  end  of  this 
chapter. 

(a)  Tonehst.  p.  496. 

(&)  1  Crompt.  &  Jerv.  370, 

(c)  Ibid.:  151. 

(d)  So  it  has  been  laid  down  that  a 
leasehold  estate  for  years  in  Ireland  is 
personal  assets  in  England,  and  may 
be  sold  here  by  the  executor :  Bligh  v. 
Lord  Damley,  2  P.  Wms.  622.     And 

[♦1524J     [♦1525] 


where  there  was  a  question  as  to  the 
quality  of  an  estate  in  land  situate  in 
a  foreign  country,  the  Court  of  Chan- 
cery referred  it  to  a  Master,  to  inquire 
whether  the  testator's  interest  in  it 
was  in  its  nature  real  or  personal: 
Gardiner  v.  FeU,  1  Jac.  &  Walk.  24. 

(f)  6  Co.  47  b.    S.  C.  Cro.  Jac.  55. 

(/)  Ch.  xiii.  s.  514,  a. 

(«7)  See  Ante,  pp.  *300,  *365. 
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virtne  of  the  domestic  letters  of  administration,  any  authority  to  col- 
lect them,  or  to  compel  payment  or  delivery  thereof  to  himself.^ 

In  Dowdale's  Case,  it  will  be  observed,  the  foreign  assets  had 
actoaUy  come  to  the  hands  of  the  executor ;  so  that  the  more  general 
question,  embraced  by  the  terms  of  the  resolution,  did  not,  iji  truth, 
arise.  But  Mr.  Justice  Story  doubts  the  authority  of  the  case,  even 
m  the  aspect  which  the  actual  facts  of  it  present ;  observing  that  ac- 
eordmg  to  the  doctrine  maintained  in  England  in  modem  times,  the 
executor  was  not  at  all  liable  to  be  sued  in  England  as  executor 
under  letters  testamentary  taken  out  in  Ireland;  and  a  fortiori  not 
for  assets  received  and  administered  in  Ireland  under  that  appoint- 
ment:  And  that  learned  commentator  considers  it  as  at  least  a 
doabtful  question,  whether  if  an  executor  or  administrator,  appointed 
in  the  country  where  the  deceased  died,  should  collect  assets  in  a 
foreign  country  without  obtaining  a  grant  of  administration  there, 
the  assets  so  received  would  constitute  a  part  of  the  home  assets 
which  he  would  be  bound  to  administer,  and  for  which  he  would  be 
liable  to  account  under  the  domestic  administration  according  to 
the  domestic  laws. 

It  has  certainly  been  established  (as  there  has  already  been  occa- 
sion to  show)  (A),  that  although  where  different  admin-     ^ 
istrations  are  granted  in  different  countries,  that  ad-  Administration 

.....  .       T  T     . ,  .       .      ,  .     .  granted  in  different 

mmistration  is  deemed  the  prmcipal  or  pnmary  one  countries: 
which  is  granted  in  the  country  of  the  domicil  of  the  Principal    admin. 
deceased,  yet  each  portion  of  the  estate  must  be  ad-  gmnted  by°coim^ 

•••         •%'!_■%  t         •  1*1  *  />*j*      of  domicil: 

nimistered  in  the  country  m  which  possession  of  it  is 
taken  and  held  under  lawful  authority :  And  that  the  ministe^  in  the 
adibinistrator  under  a  foreign  grant  has  a  right  to  ^iouiTtiScen^ 
hold  the  assets  received  under  it  against  the  home  ad- 
ministrator,  even   after   they  have  been   remitted   to  this   coun- 
try (f).    The  only  mode,  it  seems,  of  reaching  such  assets  *is  to  re- 


(*)  Ante,  pp.  •SeS,  *366. 

(•)  Jjite,  pp.  •SeS,  *366,  •1389.  Story's 
ConiL  eh.  ziii.  s.  518.  See^  however, 
SandiluidB  r.  Innes,  3  Sim.  263.  In 
that  ease  it  appeared,  that  Erskine 
Nnnmo  died  intestate  at  Madras ;  and 
WilUam  FairUe,  a  creditor  of  the  de- 
ceased, took  out  letters  of  adminis- 
tration to  him  in  the  Supreme  Court 
there :  Fairlie  afterward  came  to  Eng- 


land, and  obtained  letters  from  the  Pre- 
rogative Court  of  Canterbury:  After- 
ward one  of  the  intestate's  next  of  kin 
procured  the  latter  administration  to 
be  revoked,  and  letters  to  be  granted 
to  himself :  He  then  filed  a  bill  against 
Fairlie,  praying  for  an  accoimt  of  the 
effects  of  the  intestate,  both  in  India 
and  in  this  countfy,  which  had  been 
possessed  by  Fairlie :  It  was  objected, 
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qtdre  theii*  transmission  or  distribution,  after  all  the  claims  against 
tJie  foreign  administration  have  been  duly  ascertained  or  settled  (Ar). 

Again,  though  the  right  of  the  home  executor  or  ad- 
cipai  '^lldminfetra  miuistrator  to  an  ancillary  probate  or  grant  of  admin- 
granted  In  foreign  ifitratiou  iu  a  foreign  country  is  usually  admitted,  by 

the  comity  of  nations,  as. a  matter  of  course  (Z),  yet 
this  new  administration  is  made  subservient  to  the  rights  of  credi- 
tors and  other  claimants  resident  within  the  country  where  it  is 
granted;  and  the  residuum  is  transmissible  to  the  country  of  the 
original  administration  only  when  a  final  account  has  been  settled 
in  the  proper  tribunal  where  the  new  administration  is  granted, 
upon  the  equitable  principles  adopted  by  its  own  law,  in  the  applicar 
tion  and  distribution  of  the  assets  found  within  its  jurisdiction  (iw). 
The  liability  of  an  executor  or  administrator  to  account  for  assets 

out  of  England  would  seem  to  depend  upon  his  rela- 
to?^to  M^'unT  for  tion  to  the  foreign  assets.  It  would  seem  from  the  de- 
SSd^  ^"^^  °'  ^"^'  cision  in  *Ewing  t\  Orr-Ewing  (n),  that  where  the  same 

person  has  vested  in  him  English  and  foreign  assets, 
then,  whether  the  English  administration  be  major  or  minor,  prin- 
cipal or  ancillary,  the  English  courts  of  equity,  if  called  upon  so  to 
do  by  a  p^son  entitled  to  claim  in  the  administration,  will,  if  the 
administrator  be  within  the  jurisdiction,  judicially  administer  the 
whole  of  the  assets  vest^&  in  him.  In  a  case  where  one  has  not 
only  identity  of  trustees  with  the  legal  personal  representatives  here 
and  abroad  and  unity  of  the  trust  which  they  have  to  perform,  as 
was  the  case  in  Ewing  v,  Orr-Ewing,  there  is  no  difiiculty,  and  the 
whole  estate  can  be  administered,  as  regards  both  English   and 


that  the  bill  being  filed  by  the  plaintiiT 
in  the  character  of  personal  representa- 
tive only  of  the  deceased,  and  not  also 
as  one  of  the  next  of  kin,  he  was  not 
entitled  to  sue  for  an  account  of  the 
assets  of  the  deceased  possessed  by 
Fairlie  in  India,  but  only  of  the  assets 
possessed  by  him  in  this  country :  Sir 
L.  Shadwell,  V.-C,  said,  that  if  Fairlie 
had  brought  any  of  the  intestate's  as- 
sets from  India  to  this  coimtry,  the 
plaintiff  would  clearly  be  entitled  to 
have  an  account  taken  as  to  them ;  and 
that  the  taking  of  that  account  would, 

[♦1527J 


incidentally,  make  it  necessary  to  have 
an  account  taken  of  all  the  assets  po8* 
sessed  by  Fairlie  or  his  agents  in  India. 
See  also  Hervey  v,  Fitzpatrick,  Kay, 
421.  ^nte,  p.  *369.  Maclaren  i?.  Stain- 
ton,  16  Beav.  279. 

(k)  Story's  Confl.  ch.  xiii.  s.  518.  Ante, 
p.  *852. 

(0  See  ante,  pp.  •301,  *365  (/»). 

(fw)  Fames  v.  Hacon,  18  C.  D.  347. 
Story's  Confl.  ch.  xiii.  s.  513.  AntCy 
p.  *852. 

(n)  9  A.  C.  34. 
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foreign  afisets,  in  the  English  conrts ;  where,  however,  the  only  title 
of  the  English  personal  representative  is  under  an  English  probate 
or  letters  of  administration  to  the  English  assets,  the  administration, 
beyond  that  which  is  necessary  for  the  payment  of  English  creditors, 
may  not  conveniently  be  conducted  by  the  English  conrts,  esi)ecially 
if  the  deceased  is  of  foreign  domidl  and  those  entitled  to  the  sur- 
plus of  his  estate  after  the  payment  of  his  debts  are  foreigners  ]  in 
sach  a  case  the  surplus  of  Baglish  assets  after  payment  of  all  debts 
proved  in  England,  might  proi)erly  be  ordered  to  be  paid  over  to 
the  administrator  in  the  country  of  the  deceased's  domicil.  Where, 
however,  the  deceased  is  of  English  domicile,  the  English  courts  as- 
some  the  power  to  make  a  general  decree  for  administration  of  the 
whole  estate  of  any  testator  or  intestate  who  may  have  died  leaving 
assets  in  several  countries  in  respect  of  which  several  grants  of 
probate  or  administration  (whether  principal  or  ancillary)  might 
have  been  obtained,  working  out  such  a  decree  in  the  best  way 
practicable  as  to  assets  not  within  the  local  jurisdiction.  Lord  Sel- 
bome  in  deliveidng  his  opinion  in  the  House  of  Lords  in  Ewing  v. 
Orr-Ewing  (o),  cited  with  approval  the  589th  section  of  Story  on 
Equity  Jurisprudence,  Chap.  IX. :  "  Courts  of  Equity  of  the  country 
where  the  ancillary  administration  is  granted  *(and  other  Courts, 
exercising  a  like  jurisdiction  in  cases  of  administration),  are  not  in- 
competent to  act  upon  such  matters,  and  to  decree  a  final  distribu- 
tion of  the  assets  to  and  among  the  various  claimants  having  equities 
or  rights  in  the  funds,  whatever  may  be  their  domicil,  whether  it  be 
that  of  the  testator  or  intestate,  or  be  in  some  other  foreign  country. 
The  question  whether  the  Court,  entertaining  the  suit  for  such  a 
purpose,  ought  to  decree  such  a  distribution,  or  to  remit  the  prop- 
erty to  the  forum  of  the  domicil  of  the  party  deceased,  is  treated, 
Bot  so  much  as  a  matter  of  jurisdiction,  as  of  judicial  discretion,  de- 
pendent upon  the  particular  circumstances  of  each  case.  There  can 
be,  and  ought  to  be,  no  universal  rule  on  the  subject.  But  every 
nation  is  bound  to  lend  the  aid  of  its  own  judicial  tribunals  for  the 
purpose  of  enforcing  the  rights  of  all  persons  having  a  title  to  the 
fund,  when  such  interference  will  not  be  productive  of  injustice, 
or  inconvenience,  or  conflicting  equities,  which  may  call  upon  such 
tribunals  for  abstinence  in  the  exercise  of  their  jurisdiction."  But, 
as  already  stated,  wherever  there  are  two  sets  of  personal  represent- 
atives, one  appointed  by  the  tribunal  of  the  country  where  the  tes- 

(o)  10  A.  C.  514. 
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tator  was  domiciled,  and  another,  and  a  different  set  of  persons,  ap- 
pointed representatives  in  another  counfjy  where  there  happens  to 
be  personal  estate,  questions  will  arise  as  to  what  are  the  rights  of 
the  executdrs  in  the  country  of  the  domicil  as  against  the  ancillary 
administrator,  and  when,  and  at  what  stage,  the  trustees  and  exec- 
utors of  the  country  of  domicile  require  the  ancillary  administrator 
to  hand  over  to  them  the  assets  collected  under  the  ancillary  admin- 
istration (2)).  It  would  seem  that  wherever  you  have  assets  within 
the  jurisdiction,  and  a  person  accountable  for  those  assets  also 
within  the  jurisdiction,  a  Court  of  Equity  will,  if  called  upon  so  to 
do,  make  a  general  decree  for  judicial  administration,  even  though 
there  may  be  assets  abroad  and  the  deceased  be  of  foreign  domicile 
but  that  the  English  courts  in  the  course  of  the  ^English  action^will 
not  allow  proceedings  to  be  carried  further  than  is  convenient  ac- 
cording to  the  comity  of  courts,  and  would  adopt  the  proceedings 
of  the  courts  of  the  country  of  the  domicil  of  the  deceased  accord- 
ing to  the  necessities  and  exigencies  of  the  case  {q).  The  English 
court  could,  of  course,  if  there  was  pending  a  suit  in  the  courts  of 
the  country  of  the  deceased's  domicil,  in  which  all  questions,  which 
could  arise  in  the  course  of  the  administration,  could  be  decided, 
stay  the  English  action  and  prevent  it  going  on  here  vexatiously 
and  unnecessarily  (r). 
It  has  sometimes  been  asserted  that  the  duty  of  the  personal  rep- 
resentative of  a  deceased  of  foreign  domicil  acting 
^  ,     ,  ,  here  under  a  subsidiary  grant  of  administration  is  to 

Duty   of  personal  "^    *^ 

representative    of  pay  the  crcditors  and  duties  m  the  state  under  whose 

Serson  with  foreign   *    '' 
omicii  acting  in  authority  hc  Ls  Hctiug,  and  to  remit  the  balance  to  the 

this  country  under  •'  i 

subsidiary  grant  of  persoual  representative  in  the  state  or  country  of  the 

domicil  of  the  deceased,  and  an  argument  is  sought 
to  be  based  on  this  assertion  that  the  courts  of  a  coun- 
try other  than  that  of  the  domicil  of  the  deceased  ought  not  to 
judicially  administer  assets  not  comprised  in  the  subsidiary  grant, 
even  though  the  administrator  or  trustee  of  these  goods  happen 
himself  to  be  within  the  jurisdiction  of  the  courts  of  the  country 
from  which  the  subsidiary  grant  issues  and  amenable  to  it.  The 
case,  however,  of  Be  IQoebe  (s)  seems  to  show  that  the  assertion  on 

(2>)  See  joer  Cotton,  L.J.,  in  Re  Orr-  (r)  See  per  Cotton,  L.J.,  in  Be  Orr- 

Ewing,  22  C.  D.  456,  467.  Ewing,  22  C.  D.  456,  469. 

(g)  Stirling  Maxwell  v.  Cartwright,  («)  28  C.  D.  175. 
11  C.  D.  522. 
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which  the  argument  is  founded  is  itseK  without  foundation,  for  it 
was  decided  in  that  case  by  Pearson,  J.,  that  in  the  administration  of 
the  English  estate  of  a  deceased  domiciled  abroad,  foreign  creditors 
are  entitled  to  dividends  pari  passu  with  English  creditors.  In  the 
ease  of  Re  Boyse  (0,  it  was  held  by  Malins,  V.-C,  that  although 
judgment  has  been  given  for  the  administration  of  an  estate,  the 
court  has  no  power  to  restrain  a  foreign  creditor  from  proceeding 
in  a  foreign  court  against  the  administrator ;  *but  that  if  judgment 
were  obtained  in  the  foreign  court  against  the  administrator  by 
default,  it  would  onlv  be  treated  in  the  administration  action  as 
prima  facie  evidence  of  the  debt. 

Generally  nothing  which  is  assets  can  be  recovered  by  process  of 
law,  except  by  the  administrator  acting  under  the  authority  issuing 
out  of  the  court  whose  process  is  sought  to  be  enforced  (u) ;  but  there 
are  some  apparent  exceptions  to  that  rule :  one  is  where  assets  have 
fome  into  the  jurisdiction  by  being  remitted  to  the  agent  of  a  for- 
eign administrator:  in  such  a  case  the  foreign  administrator  may 
sue  his  agent  without  taking  out  letters  of  administration  in  the 
country  to  the  forum  of  which  he  is  resorting.  Thus,  in  Eames  v, 
Hacon  {x),  where  an  intestate  died  domiciled  in  Ireland,  and  letters  of 
administration  were  granted  in  Ireland,  and  the  Irish  administratrix 
instructed  her  attorneys  to  procure  letters  of  administration  in  India 
for  her  use  and  benefit,  and  they  did  so,  and  having  received  the 
Indian  assets,  and  paid  the  Indian  debts,  and  remitted  the  net  pro- 
ceeds to  their  agents  in  England,  it  was  said  by  Jessel,  M.R.,  and 
Baggallay,  L.J.,  that  the  Irish  administratrix  would  have  been  en- 
titled to  sue  the  agents  in  England  even  if  she  had  not  had  the  Irish 
letters  of  administration  resealed.  Again,  in  Be  Macnichol  (y),  it 
was  held  that  where  judgment  had  been  obtained  in  a  foreign  court 
by  the  foreign  administrator  of  a  creditor  against  an  English  debtor 
who  had  since  died  and  whose  estate  "was  being  administered  in 
England,  that  the  foreign  administrator  could  prove  without  taking 
out  English  administration  to  his  intestate. 

If,  however,  the  English  couiis  do  undertake  the  judicial  adminis- 
tration of  assets  of  a  deceased  person  of  foreign  domicil,  they  will 
administer  sttch  assets  generally,  as  far  as  they  can  ascertain  the 
law,  according  to  the  law  of  the  deceased's  domicil  the  lex  doniicilii, 

(0  15  C.  D.  501.  (x)  18  C.  D.  347. 

(«)  Femandes'  Exeeators'  case,  L.  R.  (y)  L.R.  19  £q.  81. 

o  Ch.  314. 
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but  the  priorities  of  *creditors  will  be  governed  by  the  lex  fori. 

Thus,  in  Blackwood  v.  The  Queen  (2),  it  was  held  by  the 
Law  governing  ad-  Privy  Couucil  that  although  the  law  of  the  testator^s 

niinlgtration        **^     t        ^  .1 

anseta  of  deceased  domicil  ffovems  the  foreiffu  personal  assets  of  his 

person  with  foreign  n  1  o        *- 

domicil.  estate  for  the  purpose  of  succession  and  enjoyment, 

yet  those  assets  are  for  the  purpose  of  legal  represen- 
tation, of  collection  and  administration,  as  distinguished  from  dis- 
tribution ailiong  the  successors,  governed  by  the  law  of  their  own 
locality,  and  not  by  that  of  the  testator's  domicil. 

By  the  statute  5  Geo,  II.  c.  7,  s.  4  (a),  it  is  enacted,  that  ^'  the 

houses,  lands,  negroes,  and  other  hereditaments  and 

Lan^rhouses!' ne-  ^cal  cstatcs,  situate  or  being  within  any  of  the  said 

piSStkt^iii  :*"  *'**  plantations  [British  plantations  in  America]  belonging 

to  any  person  indebted,  shall  be  liable  to  and  charge- 
able with  all  just  debts,  duties,  and  demands  of  what  nature  or  kind 
soever,  owing  by  any  such  person  to  his  Majesty,  or  any  of  his  sul>- 
jects,  and  shall  and  may  be  assets  for  the  satisfaction  thereof,  in 
like  manner  as  real  estates  are  by  the  law  of  England  liable  to  the 
satisfaction  of  debts  due  by  bond  or  other  specialty,  and  shall  be 
subject  to  the  like  remedies,  proceedings,  and  process  in  any  Court 
of  law  or  equity,  in  any  of  the  said  plantations  respectively  for  seiz- 
ing, extending,  selling,  or  disposing  of  any  such  houses,  lands, 
negroes,  and  other  hereditaments  and  real  estates  toward  the  satis- 
faction of  such  debts,  duties,  and  demands,  and  in  like  manner  as 
personal  estates  in  any  of  the  said  plantations  respectively  are  seized^ 
extended,  sold,  or  disposed  of,  for  the  satisfaction  of  debts/' 

In  the  case  of  Thomson  v.  Grant  (?>),  Alexander  Donaldson  devised 
plantations  in  Jamaica  to  several  trustees,  whom  also  he  appointed 
his  executors :  Of  these,  Thomson  alone  proved  the  will  in  the  Pre- 
rogative Court  of  CantiCrbury ;  and  Grant,  Campbell,  Meekin,  and 
Green  proved  it  in  Jamaica;  Thomson  died,  and  Grant,  who  was 
one  of  his  executors,  ♦proved  his  will  here  in  the  Prerogative  Court : 
Both  Thomson  and  Grant  were  creditors  of  Donaldson  to  a  large 
amount :  In  a  suit  which  was  instituted  by  Thomson  on  behalf  of 
himself  and  other  creditors,  for  the  administration  of  Donaldson's 

I 

{z)  8  A.  C.  82.  fund  for  slaves  in  Jamaica  was  held  to 

(a)  This  act  has  been  repealed  by  be  legal  assets  in  Lyon  r.  Colville,  1 

Stat.  Law  Rev.  Act,  1887.     It  had  been  Coll.  449. 

already  repealed  as  to  negroes  by  stat.  {h)  1  Russ.  Chanc.  Cas.  540,  note  to 

37,  Geo.  3,  c.  119.    The  compensation  Player  v.  Foxhall. 
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estate,  and  which  was  afterward  revived  by  Grant,  the  devise  of 
the  plantations  had  been  declared  fraudulent  as  against  creditors, 
and  Grant  had  been  appointed  consignee :  Grant  then  claimed  to  be 
entitled  to  retain,  in  priority  to  the  other  creditors,  out  of  the  bal- 
ances in  his  hands  as  consignee,  both  the  debt  due  from  Donaldson 
to  him  individuaDy,  and  also  the  debt  due  to  him  as  the  executor  of 
Thomson :  And  Sir  Thomas  Plumer,  M.R.,  held  that  Grant  was  en- 
titled as  executor  to  retain  both  debts  out  of  the  balances  in  ques- 
tion :  His  Honor  said  that  the  executor's  right  of  retainer  over  per- 
sonal proi)erty  was  clear ;  and  by  the  Act  of  Geo.  II.,  plantations  in 
Jamaica  are  converted,  with  respect  t-o  the  payment  of  debts,  into 
personal  assets,  and,  as  such,  are  possessed  by  the  executor :  Gi*ant, 
therefore,  was  in  a  situation  in  which  he  could  not  sue  either  for  the 
debt  due  to  himself  personally,  or  for  that  which  he,  as  the  executor 
of  Thomson,  had  the  sole  legal  right  to  demand :  His  coming  over 
to  this  country,  and  acting  as  consignee,  could  not  take  away  from 
bim  a  right  which  attached  on  the  property  in  his  hands:  That 
property  was  personal  assets,  and  in  all  respects  to  be  administered 
2&  such :  In  the  character  of  consignee  he  retained  only  the  charges 
incident  to  that  situation :  As  an  executor,  he  was  entitled  to  retain 
both  debts  (r). 

It  seems  that  even  before  this  statute,  it  was  held  that  a  foreign 
plantation,  though  an  inheritanpe,  yet  being  in  a  foreign  coimtry, 
was  to  be  looked  upon  as  a  chattel  to  pay  debts,  and  a  testamentary 
thing  (d). 

It  was  held,  however,  in  Charlton  t\  Wright  (e),  that  not*withstand- 
ing  West  India  estates  are  made  legal  assets  by  this  statute,  they 
may  be  devised  so  as  to  make  them  equitable  assets.  But  this  was 
afterward  overruled  in  the  Privy  Council,  in  Turner  r.  C^  (/). 

By  statute  9  Geo.  IV.  c.  33  ( jf ),  after  reciting  that  doubts  have 
arisen  whether  and  to  what  extent  the  real  estates  of 
British  subjects  and  others  (not  being  Mahomedans  or 
Gentoos),  situate  within  the  jurisdiction  of  his  Majesty's  Supreme 
Courts  of  Judicature  in  India,  are  liable  as  assets  in  the  hands  of 

(e)  See  also  Manning  r.  Spooner,  3  (e)  12  Sim.  274.     See  also  Lyon  v. 

Ves.  118.  ColviUe,  1  CoU.  449,  472. 

id)  Noel  r.  Robinson,  2  Ventr.  358.  (/)  8  Moo.  P.  C.  288. 

^^  also  Blankard  r.  Galdy,  4  Mod.  (^)  Repealed  except  as  to  estates  of 

226.  persons  dying  before  1  Jan.  1866,  by 

Stat.  Law  Rev.  Act,  1873. 
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executors  and  administrators,  to  the  payment  of  the  debts  of  their 
deceased  owners,  it  is  declared  and  enacted,  "that  whenever  any 

British  subject  shall  die  seised  of  or  entitled  to  any 

Whenever         any  ,  ••-•.  .* 

British     suiflecte  real  cstatc  lu  houscs,  lands,  or  hereditaments,  situat^^ 

or     persons      not        ,      , 

being  Mahomedans  within  or  beiuff  imdcr  the  general  civil  jurisdiction  of 

or   Gentoos,    shall  o  o  •» 

die,  entitled  to  any  his  Majcsty's  Suprcme  Court  of  Judicature  at  Fort 

real  estate  in  India,    „_.,..  .'-n,  i-r^  r^^  -i-rk 

such  estate  shall  be  Wiluam,  lu  Ben&faL  Fort  St.  Georffe,  and  Bombay  re- 
deemed assets  '  ®    '  °  '  "^ 

spectively,  or  whenever  any  person  (not  being  a  Ma- 
homedan  or  Gentoo)  shall  die  seised  of  or  entitled  to  any  such  real 
estate,  situate  within  the  local  limits  of  the  civil  jurisdiction  of  the 
same  Courts  respectively,  such  real  estate  of  such  British  subject 
or  other  person  as  aforesaid  (not  being  a  Mahomedan  or  Gentoo) 
is  and  shall  be  deemed  assets  in  the  hands  of  his  or  her  executor 
and  administrator,  for  the  payment  of  his  or  her  debts,  whether  by 
specialty  or  simple  contract,  in  the  ordinary  course  of  administra- 
tion" ((/). 

Section  2  declares  and  enacts  that  the  executor,  &c.,  may  sell 
executors  may  sell  ^^^^^  ^^^  cstatc  f  Or  the  payment  of  the  debts,  and 
the^'  "^Irae^St^  ^of  ^^^  ^  ^^^^  ^itlc  to  a  puTchascr. 
debts:  By  section  3,  "  In  any  suit  or  action  to  be  commenced 

debt" uireiTe^nutJ  ^^^  prosccutcd  iu  any  of  the  said  Courts  respectively, 
"?th  ^the'^^^^^Siil  ^gfti^st  such  executor  or  administrator  as  aforesaid, 
amount  of  such  f qj.  ^he  recovcrv  of  any  debt  or  demand  due  and  ow- 

real  estate :  j  ^ 

ing  by  such  testator  or  ♦intestate  in  his  lifetime,  and 
at  the  time  of  his  death,  such  executor  or  administrator  shall  and 
may  be  charged  with  the  full  amount  in  value  of  such  real  estate  as 
aforesaid,  not  exceeding  the  actual  net  proceeds  of  such  estate  when 
sold  bv  the  sheriff,  as  assets  in  the  hands  of  such  executor  or  admin- 
istrator  toie  administered.'' 

The  general  rule  has  long  been  established,  that  an  executor  or 
administrator  shall  not  be  charged  with  any  other 

What  assets  shall 

be  considered  as  goods  as  asscts  than  thosc  which  come  to  his  hands  (A}.t 
to     charge    the  But  Considerable  difficulty  exists  in  ascertaining  what 

executor  i 

is  to  be  esteemed  such  a  coming  to  the  hands  of  the 
executor  or  administrator :  It  is  said  in  "  Wentworth's  Office  of  an 

t  See  American  note  at  end  of  this  necessary  to  make  the  heir  a  party  to 

chapter.  an  administration  suit:  Story  v.  Fry, 

(</)  Real  estate  in  India  being  made  1  Y.  &  Coll.  Ch.  C.  603. 

by  this  statute  personal  assets,  it  is  im-  (/i)  Read's  case,  5  Co.  33,  b.  34,  a. 

[•1534J 
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Executor''  (i)  that  if  the  testator  at  the  time  of  his  death  has  a  stock 
of  sheep  in  Cumberland,  bullocks  in  Wales,  fat  oxen  in  Bucks,  money, 
household  stuff,  and  plate  in  London,  and  his  executor  dwells  at  Coy- 
entry,  rt2.,  far  from  aU  these  places,  the  executor  has  such  an  actual 
possession  presently  upon  the  testator's  death,  that  he  may  maintain 
trespass  against  any  stranger  taking  them  away  or  spoiling  them ;  and, 
therefore,  that  author  considers  it  doubtful  whether  this  shall  not  be 
such  a  possession  in  the  executor,  and  such  a  coming  of  these  goods  to 
his  hands  as  to  charge  him  with  payment  of  debts  and  legacies,  and 
make  his  own  goods  liable  instead  of  them.  Howeyer,  it  was  laid  down 
by  Lord  Holt,  in  Jenkins  f.  Plombe  (Ar),  that  if  an  executor  Uye  at  Lon- 
don, and  the  goods  of  which  the  testator  died  possessed  are  at  Bris- 
tol although  the  executor  has  such  an  immediate  possession  of  them 
that  he  may  maintain  troyer  in  his  own  name  against  any  conyerter 
of  them,  and  the  damages  recoyered  shall  be  assets  in  his  hands,  yet 
if  he  do  not  recoyer  so  much  in  damages  as  reaUy  the  goods  were 
worth,  and  that  happens  not  through  any  fault  of  his,  he  shall  answer 
for  no  more  than  he  recoyers  (Z). 

•Again,  upon  the  supposition  "that  goods  come  fully  into  the  pos- 
session and  hands  of  an  executor  or  administrator,  but  are  after- 
ward  wrongfully  taken  from  him,  a  question  arises  whether  such 
goods  shall  be  considered  assets  in  his  hands :  There  are  some  au- 
thorities for  asserting  that  things  taken  out  of  the  possession  of  the 
executor  are  assets  in  his  hands  (w),  imless  they  were  taken  by  the 
Queen's  enemies  (n).  But  it  should  seem,  that  an  executor  or  ad- 
ministrator stands  in  the  condition  of  a  gratuitous  bailee ;  with  re- 
spect to  whom  the  law  is,  that  he  is  not  to  be  charged  without  some 
default  in  him  (o) :  Therefore,  if  any  goods  of  the  testator  are  stolen 
from  the  possession  of  the  executor,  or  from  the  possession  of  a 
third  person,  to  whose  custody  they  haye  been  deliyered  by  the 
executor,  the  latter  shall  not  be  charged  with  these  as  assets  (p). 


(0  P.  227,  14th  edit. 

ilt)  6  Mod.  181. 

(0  See  also  Com.  Dig.  Assets  (D). 

(m)  Bead's  case,  5  Co.  34,  a.  Bethell 
r.  Stanhope,  Owen,  132. 

(«)  Wentw.  Off.  Ex.  234,  14th  edit. 

(o)  Wentw.  Off.  Ex.  235,  14th  edit. 
Com.  Dig.  Assets  (D). 

(p)  Jones  r.  Lewis,  2  Ves.  Sen.  240. 
Job  T.  Job,  6  C.  D.  562.    Wentw.  Off. 


Ex.  236,  14th  edit.  Com.  Dig.  Assets 
(D).  A  contrary  rule  was  said  to  pre- 
vail at  law  prior  to  the  Judicature  Act. 
See  Crosse  r.  Smith,  7  East,  258,  259. 
Now,  however,  the  rule  at  law  and  in 
equity  is  the  same  (Judic.  Act,  1873, 
sect.  25,  sub-sect.  11),  and  an  executor 
is  not  chargeable  except  in  the  case  of 
willful  default :  Job  r.  Job,  «W  suj^.  See 
iww^  pp.  •1704,  *1705. 

[♦1535] 


116 


Of  Assets, 


[Pt.  IV.  Bk.  I. 


Again,  if  a  trespasser  takes  goods  out  of  the  possession  of  an  ex- 
ecutor or  administrator,  although  he  is  bound  to  sue  the  trespasser^ 
if  known,  yet  the  executor  or  administrator  shall  not  be  answerable 
in  assets  for  more  than  he  recovers  in  the  suit :  But  if  he  omits  to 
sell  the  goods  at  a  good  price,  and  afterward  they  are  taken  from 
him,  then  the  value  of  the  goods  shall  be  assets  in  his  hands,  and 
not  what  he  recovers  j  for  there  was  a  default  in  him  (q).  Again, 
if  the  goods  be  perishable  goods,  and  before  any  default  in  the  ex- 
ecutor to  preserve  them,  or  sell  them  at  due  value,  they  are  impaired, 
he  shall  not  answer  for  the  first  value,  biit  shall  give  that  ^matter 
in  evidence  to  discharge  himself  (r).  So  if  the  testator's  sheep  or 
other  beast  die,  or  if  his  ships  perish  by  tempest,  the  executor  shall 
not  be  charged  with  them  as  assets  (s). 

With  respect  to  that  part  of  the  estate  of  an  executor  or  admin- 
istrator which  consists  of  choses  in  €iction,i  the  law  has 
long  been  settled,  that  although  debts  of  every  descrip- 
tion due  to  the  testator  are  assets,  yet  the  executor  or 
administrator  is  not  to  be  charged  with  them  till  he  has  received  the 
money  {t) :  So  if  the  executor  or  administrator  recovers  any  damages 
or  compensation  for  any  injury  done  to  the  personal  estate  of  the 
testator  before  or  since  his  decease,  or  for  the  breach  of  any  cove- 
nant or  contract  made  with  the  testator  (u),  or  with  himself  in  his 
representative  character  (x),  all  such  damages  thus  recovered  shall 
be  assets  in  his  hands,  the  costs  and  charges  of  recovering  them 
being  deducted  (y) :  but  he  shall  not  be  charged  with  them  until  he 
has  reduced  them  into  possession  {z) :  Thus  in  WUlianLS  v.  Innes  (a), 
in  order  to  prove  assets  in  the  hands  of  the  defendants,  who  were 


Choses    in    action 
how  fkr  assets. 


f  See  American  note  on  p.  *1726,  ubi 
infra, 

{q)  Jenkins  v,  Plombe,  6  Mod.  181, 
182.  Wightwick  v.  Lord,  6  H.  L.  C. 
234,  235,  per  Lord  Wensleydale. 

(r)  Jenkins  v,  Plombe,  6  Mod.  181. 

(«)  Wentw.  Oflf.  Ex.  236,  14th  edit. 
Com.  Dig.  Assets  (D).     Poaty  p.  *1704. 

(0  Com.  Dig.  Assets  (D).  Bac.  Abr. 
Exors.  (H)  2. 

(«)  Co.  Lit.  144,  a.  1  RoU.  Abr.  920. 
Exors.  (G),  pi.  4,  5.  Godolph.  Pt  2, 
c.  24,  8.  1,  2.  Bac.  Abr.  Exors.  (H)  2. 
Com.  Dig.  Assets  (C). 

{x)  See  ante^  p.  *762  et  8eq, 
[•1536] 


(y)  Wentw.  Off.  Ex,  191,  14th  edit. 
If  the  testator  recover  a  judgment  for 
debt  and  costs,  and  his  executor  sue 
out  a  sci,  fa,  upon  that  judgment,  the 
debt  and  costs  due  to  the  testator  are 
assets  when  received ;  but  the  sum  due 
for  costs  to  the  executor  is  only  by  way 
of  indemnity  to  himself,  and  is  not  as- 
sets :  Per  Parke,  B.,  in  Smedley  v.  Phil- 
pot,  3  M.  &  W.  586. 

(z)  Gk>dolph.  Pt.  2,  c.  24,  s.  5.  Jen- 
kins V,  Plombe,  1  Salk.  207.  11  Vin. 
Abr.  239,  240.  See  also  Lowe  v.  Pes- 
kett,  16  C.  B.  500. 

(a)  1  Campb.  364. 
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executors,  an  account  rendered  by  them  was  given  in  evidence,  in 
which  they  stated  that  1,000Z.  had  been  awarded  as  due  to  the  testar 
tor's  estate  from  a  person  who  had  been  jointly  concerned  with  him 
in  underwriting  policies  of  insurance:  But  Lord  *Ellenborough 
held,  that  this  was  not  sufficient  proof  of  assets,  as  it  did  not  show 
that  any  part  of  the  sum  awarded  had  been  received  by  the  executors. 

But  such  debts  or  damages  will  be  regarded  as  assets,  although 
never,  in  point  of  fact,  received,  if  they  be  released  by  the  executor  : 
for  the  release,  in  contemplation  of  law,  shall  amount  to  a  receipt  (6). 
So  if  the  executor  take  an  obligation  in  his  own  name  for  a  debt  due 
to  the  testator,  he  shall  be  equally  chargeable  as  if  he  had  received 
the  money ;  for  the  new  security  has  extinguished  the  old  right,  and 
is  a  qunsi  payment  (c). 

And  it  has  been  laid  down,  that  where  an  executor  sues  for  money 
had  and  received  to  his  use  as  executor,  the  debt  or  damages  is 
assets  immediately :  for  if  the  money  was  had  and  received  by  the 
defendant,  by  the  consent  or  appointment  of  the  executor,  it  was 
assets  in  his  hands  forthwith ;  and  if  without  his  consent,  yet  the 
bringing  the  action  is  such  a  consent,  that,  upon  judgment  obtained, 
it  shall  be  assets  immediately,  without  execution  {d). 

This  subject  will  be.  further  discussed  hereafter,  when  the  nature 
of  a  deflsastavit  by  an  executor  or  administrator  is  considered  (e). 

There  may  be  personal  property  of  the  testator  or  intestate,  to 
which  his  personal  representative,  as  such,  is  entitled, 
which  is  not  assets  in  his  hands,  by  reason  of  not  being  a  church?**^^  ^^ 
vendible :  For  example,  the  patron  of  a  church  grants 
to  the  testator  the  next  avoidance,  and  the  church  becomes  void ; 
and  the  testator  dies  before  he  presents :  After  his  death  his  execu- 
tor presents,  and  has  the  benefit  of  preferring  his  son  or  his  friend : 
Tet  this  shall  make  no  assets  in  his  hands ;  *because  he  could  not 
lawfully  take  money  to  present  (/).  But  if  a  stranger  presents,  and 
gets  his  clerk  admitted,  and  the  executor  recovers  damages  in  a 

(6)  Cocker.  Jenner,  Hob.  66.  Bright-  (e)  /w/ra,  Pt.  iv.  Bk.  ii.  Ch.  ii.  }  ii., 

man  r.  Keighley,  Cro.  Eliz.  43.  p.  *1690  et  seq, 

{<?)  Norden  v.  Levit,  2  Lev.  189.    Ho-  (/)  Wentw.  Oflf.  Ex.  173,  14th  edit. 

rier  r.  Anmdell,  3  Bos.  ft  Pull.  7.    Par-  Godolph.  Pt.  2,  o.  24,  s.  8.     See  also 

tridge  r.  Court,  5  Price,  419,  420,  421.  Lord  Tenterden's  judgment  in  Rennell 

Spazkes  r.  Beatal,  22  Beav.  587.  v.  Bishop  of  Lincoln,  7  B.  &  C.  195. 

(if)  Jenkins  r .  Plombe,  1  Salk.  207. 
8.  C.  6  Mod.  181. 
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qmr^  impedit,  the  money  so  recovered  will  be  assets  (g) :  And  if  the 
testator  had  died  before  the  church  had  become  void,  then,  because 
the  executor  might  lawfully  have  sold  it,  it  should  seem  that  he  will 
be  charged  with  the  value  as  assets,  if  he  has  neglected  a  proper 
opportunity  to  make  a  sale  {h). 

A  grant  for  years  of  an  office  is  assets  in  the  hands  of  the  executor 
Office  for  yean,      or  administrator  of  the  grantee  (i). 

The  Statute  of  Frauds  (29  Car.  II.  c.  3,  s.  12),  after  enacting  that 
estates  pur  autre  vis  shall  be  devisable  by  a  will  in 

Estates  imr  autre  ....  j  r.      i.i.      j      •  -u  xi. 

vie,  wnting,  Signed  by  the  devisor  or  by  some  other  person 

Before  the  Wills  in  his  prcscuce  and  by  his  express  directions,  and  at- 
tested and  subscribed  in  the  presence  of  the  devisor 
by  three  or  more  witnesses  (k),  proceeds  to  enact,  that  if  no  such  de- 
vise thereof  is  made,  the  same  shall  be  chargeable  in  the  hands  of 
the  heir,  if  it  shall  come  to  him  by  special  occupancy,  as  assets  by 
descent :  and  in  case  there  shall  be  no  special  occupant,  it  shall  go 
to  the  executors  or  administrators  of  the  grantee,  and  shall  be  assets 
in  their  hands.t  It  must  be  remarked  that  this  statute  does  not  de- 
clare to  whom  the  residue  or  surplus,  which  shall  remain  in  the  hands 
of  the  executors  or  administrators,  shall  belong,  in  case  the  estate  goes 
to  them  under  the  statute :  And  in  the  *case  o4  Oldham  v,  Picker- 
ing (I),  it  was  determined,  that  such  residue  was  fwt  distributable 
amongst  the  next  of  kin ;  for,  notwithstanding  the  alteration  by  the 
statute,  the  estate  remained  freehold.  This  gave  occasion  to  the 
passing  of  the  stat.  14  Geo.  II.  c.  20,  s.  9,  which,  after  reciting  the 
statute  of  Car.  II.,  and  that  doubts  had  arisen,  where'  no  devise  was 
made  of  such  estates,  to  whom  the  surplus  of  such  estates,  after  tlie 
debts  of  such  deceased  owners  thereof  are  fully  satisfied,  shall  be- 
long, enacts,  "  that  such  estates  ptir  autre  vie,  in  case  there  be  no 
special  occupant  thereof,  of  which  no  devise  shall  have  been  made 


t  See  American  note,  Vol.  1,  p.  818, 
ubi  supra, 

(g)  Wentw.  Off.  Ex.  173,  14th  edit. 
Godolph.  Pt.  2y  c.  24,  s.  8.  Sale  v. 
Bishop  of  Lichfield,  Owen,  99.  Small- 
wood  t;.  Bishop  of  Lichfield,  1  Leon. 
205. 

{h)  Wentw.  Off.  Ex.  173,  14th  edit. 

[i)  Sir  George  Rejmers  case,  9  Co. 

.     [•1539] 


97,  a.  Schellinger  t'.  Blackerby,  1  Ves. 
Sen.  347. 

(k)  Lands  held  under  leases  for  lives 
will  pass  hj  a  devise  under  the  words 
**  lands  and  hereditaments  " :  Fitzroy  r. 
Howard,  3  Russ.  Chanc.  Gas.  223 :  See 
also  Weigall  v.  Brome,  6  Sim.  99 ;  and 
the  Wills  Act,  1  Vict.  c.  26,  s.  26. 

(0  2  Salk.  464.     S.  C.  Carth.  376. 
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according  to  the  said  Act  for  Prevention  of  Frauds  and  Peiguries, 
or  so  much  thereof  as  shall  not  have  been  so  devised,  shall  go,  be  ap- 
plied and  distributed,  in  the  same  manner  as  the  personal  estate  of 
the  testator  or  intestate.'' 

Neither  of  these  statutes,  however,  provides  expressly  for  the  case 
of  a  tenant  pur  autre  vie  dying  intestate  as  to  that  estate,  but  hav- 
ing made  a  vaUd  will  of  his  personalty :  or  in  other  words,  the  stat- 
utes omit  to  state  whether  the  surplus  shall  in  such  case  go  accord- 
ing to  the  personal  estate  disposed  of  by  the  will,  or  as  undisposed 
of  personal  estate  {m).  Nor  is  any  pro^osion  made  by  these  statutes 
for  the  surplus  which  may  be  in  the  hands  of  an  executor  or  adminis- 
trator as  special  occupant.  Both  these  points  were  fully  considered 
by  Lord  Eldon  in  the  case  of  Ripley  v,  Waterworth  (n).  There  lands 
had  been  limited  to  a  man,  his  executors,  administrators,  and  as- 
signs,/>Mr  autre  vie:  He  died,  having  published  his  will  (not  attested 
according  to  the  Statute  of  Frauds),  and  appointed  an  executor,  and 
made  a  residuary  bequest  of  his  personal  estate :  There  were  four 
distinct  claimants,  the  heir-at-law,  the  residuary  legatee,  and  the 
next  of  kin;  and  a  claim  was  made  by  the  executor  for  his  own 
benefit :  For  the  heir-at-law  it  was  urged,  that  it  was  real  estate, 
rtr.,  a  descendible  freehold ;  that  it  would  not  *pass  by  an  unattested 
will,  and  an  executor  could  not  at  common  law  take  as  special  oc- 
cupant ;  and  therefore,  the  heir-at-law  was  entitled :  For  the  resid- 
uary legatees  and  next  of  kin  it  was  urged,  that  an  executor  might 
at  common  law  take  an  estate  pur  autre  vie,  as  special  occupant; 
and  that  even  prior  to  the  Statute  of  Frauds,  it  was  assets  in  his 
hands ;  and  that  it  would  be  strange  if  (the  statute  providing,  that 
where  there  is  no  special  occupant,  it  shaU  go  to  the  executor)  it 
should  not  go  to  the  executor  where  it  is  expressly  given  to  him ; 
and  that  the  executor  would,  as  special  occupant,  take  it  as  personal 
estate,  chargeable  with  debts,  and  subject  to  application  as  personal 
estate  after  debts  paid :  The  Lord  Chancellor  was  of  opinion,  that  it 
could  in  no  event  go  to  the  heir ;  that  it  did  not  belong  to  the  executor ; 
and  that,  as  between  the  next  of  kin  and  residuary  legatee,  the  executor 
was  in  equity  a  tanistee  for  those  to  whom  the  testator  had  given  the 
personal  estate,  by  a  will  sufl&cient  to  pass  personal  estate,  and  there- 
fore he  must  be  considered  as  holding  it  for  the  residuary  legatee  (o). 

(m)  See  Watkins  on  Conyejancing,  (o)  Watk.  Convey.,  edition  by  Morley 

71,  note  by  Morley  and  Coote.  and  Coote,  p.  71,  note.    See  also  James 

(«)  7  Ves.  425.  r.  Dean,  11  Ves.  392 :  and  the  obser\'a- 

[•1540] 


120  Of  Assets,  [Pt.  iv.  Bk.  i. 

With  respect  to  estates  pur  autre  vie  of  any  deceased  person,  who 

shall  not  have  died  before  the  1st  day  of  January, 

sin^e    the  wnis  jggg^  ^^le  statutc  1  Vict.  c.  26,  after  repealing  the 

above-mentioned  statutes  of  Car.  II.  and  G-eo.  11.,  and 
enacting,  by  section  3,  that  the  power  of  every  person  to  devise  his 
estate  shall,  extend  to  estates  pur  autre  vie,  whether  there  shall  or 
shaU  not  be  any  special  occupant  thereof,  and  whether  the  same  shall 
be  a  corporeal  or  incorporeal  hereditament,  proceeds  to  enact,  by  sec- 
tion 6,  that  "  if  no  disposition  by  Will  shall  be  made  of 
1  Vict  c.  26, 8. 6.     any  estate  pur  autre  vis  of  a  freehold  nature,  the  same 

shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall 
come  to  him  by  reason  of  special  occupancy,  as  assets  by  descent,  as 
in  the  case  of  freehold  land  in  fee-simple ;  and  in  case  there  shall  *be 
no  special  occupant  of  any  estate  pur  autre  vie,  whether  freehold  or 
customary  freehold,  tenant-right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  whether  a  corporeal  or  incorporeal  hereditament, 
it  shall  go  to  the  executor  or  administrator  of  the  party  that  had  the 
estate  thereof  by  virtue  of  the  grant,  and  if  the  same  shall  come  to 
the  executor  or  administrator  either  by  reason  of  a  special  occupancy 
or  by  virtue  of  this  Act,  it  shall  be  assets  in  his  hands,  and  shall  go 
and  be  applied  and  distributed  in  the  same  manner  as  the  personal 
estate  of  the  testator  or  intestate  "  {p). 

The  effect  of  these  statutes  is  not  to  convert  estates  pur  autre  vie 
in  land  into  pure  x>6rsonalty  or  movables.  It  is  merely  that  such 
estates  are  in  some  cases  to  be  appUed  in  the  same  manner  as  per- 
sonal estate.  The  result  is  that  exemption  from  the  duties  imposed 
by  the  Legacy  Duty  Acts  cannot  be  claimed  in  respect  of  such  estates 
when  they  form  part  of  the  estate  of  a  person  having  a  foreign  dom- 
icil  on  the  ground  that  "  nioMlia  sequuntur  personam : "  neither  can 
exemption  be  claimed  on  the  ground  that  such  estates  are  real 
property  and  therefore  not  within  the  Legacy  Duty  Acts,  for  by 
the  Wills  Act  (s.  6)  it  is  provided  that  such  estates  shall  be  assets 
in  the  hands  of  the  executor  or  administrator  and  shall  go  and 
be  applied  and  distributed  in  the  same  manner  as  the  personal 
estate  of  the  testator  or  intestate ;  and  by  36  Geo.  III.  c.  52,  s.  20, 
estates  pur  autre  vie  applicable  by  law  in  the  same  manner  as  per- 

tions  of  Lord  L3nidhar8t,  in  Pitzroy  r.      section,  Reynolds  t».  Wright,  2  De  G. 
Howard,  3  Buss.  Chano.  Cas.  230.  F.  &  J.  590.     25  Beav.  100.     Ante,  p. 

(p)  See,  as  to  the  constmction  of  this      *602,  note  (a). 
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8onal  estate  shall  be  charged  with  the  duties  thereby  imposed  as 
personal  estate  (9). 

In  the  case  above  cited  of  Bipley  t*.  Waterworth,  Lord  Eldon  ob- 
served, with  resi>ect  to  the  claim  of  the  executor  for 
his  own  beneflty  that  he  doubted  whether  an  executor  or  S^SScutOT  u^wl^- 
administrator  ever  takes  anything  as  such  which  he  Sm^ioS  ''*'*^*" 
will  not  *be  bound  to  apply  as  personal  estate  of  the 
testator  or  int'Cstate  (r) :  And  in  Milner  v.  Harewood  {s\  his  lord- 
shipy  recurring  to  his  decision  in  Ripley  r.  Waterworth,  said,  "  I  have 
determined,  and  I  see  no  reason  to  dissent  from  it,  that,  where  the 
executor  is  the  special  occupant,  taking  as  executor,  he  must  hold 
that  as  all  other  property  taken  by  an  executor,  and  therefore  dis- 
tributable in  this  Court."  Prom  this  piinciple  it  seems  to  be  a  nec- 
essary deduction,  that  whenever  personal  estate  is  limited  to  execu- 
tors or  administrators,  as  purchasers,  they  will  take  for  the  benefit  of 
the  persons  entitled  to  the  personal  estate.  There  has  already  been 
occasion,  in  a  previous  part  of  this  treatise  (0,  to  state,  at  some 
length,  the  authorities  which  are  connected  with  this  question. 

The  absolute  property  of  the  goods  must  have  been  vested  in  the 
testator,  in  order  to  make  them  assets  in  the  hands  of 
the  executor  (tt).t    Therefore,  if  the  testator  takes  a  tor  as  trustee. 
bond  for  another  in  trust,  and  dies,  this  is  not  assets 
in  the  hands  of  his  executor :  So  if  the  obligee  assigns  over  a  bond, 
and  covenants  not  to  revoke,  and  dies,  that  bond  is  not  assets  in  the 
hands  of  the  executor  of  the  obligee  (r). 

So,  too,  all  property  vested  in  the  testator  as  sole  trustee  which 
may  have  been  devised  or  bequeathed  by  his  will  to  his  executors 
will  not  of  course  be  assets  in  their  hands.  The  amount  of  such 
trust  property  which  will  come  to  the  hands  of  the  executor  in  cases 
of  the  death  of  a  sole  trustee  after  the  31st  December,  1882,  has  been 

t  See  Ameriean  note  at  end  of  this         (u)  Bae.  Abr.  Exors.  (H)  1.    See  Par- 
efaapter.  ker  v,  Baylis,  2  B.  &  P.  78. 

iq)  See  Chatfield  t.  Berchtoldt,  L.  B.  («)  Deering  r.  Torrington,  1  Salk.  79. 

7  Ch.  192.  But  in  Bym  t\  Godfrey,  4  Ves.  6,  it  was 

(r)  7  Ves.  438.  held  that  a  promissory  note  given  to 

{b)  18  Ves.  259)  273.  the  testator  was  assets,  notwithstanding 

(0  Anity  pp.  *991,  *1002  ei  8eq.  his  declaration  to  his  executor  that  he 

never  meant  to  call  for  payment  of  it. 
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much  increased  by  sect.  30  of  the  Conveyancing  Act,  1881,  which 
provides  that: — "Where  an  estate  or  interest  of  inheritance,  or 
•limited  to  the  heir  as  special  occupant,  in  any  tenements  or  heredit- 
aments, corporeal  or  incorporeal,  is  vested  on  any  trust  or  by  way  of 
mortgage,  in  any  person  solely,  the  same  shall  on  his  death  notwith- 
standing any  testamentary  disposition,  devolve  to  and  become  vested 
in  his  personal  representatives  or  representative  from  time  to  time, 
in  like  manner  as  if  the  same  were  a  chattel  real  vesting  in  them  or 
him ;  and,  accordingly,  all  the  like  powers,  for  one  only  of  several 
joint  personal  representatives,  as  well  as  for  a  single  personal  repre- 
sentative, and  for  all  the  personal  representatives  together,  to  dis- 
pose of  and  otherwise  deal  with  the  same,  shall  belong  to  the  de- 
ceased's personal  representatives  or  representative  from  time  to  time, 
with  all  the  like  incidents,  but  subject  to  all  the  like  rights,  equities, 
and  obligations,  as  if  the  same  were  a  chattel  real  vesting  in  them  or 
him ;  and,  for  the  purposes  of  this  section,  the  personal  representa- 
tives for  the  time  being  of  the  deceased  shall  be  deemed  in  law  his 
heirs  and  assigns  within  the  meaning  of  all  trusts  and  powers"  (x). 

It  is  necessary  in  this  place  to  advert  to  the  nature  of  terms  at- 
tendant on  the  inheritance  (y).    When  a  term  for  years 
on^*c  inh^teSce  bcforc  December  31,  1845,  was  created  for  a  particular 
toDec^^r^ii^]^^  purpose,  as  for  raising  money  for  payment  of  debts,  or 

portions  for  younger  children,  and  the  purpose  for 
which  the  term  was  created  was  satisfied,  the  termor  was  considered 
in  equity  as  a  trustee  for  the  owner  of  the  inheritance ;  and  though 
at  law  the  term  was  deemed  a  term  in  gross  in  such  •trustee,  yet  in 
equity  it  followed  the  fee,  and  was  looked  upon  as  completely  con- 
solidated with  it  {z) :  Hence  it  was  not  regarded  as  personal  assets 
in  the  hands  of  the  executor  of  the  person  entitled  to  the  fee,  but  as 
real  assets  which  went  to  his  heir  (a).    Yet  this  must  not  be  under- 

(x)  By  sect.  45  of  the  Copyhold  Act,  on  the  inheritance  shall  determine,  un- 

1887  (50  &  51  Vict.  c.  73),  it  is  provided  less  for  the  purpose  of  protection  in 

that: ''The  thirtieth  section  of  the  Con-  certain  cases,  against  incumbrances, 

veyancing  and  Law  of  Property  Act,  See  Cottrell  v.  Hughes,  15  C.  B.  532. 

1881,  shall  not  apply  to  land  of  copyhold  Plant  r.  Taylor,  7  H.  &  N.  211.    Owen 

or  customary  tenure  vested  in  the  ten-  v,  Owen,  3  H.  &  C.  88. 

ant  on  the  Court  Rolls  of  any  manor  upon  (r)  See  Watk.  Convey.  48,  note  by 

any  trust  or  by  way  of  mortgage.''  Morley  and  Coote. 

(y)  But  by  stat.  8  &  9  Vict.  c.  112,  (a)  Tiffin  r.  Tiffin,  1  Vem.  1.    Thrux- 

after  Dec.  31, 1845,  aU  terms  attendant  ton  v.  Atty.-Gen.,  1  Vem.  341, 
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stood  of  every  term  which  attended  the  inheritance :  for  where  a 
termor  purchased  the  freehold  and  inheritance,  and  took  a  convey- 
ance thereof  in  the  name  of  a  trustee,  although  the  term  in  himself 
was  attendant  on  his  equitable  fee-simple,  yet,  at  his  death,  it  was 
assets  in  the  hands  of  his  personal  representatives  (&). 

It  must  be  observed,  that  executors  or  administrators  cannot  be  in 
a  better  condition,  with  respect  to  the  estate  of  the  de-  _ 

11  1      T  -  I-  T-i  1  1  .  -11  ^yxvA  for  specific 

ceased,  than  he  himself  would  have  been  in ;  and  there-  purposes  not  gen- 
fore  they  cannot  employ  as  general  assets,  property 
which  he  would  have  been  bound  to  apply  to  a  particular  purpose 
(r)  :t  Thus,  in  HassaU  r.  Smithers  ((f),  a  remittance  in  bills  and  notes 
for  a  specific  purpose,  i^fe.,  to  answer  acceptances,  was  received  by  an 
administrator,  in  consequence  of  the  death  of  the  party  to  whom  the 
remittance  was  made:  and  it  was  held,  that  the  special  purpose 
operated  as  a  Uen,  and  that  the  sum  remitted  could  not  be  applied 
by  the  administrator  as  general  assets. 

Other  instances  may  occur,  where  personal  property  may  be  in 
the  hands  of  the  executor,  and  yet  not  applicable  to  any  but  a 
special  purpose :  Thus,  in  Parry  v,  Ashley  (e),  the  testator  charged 
his  real  estate,  which  consisted  of  one  house  only,  with  an  annu- 
ity to  his  widow,  and  subject  to  that  •annuity  he  devised  it  to 
Sarah  Ashley  in  fee,  and  appointed  her  his  executrix:  The  testa- 
tor had  insured  the  house ;  and  on  the  expiration  of  the  policy  a 
few  months  after  his  death,  it  was  renewed  by  Sarah  Ashley :  The 
honse  was  afterward  burnt  down:  And  Sir  L.  Shadwell,  V.-C, 
held,  that  as  she,  being  executrix,  renewed  the  policy,  it  must  be 
taken  that  she  did  so  in  the  character  of  executrix  (/) :  But  his 
Honor  was  of  opinion,  that  the  proceeds  of  the  policy  could  not 
be  considered  as  part  of  the  testator's  personal  estate,  but  that  they 


(6)  Dowse  r.  Pepcival,  1  Vem.  134. 
Thruxton  r.  Atty.-Gen.,  1  Vern.  341. 
Gunter  f.  Gunter,  23  Beav.  571.  See 
Also  Belanej  r.  Belaney,  L.  B.  2  £q. 
210.    L.  R.  2  Ch.  138. 

(r)  See  -£<«?.,  per  Ijord  Ellenborough 
in  Taylor  r.  Plumer,  3  M.  &  S.  578 :  and 
/)er  LdtUedale,  J.,  in  Ashby  v,  Ashby, 
7  B.  &  C.  453. 

\  See  American  note  at  end  of  this 
chapter. 


(d)  12  Ves.  119. 

(c)  3  Sim.  97. 

(/)  It  may  here  be  mentioned,  that 
it  has  been  held  that  an  executor  in 
trust  has  a  sufficient  interest  to  enable 
him  to  make  an  insurance  in  his  own 
name,  on  the  life  of  a  person  who  has 
granted  an  annuity  to  the  testator: 
Tidswell  v.  Ankerstein,  Peake,  N.  P.  C. 
151. 
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were  affected  with  a  trust  for  the  benefit  of  the  parties  interested  in 
the  real  estate  {g). 

Where  a  deed  is  set  aside  as  fraudulent  against  any  of  the  credi- 
tors of  the  deceased,  the  property  becomes  assets,  and 
m  oT^.  subsequent  creditors  are  let  in  {h).    An  assignment 

within  the  statute  13  Eliz.  c.  5,  is  utterly  void  against 
creditors,  and  the  property  assigned  is  assets  in  the  hands  of  the  ex- 
ecutor (t).  The  question  as  to  what  is,  and  what  is  not,  a  fraudulent 
conveyance  against  creditors,  does  not  fall  within  the  scope  of  this 
work. 

Hitherto  the  subject  has  been  confined  to  the  consideration  of 

assets,  such  as  may  be  reached  at  law,  and  such  as  a 

the  hands  of  an  crcditor,  suiug  the  cxccutor  in  an  action  at  law  for  a 

debt,  due  from  the  testator,  might  bring  forward  in 
evidence  on  an  issue  joined  on  the  executor's  plea  of  plene  admin- 
istravit :  But  there  are,  besides,  various  interests  frequently  forming 
part  of  the  estate  of  an  executor  or  administrator,  which  are  not 
recognized  as  assets  at  law  j  and  which,  therefore,  if  ^administered 
at  all,  must  be  administered  in  equity :  This  latter  portion  of  the 
estate  in  the  hands  of  an  executor  or  administrator  is  called  equitable 
assetSf  in  contradistinction  to  the  former,  which  is  called  legal  assets. 
In  other  words,  legal  assets  are  such  as  are  liable  to  debts  in  the 
temporal  courts,  and  were  formerly  liable  to  legacies  in  the  spiritual, 
by  the  course  of  law :  Equitable  assets  are  such  as  are  liable  only 
by  the  help  of  a  Court  of  Equity.t 

Until  quite  recently  a  most  imi)ortant  distinction  existed  with 
respect  to  the  administration  of  these  two  kinds  of 

Distinction        he-  '^  to    .1  1         i      -i  *     1  1 

tween   legal  and  assets :     If  they  wcrc   legal,  they  must   have   been 

administered  bv  the  executor  or  administrator  of  the 
deceased  in  a  due  course  of  administration,  having  regard  to  those 
rules  of  priority  among  creditors  which  have  already  been  investi- 
gated in  this  treatise  {Jc) ;  But  if  the  assets  in  the  hands  of  an  ex- 
executor  are  equitable,  then,  although  the  precedence  in  payment  of 

• 

(g)  See  also  Gruikshank  v.  Roberts,  (h)  Richardson  v,  Smallwood,  1  Jac. 

Madd.  &  Geld.  104.    Thacker  v.  Wilson,  552. 

3  A.  &  E.  142.     Smedley  v.  Philpot,  3  (t)  Shears  v.  Rogers,  3  B.  &  Ad.  362. 

M.  &  W.  573,  for  other  instances  of  Shee  v.  French,  3  Drew.  716. 

assets  in  the  hands  of  executors  not  t  See  American  note  at  end  of  this 

being  regarded  as  part  of  the  general  chapter, 

personal  estate.  (Jc)  Ante,  p.  *850  et  seq. 
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debts  to  legacies  mngt  be  respected,  yet,  as  among  creditors,  the  as- 
sets must  be  applied  in  satisfaction  of  all  the  claimants,  pari  passu, 
without  any  regard  to  the  priority  in  rank  of  one  debt  to  another : 
The  principle  of  this  distinction  is,  that  in  natural  justice  and  con- 
science, and  in  the  contemplation  of  a  Court  of  Equity,  all  debts  are 
equal,  and  the  debtor  is  equally  bound  to  satisfy  them  all,  whether 
by  specialty  or  by  simple  contract:  Therefore,  since  a  claimant 
ii]K>n  equitable  assets  is  under  the  necessity  of  going  to  a  Court  of 
Equity  in  order  to  reach  them,  that  court  will  act  only  according  to 
the  rule  of  doing  justice  to  all  creditors,  without  any  distinction  as 
to  priority  {l). 

The  importance,  however,  of  the  distinction  between  legal  and  equi- 
table assets  has  been  greatly  diminished  by  two  statutes,  ^j  ^j  ^,        , 

•By  Stat.  32  &  33  Vict.  c.  46,  it  is  enacted  (w),  that —  important     since 

"  In  the  administration  of  the  estate  of  every  peraon 
who  shall  die  on  or  after  Jan.  1st,  1870,  no  debt  or  lia- 
bility of  such  person  shall  be  entitled  to  any  priority  or  preference  by 
reason  merely  that  the  same  is  secured  by  or  arises  under  a  bond 
deed  or  other  instrument  under  seal  or  is  otherwise  made  or  consti- 
tuted a  specialty  debt,  but  all  creditors  of  such  person  as  well  spe- 
cialty as  simple  contract  shall  be  treated  as  standing  in  equal  degree 
and  be  x>aid  accordingly  out  of  the  assets  of  such  deceased  person 
whether  such  assets  are  legal  or  personal  any  statute  or  other  law  to 
the  contrary  notwithstanding :  Provided  also  that  this  Act  shall  not 
prejudice  or  affect  any  lien  or  charge  or  other  security  which  any 
creditor  may  hold  or  be  entitled  to  for  the  payment  of  his  debt." 

And  by  stat.  38  &  39  Vict.  c.  77,  sect.  10  (Judicature  Act,  1875),  it 
is  enacted  that —  ss  &  39  vict  c.  77. 

In  the  administration  by  the  Court  of  the  assets  of  ■•  ^^' 
any  person  who  may  die  after  the  commencement  of  this  Act 
(Nov.  1,  1875),  and  whose  estate  may  prove  to  be  insufficient 
for  the  pa3rment  in  full  of  his  debts  and  Uabilities  .  .  .  the  same 
roles  shall  prevail  and  be  observed  as  to  the  respective  rights  of 
secured  and  unsecured  creditors  and  as  to  the  debts  and  liabilities 

(0  Flimket  r.  Penson,  2  Atk.  294.    It      passu:  Re  Poolers  Estate,  6  C.  D.  739. 
seemB  that  the  separate  estate  of  a      The  contrary  opinion  was,  however,  ex- 


woman,   under   the    Married  pressed  in  the  case  of  Shattock  r.  Shat- 

Women's  Property  Act,  1870,  becomes  tock,  L.  B.  2  Eq.  182,  194. 

upon  her  death  equitable  assets,  and  (m)  Ant€f  p.  *869. 
diriiiible  amongst  her  creditors  pan 
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provable,  and  as  to  the  valuation  of  ^.nnuities  and  future  and  contin- 
gent liabilities  respectively  as  may  be  in  force  for  the  time  being 
imder  the  law  of  bankruptcy  with  respect  to  the  estates  of  persons 
adjudged  bankrupt. 

It  should  be  noticed  that  with  regard  to  persons  who  died  before 
January  1st,  1870,  the  old  rules  as  to  priority  in  administration  re- 
main applicable,  and  as  to  persons  dying  after  that  date  and  before 
November  1st,  1875,  the  old  rules  would  still  apply  except  that  spe- 
cialty and  simple  contract  creditors  stand  on  the  same  footing. 

It  must  be  observed  that  the  true  test,  as  to  whether  the  assets  are 

legal  or  equitable,  is  not  whether  the  executor  or  •ad- 
Test  whether  assets      O  A  / 

are  legal  or  equi-  miuistrator,  but  whcthcr  the  claimant  can  reach  them 

Uble. 

without  resorting  to  a  Court  of  Equity. 
Whether  the  equity  of  redemption  of  a  term  for  years  is  equitable 
or  legal  assets  in  the  hands  of  an  executor  or  administrator  has  been 
much  discussed,  and  the  reader  is  referred  to  the  cases  in  the  note 
below  (n). 
It  appears  to  be  the  better  opinion  at  this  day,  that  equities  of  re- 
demption are  not  necessarily  equitable  assets  [o) :  And 
Equities  of  redeinp.  in  the  vicw  of  au  eminent  writer  (p),  the  more  accurate 

tion  not  necessarily  *      #»     i        -•  •         .         ■•  i         i 

equitable  assets,      statement  of  the  doctrme  is,  that  legal  assets  are  such 

as  come  into  the  hands  and  power  of  an  executor  or 
administrator,  or  such  as  he  is  intrusted  with  by  law,  virttite  officii,  to 
dispose  of  in  the  course  of  administration ;  or  in  other  words,  what- 
ever an  executor  or  administrator  takes,  qtia  executor  or  administra- 
tor, or  in  respect  to  his  office,  is  to  be  considered  as  legal  assets.  So, 
in  the  case  of  Cook  i\  Gregson  (g),  Kindersley,  V.-C.  (applying  the 
test  whether  the  executor  or  administrator  would  take  simply  virtute 
officii),  held  that  an  equity  of  redemption  on  a  mortgage  of  a  sum  of 
money  charged  on  a  real  estate,  was  legal  assets :  And  his  Honor 
said,  that  he  thought  the  cases  above  cited  as  to  mortgages  for  terms 
for  years  could  not  be  supported.  In  the  later  case  of  Shee  r.  French 
(r),  the  same  learned  judge  laid  down  that  the  question  whether  as- 
sets are  legal  or  equitable  depends  on  this,  whether,  if  the  case  were 

(n)  The  Creditors  of  Sir  Charles  Cox,  623.     Story  on  Equity,  Ch.  ix.  s.  551, 

3  P.  Wms.  342.     Hartwell  v,  Chitters,  note  (1). 

Amb.  308.     Sharpe  v.  Scarborough,  4  {p)  Story  on  Equity,  Ch.  ix.  s.  551. 

Ves.  541.    Clay  t?.  Willis,  1 B.  &  C.  364.  Iq)  20  Jur.  510.    3  Drewr.  547. 

Wentw.  Off.  Ex.  14th  edit.  p.  186.  (r )  3  Drewr.  716. 

(o)  See  2  Jarman  on  Wills,  4th  edit. 
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before  a  Court  of  Law,  on  an  issue  of  ^len^  administratnt,  that  court 
would  treat  the  property  as  assets,  and  the  principle  on  which  a 
Court  of  Law  proceeds  is  to  inquire  whether  the  property  came  to  the 
hands  of  the  executor  virtute  officii :  If  it  did,  the  Court  of  Law  re- 
gards it  as  assets,  applicable  to  the  payment  of  the  testator's  debts ; 
and  then  a  Court  of  Equity  treats  it  as  legal  assets  {s). 

•With  respect  to  that  portion  of  the  property  in  the  hands  of  an 
executor  or  administrator,  which  consists  of  the  pro- 

Proceeds  of  aale  of 

ceeds  of  the  sale  of  real  estate,  it  was  long  ago  settled  real  estate  equi- 

'  °      °  table  assets. 

that  such  proceeds  were  equitable  and  not  legal  assets  (t). 

And  it  is  quite  clear  that  the  testator  cannot  alter  the  legal  chai*- 
a^'ter  of  the  property,  by  directing  that  it  shall  be  considered  as  part 
of  his  personal  estate  (w).  But  it  is  a  mistake  to  treat  the  price  of 
an  estate  contracted  by  the  testator  to  be  sold  and  afterward  re- 
ceived by  the  executor  as  proceeds  of  the  real  estate  in  the  hands  of 
an  executor  in  the  sense  that  makes  the  proceeds  of  real  estate 
equitable  assets  (x). 

Bights  of  legal  preference  are,  however,  controlled  by  a  rule  which 
formerly,  before  the  stat.  32  &  33  Vict.  c.  46  put  spe- 
cialty and  simple  contract  creditors  on  an  equality,  was  Mt"^rt!y*^'ieSi 
of  great  importance,  and  which  is  even  now  occasion-  Sbie.^'"^  ^"* 
ally  applicable,  as  for  instance  where  a  creditor  exec- 
utor has  partly  paid  himself  by  retainer.     The  rule  is  that  where 
the  assets  are  partly  legal,  and  partly  equitable,  though  equity  can- 
not take  away  the  legal  preference  on  legal  assets,  yet  if  one  creditor 
has  been  partly  paid  out  of  such  legal  assets,  when  satisfaction  comes 
to  be  made  out  of  equitable  assets,  the  court  will  postpone  him  until 
there  is  an  equality  in  satisfaction  to  all  the  other  creditors  out  of 
the  equitable  assets,  proi)ortionable  to  so  much  as  the  legal  creditor 
has  been  satisfied  out  of  the  legal  assets  {y). 


(«)  See  Accord.  Alty.-Gen.  r.  Bnm- 
ning,  8  H.  L.  C.  243,  256,  264,  265. 
^Tuirty  r.  Gourtenay,  26  Beav.  140. 
Mntlow  f .  Mntlow,  4  De  G.  &  J.  539. 

(0  aay  c.  WilUs,  1  B.  &  C.  364.  Bar- 
ker r.  May,  9  B.  &  0.  489.  Bain  r. 
Sitdler,  L.  R.  12  Eq.  570.  The  case  of 
Lovegrove  r.  Cooper,  2  Sm.  &  G.  271, 
is  not  law. 

f «)  See  per  Lord  Tenterden,  in  Bar- 
ker c.  May,  9  B.  &  C.  489. 


(x)  Atty.-Gen.  v.  Brunning,  8  H.  L. 
C.  243,  reversing  the  decision  of  the 
Exchequer,  4  H.  &  N.  94.  Where  a 
testator  devised  a  freehold  house  to  A., 
whom  he  appointed  one  of  his  execu- 
tors charged  with  a  sum  of  money  pay- 
able within  twelve  months,  this  was 
held  equitable  assets  in  the  hands  of 
the  executors :  Lowe  v,  Peskett,  16  C. 
B.  500.     Ante,  p.  *1180,  note  (e). 

(if)  Morrice  r.  Bank  of  England,  Cas. 
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*Where  a  man  has  a  general  power  of  appointment  over  a  fond, 

and  he  actually  exercises  his  power,  whether  by  deed 

Beneficial  interest  qj.  ^^  the  property  appointed  shall  form  part  of  his 

under  a  power.  '  r      sr       j      rxr  r 

assets,  so  as  to  be  subject  to  the  demands  of  his  credi- 
tors at  his  death,  in  preference  to  the  claims  of  his  legatees  or  ap- 
pointees (2).    ♦But  in  order  to  raise  this  equity,  the  power  must  be 


temp.  Talb.  220,  by  Lord  Talbot.  Chap- 
man V,  Esgar,  1  Sm.  &  G.  575.  Bain  v. 
Sadler,  L.  B.  12  £q.  570. 

{z)  Thompson  v.  Towne,  2  Vem.  319. 
Hinton  r.  Toye,  1  Atk.  465.  Bainton 
t'.  Ward,  2  Atk.  172.  Townshend  v. 
Windham,  2  Ves.  Sen.  9.  Pack  r.  Bath- 
urst,  3  Atk.  269.  Troughton  v.  Trough- 
ton,  3  Atk.  656.  George  v.  Milbanke, 
9  Ves.  190.  Jenny  v.  Andrews,  6  Mad. 
264.  Fleming  v.  Buchanan,  3  De  G.  M. 
&  G.  976.  Williams  t?.  Lomas,  16  Beav. 
1.  Plattr.  Routh,  6M.  &W.789.  More- 
over, it  has  been  held  that  resort  can- 
not be  had,  in  any  case,  to  the  appointed 
property,  till  all  the  testator's  owt  prop- 
erty has  been  exhausted :  'Fleming  t^. 
Buchanan,  3  De  G.  M.  &  G.  976.  How 
far  this  doctrine  applies  to  the  case  of 
an  appointment  by  will  of  a  married 
woman  of  property  settled  to  her  sep- 
arate use  for  life,  unless  she  has  been 
guilty  of  fraud  in  her  contracts,  and 
how  far  the  application  of  the  doctrine 
has  been  affected  by  the  Married  Wom- 
en's Property  Act,  1882,  has  been  left 
in  doubt  by  the  decided  cases.  The 
cases  of  Vaughan  v.  Vanderstegen,  2 
Drew.  165.  Blatchford  v.  WooUey,  2 
Dr.  &  Sm.  204.  Shattock  r.  Shattock, 
L.  R.  2  Eq.  182,  go  to  show  that  where 
a  married  woman  has  property  settled 
upon  her  for  her  separate  use,  she  is 
capable  of  charging  and  making  it  lia- 
ble to  her  general  debts  as  if  she  were 
a  fe^ne  sole;  but  if  she  has  only  a  power 
she  is  not  capable  of  charging  or  mak- 
ing it  liable  to  her  general  debts,  at  all 
events,  if  the  power  is  one  which  can 
be  exercised  only  by  will.    These  cases 

[♦1550]     [•1551] 


seem  to  have  been  disapproved  in  the 
London  Chartered  Bank  of  Australia  r. 
Lempriere,  L.  R.  4  P.  C.  572 ;  in  Mayd 
r.  Field,  3  C.  D.  687 ;  and  in  Re  Har- 
vey's Estate,  13  C.  D.  216,  which  waa 
followed  in  Hodges  r.  Hodges,  20  C.  D. 
749.  Kay,  J.,  however,  in  Re  Roper,  39 
C.  D.  482,  treats  these  cases  as  good  law, 
and  held  that  an  appointment  by  a  mar- 
ried woman  by  will,  in  the  exercise  of  a 
general  power  of  appointment  by  deed 
or  will,  or  by  will  only,  does  not  make 
the  appointed  property  liable  to  engage- 
ments entered  into  by  her  on  the  credit 
of  her  separate  estate  prior  to  the  com- 
mencement of  the  Married  Women's 
Property  Act,  1882,  and  that  the  exer- 
cise of  the  power  did  not  make  the  ap- 
pointed property  liable  as  assets  of  the 
appointor.  The  learned  judge,  after 
stating  that  there  is  no  doubt  that  in 
the  case  of  a  man  who  has  a  general 
power  of  appointment,  and  exercises  it 
by  will  in  favor  of  volunteers,  the  prop- 
erty so  appointed  will  be  considered 
assets  for  the  payment  of  his  debts, 
goes  on  to  put  to  himself  the  question, 
Does  this  law  apply  to  the  case  of  a 
married  woman?  And  says,  speaking 
of  the  law  before  the  Married  Women's 
Property  Act,  1882,  "It  would  be 
strange  if  the  law  was  that  only  the 
separate  property  which  a  married 
woman  had  at  the  time  (of  her  engage- 
ment) should  be  liable  to  the  exclusion 
of  separate  property  acquired  after- 
ward, but  that  nevertheless  the  exer- 
cise by  Will  of  a  general  power  of  ap- 
pointment would  make  the  appointed 
fund,  which  never  was  her  separate 
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actaaUy  executed;  for  equity  never  aids  the  non-execution  of  a 
•power  (a).  And  although  creditors  in  these  cases  prevail  over  vol- 
unteers, yet  if  a  party  taking  under  voluntary  appointment  sell  to  a 
person  }>oii\a  fid^,  and  for  a  valuable  consideration,  such  person,  in 
analogy  to  the  decisions  on  the  statute  of  voluntary  conveyances,  will 
be  prefeired  to  the  creditors,  as  having  a  preferable  equity  to  them  (&). 


property,  liable.  Even  if  it  conld  be 
ftaid  to  become  her  separate  property 
by  the  appointment,  this  would  only  be 
so  at  her  death  long  after  the  engage- 
ment entered  into,  and  therefore,  ac- 
cording to  Pike  t,  Fitzgibbon,  17  C.  D. 
454,  the  appmnted  property  could  not 
be  made  liable.  Suppose  she  had  a 
general  power  to  appoint  by  deed  or 
WUl,  and  exereised  it  by  a  deed  to  take 
effect  upon  her  death,  would  the  ap- 
pointment be  Yoid  against  her  creditors 
or  be  an  appointment  for  their  benefit 
under  13  Eliz.  c.  5f  Or  suppose  she 
survived  her  husband,  and  exercised 
the  power  by  Will  after  his  death,  would 
the  property  then  become  liable  for  her 
engagements  during  coverture?  I  think 
not.  A  married  woman  could  not  con- 
tract debts  like  a  person  completely  8ui 
Jttrut.  Her  engagements  only  bound 
her  to  the  extent  of  her  separate  prop- 
erty at  the  time  which  might  be  reached 
by  judgment  and  execution.  It  follows 
that  when  she  afterward  exercised  the 
general  power,  whether  by  deed  or  Will, 
feihe  had  no  debts  which  could  be  made 
available  against  it.''  And  the  learned 
judge  concludes :  ''  My  opinion  is  that 
in  eases  not  within  the  Married  Wom- 
en's Property  Act»  1882,  whether  the 
power  of  appointment  be  by  deed  or 
WiU,  or  by  Will  only,  an  appointment 
bv  the  Will  of  a  married  woman  does 
not  make  the  property  appointed  liable 
to  engagements  entered  into  with  her 
on  the  credit  of  her  separate  estate. 
What  the  law  may  be  as  to  cases  falling 
within  that  Act,  I  express  no  opinion 
f^ave  this:  that  to  make  property  ap- 
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pointed  by  the  WiU  of  a  married  woman 
liable  to  her  engagements  under  that 
Act,  it  seems  necessary  to  hold  that  the 
appointment  by  her  Will  makes  the 
property  appointed  her  separate  prop- 
erty, because  it  is  only  'all  separate 
property  which  she  may  thereafter  ac- 
quire '  which  is  by  that  Act  rendered 
liable."  In  Ex  parte  Gilchrist,  17  Q.  B. 
D.  521,  it  was  held  that  the  expression 
"separate  property"  in  the  Married 
Women's  Property  Act,  1882,  does  not 
include  a  general  power  of  appointment 
by  deed  or  wiU  of  which  she  is  the 
donee,  but  which  she  has  not  exercised. 
But  this  decision  leaves  open  the  ques- 
tion whether  the  exercise  of  such  power 
makes  the  property  appointed  assets  of 
the  appointor,  and  liable  to  her  debts. 
It  is  to  be  observed  in  this  judgment 
that  Kay,  J.,  was  dealing  with  a  case 
not  within  the  Married  Women's  Prop- 
erty Act,  1882,  and  does  not,  therefore, 
take  into  consideration  the  effect  of 
sect.  4  of  that  act,  which  provides  that : 
"  The  execution  of  a  general  power  by 
Will  by  a  married  woman  shall  have  the 
effect  of  making  the  property  appointed 
liable  for  her  debts  and  other  liabilities 
in  the  same  manner  as  her  separate  es- 
tate is  made  liable  under  this  Act." 

As  to  an  unexercised  power  to  be- 
queath a  death  allowance  out  of  funds 
of  a  friendly  society  not  being  assets, 
see  Ashby  v.  Costin,  21  Q.  B.  D.  401. 

(a)  Holmes  r.  Coghill,  7  Ves.  499.  12 
Ves.  206.  . 

(&)  George  r.  Milbanke,  9  Ves.  190. 
Hart  V.  Middlefiurst,  3  Atk.  377.  2 
Sugd.  Pow.  29,  6th  edit. 
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fAueti — Actual  po$aes9ion.  The  lia- 
bility of  the  personal  representatiye  of 
the  deceased  to  account  for  the  personal 
assets  of  the  estate  is  not  confined  to  the 
assets  that  have  come  into  h  s  actual 
possession,  but  extends  to  all  choses 
in  action  of  the  deceased.  See  Vol. 
II.  pp.  20  et  8eq.,  tibi  supra.  He  is 
liable  for  such  choses  in  action  although 
they  may  be  in  the  hands  of  a  third 
person,  if  they  have  come  to  his 
knowledge.  Potter  v.  Titcomb,  10 
Me.  53.  He  has  a  right  of  action  for 
property  in  the  hands  of  third  persons 
which  has  been  conveyed  to  them  by 
the  deceased  in  fraud  of  creditors. 
Babcock  v.  Booth,  2  Hill  181 ;  McLane 
V.  Johnson,  48  Vt.  48;  McEnight  v. 
Morgan,  2  Barb.  171 ;  Holland  o. 
Cruft,  20  Pick.  821.  But  his  right  of 
recovery  is  limited  to  the  amount  re- 
quired for  debts  and  expenses .  McLean 
f>.  Weeks,  61  Me.  277.  He  may  even 
set  up  such  right  to  a  note  transferred 
by  the  deceased  in  an  action  brought 
against  him  on  the  note.  Cross  v. 
Brown,  61  N.  H.  486.  In  like  manner 
property  that  has  been  ineffectually 
disposed  of  by  the  deceased  is  assets  of 
his  estate,  e.  ^.,  where  the  deceased 
executed  a  bill  of  sale,  but  never 
delivered  it.  Palmer  v.  Palmer,  65 
Mich.  298 ;  or  handed  a  sum  of  money 
to  a  third  person  for  certain  purposes 
with  no  sufficient  direction  as  to  dis- 
posing of  the  balance.  Bigelow  v. 
Paton,  4  Mich.  170.  So,  an  administra- 
tor may  ratify  a  sale  of  personalty 
made  by  the  widow  before  administra- 
tion granted,  and  receive  payment  of 
the  purchase  money  for  the  estate. 
Rockwell,  V.  Young,  60  Md.  668.  But 
where  the  deceased  made  an  absolute 
gift  to  A.,  who  sold  it  after  his  death 
and  paid  over  part  of  the  proceeds  to 
testator's  only  child,  in  the  absence  of 
fraud  upon  creditors,  the  money  cannot 
be  claimed  as  assets  by  the  executor. 
Day  V.  Day,  100  Ind.  460.    So,  where 


the  property  was  subject  to  an  option 
in  the  landlord  of  the  intestate  to  take 
it  for  his  rent  at  its  market  value  (it 
being  held  that  the  option  expired  at  the 
death  of  the  tenant).  Wait,  appellant, 
7  Pick.  100.  On  the  other  hand,  the 
assets  of  the  deceased  for  which  he  is 
liable  will  not  include  property  of 
others  that  can  be  identified  as  such, 
whether  it  was  found  in  the  possession 
of  the  deceased  at  the  time  of  his  death, 
Schouler  on  Exrs.  §  206 ;  Woemer  on 
Adnm.  §  806 ;  Cooper  t>.  White,  19  Ga. 
664 ;  Knight  v.  Knight,  76  Oa.  886 ; 
Moses  V.  Murgitroyd,  IJohns.  Ch.  119  ; 
Mulford  V.  Mulford,  18  Stew.  (N.  J.) 
168  ;  or  came  afterward  into  the  hands 
of  the  executor,  e,  g.,  money  collected 
by  him  for  goods  sold  by  his  testator 
as  factor  for  a  third  person.  Estate  of 
Merrick,  8  Watts  &  S.  402.  So,  the 
wife's  half  of  a  savings  bank  deposit  in 
the  joint  names  of  herself  and  her 
deceased  husband.  Matter  of  Brooks, 
6  Dem.  836.  So,  a  note  and  mortgage 
made  to  husband  and  wife  go  to  the 
wife  in  case  she  survives,  and  not  the 
husband's  administrator  as  assets. 
Draper  v,  Jackson,  16  Mass.  480; 
Burieigh  v.  Coffin.  22  N.  H.  118 ;  Haw- 
kins V.  Craig,  6  Mon.  254 ;  Turner  «. 
Davis,  1  B.  Mon.  161.  But  money 
belonging  to  the  widow  must  be  ac- 
counted for  as  assets,  if  it  is  by  her 
direction  collected  by  the  adminis- 
trator and  applied  to  the  debts  of  the 
estate.  Wilkinson  v.  Ward,  42  HI.  Ap. 
641. 

Assets  of  the  deceased  do  not  include 
partnership  assets  held  by  the  surviving 
partner.  Camp  v,  Frazer,  4  Dem.  212 ; 
especially  such  property  as  the  books 
of  a  firm.  Canfield  «.  Hard,  6  Conn. 
180.  As  to  partnership  and  other  joint 
property,  see  Vol.  I.  pp.  798-95,  tiW 
supra.  On  the  other  hand,  where  the 
deceased  was  a  silent  partner  of  his  ex- 
ecutor, under  a  pattnership  agreement 
providing  for  a  certain  rate  of  interest  to 
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be  allowed  to  the  deceased  on  his  share  of 
the  capital,  the  executor  will  be  charged 
with  the  capital  and  interest  of  such 
share  as  assets.  Matter  of  Foote,  17 
N.  Y.  Supp.  44.  In  some  states  statutory 
proTision  is  made  for  transferring  the 
partnership  assets  to  the  executor  or 
administrator  of  the  deceased  partner 
on  his  giving  the  statutory  bond  after 
refusal  of  the  surviving  partner  to  give 
such  bond.  Teney  v.  Laing,  47  Ean. 
297  (1889  G.  8.  §§  2819-20).  So,  in 
Maine  (1883  R.  8.  69,  §  4).  And  a 
partnership  creditor  may  bring  suit 
against  the  administrator  giving  such 
bond.     Bass  v.  Emery,  74  Me.  888. 

Qiiod  iciU — Pensions — Privilege — Li- 
cense, etc.  The  good  will  of  the  de- 
cedent's business  is  to  be  accounted 
for  as  part  of  the  assets  of  his  estate, 
Matter  of  Randall,  2  Connoly  29; 
Thompson  v.  Winnebago  County,  48  la. 
155;  and  to  be  considered  in  valuing 
his  interest  in  a  continuing  partner- 
ship business.  Piatt  f>,  Piatt,  42  Conn. 
390.  And  where  the  testator  devises 
his  place  of  business  to  his  wife  for 
life,  the  good  will  will  go  with  the 
life  estate.  Estate  of  Lange,  12 
PhOa.  52. 

The  estate  of  the  deceased  formerly 
included  United  States  pension  moneys 
accumulated  by  him,  Perkins  v.  Hinck- 
ley, 71  la,  499 ;  Baugh  v.  Barrett,  69 
la.  495 ;  received  and  deposited  by  the 
deceased,  Beecher  v.  Barber,  6  Dem. 
139 ;  and  unpaid  pension  warrants 
issued  to  him  before  his  death,  Heard  «. 
Northington,  49  Tex.  489;  but  not 
arrears  of  a  revolutionary  pension  pay- 
able by  statute  for  the  benefit  of  the 
children  of  the  pensioner.  Perkins  v. 
Perkins.  46  N.  H.  110.  And,  in 
general,  the  payment  of  pensions  is 
regulated  by  the  statute. 

In  like  manner,  valuable  preroga- 
tives and  privileges  of  the  deceased, 
such  as  letters  patent,  or  copyright  and 
trading  licenses  (not  inseparably  con- 


nected with  the   land),  belong  to  the 
decedent's  personal  assets. 

So,  an  unexpired  Are  insurance  policy 
taken  out  by  the  deceased  on  real 
estate  specifically  devised  is  part  of 
the  personal  estate  of .  the  deceased. 
Estate  of  Hurley.  18  Phila.  276. 

Property  subsequently  accrued  or  ac- 
quired. The  assets  of  an  estate  may 
include  property  which  never  came  to 
the  hands  of  the  deceased,  such  as  the 
subsequent  increase  of  his  property, 
Wingate  v.  Pool,  25  Bl.  118 ;  Smiley 
V.  Smiley,  80  Mo.  44  ;  Merchant's  Case, 
14  Stew.  (N.  J.)  849,  affg.  12  Id.  506 ; 
Soldini  v.  Hyams,  15  La.  An.  551 ;  or 
income  accumulated,  and  not  expended 
before  the  death  of  a  life  tenant,  Estate  of 
Rhodes,  147  Pa.  St.  227;  or  a  salary  voted 
to  him  after  his  death,  Loring  v.  Cun- 
ningham,  9  Cush.  87  ;  or  money  earned 
by  a  vessel  belonging  to  his  estate, 
Littlefield  v,  Eaton.  74  Me.  516 ;  or  by 
his  capital  retained  in  a  partnership 
business,  Ames  9.  Downing,  1  Bradf .  821 ; 
or  money  recovered  on  an  appeal  bond 
given  to  the  executors,  Sasscer  v. 
Walker,  5  Gill  &  J.  102 ;  or  collected 
under  a  public  treaty  or  government 
claim  after  the  death  of  the  deceased, 
such  as  "Alabama"  claims.  Grant  «. 
Bodwell,  78  Me.  460  ;  or  claims  under 
the  Mexican  treaty,  Thurston  v.  Low- 
der,  40  Me.  197  ;  Thurston  v.  Doane, 
47  Me.  79  ;  or  French  spoliation  claims, 
Rogers  v.  Hosack,  18  Wend.  819; 
Foster  v.  Fifield,  20  Pick.  67 ;  Lefflng- 
well's  Appeal,  62  Conn.  847  ;  Estate  of 
Clement,  150  Pa.  St.  85 ;  although  the 
contrary  has  been  held  as  to  "Alabama  " 
claims.  Matter  of  Cooley,  6  Dem.  77 ; 
and  French  spoliation  claims.  Gardner 
V.  Clarke,  20  D.  C.  261. 

Insurance.  Where  the  decedent  held 
a  policy  of  life  insurance  on  the  life  of 
another,  it  will  be  assets  of  his  estate, 
although  the  person  insured  still  sur- 
vives. McCauley's  Appeal,  93  Pa.  St. 
102;  Conigland  «.  Smith.  79  N.  C.  808  ; 
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Simmons  «.  Biggs,  90  N.  G.  286.  And 
even  the  surviving  person  insured  may 
take  a  share  in  such  policy  as  one  of 
the  next  of  kin.  Mutual  Aid  Society  v. 
Miller,  107  Pa.  St.  162;  Deginther's 
Appeal,  88  Pa.  St.  162 ;  Simmons  «. 
Biggs,  09  N.  C.  286. 

So,  a  policy  of  insurance  on  the  life 
of  the  deceased  is  assets  of  his  estate, 
if  made  payable  to  him,  Union  Mutual 
Life  Insurance  Co.  v.  Stevens,  10  Fed. 
Rep.  671 ;  or  his  "  legal  representa- 
Uves,"  People  v,  Phelps,  78  Ul.  147 ; 
Kelley  v,  Mann,  56  la.  625  ;  or  subject 
to  his  will,  Winterhalter  v.  Workman's 
Guarantee  Fund  Association,  75  Oal. 
245  ;  or  in  trust  for  his  heirs.  Harding 
9.  Littlehale,  150  Mass.  100.  Such  a 
policy  payable  to  him  or  his  legal 
representatives  may  be  disposed  of  by 
his  will.  Williams  v.  Carson,  0  Bazt. 
'  616.  So,  in  general,  a  benefit  policy. 
Mutual  Association  v.  Montgomery,  70 
Mich.  687.  And  one  who  collects  the 
money  under  a  void  assignment  is  liable 
in  an  action  by  the  executor  or  admin- 
istrator, and  not  otherwise.  Lee  v. 
Chase,  58  Me.  482.  But  if  the  next  of  kin 
collect  it  without  authority,  and  the 
money  is  not  needed  for  the  payment  of 
debts,  they  will  be  allowed  to*retain  their 
distributive  shares  in  a  suit  brought  by 
the  administrator  for  the  money.  Elliot 
«.  Whedbee,  94  N.  C.  115.  So,  if  the 
decedent  take  out  the  policy  for  the 
benefit  of  certain  creditors,  the  bal- 
ance after  payment  of  such  debts  will 
belong  to  his  estate.  Gwynne  «. 
Estes,  14  Lea  662.  So,  of  a  specu- 
lative or  wager  policy  taken  out  by  a 
person  having  no  insurable  interest 
(after  re-imbursing  him  for  premiums 
paid).  Ruth  v.  Eetterman,  112  Pa.  St. 
251. 

But  an  insurance  policy  is  no  part 
of  his  estate,  if  made  payable  to  his 
children.  Senior  t>.  Ackerman,  2  Redf. 
802 ;  or  to  a  trustee  for  his  children. 
Cables  v.  Prescott,  67  Me.  582 ;  or  to 


any  third  person.  Estate  of  Morrell,  13 
Phila.  805;  or,  in  default  of  other 
designation  by  will,  to  his  wife  and 
children.  Swift  v.  San  Francisco  Stock 
Board,  67  Cal.  567 ;  or  has  been  legally 
assigned  by  the  deceased  in  his  life- 
time, McFarland  v.  Creath,  85  Mo.  Ap. 
112 ;  or  assigned  by  the  beneficiary  to 
his  executors  in  trust  for  the  benefit  of 
his  wife  and  mother.  Matter  of  Palmer, 
8  Dem.  129.  So,  payments  of  less  than 
a  hundred  dollars  made  by  a  benefit 
society  for  funeral  expenses  are  not 
assets  to  be  accounted  for.  Matter  of 
Brooks,  5  Dem.  826.  In  Maine,  the 
life  insurance  must  be  distributed 
under  the  intestate  laws  among  his 
widow  and  children,  and  not  used  to 
pay  debts  or  general  legacies.  Hath- 
away «.  Sherman,  61  Me.  466.  And 
where  executors  are  not  entitled  to 
collect  a  life  insurance  policy,  yet  if 
they  have  done  so,  and  the  parties  en- 
titled have  taken  a  decree  against  them 
for  the  money,  it  will  bar  a  further 
proceeding  on  the  policy  against  the 
company.  Equitable  Life  Assurance 
Society  o.  May,  82  Oa.  646. 

Debt  of  personal  repreeentatiDe,  The 
dd>t  of  an  executor  or  administrator  to 
the  deceased  is  assets  of  the  estate. 
Schouler  on  Exrs.  §  206 ;  Woemer  on 
Admn.  §  811 ;  United  States  v.  Eggks- 
ton,  4  Sawy.  199 ;  Wood  v.  Tallman. 
Coxe(N.  J.)  158  ;  Weems  v.  Bryan,  21 
AU.  802 ;  Cook  o.  Cook,  60  Ala.  294 ; 
Matter  of  Armstrong,  69  Cal.  289  ; 
McCarty  v.  Frazer,  62  Mo.  268.  See 
also  Vol.  II.  pp.  624,  627,  n.,  uM  eupra. 
Such  debt  is  chargeable  with  interest 
like  other  debts.  Rodenbach's  Ap- 
peal, 102  Pa.  St.  572.  His  sureties  are 
liable,  if  the  debt  is  omitted  from  his 
inventory,  Williams  v,  Morehouse,  9 
Conn.  470 ;  or  account,  Winship  r. 
Bass,  12  Mass.  199 ;  Wright  v.  Lang. 
66  Ala.  889  ;  Seawell  v.  Buckley.  54 
Ala.  592 ;  Jones  v.  Chase,  55  N.  H. 
284 ;    or    distribution,    Davenport   «. 
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Richards,  16  Conn.  310 ;  or  in  an  ap- 
plicaticHi  for  sale  of  lands  on  account 
of  insufflciency  of  personal  assets. 
Chapin  9.  Waters,  110  Mass.  195.  So, 
an  executor  is  chargeable  with  the  debt 
of  a  firm  of  which  he  is  a  member, 
Matter  of  Consalus,  95  N.  Y.  840; 
Eaton  t».  Walsh,  42  Mo.  272 ;  Succes- 
sion of  Bayly,  90  La.  An.  75 ;  or  to 
a  firm  of  which  the  deceased  was  a 
member.  Whiting  «.  Leakin.  06  Md. 
255;  or  with  a  debt  as  trustee  of 
another  estate,  Gilmer  'o.  Baker,  24 
W.  Ya.  72 ;  or  with  his  liability  as 
a  principal  debtor  to  indenmify  the 
deceased  as  his  surety.  Bassett  «. 
Granger,  186  Mass.  174.  So,  an  ad- 
ministrator de  bonis  nan  must  charge 
himself  as  surety  for  the  administrator- 
in^ief,  when  his  liability  has  been 
ascertained,  Jacobs  i^.  Morrow,  21  Neb. 
233;  but  not  with  his  contingent  liability 
as  such  surety.  Shields  tt.  Odell,  27  O. 
8t.  378.  The  burden  of  proof  is  upon 
the  executor  to  show  tliat  the  debt  in- 
cluded in  his  inventory  has  been  paid. 
Tichenor  v.  Tichenor,  18  Stew.  (N.  J.) 
303,  aifg.  16  Id.  168.  And  he  must 
account  for  the  debt,  although  the  note 
which  was  given  for  it  has  been  lost 
hj  the  testator.  Chirk  v.  Hombeck,  2 
C.  E.  Gr.  480.  But  his  having  inven- 
toned  the  debt  does  not  estop  him  from 
proving  that  he  is  not  liable  for  it. 
Lynch  v.  Divan,  66  Wis.  490. 

His  sureties  may  show  the  original 
insolvency  of  the  executor  in  reduction 
of  the  value  of  the  debt  as  an  asset  and 
of  their  liability  for  it  as  such.  Mc- 
Carty  «.  Frazer,  62  Mo.  268 ;  Baucus  v. 
Barr,  107  N.  Y.  624,  affg.  45  Hun 
582 ;  although  this  will  not  reduce  or 
discharge  the  executor's  own  liability, 
Norrls  v.  Towle,  54  N.  H.  290 ;  Bau- 
cus V.  Stover,  89  N.  Y.  1  ;  or  excuse 
its  omission  from  his  inventory.  Burk- 
halter  «.  Norton,  8  Dem.  610.  But 
his  inability  to  pay  will  relieve  him 
from  liability  for  contempt  in  not  pay- 


ing the  amount  found  due.  Matter  of 
Ockershausen,  59  Hun  200.  An  ex- 
ecutor's debt  is  still  assets,  although 
charged  off  in  his  account  as  uncol- 
lectible. Adair  v.  Brimmer,  74  N.  Y. 
589  ;  Leland  v.  Felton,  1  Allen  681. 

But  when  accounted  for  as  an  asset, 
it  ceases  to  exist  in  its  original  form 
as  a  debt,  and  can  no  longer  be  trans- 
ferred as  such.  Ipswich  Manufactur- 
ing Co.  V.  Story,  5  Met.  810 ;  or  fore- 
closed as  a  mortgage  debt,  Martin  v. 
Smith,  124  Mass.  Ill ;  or  prosecuted 
as  a  debt  by  the  subsequent  adminis- 
trator de  bants  non,  Jacobs  v.  Wood- 
side,  6  S.  0.  490.  Where,  on  the 
other  hand,  a  judgment  debt  recovered 
by  the  testator  against  his  executor  has 
been  treated  by  the  latter  as  still  out- 
standing, it  may  be  transferred  by  his 
successor,  and  enforced  by  the  pur- 
chaser  against  lands  on  which  it  was 
a  lien.  Charles  «.  Jacobs,  9  S.  C. 
296. 

Where  the  testator  has  directed  the 
Investment  of  the  debt  by  his  executor 
in  a  particular  manner,  it  will  be 
charged  against  him  as  cash  assets  as 
soon  as  it  becomes  due.  Mitchell  v. 
Thomson,  7  Mackey  180.  But  where 
the  wiUgi^iis  the  money  to  the  executor 
(testator's  son)  as  a  loan  for  a  certain 
time,  and  he  dies  before  its  maturity, 
it  will  be  an  individual  debt  payable 
by  his  estate  when  it  matures,  but  not 
chargeable  against  the  sureties  on  his 
bond  as  executor,  although  it  has  been 
inadvertently  stated  as  an  asset  in  Che 
account  filed  by  the  son's  executor. 
Brooks  V,  Hope,  189  Mass.  851. 

Foreign  assets.  The  personal  repre- 
sentative of  the  deceased  is  entitled 
to  his  entire  x>er8onal  estate  wherever 
situated,  except  in  places  where  foreign 
or  ancillary  letters  have  been  granted. 
Redfleld'  on  Wills  895  ;  Schouler  on 
Exrs.  §  175 ;  Woerner  on  Admn.  § 
808;  Story  Eq.  Jur.  §  514  a.  He 
should  include  the  foreign  assets  in  his 
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inventory.  Matter  of  Butler,  88  N.  Y. 
897;  and  endeavor  to  collect  them, 
Schulz  V.  Pulver,  11  Wend.  861  ; 
unless  committed  by  the  will  to  a 
different  executor.  Sherman  v.  Page, 
85  N.  Y.  123.  And  if  assets  in  a 
foreign  jurisdiction  come  into  his  pos- 
session by  a  voluntary  delivery,  he  may 
be  required  to  account  for  them  in  the 
home  jurisdiction.  Yon  Bokkelen  «. 
Cook,  5  Sawy,  587 ;  Swearingen  v. 
Pendleton,  4  Serg.  &  R.  889 ;  Cureton 
f>.  Mills.  18  8.  C.  409 ;  Fox  v.  Tay,  89 
Cal.  889. 

But  he  will  not  be  chargeable  as 
executor  with  rents  received  for  lands 
lying  in  another  state,  Morrill  v.  Morrill, 
1  Allen  132 ;  nor,  generally,  for  personal 
assets  in  another  state  which  have  not 
come  to  his  hands,  Governor  o.  Wil- 
liams, 3  Ired.  152 ;  although  he  has  tried 
to  collect  them.  Bowman  v,  Carr,  5 
Lea  571  ;  or  even  collected  and  after- 
ward lost  them  without  fault  of  his  own 
through  the  insolvency  of  the  collecting 
attorney.  Deberry  «.  Ivey,  2  Jones  Eq. 
870.  As  to  the  diligence  required  in 
the  collection  of  assets,  see  p.  *1726 
n. ,  ubi  infra.  And  an  ancillary  adminis- 
trator may  apply  for  sale  of  lands  in 
his  jurisdiction  to  pay  debts  there, 
although  there  are  sufficient  personal 
assets  for  that  purpose  in  the  home 
jurisdiction.  Lawrence's  Appeal,  49 
Conn.  411. 

An  administrator  may  proceed  in  his 
own  jurisdiction  against  a  foreign  debtor 
who  is  temporarily  within  the  jurisdic- 
tion. Saunders  9.  Weston,  74  Me.  85. 
And  where  he  cannot  collect  the  debt  (be- 
cause of  the  nonresidence  of  the  debtor), 
he  may  sue  in  trover  for  a  note  or  other 
evidence  of  the  debt,  although  actually 
converted  by  the  defendant  in  another 
state.  Bullock  t>.  Rogers,  16  .Vt.  294. 
And  a  corporation  holding  bonds  of  a 
deceased  nonresident  deliverable  on  a 
transferable  certificate  of  deposit  may 
surrender  them  to  a  foreign  executor  on 


the  return  of  the  certificate.  Shake- 
spearev.  Fidelity  Insurance  &c.  Co..  97 
Pa.  St.  178.  But  a  suit  pending  against 
the  foreign  debtor  in  the  jurisdiction  of 
the  deceased  creditor's  domicil  is  no  bar 
to  a  suit  subsequently  brought  in  the 
foreign  jurisdiction  by  an  ancillary  ad- 
ministrator appointed  there.  Merrill «. 
New  England  Insurance  Co.,  108  Mass. 
245.  And  if  he  is  sued  as  an  individual 
debtor  of  the  deceased  in  the  domiciliary 
forum,  he  may  plead  that  he  has  been 
appointed  administrator,  and  as  such 
inventoried  his  debt  to  the  estate  in  his 
own  jurisdiction.  Stevens  v.  Gay  lord, 
11  Mass.  287.  But  a  decree  in  the  juris- 
diction of  the  domicil,  where  the  parties 
are  properly  before  the  court,  will  be 
binding  upon  the  ancillary  administra- 
tion in  another  state,  and  govern  the 
application  of  the  assets  there,  Suarez 
«.  Mayor,  2Sandf.  Ch.  173 ;  even  though 
the  decree  relates  to  the  indebtedness 
of  the  administrator  himself  to  the 
estate.  Churchill  «.  Prescott,  8  Bradf . 
288.  A  payment  to  the  administrator 
of  the  domicil  is  good  even  against  a 
local  administrator  subsequently  ap- 
point^, Wilkins  9.  Ellett,  108  U.  8. 
256  ;  where  there  are  no  local  creditors 
ordistributees  to  protect.  S.  C.  9  WaU. 
740.  And  even  after  taking  out  ancil- 
lary letters,  the  ancillary  administrator 
may  collect  moneys  in  his  own  juHsdic- 
tion  under  a  power  of  attorney  from 
the  administrator  of  the  domicil,  and 
his  sureties  will  not  be  liable  for  such 
moneys.  Mackey  t>.  Coxe,  18  How. 
100.  But  where  before  the  appointment 
of  a  local  administrator  a  debtor  of  the 
estate  made  a*  voluntary  payment  to  a 
foreign  executor,  it  has  been  held  to 
be  no  defense  to  a  suit  afterward 
brought  by  the  local  administrator. 
Young  f>.  O'Neal.  8  Sneed  56. 

An  executor  may  transfer  foreign 
assets  under  his  control,  such  as  a  note 
made  by  a  nonresident.  Harper  t>. 
Butler,  2  Pet.  289 ;   or  secured  by  a 
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mortgage  on  land  in  another  state, 
Gove  V.  Gove,  64  N.  H.  508;  or  a 
mortgage  on  such  lands,  Smith  «. 
Tiffany.  16  Hun  552:  or  stock  in  a 
foreign  bank,  Hutchins  v.  State  Bank, 
12  Met.  421  ;  Peterson  v.  Chemical 
Bank,  82  N.  Y.  21  ;  or  may  vote  on  the 
stock  of  a  foreign  corporation.  Matter 
of  Cape  May  &g.  Navigation  Co.,  22 
Yroom  78. 

Locality  of  debts  as  assets.  Debts 
owing  by  citizens  of  a  foreign  state  or 
country  are  assets  to  support  adminis- 
tration there,  Croswell  on  Exrs.  §  64 ; 
Woemer  on  Admn.  §  809 ;  Arnold  v. 
Arnold,  62  Ga.  627 ;  Banta  v.  Moore, 
2  McCart.  97;  Merrill  v.  New  Eng- 
land Insurance  Co.,  103  Mass.  245 ; 
Rohler  r.  Knapp,  1  Bradf .  242  ;  Grant 
r.  Reese,  94  N.  C.  720 ;  although  secured 
by  a  mortgage  on  land  lying  in  another 
state.  Chamberlain  r.  Wilson,  45  la. 
149.  And  see  American  notes.  Vol.  I. 
pp.  486,  484.  So,  the  liability  of  a 
local  insurance  company  is  sufficient 
assets  to  give  the  Probate  Court  juris- 
diction there,  irrespective  of  the  place 
where  the  policy  itself  may  be.  Matter 
of  >Giler,  5  Dem.  881.  Even  a  negotia- 
ble note  is  assets  where  the  maker  re- 
sides, and  may  be  collected  and  released 
by  the  local  administrator,  Slocum  v. 
Sanf  ord,  2  Conn.  538  ;  but  not  without 
the  consent  of  the  administrator  of  the 
doinicil,  if  he  holds  the  note  and  has 
acquired  jurisdiction  over  the  person  of 
the  maker  in  another  state.  St.  John 
e.  Hodges,  9  Baxt.  884.  But  an 
administratidn  at  the  scat  of  govern- 
ment cannot  be  based  on  a  debt  due 
from  the  United  States  government. 
Vaughan  v.  Northrup,  15  Pet.  1 ; 
Wyman  e.  Halstead,  109  U.  S.  654, 
revg.  Uuited  States  i^.  Wyman,  2 
Mackey  868. 

Ancillary  account.  Where  there  is  an 
ancillary  administration  in  the  foreign 
country,  the  local  assets  should  be 
accounted  for  there,  Apsden  v.  Nixon, 


4  How.  467,  497 ;  Porter  v.  Heydock. 
6  Vt.  874 ;  for  the  protection  of  local 
creditors,  Lynes  v.  Coley,  1  Redf.  405  ; 
My  rick  v,  Hutchinson,  6  Eulp  (Pa.) 
298  ;  and  may  be  held  against  one 
claiming  under  the  executor  of  the 
domicil.  Willing  v.  Perot,  5  Rawle 
264.  But  the  administrator  of  the 
domicil,  and  not  an  ancillary  admin- 
istrator, is  the  one  to  account  for  assets 
in  a  third  jurisdiction  in  which  there  is 
no  administration.  Baldwin's  Appeal, 
81  Pa.  St.  441.  And  the  fact  that  the 
intestate  died  in  a  foreign  state  with 
notes  in  his  possession  there  which 
were  made  by  a  citizen  of  another  for- 
eign state  and  secured  by  lands  in  that 
state,  will  not  support  the  title  of  the 
foreign  administrator  where  he  died, 
there  being  no  administration  in  the 
residence  of  the  maker  of  the  notes. 
Moore  v.  Jordan,  86  Ean.  271.  The 
ancillary  estate  may  be  administered 
as  insolvent,  although  the  estate  at 
the  domicil  of  the  deceased  is  solvent. 
Gilchrist  v.  Cannon,  1  Coldw.  581. 
Where  the  domiciliary  executor  is 
also  ancillary  administrator  in  another 
state,  he  will  not  render  his  ancillary 
bondsmen  liable  for  proceeds  of  land 
sold  in  the  home  jurisdiction  and 
brought  by  him  into  the  ancillary 
jurisdiction.  State  v,  Osborn,  71  Mo. 
86  ;  or  for  other  assets  brought  by  him 
from  the  home  jurisdiction  and  turned 
into  cash  in  the  ancillary  jurisdiction. 
Eeaton  v.  Campbell,  2  Humph.  224. 
And  the  sureties  of  the  domicil  will 
not  be  liable  for  his  failure  to  inventory 
assets  of  the  ancillary  jurisdiction. 
Grant  v.  Reese.  94  N.  C.  720.  And  it 
is  no  answer  to  the  administrator's  plea 
of  plene  administravit  in  one  jurisdic- 
tion that  he  has  in  his  hands  proceeds 
of  lands  sold  by  him  as  ancillary  admin- 
istrator in  another  jurisdiction.  Peck 
«.  Mead.  2  Wend.  470.  But  where  the 
domiciliary  executor  is  also  ancillary 
administrator  in  another  state,  and  ac- 


136 


Of  Assets. 


[Pt.  IV.  Bk.  I. 


counts  for  assets  and  proves  his  own 
claim  against  the  estate  there,  the  settle- 
ment of  the  ancillary  account  (showing 
a  balance  in  his  favor)  will  not  be 
conclusive  on  the  home  jurisdiction  on 
his  accounting  there,  £la  v.  Edwards, 
18  Allen  48  ;  and  if  he  has  neglected  to 
close  his  ancillary  accounts,  he  may  be 
required  to  account  in  the  domiciliary 
jurisdiction  for  the  foreign  assets  re- 
ceived by  him.  Matter  of  Ortiz,  86 
Cal.  306. 

Trammisnon  of  assets.  After  settle- 
ment of  the  ancillary  account  the 
balance  in  the  hands  of  the  administra- 
tor should,  in  general,  be  remitted  to  the 
domicil  of  the  deceased  for  final  settle- 
ment and  distribution  there,  Trimble  v. 
Dzieduzyiki,  57  How.  Pr.  208 ;  Porter  «. 
Heydock,  6  Vt.  874 ;  after  payment  of 
the  local  administration  expenses, 
Williams  o.  Williams,  6  Md.  467 ;  and 
debts,  Richards  v.  Dutch,  8  Mass.  506 ; 
and  especially  where  there  are  no  credi- 
tors in  the  ancillary  jurisdiction,  San- 
ford  V.  Thompson,  18  Ga.  564;  or  where 
the  debts  due  there  have  been  paid 
in  full.  Ordroneaux  v.  Helie,  8  Sandf. 
512 ;  Tucker©.  Condy,  10  Rich.  Eq.  12. 
And  the  court  may  order  assets  of 
the  ancillary  administrator  to  be  re- 
tained for  the  purpose  of  paying  debts 
not  accruing  within  two  years  after 
testator's  death.  Newell  v.  Peaslee,  161 
Mass.  601.  The  administrator  of  the 
domicil  may  be  sued  by  creditors  in  his 
own  jurisdiction  for  assets  collected  by 
him  from  the  ancillary  administrator  in  a 
foreign  jurisdiction.  Pratt  v.  Northam, 
5  Mason  95.  But  cannot  sue  the  ancil- 
lary administrator  in  the  courts  of  the 
ancillary  jurisdiction  for  such  balance. 
Carmichael  v,  Ray,  5  Ired.  Eq.  866. 
The  ancillary  administrator  may  make 
distribution  in  his  own  jurisdiction 
instead  of  remitting  the  balance  to  the 
domicil  of  the  intestate.  Cassilly  v. 
Meyer,  4  Md.  1  ;  Estate  of  Adlum,  6 
Phila.  847.    In  New  York,  he  is  re- 


quired by  statute  (Code  C.  P.  §  2700) 
to  transmit  the  balance  in  hand  to  the 
place  of  the  principal  administration, 
unless  otherwise  directed  by  the  sur- 
rogate. 

For  the  protection  of  their  own 
citizens  it  has  been  held  in  some  states 
that  debts  are  to  be  paid  in  the  ancillary 
administration  according  to  the  local 
law,  the  payment  of  legacies  and  dis- 
tributive shares  being  governed  by  the 
law  of  the  domicil.  Jones  v,  Gerock,  6 
Jones  Eq.  190.  And  in  Vermont,  credit- 
ors of  the  foreign  domicil  were  formerly 
not  allowed  to  prove  their  claims  in  the 
ancillary  administration.  Churchill  v. 
Boyden,  17  Vt.  819.  But  the  rejection 
in  the  ancillary  jurisdiction  of  the  claim 
of  a  creditor  resident  in  the  domicil  is 
no  bar  to  its  presentment  in  the  latter 
jurisdiction.  Taylor  t.  Barron,  85 
N.  H.  486.  In  other  states,  with  more 
reason  and  justice,  creditors  domestic 
and  foreign  are  put  on  the  same  footing. 
Pindley  v.  Gidney,  76  N.  C.  895.  So, 
now  by  statute,  in  Maine  (1888  R  S.  c. 
66,  §§  87-88),  Massachusetts  (1882  P.  S. 
c.  188,  §§  8-6),  Missouri  (1889  R.  S.  §§ 
261-74),  New  Hampshire  (1891  P.  S.  c. 
192,  §§  27-29),  New  York  (Code  C.  P.  §§ 
2700^1),  Vermont  (1880  R.  L.  §  8192). 
In  Maine  and  Massachusetts,  the  statute 
expressly  provides  for  the  reckoning 
and  payment  of  the  pro  rata  share  to 
the  resident  creditors  as  if  "  the  whole 
estate  wherever  found  "  were  so  divided 
without  any  preference.  This  is  sub- 
stantially so  in  New  York  also.  And 
see  Despard  v.  Churchill,  58  N.  Y.  192 ; 
Parsons  v,  Lyman,  20  N.  Y.  108.  And 
even  where  the  ancillary  assets  are  suffi- 
cient to  pay  the  local  creditors  in  full, 
but  .the  estate  as  a  whole  is  insolvent, 
local  creditors  will  only  receive  their 
pro  rata  share,  and  the  balance  be  re- 
mitted to  the  domicil  for  final  settle- 
ment Dawes  v.  Head,.  8  Pick.  127 ; 
Davis  V.  Estey,  8  Pick.  475. 

As    to  the    transmission    of    assets 
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and  the  local  law  governing  their 
distributioo,  see  Vol.  U.  p.  926,  vJbi 
iupra.  In  general,  legatees  must  look 
for  payment  to  the  administration  of 
the  domicil.  Richards  v.  Dutch,  8  Mass. 
506 ;  Probate  Court  v.  Kimball,  42  V t. 
320.  As  to  the  local  law  governing  the 
payment  tfnd  preference  of  debts,  see 
vbi  tfipra.  Vol.  II.  p.  210  n. 

Action  against  foreign  admint&tra' 
tor,  A  foreign  administrator  cannot 
be  sued  at  law  in  the  Jurisdiction  of  the 
domicil  for  assets  administered  by  him 
in  the  foreign  jurisdiction .  Vermilya  v, 
Beatty,  6  Barb.  429.  Even  local  cred- 
itors cannot  sue  him,  although  he  has 
voluntarily  moved  his  residence  into 
the  jurisdiction  and  brought  foreign 
assets  with  him.  Hedenberg  v,  Heden- 
berg,  46  Conn.  30.  A  foreign  adminis- 
trator will  not,  in  general,  be  required 
to  account  here  for  foreign  assets 
received  by  him,  Norton  «.  Palmer, 
7  Gush.  628  ;  Brownlee  «.  Lockwood. 
5  C.  £.  Gr.  289 ;  even  where  letters 
have  been  granted  to  the  same  person 
in  both  places,  Banta  v.  Moore,  2 
McCart  97 ;  and  the  foreign  Jurisdic- 
tion is  the  ancillary  one  ;  Normand  a. 
Orognard,  2  C.  E.  Gr.  426.  So,  al- 
though he  has  paid  the  foreign  cred- 
itors, and  lias  sufficient  balance  in  hand 
to  satisfy  all  creditors,  and  has  taken 
out  ancillary  letters  here.  Fay  a. 
Haven,  8  Met.  109.  He  may,  however, 
be  required  to  account  for  assets  re- 
ceived without  local  letters  in  the  Juris- 
diction of  the  court,  Campbell  v. 
Touaey,  7  Cow.  64 ;  or  brought  from 
his  own  Jurisdiction,  McNamara  v, 
Dwyer,  7  Paige  289 ;  and  in  equity  for 
the  protection  of  local  legatees,  Tunstall 
t.  Pollard,  11  Leigh  1 ;  «.  p.,  on  proof  of 
diversion  of  funds,  the  estate  and  the 
person  both  being  within  the  Jurisdic- 
tion. Hontalvan  «.  Clover,  ^  Barb. 
190.  And  in  a  court  of  equity  he  may 
he  called  to  account  anywhere,  Bryan 
t.  HcGee,    2  Wash.  C.  C.  887 ;   but 


not  as  such  in  form.  Sparks  v. 
White.  7  Humph.  86.  And  the  Pro- 
bate Court  may  require  assets  in  the 
possession  of  persons  in  another  state 
who  are  properly  before  the  court  to 
be  handed  over  to  the  administrator 
of  the  forum.  Dietz's  Case,  14  Stew. 
(N.  J.)  284.  But  even  a  court  of 
equity  could  not,  in  the  absence  of  an 
ancillary  administration,  take  foreign 
assets  from  a  foreign  custodian  and 
place  them  in  the  hands  of  the  local 
administrator.  Lines  «.  Lines,  142  Pa. 
St.  149. 

Tru9t  property.  Where  an  express 
trust  is  created  by  will  and  no  trustee 
appointed,  it  is  the  duty  of  the  execu- 
tor to  take  charge  of  the  property  imtil 
such  appointment  is  made.  Casperon 
V.  Dunn,  15  Stew.  (N.  J.)  87.  On  the 
other  hand,  he  is  not  chargeable  with 
funds  vested  by  the  will  in  another 
trustee,  unless  there  is  a  surplus  pay- 
able to,  and  not  collected  by,  him, 
Estate  of  Conklin,  2  Connoly  176; 
or  where  the  trustee  is  only  entitled 
to  possession  through  the  executor 
after  payment  of  debts  (in  which  case 
the  executor's  sureties  are  liable  for 
the  fund).  Woodfln  v.  McNealy,  9 
Fla.  266. 

Where  the  deceased  was  himself  a 
trustee,  and  the  trust  property  can  be 
identified  as  such,  it  will  not  belong  to 
the  assets  of  his  estate  to  be  accounted 
for  as  such.  Trecothick  «.  Austin,  4 
Mason  16;  United  States  v.  Cutts,  1 
Sumn.  188 ;  Rowley  v.  Fair,  104  Ind. 
189.  This  is  true  of  funds  held  as 
administrator  of  another  person,  Mc- 
Custian  i^.  Ramey,  88  Ark.  141 ;  or  as 
guardian,  Governor  v.  Crane,  19  Fla. 
168;  or  attorney  (money  collected), 
Schoolfield  v.  Rudd,  9  B.  Mon.  291;  or 
consignee,  De  V alengin  «.  Duffy,  14  Pet. 
282 ;  Hutchinson  «.  Reed,  Hoffm.  Ch. 
816 ;  or  master  of  a  vessel  (freight  money 
collected),  Thompson  «.  White,  45  Me. 
446 ;  or  treasurer  of  a  public  trust  fund, 
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Attorney  Gfeneral  o.  Btigliam,  142  Mass. 
248 ;  or  a  bank  deposit  book  "  in  trust 
for  A./'  Matter  of  Collyer,  4  Dem.  24 ; 
or  a  life  insurance  policy  (payable  to 
the  executor  for  the  benefit  of  the 
widow),  Matter  of  Van  Dermoor,  42 
Hun  826;  or  a  check  payable  to  the 
testator  "for  A."  Matter  of  Van  Duzer, 
61  How.  Pr.  410.  So,  where  stock 
belonging  to  the  executor  was  held  by 
his  testator  as  collateral  for  his  debt. 
Squier  «.  Squier,  8  Stew.  (N.  J.)  627. 

Trust  property  in  the  hands  of  the 
deceased  trustee  is  not  liable  for  his 
individual  debts,  Bacon  v.  Bacon,  61 
Conn.  19 ;  and  cannot  be  sold  for 
their  payment.  Ooverdale  v.  Aldrich, 
19  Pick.  891.  The  legal  estate  Tests, 
however,  in  the  personal  represent- 
ative of  the  trustee,  Gulick  9.  Bruere, 
15  Stew.  (N.  J.)  689 ;  and  the  prop- 
erty should  be  inventoried,  and  his 
sureties  are  liable  therefor.  Dawes  v. 
Boylston,  9  Mass.  887.  Even  a  bank 
account  of  the  deceased  as  '*  adminis- 
trator of  A."  vests  in  the  representatives 
of  the  deceased.  Slaymaker  «.  Fanners' 
Bank,  108  Pa.  St.  616.  So,  a  bank 
deposit  by  the  deceased  *'  in  trust  for 
A."  may  be  paid  to  the  administrator 
on  surrender  of  the  pass  book,  Boone 
«.  Citizens'  Savings  Bank,  84  N.  Y.  88; 
and  the  interest  of  the  designated 
depository  may  be  disproved  by  parol 
evidence.  Parkman  v.  Suffolk  Savings 
Bank,  161  Mass.  218.  The  trust  fund 
or  property  may  be  transferred  by  him 
in  furtherance  of  the  trust.  Wetmore 
a.  Hegeman,  88  N.  Y.  69.  And  the 
Probate  Court  will  order  a  transfer  of  a 
book  account  of  the  deceased  **  A.  for 
B."  to  B.'s  personal  representatives  on 
their  application.  Gaffney  v.  Public 
Administrator,  4  Dem.  228.  And  even 
where  the  trust  is  not  such  as  to  pro- 
tect the  property  from  the  creditors  of 
the  deceased  holder,  the  executor  can- 
not recover  it  from  the  possession  of 
the  equitable  owner,  if  it  is  not  required 


for  debts.  Woodhouse  «.  Pheips,  51 
Conn.  521.  If  the  trust  property  is 
clearly  identified,  it  maybe  turned  over 
at  once  to  the  'successor  in  the  trust. 
Rowley  «.  Fair,  104  Ind.  189. 

So  A.'s  representatives  (as  the  party 
in  interest)  cannot  recover  from  the 
bank  a  deposit  made  by  A.',  "in  trust 
for  B.,"  Willis  v.  Smyth,  91  N.  Y. 
298;  nor  on  a  bond  made  to  "A., 
administrator  of  B.,"  without  proof  of  a 
change  of  title  to  A.  in  his  own  right. 
Ballinger  t>.  Cureton,  104  N.  C.  474. 
See,  contra,  Saffold  «.  Banks,  69  Ga.  289. 

Where  the  trust  property  has  lost  ito 
identity,  the  cetlui  que  truit  ia  left  to 
his  remedy  as  a  general  creditor  of 
the  estate.  Fowler  v.  True,  76  Me.  48 ; 
Attorney  General «.  Brigham,  142  Mass. 
248 ;  Johnson  v.  Ames,  11  Pick.  172 ; 
Matter  of  O'Brien,  45  Hun  284 ;  and 
the  administrator  who  has  treated  it  as 
assets  must  account  for  it  as  such. 
Matter  of  Hobeon,  16  N.  Y.  Supp. 
871.  And  if  it  has  been  applied  in 
good  faith  by  the  executors  of  the  de* 
ceased  trustee  to  the  uses  of  the  estate, 
the  executors  will  be  protected,  Mul- 
f ord  «.  Mulf ord,  18  Stew.  (N.  J.)  163 ; 
and  will  not  be  individually  liable  to 
the  cestui  qtie  trust  Colt  v.  Houdlette, 
70  Me.  808.  But  even  where  the  ad- 
ministrator is  himself  the  cestui  que 
trust,  his  proving  his  claim  as  a  debt 
will  not  estop  him  from  following  the 
specific  fund  on  proof  of  its  identity. 
Buckley  «.  Buckley,  157  Mass.  536. 
See,  eo7itra,  Johnson  v.  Ames,  11  Pick. 
178,  where  his  claim  as  creditor  had 
been  rejected  for  laches. 

Legal  and  equitable  assets.  In  the 
United  States  there  is  practically  no 
distinction  between  equitable  and  legal 
assets.  Schouler  on  Exrs.  §  221 ; 
Woerner  on  Admn.  §  818 ;  Estate  of 
Sperry,  1  Ashm.  847.  Proceeds  of 
land  sold  under  a  power  of  sale  for  the 
payment  of  legacies  are  now  legal 
assets.    Hood  c.  Hood,  85  N.  Y.  661 ; 
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Bloodgood  «.  Bruen,  2  Bradf .  8.  So, 
an  agreement  for  the  purchase  of  land 
to  be  conveyed  to  deceased  or  his  as- 
signee goes  to  the  administrator. 
Douglass  0.  Hennessj,  15  R.  I.  272. 
If  he  cannot  perform  it,  he  may  assign 
it  to  a  son  on  his  reimbursing  the 
estate  for  the  amount  of  purchase 
money  paid  by  the  testator  in  his  life- 
time. Hendrickson  v.  Hendrickson, 
14  Stew  (N.  J.)  875.  A  debt  due  to  a 
ceAvi  qu€  tnut  and  secured  by  trust  deed 
goes  to  his  personal  representatives. 
Curry  «.  Hill,  18  W.  Va.  870 ;  Succes- 
sion  of  Sparrow,  89  La.  An.  696.  And 
an  equitable  claim  for  a  mother's  sup- 
port charged  on  property  given  to  the 
children  entitles  her  administrator  to  an 
accounting  for  the  personal  property 
charged.  McFall  v.  McFall,  86  S.  0.  559. 

Twoer  of  appointment.  Where  prop- 
erty is  given  in  trust  for  A.  for  life, 
with  remainder  as  he  should  appoint, 
it  is  assets  of  his  estate  in  the  hands  of 
his  appointees  and  subject  to  his  debts, 
Clapp  «.  Ingraham,  126  Mass.  200 ;  but 
under  the  New  York  statute  (1  R.  S. 
733,  §  73)  abolishing  common-law 
IK)wefB  this  is  not  true.  Cutting  «. 
Cntthig,  86  N.  Y.  522.  So,  at  common 
law,  where  the  power  of  appointment 
is  not  exercised.  Coverdale  «.  Aldrich, 
19  Pick.  391.  But  moneys  payable 
under  a  benefit  policy  to  the  widow 
and  children,  or  other  appointees  with 
proviso  that  it  should  never  be  liable  for 
his  debts,  are  not  assets  of  the  deceased 
in  the  hands  of  his  executor.  Bishop  r. 
Curphey ,  60  Miss.  22.  And  moneys  be- 
queathed by  a  resident  of  Maryland  to 
a  resident  of  Pennsylvania  for  life,  with 
power  of  appointment,  are  not  assets,  in 
Pennsylvania,  nor  subject  to  the  in- 
heritance tax  of  that  state  on  the  execu- 
tion  of  the  power  of  appointment  by 
the  lq[;atee.  Commonwealth  «.  Duf- 
fleld,  12  P^  St.  277. 

BmX  or  permmal  as$ets.  The  availa- 
hOity  of  real  property  of  the  decedent 


as  a  fund  for  the  payment  of  debts 
will  be  considered  in  the  next  chapter. 
Property  may,  however,  partake  of,  or 
be  closely  connected  with,  the  realty, 
and  still  be  strictly  personal  property. 
Such  are  stock  in  a  turnpike  company, 
Welles  «.  Cowles,  4  Conn.  182;  moneys 
paid  after  testator's  death  for  land  sold 
by  him  in  his  lifetime,  Loring  «.  Cun- 
ningham, 9  Cush.  87 ;  Sutter  v.  Ling,  25 
Pa.  St.  466 ;  Matter  of  Everitt,  2  £dw. 
597  ;  or  a  vendor's  lien  for  such  moneys, 
Costephens  9.  Dean,  69  Ala.  885;  surplus 
proceeds  of  land  conveyed  by  the  de- 
ceased in  trust  to  secure  a  debt,  and  sold 
by  the  trustee  after  the  death  of  the 
grantor,  Jones  «.  Lackland,  2  Gratt.  81 ; 
proceeds  of  a  policy  of  fire  insurance  on 
real  property  on  a  loss  by  fire  after  the 
death  of  the  insured,  Georgia  Home 
Insurance  Co.  «.  Einnier,  28  Gratt. 
88 ;  damages  for  condemnation  of 
lands  in  the  owner's  lifetime  for  a 
highway,  Welles  v.  Cowles,  4  Conn. 
182;  Goodwin  tJ.  Milton,  25  N.  H. 
458  ;  City  of  Detroit  «.  Schilling,  98 
Mich.  429  ;  and  see  Vol.  II.  p.  24,  vM 
supra.  So  growing  crops,  Alabama 
(Code,  §  2489) ;  Loeb  v.  Richardson,  74 
Ala.  811 ;  Humphrey  v.  Merritt,  51 
Ind.  197 ;  and  see  Vol.  I.  p.  848,  mH 
supra;  or  a  leasehold,  Merryman  v. 
Long,  49  Md.  640 ;  Prevost  t.  Aber- 
crombie,  46  Mo.  172 ;  and  see  Vol.  I. 
p.  817,  ubi  supra  ;  or  a  lease  securing 
purchase  money  of  lands  sold  by  de- 
cedent, Johns  Hopkins  University  v. 
Williams,  52  Md.  229 ;  or  a  mortgage. 
Palmer  v,  Stevens,  11  Cush.  147 ;  and 
see  Vol.  I.  p.  818,  uM  supra  ;  or  the 
mortgage  lands  themselves,  when 
bought  in  by  the  executor  in  a  fore- 
closure proceeding,  Haberman  v.  Baker, 
128  N.  Y.  258  ;  or  conveyed  to  the  ex- 
ecutor to  save  the  cost  of  foreclosure. 
Barclay  v.  Cooper,  15  Stew  (N.  J.)  516. 
On  the  other  hand,  a  church  pew  goes  as 
real  property  to  the  heir,  and  not  to  the 
executor.    McNabb  v.  Pond,  4  Bradf.  7. 
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•CHAPTER  THE  SECOND. 


OP  REAL  ASSETS :  AND  OP  THE  EXONERATION  OP  THE  REAL  ESTATE 
THE  PERSONAL :  AND  HEREWITH  OP  THE  MARSHALING  OF  ASSETS. 


SECTION  I. 

Of  Real  Assets,  and  theremth  of  the  Exoneration  of  the  Real  Estate 

by  the  Personal^ 

Besides  the  liability  of  the  executor  or  administrator  in  respect  of 

the  personal  assets  in  his  hands,  the  heir  of  the  de- 

SSd8*^toe  he*r1  ccascd  is  liable,  at  the  common  law,  to  the  extent  of  the 

real  assets  descended,  for  the  payment  of  his  ancestor's 
debts  of  a  certain  quality ;  viz.,  those  due  on  bonds,  covenants,  or 
other  specialties,  in  cases  where  the  deceased  bound  himself  and  his 
heirs  (a). 

It  is  not  thought  necessary  to  discuss,  in  this  place,  what  portion 
of  the  real  property  of  the  deceased  the  law  regards  as  assets  by 
descent ;  nor  to  investigate  the  circumstances  under  which  the  real 
assets  are  to  be  considered  as  legal  or  equitable :  Questions  of  this 
nature  are  rather  matters  between  the  heir  and  the  creditors,  than 
relative  to  the  office  of  an  ♦executor  or  administrator,  and  therefore 
appear  foreign  to  the  subject  of  this  treatise. 

Creditors  by  specialties  which  affected  the  heir,  provided  he  had 


t  See  American  note  at  end  of  this 
section. 

(a)  The  heir  is  also  liable  on  a  judg- 
ment recovered  against  his  ancestor,  or 
a  recognizance  acknowledged  by  him : 
but  he  is  chargeable  only  as  tenant  of 
the  land  and  not  as  heir :  and  therefore 
an  action  of  debt  does  not  lie  against 
him  on  the  judgment  or  recognizance, 
[♦1553]     [♦1554] 


as  it  does  on  the  bond  of  his  ancestor, 
but  a  scire  facias  only  to  have  execution 
of  the  lands  in  his  hands :  2  Saund.  7, 
note  (4)  to  Jeffreson  v.  Morton.  Al- 
though scire  facias  is  not  in  terms  abol- 
ished by  the  Judicature  Act,  yet  Ord. 
XLII.  r.  23  is  apparently  intended  to 
be  substituted  for  it,  at  all  events  it  is 
an  alternative  remedy. 
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1  W.  4,  c.  47. 


assets  by  descent,  had  not,  at  common  law,  the  same  remedy  against 
the  devisee  of  their  debtor.    To  obviate  this  mischief, 
the  statute  of  3  Wm.  &  M.  e.  14,  passed :  whicft  has  been 
repealed  and  re-enacted  with  additional  provisions  calculated  to  remedy 
certain  omissions  in  the  former  statute.    By  statute  1  Wm.  IV.  c.  47, 
after  reciting  that  "it  is  not  reasonable  or  just  that  by 
the  practice  or  contrivance  of  any  debtors  their  creditors 
should  be  defrauded  of  their  just  debts,  and  nevertheless  it  hath  often 
so  happened,  that  where  several  persons  having,  by  bonds,  covenants  (6), 
or  other  specialties,  bound  themselves  and  their  heirs,  and  have  after- 
ward died  seised  in  fee-simple  of  and  in  manors,  messuages,  lands, 
tenements,  and  hereditaments,  or  had  power  or  authority  to  dispose 
of  or  charge  the  same  by  their  Wills  or  testaments,  have,  to  the  de- 
frauding of  such  their  creditors,  by  their  last  Wills  or  testaments,  de- 
vised the  same  or  disposed  thereof  in  such  manner  as  such  creditors 
have  •lost  their  said  debts ; "  it  is,  by  section  2,  enacted,  "  that  all 
Wilk  and  testamentary  limitations,  dispositions,  or  ap- 
pointments, already  made  by  persons  now  in  being,  or  ^^*  *»  ®-  *"• 
hereafter  to  be  made  by  any  person  or  persons,  whom- 
soever, of  or  concerning  any  manors,  messuages,  lands, 
tenements,  or  hereditaments,  or  any  rent,  profit,  term, 
or  charge  out  of  the  same,  whereof  any  person  or  persons,  at  the  time 
of  his,  her,  or  their  decease,  shall  be  seised  in  fee-simple,  in  posses- 
sion, reversion,  or  remainder,  or  have  power  to  dispose  of  the  same 
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(&)  The  former  statute,  giymg  the 
specialty  ereditor  a  remedy  against  the 
devisee,  (3  W.  &  M.  e.  14,)  did  not  ex- 
tend to  damages  for  breaches  of  cove- 
nant or  contracts  under  seal  made  by 
the  testator ;  and  it  was  therefore  held, 
that  an  action  of  covenant  did  not  lie 
upon  the  statute  against  the  heir  and 
devisee  to  recover  damages  for  a  breach 
of  covenant  made  by  the  devisor,  but 
the  remedy  thereby  given  was  confined 
to  eases  where  debt  lies:  Wilson  r. 
Enubley,  7  East,  128.  It  was  further 
held,  in  the  construction  of  the  old 
statute,  that  it  applied  only  where  a 
dthi^  in  the  ordinary  sense  of  the  word, 
existed  between  the  parties  in  the  life- 
time of  both ;  and  therefore  that  an  ac- 


tion of  debt  did  not  lie  against  the  dev- 
isee of  a  surety  in  respect  of  breaches 
of  covenant  which  did  not  occur  in  the 
lifetime  of  the  testator,  even  though 
the  damages  were  liquidated  so  that  in 
form  they  might  be  sued  for  in  an  ac- 
tion of  debt :  Farley  t'.  Briant,  3  A.  & 
E.  839.  But  such  damages,  though  not 
a  debt  within  this  statute,  are  a  debt 
payable  out  of  the  real  estate  of  the 
testator,  under  a  charge  of  debts  there- 
on created  by  his  will :  Morse  r.  Tucker, 
5  Hare,  79.  And  a  debt  due  on  a  cove- 
nant, though  it  be  debitum  in  prcBsenti 
solvendum  in  futurOj  was  held  to  be 
within  the  statute ;  Coope  v,  Cresswell, 
L.  R.  2  Eq.  106,  coram  Kindersley,  V.-C. 
L.  R.  2  Ch.  112. 
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(c)  by  his,  her,  or  their  last  Wills  or  testaments,  shall  be  deemed  or 
taken  (only  as  against  such  person  or  persons,  bodies  politic  or  cor- 
porate, and  his  and  their  heirs,  successors,  executors,  administrators^ 
and  assigns,  and  every  of  them,  with  whom  the  person  or  persons 
making  any  such  Wills  or  testaments,  limitations,  dispositions,  or 
appointments,  shall  have  entered  into  any  bond,  aytaenant  or  other 
specialty,  binding  his,  her,  or  their  heirs),  to  be  fraudulent,  and  clearly, 
absolutely,  and  utterly  void,  frustrate,  and  of  none  effect  ((?)  j  any 
pretense,  color,  feigned  or  presumed  consideration,  or  any  other 
matter  or  thing  to  the  contrary  notwithstanding.'' 

Sect.  3.  "  For  the  means  that  such  creditors  may  be  enabled  to 

recover  upon  such  bonds,  covetmntSj  and  other  special- 
to     rocsover    on  tics,  be  it  further  enacted,  that  in  the  cases  before 

mentioned  every  such  creditor  shall  and  may  have  and 
maintain  his,  her,  and  *their  action  and  actions  of  debt  or  covenant 

upon  the  said  bonds,  covenants,  and  specialties  against 

the  heir  and  heirs-at-law  of  such  obligor  or  obligors^ 
covenantor  or  covenantors,  and  such  devisee  and  devisees  (e),  or  the 


(c)  This  statute  extends  to  oases  of 
devisees  not  only  where  the  devisor  is 
seised  in  fee,  but  where  he  has  the 
power  to  dispose  of  the  subject-matter 
of  the  devise,  which  in  terms  includes 
every  beneficial  interest  which  he  may 
possess.  And  the  devisee  of  an  equi- 
table estate  seems  liable  to  an  action  of 
debt  by  the  creditors  of  the  devisor  im- 
der  the  3rd  section  of  the  act,  where 
the  words  **  such  devisee  and  devisees '' 
can  only  refer  to  the  2nd  section,  which 
applies  to  devises  of  every  description 
of  estate,  legal  or  equitable ;  and  upon 
a  judgment  obtained  in  such  an  action, 
execution  may  be  taken  out  against 
the  equitable  devisee  by  the  10th  sec- 
tion of  the  Statute  of  Frauds ;  Coope  v. 
Cresswell,  L.  R.  2  Ch.  112, 121,  pm-  Ld. 
Chelmsford. 

(d)  It  is  not  necessary  to  make  the 
devise  void  that  the  intent  of  the  devise 
was  to  defraud  or  hinder  or  delay  cred- 
itors :  Coope  t\  Cresswell,  L.  R.  2  Eq.l06. 

(e)  Equitable  estates  are  within  the 

[•1556] 


statute,  and  the  devisees,  who  as  tms- 
tees  have  the  legal  estate,  must  be  m&de 
defendants,  but  if  there  has  been  no 
alienation  by  them,  they,  personally, 
will  not  be  liable,  but  upon  a  judgment 
obtained  against  them  execution  may 
be  had  against  the  whole  estate.  AUen- 
ation  by  the  person  having  the  benefi- 
cial interest  wiU  not  prevent  the  action, 
but  upon  a  judgment  obtained  against 
the  legal  devisees  execution  may  be 
had  against  the  whole  estate,  but  if  any 
beneficial  interest  in  it  has  been  bona 
fide  aliened  before  action  (or  rather 
judgment),  equity  would  prevent  the 
interest  so  aliened  being  affected  by 
the  execution;  Coope  r.  Cresswell,  L. 
R.  2  Ch.  112. 

The  right  of  a  specialty  creditor  un- 
der Wm.  4,  c.  47,  seems  to  be  a  legpal 
right.  But  his  right  is,  until  judgment, 
liable  to  be  postponed  to  that  of  a  prior 
alienee,  even  with  merely  an  equitable 
title ;  British  Mutual  Investment  Co.  r. 
Smart,  L.  R.  10  Ch.  567. 
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devisee  or  devisees  of  such  first-mentioned  devisee  or  devisees  jointly 
by  virtue  of  this  Act :  and  such  devisee  and  devisees  shall  be  liable 
and  chargeable  for  a  false  plea  by  him  or  them  pleaded,  in  the  same 
maimer  as  any  heir  should  have  been  for  any  false  plea  by  him 
pleaded,  or  for  not  confessing  the  lands  or  tenements  to  him 
descended  "  (/). 

Sect.  4.  "  If  in  any  case  there  shall  not  be  any  heir-at-law  against 
whom,  jointly  with  the  devisee  or  devisees,  a  remedy 
is  hereby  given,  in  every  such  case,  every  creditor  to  IluwrJction^^mTy 
whom  by  tiiis  Act  relief  is  given,  shall  and  may,  have  i^KftinstthSde^i?^ 
and  mftinfAin  his,  her,  and  their  action  and  actions  of 
debt  or  covenant,  as  the  case  may  be,  against  such  devisee  or  devisees 
solely ;  and  such  devisee  or  devisees  shall  be  liable  for  false  plea  as 
aforesaid  "  (g). 

Sect.  6.  "  In  all  cases  where  any  heir-at-law  shall  be  Uable  to  pay 
the  debts  or  perform  the  covenants  of  his  ancestors  in  „  .    ^ , 

*^  Heir-at-Iaw   to  be 

•regard  of  any  lands,  tenements,  or  hereditaments  de-  5"JJ[*™*»*®  ^^^ 
soended  to  him,  and  shall  sell,  alien,  or  make  over  the    „ 

.  ,  ,  ,  1  W.  4,  c.  47. 

same,  before  any  action  brought  or  process  sued  out   ,  ^     ^ 

c  *  although   he   may 

against  him,  such  heir-at-law  shall  be  answerable  for  sen  the  estate  be- 

fore  act!  on  brought. 

snch  debt  or  debts,  or  covenants,  in  an  action  or  actions 
of  debt  or  covenant  to  the  value  of  the  said  lands  so  by  him  sold, 
ahened,  or  made  over,  in  which  cases  all  creditors  shall  be  preferred, 
as  in  actions  against  executors  and  administrators,  and  such  execu- 
tion shall  be  taken  out  upon  any  judgment  or  judgments  so  obtained 
against  such  heir,  to  the  value  of  the  said  land,  as  if  the  same  were 
his  own  proper  debt  or  debts ;  saving  that  the  lands,  tenements,  and 
hereditaments,  bona  fide  aliened  (A)  before  the  action  brought,  shall 
not  be  liable  to  such  execution.'' 

Sect.  8.  "  All  and  every  the  devisee  and  devisees  made  liable  by 
this  Act  shall  be  liable  and  chargeable  in  the  same  Devisees  to  be  iia- 
manner  as  the  heir-at-law  by  force  of  this  Act,  not-  helnni^uw"^  " 


(/)  The  mere  liability  of  the  devisee 
to  be  sued  under  this  act  does  not  make 
the  debt  his  debt :  Be  Taylor's  Estate, 
h  Exch.  384. 

ig)  Under  the  stat.  of  Wm.  &  M.,  the 
»>peeialty  creditor  could  not  maintain 
an  action  against  the  devisee  alone, 
there  being  no  heir :  Hunting  i\  Shel- 
drake, 9  M.  &  W.  256. 


(Ji)  A  conveyance  by  old  to  new  trus- 
tees is  not  such  an  alienation  as  would 
prevent  the  action :  nor  is  a  mortgage 

■ 

by  an  equitable  tenant  for  life  such  an 
alienation,  though  a  Court  of  Equity 
would  protect  the  mortgaged  interests 
against  execution :  Coope  v,  Cresswell, 
L.  R.  2Ch.  112. 
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8  &  4  W.  4,  c  104. 


withstanding  the  lands,  tenements,  and  hereditaments  to  him  or  them 
devised,  shall  be  aliened  before  the  action  brought"  («*). 

Sect.  9  made  the  real  property  of  a  deceased  trader  •assets  to  be 
Traders'  estates  administered  in  Courts  of  Equity  for  the  benefit  of 
b^^i^nistered  to  Creditors  by  simple  contract  or  by  specialty  as  they 
Courts  of  Equity.    ^^  f^^  ^^  benefit  of  Creditors  by  specialty  where 

the  heirs  were  bound. 

The  principle  was  extended  further,  by  the  stat.  3  &  4  Wm.  IV.  c. 
104,  which  after  reciting  that  it  is  expedient  that  "  the 
payments  of  the  debts  of  all  persons  shall  be  secured 
more  effectually,"  it  is  enacted,  "  that  from  and  after  the  passing  of 
this  Act  (29th  Aug.  1833),  when  any  person  shall  die  seised  of  or 

entitled  to  any  estate  or  interest  in  lands,  tenements,  or 

Freehold  and  copy.   ,  j-.  .  i  .  i  xi.  i 

hold  estates  of  per-  hereditaments,  corporeal  or  incorporeal,  or  other  real 
29th  August,  1833,  cstatc,  whcthcr  freehold,  customary-hold,  or  copyhold, 
assets  for  the  pay-  which  hc  shall  uot  by  his  last  Will  have  charged  with 
tract  or  specialty  or  dcviscd  subjcct  to  the  payment  of  his  debts  (ti),  the 

same  shall  be  assets  to  be  administered  in  Courts 
of  Equity  for  the  payment  of  the  just  debts  of  such  persons, 
as  well  debts  due  on  simple  contract  as  on  specialty  (J) ;  and 
that  the  heir  or  heirs-at-law,  customar}'-  heir  or  heirs,  de\dsee  or 
devisees  of  such  debtor,  shall  be  liable  to  all  the  same  suits  in 


(t)  The  liability  tinder  this  act  of  a 
devisee  of  land,  who  alienates  the  land, 
to  the  unpaid  debts  of  the  testator,  is 
such  that  on  the  alienation  the  debts 
become  his  own  debts  to  the  extent 
of  the  land  alienated.  Consequently 
where  a  woman  to  whom  land  had  been 
devised,  settled  it  on  her  marriage, 
after  the  passing  of  tho  Married  Wom- 
en's Property  Act,  1870,  the  first  trust 
being  for  herself  absolutely  until  the 
mandage,  and  after  its  solemnization 
on  trust  for  herself  for  life  without 
power  of  anticipation,  with  remainder 
on  trusts  for  the  issue  of  the  marriage ; 
it  was  held  that  the  testator's  personal 
estate  being  insufficient  to  pay  his 
debts,  the  life  interest  of  the  settlor 
was  notwithstanding  the  restraint  on 
anticipation,  liable  to  make  good  the 
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deficiency  to  the  extent  of  the  value  of 
the  devised  land :  her  liability  to  satisfy 
the  debts  of  the  testator,  which  arose 
on  her  alienation  of  the  land  by  the 
settlement,  being  a  debt  "contracted 
by  her  before  nlarriage"  within  the 
meaning  of  section  12  of  the  Married 
Women's  Property  Act,  1870.  Be 
Hedgeley,  34  C.  D.  379. 

(if)  See  Ball  t?.  Harris,  4  My.  &  O. 
268. 

0)  Freeholds,  over  which  a  testator 
has  a  general  power  of  appointment, 
and  which  he  appoints  by  a  last  will, 
are  within  this  act  (but  are  only  appli- 
cable as  assets  after  all  the  testator's 
own  property  has  been  previously  so 
applied) :  Fleming  r.  Buchanan,  3  De 
G.  M.  &  G.  976. 
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equity  (i),  at  the  suit  of  any  of  the  •creditors  of  such  debtor, 
whether  creditors  by  simple  contract  or  by  specialty,  as  the  heir  or 
heir-at-law,  devisee  or  devisees  of  any  person  or  persons  who  died 
seised  of  freehold  estates  was  or  were  before  the  passing  of  this  Act 
liable  to  in  respect  of  snch  freehold  estates,  at  the  suit  of  creditors 
by  specialty  in  which  the  heirs  were  bound :  Provided  always,  that 
in  the  administration  of  Assets  by  Courts  of  Equity,  under  and  by 
virtue  of  this  Act,  all  creditors  by  specialty  in  which  the  heirs  are 
bound  shall  be  paid  the  full  amount  of  the  debts  due  to  them  before 
any  of  the  creditors  by  simple  contract  or  by  specialty,  in  which  the 
heirs  are  not  bound,  shall  be  paid  any  part  of  their  demands''  (?). 

It  was  held  by  Sir  L.  Shadwell,  V.-C,  in  Spackman  v.  Timbrell  (wt), 
that  the  repealed  statutes  (3  W.  &  M.  c.  14,  and  47  Geo. 
III.  sess.  2,  c.  74)  did  not  specifically  charge  the  real  ^47'i;d*3*&lw*4* 
assets  descended  or  devised  with  the  debts  of  the  an-  '^-.l^  ^V®^  ^^f* 

ciflcally  chAi^ge  the 

eestor,  but  made  the  heir  or  devisee  liable,  personally ^  to  J^j^^  ST  hiir^w 
answer  for  the  value  of  the  assets  descended  or  de-  devisee  pemonaiiy 

liable. 

vised :   Therefore  where  H.,  who  was  a  trader  at  his 
death,   and  indebted  by  specialty   and   simple   contract,   devised 
freehold  estates  to  his  son  in  fee;  and  the  son,  on  his  marriage, 
setUed  the  estates  on  his  wife  and  children,  and  afterward  died, 

(I:)  A  simple  contract  creditor  cannot  creditor  could  thereby  obtain  priority 
f^t  a  judgment  giving  him  a  priority ;  over  the  heir  or  devisee  if  the  right  of 
he  can  only  get  a  judgment  as  against  retainer  were  not  allowed  to  him :  Re 
the  heir-at-law,  which  will  put  the  Illidge,  27  C.  D.  478 :  Ferguson  v,  Gib- 
court  in  a  position  to  administer  the  son,  L.  B.  14  Eq.  379. 
real  estate  for  the  benefit  of  all  the  (0  It  was  held  formerly  that  by  vir- 
ereditors,  and  under  that  judgment  all  tne  of  this  proviso  a  creditor  by  bond, 
the  simple  contract  creditors  would  in  which  the  heirs  are  named,  must  be 
rank  part  patsu  amongst  themselves,  paid  before  a  creditor  by  bond  in  which 
That  being  so,  the  foundation  of  the  they  are  not  named :  Richardson  v.  Jen- 
rule  aUowing  retainer  to  an  heir-at-law  kins,  1  Drewr.  477 :  Foster  v,  Handley, 
when  he  was  a  specialty  creditor,  or  1  Sim.  N.  S.  200.  Re  Burrell,  L.  R.  9 
allowing  retainer  to  an  executor  ( Wal-  Eq.  443 ;  but  this  proviso  would  seem 
ters  r.  Walters,  18  C.  D.  182)  out  of  in  effect  to  be  repealed  by  Hinde  Palm- 
personal  estate  is  gone,  but  an  heir-at-  er's  Act,  32  &  33  Vict.  c.  46,  'which, 
law  or  devisee  may  retain  a  debt  to  however,  would  seem  to  leave  untouched 
which  he  is  entitled  by  specialty  in  the  rights  of  a  specialty  creditor  on  a 
which  the  heirs  are  bound,  because  the  specialty  binding  the  heir  who  has  ob- 
legal  right  of  action  of  creditors  by  tained  judgment  prior  to  the  commence- 
specialty  in  which  the  heirs  are  bound  ment  of  the  administration  action :  Re 
continues  notwithstanding  Hinde  Palm-  Illidge,  27  C.  D.  478. 
er's  Act,  32  ft  33  Vict.  c.  46 :  and  such  (m)  8  Sim.  253. 
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his  Honor  decided  that  the  son's  widow  and  children  were  en- 
titled to  hold  the  estates  discharged  from  the  debts  of  the  father. 
So  in  Richardson  v.  Horton  (w),  a  settlement  by  the  heir,  upon  his 
marriage,  of  the  ancestor's  estates  was  supported  against  the  claims 
of  the  specialty  creditors  of  such  ancestor:  And  Lord  Langdale, 
M.R.,  laid  down  that,  though  by  taking  •proper  proceedings,  the  spe- 
cialty creditors  may  obtain  payment  out  of  the  descended  or  devised 
real  estate  in  the  hands  of  the  heir  or  devisee,  yet  if  such  proceed- 
ings are  not  taken,  the  heir  or  devisee  may  alienate,  and  in  the  hands 
of  the  alienee,  the  land  is  not  liable,  though  the  heir  or  devisee  remains 
peraonally  liable,  to  the  extent  of  the  value  of  the  land  alienated. 
And  there  does  not  appear  to  be  any  reason  why  these  decisions 
should  not  be  applied  to  the  construction  of  the  statutes  now  in  oper- 
ation (1  Wm.  IV.  c.  47,  and  3  &  4  Wm.  IV.  c.  104)  {o). 
•Neither  at  law  nor  in  equity  is  any  charge  created  until  judgment 


(n)  7  Beav.  112. 

(o)  See  the  observations  of  Lord  Cot- 
tenham  in  Pimm  v.  Insall,  1  Mac.  &  G. 
449,  458;  and  of  Romilly,  M.R.,  in  22 
Beav.  21,  22.  See  also  Dilkes  t\  Broad- 
mead,  2  Giff.  113.  A  covenant  by  an 
infant  heiress  and  her  intended  hus- 
band, in  marriage  articles,  to  settle  the 
descended  estate  on  the  issue  of  the 
marriage,  is  not  an  alienation  such  as 
to  withdraw  the  estate  from  the  claim 
of  the  ancestor's  creditors:  Pimm  v. 
Insall,  1  Mac.  &  G.  449,  7  Hare,  193. 
Nor  is  a  judgment  entered  up  against 
an  heir  such  an  alienation  :  Kinderley 
V.  Jervis,  22  Beav.  1.  An  equitable 
deposit  with  memorandum  of  charge 
by  a  legal  devisee  is  an  alienation, 
which  pro  tanto  prevents  a  creditor  of 
a  testator  from  subsequently  obtaining 
a  charge  on  the  estate  as  assets  imder 
3  &  4  Wm.  4,  c.  104.  British  Mutual 
Investment  Co.  v.  Smart,  L.  R.  10  Ch. 
567.  It  has  been  held  that  the  stat.  3 
&  4  Wm.  4,  c.  104,  makes  the  lands 
themselves,  and  not  merely  the  estate 
or  interest  of  the  deceased,  assets  for 
the  payment  of  his  debts :  Therefore  if 
he  dies  without  heirs,  they  are  made 
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assets  against  the  lord  claiming  by 
escheat,  notwithstanding  his  right  is 
by  title  paramount :  Evans  v.  Brown,  5 
Beav.  114.  Downe  v,  Morris,  3  Hare, 
399.  Hughes  v.  Wells,  9  Hare,  749.  It 
has  also  been  held,  that  the  act  charges 
the  real  estate  of  the  deceased  owner 
(where  no  such  charge  has  been  made 
by  will),  not  only  with  debts  of  every 
description  actually  due  at  his  death, 
but  also  with-  all  liabilities  which  may 
result  out  of  the  obligations  entered 
into  by  him  during  his  life :  Hamer's 
Devisees'  Case,  2  De  G.  M.  &  G.  366, 
overruling  the  decision  in  3  De  G.  & 
Sm.  279.  See  also  Beale  t\  Symonds, 
16  Beav.  406.  In  order  to  obtain  a  de- 
cree for  a  sale  for  payment  of  the  debts 
it  is  not  necessary  that  the  bill  should 
be  filed  by  a  creditor :  Dinning  r.  Hen- 
derson, 2  Coll.  330.  Price  v.  Price,  15 
Sim.  484.  Rodney  v,  Rodney,  16  Sim. 
307.  But  the  legal  personal  represent^ 
ative  ought  not  to  be  sole  plaintiff: 
Tubby  V.  Tubby,  2  Coll.  136.  Catley  r. 
Sampson,  33  Beav.  551.  The  widow's 
right  to  dower  is  not  affected  by  the 
Act :  Spyer  v,  Hyatt,  20  Beav.  621. 
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is  obtained  and  the  elaim  of  a  creditor  under  3  &  4  Will.  IV.  c.  104, 
being  a  claim  nnder  an  administration  in  eqnity,  a  prior  equitable 
alienee  will  take  precedence  over  the  equitable  judgment  cred- 
itor (p). 

It  is,  however,  a  well-known  rule,  that,  as  between  the  real  and 
personal  representatives  of  aU  persons  deceased,  the 
personal  estate  in  the  hands  of  the  executor  or  adminis-  SJS!S'?8^te^to 
trator  is  the  primary  and  natural  fund,  which  must  be  »Jription  T^'^^*^" 
resorted  to  in  the  first  instance  for  the  payment  of 
debts,  of  every  description,  contracted  by  the  testator  or  intestate.t 

But  it  is  clear,  that  this  principle  can  only  regulate  the  equitable 
administration  of  assets,  and  does  not  extend  to  the  legal  control  of 
the  creditor  of  the  deceased  \  for  it  is  discretionary  with  him,  if  his 
debt  is  of  a  nature  to  bind  both  the  real  and  personal  estate,  whether 
he  will  resort  to  the  personal  estate  in  the  hands  of  the  executor,  or 
to  the  real  estate  descended  or  devised :  Hence,  if  the  obUgee  of  a 
bond  bring  an  action  of  debt  against  the  heir,  he  cannot  plead  that 
there  is  an  executor  who  has  assets  (g). 

In  order,  therefore,  to  support  and  enforce  the  primary  liability  of 
the  personal  estate,  as  between  the  representatives  of  the  deceased 
debtor,  it  is  an  established  rule  in  equity,  that  if  the  creditor  pro- 
ceeds against  the  real  estate,  descended  or  devised,  the  heir  or  dev- 
isee, who  has  sustained  the  loss,  shall  be  allowed  to  stand  in  the 
place  of  the  specialty  creditor,  to  •reimburse  himself  consequent  right  of 
out  of  the  personal  estate  in  the  hands  of  the  execu-  hive  the  m[i'^t» 
tors  (r) :  Provided  such  reimbursement  will  not  prej-  ^raoSi!*^  ^^  ^^^ 


ip")  British  Mntnal  Inyestment  Co.  v. 
Smart,  L.  B.  10  Ch.  567. 

t  See  American  note  at  end  of  this 
seetion. 

iq)  Bro.  Assets  per  Descent,  33  Davy 
r.  Pepys,  Plowd.  439  6.  Quaries  t?.  Ca- 
peU,  Dyre,  204  h,  Davies  r.  Churchman, 
3  Lev.  189.  Galton  r.  Hancock,  2  Atk. 
426.  And  since  as  against  the  executor 
personal  estate  is  the  primary  fund  for 
the  payment  of  debts,  it  follows  that, 
in  a  case  where  the  specialty  debts  ex- 
ceed the  personal  estate,  the  executor 
can  have  no  right  of  retainer  in  respect 
of  a  simple  contract  debt,  even  though 
the  specialty  debts  may  in  fact  have 


been  paid  out  of  the  proceeds  of  real 
estate  administered  under  3  &  4  Wm. 
4,  c.  104 :  Walters  v.  Walters,  18  C.  D. 
182. 

(r)  Treat.  Eq.  B.  3,  c.  2,  s.  1.  Ac- 
cordingly, where  a  person  domiciled  in 
England,  who  was  indebted  in  money 
upon  bond,  died  intestate  leaving  real 
estate  in  Scotland,  and  the  bond  debts 
were  paid  by  the  heir  out  of  the  produce 
of  the  real  estate  in  Scotland;  Lord 
Langdale,  M.R.,  held,  that  the  right  of 
relief  or  demand  against  the  personal 
estate,  which,  by  the  law  of  Scotland 
is  given  to  the  heir  who  has  paid  mov- 
able debts,  is  capable  of  being  made 
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udice  any  of  the  creditors,  or  any  other  party  having  an  equal  or  more 
favored  claim  than  the  heir  or  devisee  respectively. 

Thus,  if  the  testator  enters  into  a  bond  for  himself  and  his  heirs^ 
and  dies,  and  the  obligee  proceeds  against  the  heir,  and  compels  him 
to  pay  the  debt  out  of  the  real  assets,  the  heir  may  recover  it  out  of 
the  assets  in  the  hands  of  the  executor  {s).  And  this  exoneration  is 
extended  not  only  to  the  hmres  ivatus,  the  heir-at-law,  but  also  to  the 
hceres  f actus,  the  general  devisee  (<),  or  a  particular  devisee  (i«). 

Again,  it  is  discretionary  with  a  mortgagee,  whether  he  will  pro- 
ceed, for  the  recovery  of  his  mortgage  debt,  against  the  mortgaged 
land  which  has  come  to  the  heir  or  devisee  of  the  mortgagor,  or 
against  his  executor:  But  if  the  mortgagee  recovers  against  the 
land,  the  heir  or  devisee  shall  (unless  the  case  is  within  the  operation 
of  the  Stat.  17  &  18  Vict.  c.  113  {uu)  ),  be  reimbursed  out  of  the  per- 
sonal estate  of  the  mortgagor  (x). 


available  in  England :  Lord  Wiiichelsea 
V.  Garetty,  2  Keen,  293.  And  in  all 
oases,  where,  in  the  course  of  adminis- 
trations in  different  countries,  the  ques- 
tion  arises  whether  particular  debts  are 
properly  and  ultimately  payable  out  of 
the  personal  estate,  or  are  chargeable 
on  the  real  estate  of  the  deceased,  the 
law  of  his  domicil  will  govern,  in  cases 
of  intestacy,  and,  in  cases  of  testacy, 
his  intention :  Story's  Confl.  Ch.  xiii.  s. 
528. 

(js)  Armitage  r.  Metcalfe,  1  Chanc. 
Cas.  74.  Anon.  Chanc.  Cas.  5.  Treat, 
Eq.  B.  3,  c.  2,  s.  1. 

(0  Lutkins  v.  Leigh,  Cas.  temp.  Talb. 
54. 

(tt)  Pockley  v,  Pockley,  2  Chanc.  Cas. 
84.  Galton  f.  Hancock,  2  Atk.  436. 
Fonbl.  Treat.  Eq.  B.  3,  c.  2,  s.  3,  note 
(e). 

(tti*)  Post,  p.  *1570. 

(x)  Cope  V.  Cope,  2  Salk.  449.  How- 
ell V.  Price,  1  P.  Wms.  292.  Johnson 
V,  Milksopp,  2  Vem.  112.  Lutkins  v, 
Leigh,  Cas.  temp.  Talb.  54.  Galton  v, 
Hancock,  2  Atk.  436.  And  it  will  make 
no  difference,  that  the  devise  is  of  the 
lands  subject  to  tlw  incumhrances  thereon; 


for  such  a  qualification  is  no  more  than 
what  is  implied,  since  the  testator  could 
not  devise  them  otherwise :  Serle  r.  St. 
Eloy,  2  P.  Wms.  386.  Bickham  v.  Crutt- 
well,  3  Mybje  &  Cr.  769.  Hickling  r. 
Boyer,  3  Mac.  &  G.  643,  by  Lord  Truro. 
Accordingly  where  a  testator  directed 
estates  to  be  sold,  and  the  produce  to 
be  applied  in  payment  of  the  mort^^ages 
due  from  him,  and  the  residue  of  the 
produce  to  be  considered  and  applied 
as  part  of  the  residue  of  his  personal 
estate;  and  he  gave  and  devised  the 
residue  of  his  real  and  personal  estate 
upon  trust,  after  payment  of  his  just 
debts,  for  the  benefit  of  all  his  chil- 
dren ;  and  the  testator  afterward  by  a 
codicil,  confined  the  residuary  grift  of 
the  produce  of  the  estates  directed  to 
be  sold  to  his  younger  children  ]  it  was 
held,  that  the  devisees  of  the  produce 
of  the  real  estate  directed  to  be  sold 
were  entitled  to  have  the  personal  es- 
tate applied  in  payment  of  the  mort- 
gages ;  because  the  gift  was  in  effect  a 
gift  of  the  estates,  subject  to  the  mort- 
gages ;  and  the  gift  of  an  estate  subject 
to  a  mortgage,  does  not  deprive  the  dev- 
isee of  the  right  to  satisfaction  of  the 
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*But  the  land  cannot  be  exonerated  out  of  the  personal  estate  to 
the  prejudice  of  any  person  having  a  prior  claim  to  be 
satisfied :  And  therefore  the  heir  or  devisee  shall  not  See  rpereoif Sv- 
stand  in  the  place  of  the  mortgagee  against  the  personal  2iti8?iiluon!**^  ^ 
assets,  if  by  so  doing  he  would  disappoint  any  creditor 
(y)  or  any  legatee,  except  the  residuary  legatee  {z\  or  the  widow's 
claim  to  paraphernalia  (a), 

•It  has,  indeed,  been  laid  down,  as  a  general  proposition,  that  the 
equity,  to  have  the  personal  estate  applied  to  the  exoneration  of  the 
real,  subsists  only  between  the  heir  or  devisee,  and  the  residuary 
legatee,  and  not  against  specific  or  general  legatees  (5).  And  this  is 
unquestionably  true  with  respect  to  the  exoneration  of  the  heir  (c). 
But  it  appears  to  be  clear  that  if  a  creditor,  with  a  general  lien  on  the 
land,  as  a  mere  bond  creditor,  recovers  the  bond  debt  against  the 
real  estate  devised,  the  devisee  will  be  entitled  to  exoneration  out  of 
the  personal  estate,  to  the  disappointment  of  general  legacies  {d). 


mortgage  out  of  the  personal  estate: 
Wythe  r.  Henniker,  2  M.  &  E.  635.  But 
where  a  testator  having  an  estate  sub- 
ject to  a  mortgage  of  4,460L  created  by 
himself,  devised  it  to  A.  B.  in  fee;  ''he 
paying  the  mortgage  thereon ; "  and  de- 
vised his  residuary  real  and  personal 
estates  to  trustees  for  the  payment  of 
bis  debts,  and  he  gave  to  the  mortga- 
gees, through  the  medium  of  his  execu- 
tors, 2,000/.  to  exonerate  the  estate ;  it 
WM  held  that  the  words  ''he  paying  the 
mortgage  thereon, '^  imposed  a  duty  on 
the  devisee  and  amounted  to  a  direc- 
tion or  condition  that  he  should  pay  the 
mortgage,  or  take  the  estate  subject  to 
the  burden  upon  it,  so  far  as  the  same 
exceeded  2,0002. :  Lockhart  v.  Hardy, 
9  Beav.  379.  See  also  Goodwin  t'.  Lee, 
1  Kay  ft  J.  377.  Hatch  v,  Skelton,  20 
Beav.  453. 

iy)  Bartholomew  r.  May,  1  Atk.  487. 

is)  Oneal  v.  Mead,  1  P.  Wms.  693. 
Latkins  v.  Leigh,  Cas.  temp.  Talb.  53. 
Davis  r.  Gardiner,  2  P.  Wms.  190.  Rider 
r.  Wager,  2  P.  Wms.  335.  A  fortiariy 
a  speeifie  legatee  of  a  mortgaged  lease- 
hold shall  not  have  contribution  to- 


ward his  mortgage  from  other  specific 
legatees  of  leasehold :  Halliwell  v.  Tan- 
ner, 1  Russ.  &  M.  633.  Wythe  v.  Hen- 
niker,  2  M.  &  E.  635.  Johnson  v.  Child, 
4  Hare,  87 ;  Secus,  where  a  contrary  in- 
tention is  apparent :  Middleton  v.  Mid- 
dleton,  15  Beav.  450. 

(o)  Tipping  V.  Tipping,  1  P.  Wms. 
736.    Ant€f  p.  *678,  note  (3). 

(6)  Hamilton  v,  Worley,  2  Ves.  Jun. 
65.  Fonbl.  Treat.  Eq.  B.  3,  c.  2,  s.  3, 
note  (e), 

(c)  Lutkins  v,  Leigh,  Cas.  temp.  Talb. 
54.     Snelson  v.  Corbett,  3  Atk.  369. 

(d)  It  is  clear  that  general  legatees 
cannot  marshal  the  assets  so  as  to  stand 
in  the  place  of  a  mere  bond  creditor 
against  the  land  devised :  See  postf  p. 
*1588:  And  therefore  it  seems  to  fol- 
low, that  the  devisee  shall  be  exoner- 
ated out  of  the  general  legacies ;  besides 
if  it  were  otherwise,  it  would  have  the 
effect  of  making  a  devisee  of  land,  who 
in  every  case  is  as  much  a  specific  dev- 
isee as  a  legatee  of  a  specific  legacy, 
bear  the  burden  of  the  debt  before  the 
general  pecuniary  legatees. 

[  ♦1563J     [•1564] 
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Whether  he  would  also  be  pntiiled  to  exoneration  to  the  disappoint'- 
ment  of  specific  legacies,  is  a  question  which,  for  some  time,  was 
doubtful  (6).  But  it  seems  to  be  now  settled,  that  the  devisee  would 
be  entitled  to  compel  the  specific  legatees  to  contribute  to  the  payment 
of  the  debt,  but  not  wholly  to  exonerate  the  land  (/). 
♦Before  the  Wills  Act  a  residuary  devise  of  real  estate  was  treated 
^  ^     as  specific.    It  was  at  one  time  supposed  that  the  effect 

Residuary     devise  ,  **■ 

of  real  estate  a  8pe-  of  scctiou  24  of  that  act,  iu  making  wills  speak  and 

ciflcdeWse.  m>     a       ^l^         a  i  »i  ■, 

take  effect  with  reference  to  the  real  and  personal  estate 
comprised  in  them  as  if  executed  immediately  before  the  death  of  the 
testator,  was  to  alter  this  and  to  prevent  a  residuary  devise  of  real 
estate  being  treated  as  specific(^),  but  it  is  now  established  that  there 
is  nothing  in  the  act  to  alter  the  well-settled  rule  of  law  as  to  the 
effect  of  a  residuary  devise,  namely,  that  for  the  purpose  of  payment 
of  debts  it  is  to  rank  pari  passu  with  specific  devises  (h). 

It  must  be  further  observed  that  the  exoneration  of  the  real  estate 
out  of  the  personal  is  confined  to  cases,  where  the  claim  in  question 
is  the  proper  debt  of  the  deceased  j  for  if  it  be  not  so,  his  heir  or  dev- 
isee must  take  the  land  aim  onere :  Thus  if  a  settlor  of  real  estate 
in  contemplation  of  marriage  covenants  for  payment  of  the  portions 


{e)  See  Comewall  v.  ComewaU,  12 
Sim.  298. 

(/)  Tombs  I'.  Roch,  2  Coll.  490.  Ger- 
vis  V.  Grervis,  14  Sim.  654.  Hensmsn  v. 
Fryer,  L.  R.  3  Ch.  420.  But  the  terms 
of  the  will  may  show  that  as  between 
the  devisee  and  a  specific  legatee  the 
testator  intended  that  legatee  to  have 
priority.  Thus  in  Re  Saunders-Davies, 
34  C.  D.  482,  a  testator  devised  his  real 
estat^e  to  the  use  of  his  wife  during  her 
life  or  widowhood,  with  remainder  to 
the  use  of  trustees  for  a  term  of  five 
hundred  years,  on  trust  to  raise  by  mort- 
gage of  the  real  estate  or  out  of  the 
rents  and  profits,  portions  of  5,000Z. 
apiece  for  each  of  his  younger  children 
with  remainder  in  strict  settlement,  the 
testator's  eldest  son  taking  the  first  life 
estate.  The  testator's  general  personal 
estate  was  insufficient  for  the  payment 
of  his  debts  and  consequently  the  spe- 
cifically bequeathed  personal  estate, 
[•1565J 


and  the  real  estate  had  to  contribute, 
and  it  was  held  that  as  between  the 
portioners  and  the  persons  entitled  to 
the  real  estate  on  which  they  were 
charged,  the  former  were  not  bound  to 
contribute  to  make  good  the  deficiency. 
The  decision  in  this  case  seems  on  this 
point  to  be  inconsistent  with  Long  r. 
Short,  1  P.  Wms.  403,  but  North,  J.,  in 
his  judgment  points  out,  referring  to 
the  judgment  of  Lord  Chancellor  Brady 
in  Jackson  v,  Hamilton,  9  Ir.  Eq.  430, 
that  the  report  of  Long  r.  Short  is  in- 
accurate.    See^MWf,  p.*1589,  note  (o). 

(g)  Dady  v,  Hartridge,  1  Dr.  &  Sm. 
236.  Barnwell  v,  Iremonger,  Ibid.  242. 
Rotheram  v.  Rotheram,  26  Beav.  465. 
Bethell  v.  Green,  34  Beav.  302.  Rod- 
house  r.  Mold,  35  L.  J.  Ch.  67. 

(h)  Hensman  v.  Fryer,  L.  R,  3  Ch. 
420.  Lancefield  v,  Iggulden,  L.  R.  10 
Ch.  136.  Gibbins  r.  Eyden,  L.  R.  7  Eq. 
371. 
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of  children,  or  widow's  jointure  (t),  or  if  a  person  makes  a  voluntary 
gift,  •by  way  of  charge,  and  covenants  for  the  payment  of  the  money 
{Jk\  the  land  will  be  the  primary  fund  for  payment ;  for  in  these 
cases  the  charge  is  in  its  nature  real  and  the  covenant  only  an  ad- 
ditional security.  Accordingly  in  Graves  v.  Hicks  (Z),  a  father  hav- 
ing agreed  to  secure  a  marriage  portion  for  his  daughter,  mortgaged 
part  of  his  estates  for  that  purpose,  and  covenanted  to  pay  the 
money :  By  his  will  he  directed  his  debts  to  be  paid,  first  out  of  the 
residue  of  his  personal  estate,  then,  out  of  his  money  in  the  funds,  and 
lastly,  out  of  his  residuary  real  estates :  And  Sir  L.  Shadwell,  V.-C, 
held,  that  the  mortgaged  estate  was  not  to  be  exonerated  from  the  por- 
tion out  of  the  personal  estate ;  his  Honor  being  of  opinion  that,  by 
the  plain  intention  of  the  parties,  the  covenant  of  the  father  was  meant 
to  be  auxiliary  only  to  the  charge  upon  his  land ;  and  that  what  he 
contracted  to  do,  was  to  give  security  for  the  marriage  portion  (m). 

Agab,  if  a  man  buys  an  estate,  subject  to  an  existing  mortgage, 
the  land  remains  the  proper  fund  for  its  discharge,  and  the  heir  or 
devisee  of  the  purchaser  cannot  throw  the  debt  on  the  personal 
estate,  as  the  primary  fund  for  payment  (n).  So  if  an  estate  de- 
scends on  an  heir-at-law  (o),  or  is  devised  (p),  charged  with  a  mort- 
gaged debt,  and  the  heir  or  devisee  dies,  leaving  the  debt  unpaid,  the 
land  win  be  the  fund  for  its  payment,  and  not  the  personal  estate  of 
the  deceased  heir  or  devisee  (g) :  In  other  words,  the  principle  •only 
extends  to  incumbrances  created  by  the  testator  or  ancestor  himself 


(t)  Unoy  r.  Athol,  2  Atk.  444.  Ed- 
wards r.  Freeman,  2  P.  Wms.  438.  Cov- 
entry r.  Coventry,  2  P.  Wms.  222.  Loose - 
more  r.  Knapman,  Kay,  123.  But  see 
Field  r.  Moore,  7  De  G.  M.  &  G.  691, 
where  the  provision  was  first  secured 
by  a  covenant  creating  a  debt  to  which 
the  covenant  for  securing  the  charge 
was  manifestly  auxiliary. 

(A)  WilBon  r.  Darlington,  1  Cox,  172. 
£f  parte  Digby,  1  Jac.  253. 

(0  6  Sim.  398. 

(m)  See  also  Ibbetson  r.  Ibbetson,  12 
Sim.  206.  Jenkinson  v.  Harcourt,  Kay, 
688. 

(n)  Coote,  Mortg.  1016  et  seq,,  5th  edi- 
tion. 

(o)  Noel  r.  Lord  Henley,  7  Price,  241. 


S.  C.  in  Dom.  Proc.  12  Price,  213.  Coote, 
Mortg.  1047,  5th  edition.  Be  Leeming, 
3  De  G.  F.  &  J.  43. 

(p)  Perkins  v.  Baynton,  2  P.  Wms. 
664,  note  to  Evelyn  r.  Evelyn.  Coote, 
Mortg.  1047,  5th  edition. 

(g)  Scott  V,  Beecher,  5  Madd.  96.  See 
also  Aec.  Lord  Ilchester  t\  Lord  Carnar- 
von, 1  Beav.  209.  Lord  Clarendon  v. 
Barham,  1  Y.  &  C.  Ch.  C.  688.  Re  Tay- 
lor's Estate,  1  Exch.  384.  Swainson  v. 
Swainson,  6  De  G.  M.  &  G.  648.  Hep- 
worth  17.  Hill,  30  Beav.  484,  per  Romilly, 
M.B.  But  in  Bond  v.  England,  2  K.  & 
J.  44,  James  E.  mortgaged  real  estate 
and  died  intestate  in  1850,  leaving  his 
father,  Edward  E.,  his  heir-at-law  and 
sole  next  of  kin :  Edward  E.  also  died 

[♦1566]     [♦1567] 
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And  even  a  direct  and  original  mortgage  made  by  the  person  to 
whom  land  has  descended  or  been  devised,  will  not  operate  to  make 
his  personal  estate  the  primary  fimd  for  the  discharge  of  the  mort- 
gage debt,  if  the  money  borrowed  was  for  the  purpose  of  paying  off 
the  debts  (r)  or  legacies  {$)  of  the  ancestor  or  devisor ;  and  the  law 
will  be  the  same,  if  a  bond  {t)  or  note  of  hand  (m)  is  given  by  the 
heir  or  devisee  for  the  payment  of  debts  or  legacies  charged  on  the 
land.  However,  in  the  case  of  Barham  t\  Lord  Thanet  (^r),  a  mort- 
gage was  made  of  the  manor  and  lands  of  Silsden  and  other  valu- 
able estates,  to  secure  a  debt  of  80,000Z.  and  interest:  The  mort- 
gagor died  intestate,  leaving  the  debt  wholly  unpaid ;  and  his  heir, 
being  pressed  to  pay  off  30,000Z.  part  of  the  80,000Z.,  procured  a 
person  to  advance  the  sum  required  for  the  purpose,  and  the  original 
mortgagee  tliereupon  joined  with  the  heir  of  the  mortgagor  in  a 
deed  conveying  the  manor  and  lands  of  Silsden  to  the  person  mak- 
ing the  advance,  subject  to  a  proviso  for  redemption  at  the  end  of 
Ave  years,  being  an  equity  of  redemption,  altogether  different  from 
the  prior  *equity  of  redemption,  and  the  interest  resen'-ed  being  five 
per  cent,  instead  of  four  and  a  half  per  cent.,  which  was  the  rat« 
reserved  in  the  original  mortgage :  And  it  was  held  by  Sir  J.  Leach, 
M.R.,  that  it  was  in  effect  a  new  mortgage  by  the  heir,  and  the 
30,000?.  was  thereby  constituted  his  personal  debt.  In  Townsend  r. 
Mostyn  (y),  the  rule  was  laid  down  by  Eomilly,  M.B.,  that  where  tlie 
owner  of  property  adds  mortgages  of  his  own  to  other  mortgages 
created  by  his  ancestor  and  imites  them  together,  and  makes  himself 
personally  liable  for  the  payment  of  the  aggregate  sum,  the  whole 
mortgage  debt  then  becomes  his  debt. 

It  must  here  be  observed,  tliat  although  the  debt  is  not  originally 


intestate,  and  without  ever  having  ob- 
tained letters  of  administration  to  his  son 
James :  And  it  was  held  by  Wood,V.-C., 
that  the  personal  estate  of  James  was 
liable,  as  between  the  heir  and  personal 
representative  of  Edward  and  James, 
to  be  applied  in  discharge  of  the  mort- 
gage debt. 

(r)  Tankerville  v.  Fawcett,  1  Cox, 
237.  Perkins  v,  Baynton,  2  P.  Wms. 
664  (note  to  Evelyn  v,  Evelyn),  Coote, 
Hortg.  1049,  5th  edition. 

(«)  Basset  v,  Percival,  1  Cox,  268.    S. 

[•1568] 


C.  2  P.  Wms.  664,  note.    Coote,  Mortg. 

1049,  1050,  5th  edition. 

(0  Billinghurst  v.  Walker,  2  Bro.  C. 
C.  604.  Woods  V,  Hnntingford,  3  Ves. 
131,  by  Lord  Alvanley.    Coote,  Mortg. 

1050,  5th  edition. 

(u)  Mattheson  v.  Hardwicke,  2  P. 
Wms.  665,  note. 

(x)  3  M.  &  E.  607.  This  case  was 
followed  by  Bomilly,  M.B.,  in  Bagot 
t7.  Bagot,  34  Beav.  134. 

(y)  26  Beav.  76. 
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the  debt  of  the  party,  yet  it  is  optional  in  him,  by  sufficient  testimony 
of  intention,  to  render  the  debt  his  own :  in  which  case  his  personal 
estate  will,  a^  between  his  real  and  personal  representatives,  become 
primarily  liable  to  discharge  the  debt  (z). 

But  it  requires  clear  evidence  of  intention  to  make  the  debt  his 
own:  Thus  a  charge  by  will  of  debts,  generally,  on  his  real  and 
personal  estate,  will  not  be  sufficient  of  itself  to  shift  the  onus  from 
land  which  came  to  him  already  mortgaged,  whether  by  descent,  or 
by  devise,  or  by  sale  (a).  So,  in  cases  where  the  lands  came  to  the 
deceased  by  descent  or  devise,  his  concurrence  in  the  deed,  and  his 
personal  covenant  for  payment  of  the  money,  on  assignment  or 
transfer  of  the  mortgage,  being  only  by  way  of  additional  secui'ity 
to  the  mortgagee,  will  not  alter  the  burthen,  as  between  his  real  and 
personal  representatives  (6).  The  same  principle  •applies,  if  other 
estates  are  added  to  the  security  on  a  further  sum  being  lent  (c),  or 
if  there  be  a  covenant  on  his  part  for  increasing  the  rate  of  inter- 
est (d).  And  it  seems  that  if  the  sums  borrowed  by  him,  and  added 
to  the  original  mortgage,  be  comparatively  small,  equity  will  not  con- 
sider that  he  had  different  intentions  as  to  the  different  sums,  but 
win  charge  the  real  estate  with  the  whole  (e).  In  ease  the  deceased 
was  a  purchaser  of  the  equity  of  redemption,  the  rule  may,  perhaps, 
be  stated  to  be,  that  unless  the  mortgage  money  form  part  of  the  con- 
sideration money  for  the  estate,  or  the  purchaser,  by  communication 
with  the  mortgagee,  clearly  take  the  mortgage  debt  on  himself,  it 


(r)  See  Bmee  t.  Morice,  2  De  G.  & 
8iil389. 

(a)  Lawaon  r.  Hudson,  1  Bro.  Chanc. 
Cas.  58.  Ancaster  r.  Mayer,  1  Bro. 
Chane.  Caa.  454.  Hamilton  r.  Worley, 
2  Ves.  62.  Butler  v.  Butler,  5  Ves.  534. 
l«rd  Uchester  r.  Lord  Carnarvon,  1 
Be»T.  290.     Se«  infra, 

il)  Bagot  r.  Oughton,  1  P.  Wms.  347. 
Evelyn  r .  Evelyn,  2  P.  Wms.  664.  Le- 
man  r.  Newnham,  1  Ves.  Sen.  52.  Bar- 
ham  r.  Lord  Thanet,  3  M.  &  K.  607,  622. 
Lord  Bchester  r.  Lord  Carnarvon,  1 
B««v.  209.  Hedges  r.  Hedges,  5  De  G. 
k  Sm.  330.  So  where  there  had  been 
a  mortgage  of  gavelkind  lands,  which, 
upon  the  death  of  the  mortgagee  intes- 
tate, deaeended  to  his  two  brothers  as 


coparceners,  and  the  elder  brother,  who 
was  the  common  law  heir  of  the  mort4 
gagor,  purchased  of  the  other  brother 
his  moiety  of  the  gavelkind  lands,  and 
covenanted  with  him  to  pay  the  whole 
mortgage  money;  it  was  held  that  he 
did  not  thereby  make  the  mortgage 
money  his  personal  debt:  Barham  v. 
Lord  Thanet,  3  M.  &  K.  607. 

(c)  Ancaster  v,  Hayer,  1  Bro.  Chanc. 
Cas.  454,  464. 

(d)  Shafto  r.  Shafto,  1  Cox,  607,  2  P. 
Wms.  664,  note. 

(e)  Lewis  v.  Nangle,  Ambl.  150.  S. 
C.  2  P.  Wms.  664,  note.  Coote,  Mortg. 
1049,  5th  edition.  This  latter  doctrine 
must,  it  should  seem,  be  received  with 
much  caution :  ibid, 
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will  be  considered,  as  between  his  real  and  personal  representatives, 
a  charge  on  the  land  (/) :  And  the  mere  covenanting  with  the  mort- 
gagor to  pay  the  debt  will  not  make  it  his  personal  debt  (g) ;  If, 
•however,  the. purchaser  barrows  a  sum  of  money  to  enable  him  to 
complete  his  contract,  and  the  estate  is,  on  the  purchase,  limits  to 
the  lender  either  for  a  term  of  years,  or  in  fee,  by  way  of  mortgage, 
the  debt  is  the  proper  debt  of  the  purchaser,  and  his  personal  estate 
will  be  primarily  liable,  even  although  part  of  the  money  borrowed 
be  applied  in  discharge  of  an  existing  mortgage  (h). 

By  stat.  17  &  18  Vict.  c.  113,  it  is  enacted  that  "when  any  per- 
son shall,  after  Dec.  Slst,  1854,  die  seised  of  or  entitled  to  any 
estate  or  interest  in  any  land  or  other  hereditaments  which  shall 
at  the  time  of  his  death  be  charged  with  the  payment  of  any  sum 


(/)  1  Sugd.  V.  &  P.  310,  10th  edit. 
Where,  however,  the  deceased  described 
himself,  in  his  will,  as  having  purchased 
a  property,  subject  to  a  mortgage,  but 
it  appeared,  on  an  examination  of  the 
history  of  the  transaction,  that  he  was 
the  person  who  owed  the  money,  al- 
though, as  between  himself  and  the 
mortgagee,  he  did  not  appear  as  the 
party  who  contracted  the  debt,  Lord 
Cottenham  held,  that  the  personal  es- 
tate was  primarily  liable:  For  that  if 
a  man  borrows  money  in  the  name  of 
a  trustee,  the  debt  is,  in  one  way  or 
T>ther,  his  from  the  commencement, 
either  to  the  person  who  advances  the 
money,  or  to  the  trustee  in  whose  name 
it  is  borrowed:  Bickham  v.  Cruttwell, 
3  My.  &  Cr.  763. 

(g)  1  Sugd.  V.  &  P.  310, 10th  edit. 
"I  entirely  concur,"  said  Sir  John 
Leach,  M.B.,  in  Barham  v.  Lord 
Thanet,  3  M.  &  K.  624,  "  in  the  opin- 
ions expressed  by  Lord  Alvanley  and 
Sir  William  Grant,  that  the  purchaser 
of  an  estate  subject  to  a  mortgage, 
who  has  no  contract  or  commtmication 
with  the  mortgagee,  and  who  merely 
covenants  with  the  vendor  to  pay  the 
mortgage  debt,  does  not  thereby  make 
the  mortgage-money  his  personal  debt ; 
[•1570] 


and  that  his  covenant  is  to  be  con- 
sidered simply  as  an  indemnity  to  the 
vendor,  who  has  permitted  the  amount 
of  the  mortgage-money  to  be  deducted 
from  the  price. "  A  distinction  has  been 
made  between  the  case  of  a  man  con- 
tracting to  purchase  a  mere  equity  of 
redemption,  and  a  contract  for  the  pur- 
chase of  an  estate  for  a  given  sum,  of 
which  the  mortgage  debt  forms  part, 
and  which,  on  the  purchase,  is  dis- 
counted out  of  the  consideration  money ; 
in  which  latter  case  it  has  been  con- 
sidered, the  personal  estate  of  the  pur- 
chaser will  be  the  primary  fund  :  Par- 
sons r.  Freeman,  2  P.  Wms.  664,  note 
(1).  Belvidere  v.  Rochfort,  5  Bro.  P.  C. 
299.  Toml.  edit.  But  see  Coote,  Mortg. 
1045,  1046,  5th  edition.  2  Jarman  on 
Wills,  4th  edition,  641  et  seq. 

(h)  Waring  t?.  Ward,  5  Ves.  670.  S. 
C.  7  Ves.  332.  Coote,  Mortg.  1045,  5th 
edition.  See  also  Marquis  of  Bute  r. 
Cunynghame,  2  Buss.  Chano.  Cas.  275. 
So  where  A.  B.  purchased  an  estate  in 
consideration  of  an  annuity,  which  was 
thereupon  charged  on  the  purchase,  and 
also  upon  another  estate,  and  A.  B.  cov- 
enanted to  pay  it,  his  personal  eatate 
was  held  primarily  liable  for  the  pay- 
ment :  Yonge  r.  Purse,  20  Beav.  380. 
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or  sums  of  money  by  way  of  mortgage,  and  such  person  shall  not, 
by  his  Will  or  Deed,  or  other  document,  have  signified  ,„    ^   ^  ^.   . 

•^  '  7  o  [jly^  Locke  King's 

any  contrary  or  other  intention  (t),  the  •heir  or  devisee  ^ct]  n&isvict 

c.  113:  Aft6r  Dec. 

to  whom  such  land  or  hereditaments  shall  descend  or  si,  ism,  heir  or 

devisee     of     real 

be  devised  shall  not  be  entitled  to  have  the  mort*gage  estate  not  to  claim 

,  -I  payment  of  mort- 

debt  discharged  or  satisfied  out  of  the  personal  estate  gag®  out  of  per- 

sonal  aMets. 

or  any  other  real  estate  of  such  person,  but  the  land 

or  here*ditament8  so  charged  shall,  as  between  the  different  per- 


(0  As  to  what  amonnts  to  a  significa- 
tion of  a  "  contrary  or  other  intention,'' 
there  were,  after  the  passing  of  the 
ftct,  a  series  of  cases  in  which  it  was 
held  that  directions  by  a  testator  that 
his  debts  should  be  paid  out  of  his  per- 
sonal estate  might  be  sufficient  indica- 
tion of  intention  on  the  part  of  the 
testator  that  land  should  not,  under  the 
act  be  primarily  liable  to  the  payment 
of  the  mortgage  debt.  The  following 
are  some  of  such  eases :  Stone  v.  Par- 
ker, IDr.  &  8m.  212.'  Smith  v.  Smith, 
3  Giff.  263.  Eno  r.  Tatham,  4  Giff.  181. 
32  L.  J.  Gh.  311.  Moore  v.  Moore,  1 
De  G.  J.  &  S.  603.  Rodhouse  v.  Mold, 
35  L.  J.  Ch.  67.  These  decisions  led 
to  the  passing  of  30  &  31  Vict.  e.  69, 
expressly  enacting  that  such  direction 
»haU  not  be  a  sufficient  indication,  and 
the  eases  are  therefore  of  no  importance 
exeept  in  the  ease  of  testators  dying 
prior  to  or  on  Bee.  31st,  1867.  More- 
over, Locke  King's  Act  Amendment 
Act,  1877,  40  &  41  Vict.  c.  34,  enacts 
that  in  the  case  of  any  testator  or  in- 
testate dying  after  Dec.  31st,  1877,  that 
such  contrary  intention  shall  not  be 
deemed  to  be  signified  by  a  charge  of, 
or  a  direction  for  payment  of,  debts 
apon  or  out  of  residuary  real  or  personal 
estate  or  residuary  real  estate.  Lord 
Romilly,  in  Brownson  r.  Lawrance,  L. 
R.  6  Eq.  1,  decided  that  the  fact  that 
one  of  two  properties  comprised  in  the 
flame  mortgage  is  specifically  devised 
was  sufficient  to  exclude  the  principal 


act,  and  make  the  estate  which  passed 
under  the  residuary  devise  jtrima  facie 
liable  to  the  whole  of  the  mortgage 
debt ;  but  this  case  cannot,  it  seems, 
now  be  regarded  as  good  law,  and  Jes- 
sel,  M.B.,  in  SackviUe  i;.  Smyth,  L.  B. 
17  Eq.  153,  refused  to  follow  it ;  and  in 
a  case  where  a  testator  d3dng  after  30 
&  31  Vict.  0.  69,  who  was  entitled  to  an 
estate  subject  to  a  mortgage,  devised 
part  of  it  to  his  widow  for  life,  and  the 
remainder  to  his  residuary  devisee,  and 
bequeathed  his  personal  estate  subject 
to  debts,  and  directed  that  the  deficiency 
should  be  charged  on  his  residuary  real 
estate,  he  held  that  no  contrary  or  other 
intention  was  shown  within  the  mean- 
ing of  Locke  King's  Act,  so  as  to  exon- 
erate the  widow's  life  interest  from 
keeping  down  a  proportionate  part  of 
the  interest  on  the  mortgage.  And 
Malins,  V.-C.,  in  Gibbins  i7.  Eyden,  L. 
R.  7  Eq.  371,  pointed  out  that  Lord 
Bomilly,  in  Brownson  v.  Lawrance,  had 
probably  overlooked  the  fact  that  Hens- 
man  V.  Fryer,  L.  B.  3  Ch.  420,  had  de- 
cided that  a  residuary  devise,  notwith- 
standing the  Wills  Act,  was  specific. 
And  North,  J.,  in  Re  Smith,  33  C.  D. 
195,  dissented  from  Brownson  v.  Law- 
rance, and  followed  Sackville  i7.  Smyth 
and  Oibbins  t\  Eyden.  In  the  case  of 
Re  Newmarch,  9  C.  D.  12,  Jessel,  M.R., 
after  the  passing  of  30  &  31  Vict.  c.  69, 
decided  that  a  charge  of  debts  on  a  part 
of  a  testator's  real  estate,  viz.,  his  resid- 
uary real  estate,  in  exoneration  of  the 
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sons  daiming  through  or  under  the  deceased  person  be  primarily 
liable  to  the  payment  of  all  mortgage  debts  with  which  the  same 
shall  be  charged,  every  part  thereof,  according  to  its  value,  bearing 
a  proportionate  part  of  the  mortgage  debts  charged  on  the  whole 


rest,  without  specially  referring  to  his 
mortgage  debts,  is  not  an  expression  of 
a  contrary  intention  sufficient  to  exon- 
erate the  mortgaged  estate ;  and  that, 
as  Locke  King's  Act  applies  to  a  mort- 
gaged estate,  different  portions  of  which 
are  devised  to  different  persons,  the 
devisees,  in  the  absence  of  a  sufficient 
expression  of  a  contrary  intention,  must 
contribute  according  to  the  value  of 
their  respective  portions.  And  where 
a  testator  by  his  will,  dated  in  1877, 
directed  his  executors  'Ho  pay  all  my 
just  debts,  funeral  and  testamentary 
expenses,  out  of  my  personal  estate  in 
exoneration  of  my  real  estate,''  it  was 
held  that  a  debt  due  from  the  testator 
at  the  time  of  his  death  on  a  mortgage 
of  part  of  his  real  estate  must  be  borne 
primarily  by  the  mortgaged  estate :  Be 
Rossiter,  13  C.  D.  355.  It  is  to  be  ob- 
seWed  that  where  real  and  personal 
estate  are  comprised  in  the  same  mort- 
gage, there  is  nothing  in  Locke  King's 
Act  to  make  the  real  estate  the  primary 
fund  to  bear  the  whole  mortgage  debt : 
this  must  depend  on  the  intention  of 
the  mortgagor :  Trestrail  v.  Mason,  7  C. 
D.  655.  Leonino  v.  Leonino,  10  C.  D. 
460.  See  also  Marquis  of  Bute  v.  Cun- 
ynghame,  2  Russ.  275.  Lipscomb  v, 
Lipscomb,  L.  R.  7  Eq.  501.  De  Roche- 
fort  V.  Dawes,  L.  R.  12  Eq.  540.  The 
principal  act  was  held  to  apply  to  equi- 
table mortgages :  Pembrooke  w  Friend, 
1  Johns.  &  H.  132.  Coleby  v,  Coleby, 
12  Jur.  N.  S.  496.  But  only  where  there 
was  a  defined  and  specified  charge  on 
a  specified  estate :  Hepworth  t?.  Hill,  30 
Beav.  476.  The  act  was  also  held  to 
apply  to  copyholds :  Piper  v.  Piper,  1 
Johns.  &  H.  91 ;  but  not  to  leaseholds : 


Solomon  t\  Solomon,  33  L.  J.  Gh.  473. 
Re  Wormsley's  Estate,  4  C.  D.  665.  To 
remedy  which  the  act  of  1877  (40  &  41 
Vict.  e.  34)  was  passed,  post^  p.  *1574, 
by  which  the  statutes  17  &  18  Vict,  c 
113,  and  30  &  31  Vict.  c.  69,  as  to  any 
testator  or  intestate  dying  after  Dec. 
3l8t,  1877,  were  held  to  extend  to  any 
land  or  other  hereditaments  of  whatever 
tenure  which  shall  at  the  time  of  his 
death  be  charged  with  the  payment 
of  any  sum  or  sums  of  money  by  way 
of  mortgage,  or  any  other  equitable 
charge,  including  any  lien  for  unpaid 
purchase-money.  And  it  has  been  ex- 
pressly decided  in  Re  Kershaw,  37  0. 
D.  674,  that  the  effect  of  this  act  is  to 
include  leaseholds  within  the  principal 
act,  and  render  them  subject  to  a  lien 
for  unpaid  purchase-money  in  exoner- 
ation of  the  general  personal  estate.  It 
was  held  in  Dacre  r.  Patrickson,  1  Dr. 
&  Sm.  182,  in  a  case  where  personalty 
went  to  the  Crown,  there  being  no  next 
of  kin,  that  the  act  applied,  and  the 
devisee  of  a  mortgaged  estate  was  not 
entitled  to  be  exonerat-ed  out  of  the 
personalty  notwithstanding  the  words 
of  the  statute  "  as  between  the  different 
persons  claiming  through  or  under  the 
deceased  person."  See  further  as  to 
what  is  an  '^ interest  in  land"  within 
the  meaning  of  the  statute,  Lewis  r. 
Lewis,  L.  R.  13  Eq.  218,  in  which  case 
Malins,  V.-C,  decided  that  land  devised 
upon  trusts  for  conversion,  and  taken 
in  its  converted  state,  is  not  an  interest 
in  land.  It  is  to  be  observed,  however, 
that  his  judgment  is  partly  based  on  the 
words  "heir  or  devisee"  being  inappli- 
cable to  such  a  subject-matter,  and  that 
now,  by  40  &  41  Vict.  c.  34,  the  words 
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thereof  (i)  :t  Provided  always,  that  nothing  herein  contained  shall 
affect  or  diminish  any  right  of  the  mortgagee  on  such  lands  or  here- 
ditaments to  obtain  full  payment  or  satisfaction  of  his  mortgage 
debt  either  out  of  the  personal  estate  of  the  person  so  dying  as  afore- 
said, or  otherwise:  Provided  also,  that  nothing  herein  contained 
shall  affect  the  rights  of  any  person  claiming  under  or  by  virtue  of 
any  Will,  Deed,  or  document  already  made,  or  to  be  made  before  Jan. 
1,  i855  "  (0.  And  by  stat.  30  &  31  Vict.  c.  69,  sect.  1  (m), 
it  is  enacted  that  "in  the  construction  of  the  ♦Will 

«  1  -!•         -1         IT        rt^    i    ▼%  1  In  construing  wills 

or  any  person  who  may  die  after  the  31st  December,  genemi  direction 
1867,  a  general  direction  that  the  debts  or  that  all  the  cSbtB^uT^of  pe?- 
debt«  of  the  testator  shall  be  paid  out  of  his  personal  Sude    "mortga^ 

debts  nnlfiss  such 

estate  (n)  shall  not  be  deemed  to  be  a  declaration  of  an  intention  expressly 
mtention  contrarv  to  or  other  than  the  rule  established  ™^ 


"  devisee  or  legatee  or  heir  "  are  substl- 
tnted.  Personal  estate  of  a  testator 
mayj^ro  tanto  be  converted  into  realty 
bj  a  contract  to  purchase  real  estate, 
but  if  he  dies  without  paying  the 
purchase-money,  leaving  it  equitably 
charged  by  way  of  lien  on  the  land,  no 
such  conversion  is  effected,  because  by 
40  &  41  Vict.  c.  34,  the  devisee  or  heir 
is  not  entitled  to  have  the  purchase- 
money  discharged  or  satisfied  out  of 
any  other  estate  of  the  testator  or  in- 
testate :  Re  Cockcroft,  24  C.  D.  94.  In 
the  case  of  Hudson  r.  Cook,  L.  B.  13 
Eq.  417,  the  purchaser  had  died  intes- 
tate in  1869,  and  the  case  was  not  there- 
fore affected  by  40  &  41  Vict.  c.  34,  which 
did  not  apply  the  law  as  to  vendor's  lien 
to  the  ease  of  an  intestate  dying  before 
Dec.  3l8t,  1877. 

(fc)  See  Evans  r.Wyatt,  31  Beav.  217. 
Trestrail  r.  Mason,  7  C.  D.  655.  Leo- 
nino  r.  Leonino,  10  C.  D.  460. 

t  See  American  note  at  end  of  this 
section. 

(0  The  heir  of  an  intestate,  who  be- 
fore January  1,  1855,  executed  a  mort- 
gage reserving  the  eqtdty  of  redemption 
to  himself  and  his  heirs,  is  not  within 
this  saving  clause ;  for  the  heir  claims 


by  descent  and  not  under  any  instru- 
ment :  Piper  t?.  Piper,  1  Johns.  &  H.  91. 
But  a  will  executed  before  January  1, 
1855,  is  a  will  '^already  made"  within 
the  meaning  of  the  clause,  notwith- 
standing the  testator  died  after  that 
day.  Nor  does  a  mere  republication  by 
codicil,  giving  no  new  operation  to  the 
material  dispositions  of  the  will,  de- 
prive it  of  that  character:  Bolfe  «. 
Perry,  32  L.  J.  Ch.  471.  This  proviso 
only  extends  to  a  devisee ;  an  heir-at- 
law  taking  by  descent  from  an  intestate 
is  not  within  the  proviso:  Nelson  v. 
Page,  L.  R.  7  Eq.  25. 

(m)  ''The  meaning  of  sect.  1,  though 
not  so  happily  expressed  as  it  might  be, 
appears  to  be  this,  that  if  a  testator 
wishes  to  give  a  direction  which  shall 
be  deemed  a  declaration  of  an  inten- 
tion, contrary  to  the  rule  laid  down  in 
Locke  King's  Act,  it  must  be  a  direction 
applying  to  his  mortgage  debts  in  such 
terms  as  distinctly  and  unmistakably 
to  refer  to  or  describe  them  " :  j>er  Gif- 
fard,  V.-C,  in  Nelson  r.  Page,  L.  R.  7 
Eq.  25. 

(n)  Although  the  act  only  refers  to 
a  direction  to  pay  debts  out  of  personal 
estate,  and  says  that  such  a  direction 
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40  ft  41  Vict  c.  34. 


by  the  said  Act  (i.^.,  Locke  King's  Act,  1854),  unless  such  contrary  or 
other  intention  shall  be  further  declared  by  words  expressly  or  by 
necessary  implication  referring  to  all  or  some  of  the  testator's  debts 
or  debt,  charged  by  way  of  mortgage  (o)  on  any  part  of  his  real  es- 
tate.'' And  by  sect.  2  it  is  enacted  that  "  in  the  construction  of  this 
Act  or  of  the  said  Act  (i.e.,  Locke  King's  Act,  1854),  the  word  '  mort- 
gage '  shall  be  deemed  to  extend  to  any  Hen  for  unpaid  purchase- 
money  upon  any  lands  or  hereditaments  purchased  by  a  testator.'' 
And  by  Locke  King's  Act  Amendment  Act,  1877  (40  &  41  Viet, 
c.  34),  it  is  enacted  that  the  above-mentioned  statutes 
shall  "  as  to  any  testator  or  intestate  dying  after  the 
31st  of  December,  1877,  be  held  to  extend  to  a  testator  or  intestate 
•dying  seised  or  possessed  of  or  entitled  to  any  land  or  other  heredit- 
ament of  whatever  tenure^  which  shall  at  the  time  of  his  death  be 
charged  (^)  with  the  payment  of  any  sum  or  sums  of  money  by  way 
of  mortgage,  or  any  other  equitable  charge  including  any  lien  for 
unpaid  purchase-money  {q) :  and  the  devisee  or  legatee  or  heir  shall 
not  be  entitled  to  have  such  sum  or  sums  discharged  or  satisfied  out 
of  any  other  estate  of  the  testator  or  intestate  unless  (in  the  case  of 
a  testator)  he  shall,  within  the  meaning  of  the  said  Acts  [t .e.,  Locke 
King's  Act,  1854,  and  the  Act  of  1867  above  set  forth]  have  sig- 
nified a  contrary  mtention:  and  such  contrary  intention  shall  not 
be  deemed  to  be  signified  by  a  charge  of  or  direction  for  payment 


shall  not  be  deemed  to  be  a  declaration 
of  an  intention  contrary  to  or  other 
than  the  rule  established  by  the  act, 
yet  Jessel,  M.R.,  in  Re  Newmarch,  9 
C.  D.  12,  18,  said :  "  It  is  impossible 
consistently  with  the  Act  to  hold  that 
a  direction  to  pay  them  out  of  real  es- 
tate, or  out  of  a  mixed  estate  of  realty 
and  personalty,  does  evince  such  a  con- 
trary intention."  And  this  view  seems 
to  be  embodied  in  the  amending  act, 
40  &  41  Vict.  c.  34.  See  also  Elliott  v. 
Dearsley,  16  C.  D.  322. 

(o)  It  is  not  necessary  that  the  debt 
or  debts  should  be  referred  to  as  mort- 
gage debts :  all  that  is  required  is  that 
the  debt  should  be  specifically  described 
and  identified  in  some  way.  Therefore 
where  a  testator  directed  his  private 
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debts  to  be  paid  out  of  the  proceeds  of 
certain  life  policies,  and  bequeathed 
the  residue  of  his  personalty  subject  to 
the  payment  of  his  trade  debts,  and 
after  the  date  of  his  wiU  deposited  the 
title  deeds  of  real  estate  with  his  banker 
to  secure  an  overdrawn  trade  accoont, 
it  was  held  that  the  direction  as  to  the 
payment  of  his  trade  debts  amounted 
to  a  declaration  of  an  intention  con- 
trary to  or  other  than  the  rule  estab- 
lished by  the  act :  Re  Fleck,  37  C.  D. 
677. 

{p)  Land,  which  has  been  delivered 
in  execution  under  a  writ  of  elegit  to 
the  judgment  creditors  of  a  testator,  is 
charged  within  the  meaning  of  this  act : 
Re  Anthony,  [1892]  1  Ch.  450. 

(g)  See  Re  Cockcroft,  24  C.  D.  94. 
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of  debts  upon  or  out  of  residuary  real  or  personal  estate  or  resid- 
uary real  estate." 

It  frequently  occurs  that  the  deceased  has  devised  his  real  estate 
for  the  payment  of  his  debts,  or  of  his  debts  and  lega- 
cies, or  has  charged  his  real  estate  with  their  payment  Exoneration  of  real 

TTT'  1  1  'rtii  eatale  charged  with 

(</^).  With  respect  to  the  exoneration  of  the  real  estate  debts  and  legaoies : 
from  legacies,  the  general  rule  is  equally  clear  as  it  is 
with  respect  to  debts,  that  the  personal  estate  is  the  first  and  natural 
fund  for  the  payment  of  them  j  and  the  real  estate  is  only  to  be  re- 
sorted to  in  aid  of  the  personal.  Therefore,  even  in  cases  where  there 
L<  no  doubt  as  to  debts  and  legacies  being  effectually  charged  by  the 
testator  on  the  real  estate,  yet  the  personal  estate  remains  undis- 
charged from  its  primary  liability  to  those  claims  (r).t 

•Accordingly  it  has  long  been  the  settled  rule  of  Courts  of  Equity, 
that  the  direction  of  the  testator  to  sell  or  mortgage  Exoneration  of  i)er- 
his  real  estate  for  the  payment  of  his  debts  and  lega-  *^"*^  *^***^  * 
cies,  is  not  alone  evidence  of  the  intention  of  the  testator  that  the 
[HTsoiial  estate  should  be  exempt  from  those  charges,  and  amounts 
(»nly  to  a  declaration  that  the  real  estate  shall  be  so  applied  to  the 
extent  in  which  the  personal  estate,  which  by  law  is  the  primary 
fond,  shall  be  insufficient  for  those  purposes  (h). 


Nevertheless,  it  is  dear,  that  a  testator  may,  if  he  pleases,  give  the 
personal  estate,  as  against  his  heir  or  any  other  real 
represtotative,  discharged  from  the  payment  of  his  Testator  may  ex- 
debts  and  legacies  (0 :  t  And  in  such  case  the  rules  of  pJSaieSite™*^ 
exoneration  in  favor  of  the  heir  or  the  devisee,  which 


{qfO  As  to  what  shaU  be  sufficient  to 
charge  the  real  estate  with  debts  and 
It'gaeies,  see  1  Rop.  Leg.  571  ct  seq.y  3rd 
***iit,  2  Pow.  Dev.  644  et  seq,,  Jarman's 
edit.  2  Jarman  on  Wills,  4th  edit.  582 
it  *fq.    See  ante,  p.  *578. 

(r)  Davies  r.  Ashford,  15  Sim.  42. 
Roberts  r.  Roberts,  13  Sim.  336.  The 
rale  that  a  charge  of  debts  on  real 
estate  does  not  of  itself  exonerate  the 
pt^rsonal  estate,  applies  to  a  case  where 
a  charge  for  payment  of  debts  is  cre- 
ated by  deed :  French  r.  Chichester,  2 
Vera.  568.  But  no  such  rule  applies 
to  specific   personal    estate    similarly 


charged,  and  therefore  the  charged  per- 
sonal estate  must  be  applied  in  the  first 
instance  to  the  payment  of  the  debts 
of  the  deceased  chargor,  to  the  exoner- 
ation of  his  general  personal  estate  in 
the  hands  of  his  personal  representa- 
tive :  Trott  r.  Buchanan,  28  C.  D.  446. 

t  See  American  note  at  end  of  this 
section. 

{s)  Rhodes  r.  Rudge,  1  Sim.  84,  85. 
Walker  i'.  Hardwicke,  1  M.  &  K.  396. 
Forrest  t?.  Prescott,  L.  B.  10  Eq.  545. 
See  also  Re  Ovey,  31  C.  D.  113.  Heron 
r.  Poole,  42  L.  J.  Ch.  348. 

(0  Ancaster  v.  Mayer,  1  Bro.  Chanc. 
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have  hitherto  been  the  subject  of  this  chapter,  altogether  fail  of 
application. 

A  most  important  question,  therefore  arises,  viz.,  what  is  *the  mode 

of  expression,  on  the  part  of  the  testator,  which  will 

S!^testato?"^«jffl-  ^ve  the  personal  estate  exempt  from  such  payment,  in 

^ralniS  Mtote!***'  contravcntion  of  the  ordinary  rule  that  such  estate  is 

first  liable. 

In  the  earlier  cases,  it  was  laid  down,  that  express  words  of  ex- 
emption were  necessary  [u) :  But  this  rule  has  been  relaxed  by  sub- 
sequent decisions :  and  it  is  now  settled  that  the  personal  fund  will 
be  exempted,  if  the  intention  of  the  testator  in  its  favor  can  be  col- 
lected from  a  sound  intei-pretation  put  upon  the  whole  will ;  in  other 
words,  if  there  appears  from  the  whole  testamentary  disposition  taken 
together,  an  intention  on  the  part  of  the  testator  so  expressed,  as  to 
convince  eLJudmal  mind,  that  it  was  meant,  not  merely  to  charge  the 
real  estate,  but  so  to  charge  it  as  to  exempt  the  personal  (x). 

It  is  obvious,  therefore,  that  it  is  impossible  to  lay  down  any  gen- 
eral rule  as  a  guide  upon  this  question ;  since  tlie  construction  of 
every  will,  in  which  the  point  arises,  must  depend  merely  upon  the 
individual  cu'cumstances  of  the  particular  case :  and  in  these,  as  in 
all  other  cases  of  inference  or  implication,  except  necessary  or  logical 
implication,  there  may  be  a  difference  of  opinion  between  the  most 
eminent  judges  who  pre  called  on  to  consider  the  circumstances. 
The  difficulty  with  which  the  whole  subject  is  surrounded  is  demon- 
strated by  the  following  observations  of  Lord  Eldon,  in  BAotle  v. 


Cas.  462.  In  Dacre  v.  Patriekson,  1 
Dr.  &  Sm.  182,  Kindersley,  V.-C,  says : 
"It  is  a  general  rule,  in  the  absence  of 
any  expression  of  intention  to  the  con- 
trary^  that  if  a  testator  charges  real 
estate  with  payment  of  debts  in  exon- 
eration of  his  personal  estate,  and  be- 
queaths the  personal  estate  to  particu- 
lar individuals,  he  is  held  to  have  in- 
tended to  exonerate  his  personal  estate 
for  the  benefit  only  of  those  legatees,  and 
therefore  if  the  bequest  of  the  personal 
estate  fails,  whether  by  the  death  of  the 
legatees  in  the  lifetime  of  the  testator 
or  by  reason  of  the  Statute  of  Afortmainy 
so  that  the  personal  estate  goes  to  other 
persons  than  those  intended  by  the  tes- 
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tator,  those  persons  are  not  entitled  to 
the  benefit  of  the  exoneration."  And 
Fry,  L.  J.,  in  his  judgment  in  Eilford  r. 
Blaney,  31  C.  D.  56,  66,  expresses  the 
same  view,  that  where  the  gift  to  the 
person  intended  to  be  benefited  by  the 
exoneration  fails,  the  exoneration  itself 
fails,  and  that  this  principle  applies 
whether  the  property  dealt  icith  be  realty 
or  personalty.  See  also  Fisher  r.  Fisher, 
2  Keen,  610. 

(u)  Fereyes  r.  Robertson,  Bunb.  302. 
Dolman  v.  Smith,  Prec.  Chanc.  458. 

(x)  By  Lord  Eldon,  in  Boo  tie  v.  Blun- 
deU,  1  Meriv.  230.  Dawes  v.  Soott,  5 
Buss.  32. 
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Blundell  (y) :  '^  On  a  comparison  of  all  the  cases  which  have  arisen, 
it  is  scarcely  possible  to  find  any  two  in  which  the  Conrt  altogether 
agrees  with  itself ;  there  being  scarcely  a  single  circumstance  that  is 
considered  in  one  case  as  a  ground  of  inference  in  favor  of  the  in- 
tention, but  it  is  considered  in  other  cases  as  against  the  same  in- 
ference \  and  I  can  find  no  inile  deducible  from  all  that  has  been  said 
on  the  subject,  but  this  (which  appears  to  be  a  rule  supported  by 
*aU  the  cases  taken  together),  namely,  that  since  it  has  been  laid  down 
that  express  words  are  not  necessary  to  exempt  the  personal  estate, 
there  must  be  in  the  WiU  that  which  is  sometimes  denominated 
*  evident  demonstration,'  sometimes  *  plain  intention,'  and  *  necessary 
impUeation,'  to  operate  that  exemption  "  {z\ 

In  some  of  the  earlier  cases,  evidence  dehors  the  will  was  received, 
to  show  the  testator's  intention :  But  on  this  point,  Lord  Eldon  ex- 
pressed his  clear  opinion,  in  Bootle  v.  Blundell  (a),  that  with  regard 
to  circumstances  dehors  the  will,  which  have  been  sometimes  called 
in  to  assist  in  explaining  it,  such  as  the  respective  amount  of  the  real 
and  personal  estate,  the  greater  or  less  degree  of  personal  favor 
which  the  testator  may  be  presumed  to  have  entertained  toward  this 
or  that  object  of  his  bounty,  and  others  of  that  nature,  they  ought 
all  to  be  set  aside  in  the  consideration  of  a  question  depending  on  a 
will,  such  question  being  fit  to  be  decided  only  by  an  examination 
of  the  whole  will  taken  together  (&). 

The  principle  which  has  the  greatest  influence  on  the  determina- 
tion of  this  question,  and  which  has  been  uniformly  supported  by  all 
the  cases  is,  that  it  is  not  enough  for  the  testator  to  have  charged  his 
real  estate  with,  or  in  any  manner  devot<ed  it  to,  the  payment  of  his 
debts  and  legacies:  The  rule  of  construction  is  such  as  aims  at 
finding,  not  that  the  real  estate  is  charged,  but  that  the  personal  es- 
tate is  discharged  (c).  In  other  words,  it  is  not  by  an  intention  to 
charge  the  real,  but  by  a  plain  intention  to  discharge  the  personal 
estate,  that  the  question  is  to  be  decided  {d). 

(y)  1  Merir.  219.  Eden,  39.    Andrews  r.  Emmot,  2  Bro. 

(r)  See  the  obeervations  made  on  this  Ch.  C.  297.     Standen  v.  Standen,  2  Yes. 

passage  by  Knight-Bruce,  V.-C,  in  Col-  589.     Coote  v.  Coote,  3  J.  &  Lat.  175. 

lis  r.  Bobins,  1  De  Gex  &  Sm.  141,  and  (c)  Bootle  r.  Blundell,  1  Meriv.  220. 

by  Lord  Halsbury,  L.  C,  in  Kilford  t'.  (d)  Ibid.:  230.    Bickham  v.  Cruttwell, 

BUney,  31  C.  D.  56,  61.  3  My.  &  Cr.  763.     CoUis  v,  Robins,  1  De 

(o)  1  MeriT.  216.  G.  &  Sm.  131, 141.     Trott  r.  Buchanan, 

(6)  See  also  Inchiquin  r.  French,  1  28  C.  D.  446,  453. 
Cox,  9.     Stephenson  t.  Heathcote,  1 
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♦Thus  it  has  been  held,  that  a  mere  bequest  of  residuary  personal 

estate  by  the  term  "  residue  ^  (e),  or  "  all  my  personal 

suflfcienr  ^expres°  estate ''  (/),  or  a  like  bequest,  after  previous  sums  or 

fitention*to*°'ex-  articles  given  out  of  it  (gr),  or  as  of  personal  property 

estate^    p«™oiiai  <<  jiq^  Otherwise  disposed  of'  (A),  is  not  singly  sufficient 

to  exempt  the  personal  fund  from  its  natural  primarj- 
obhgation  to  pay  debts  and  legacies,  although  the  real  estate  be  also 
subjected  to  their  payment  by  the  will.  Again,  charging  the  real 
estate  ever  so  anxiously  for  the  discharge  of  debts,  will  not  of 
itself  exempt  the  personal  (t) :  And  whether  the  whole  real  estate 
be  charged  with  debts  and  legacies  (A;),  or  a  sufficient  part  of  it  (/), 
or  a  specific  part  of  it  (w),  or  it  be  given  in  trust  to  pay  debts  and 
legacies  by  sale  of  it  (n),  or  a  term  of  years  be  created  out*of  it  for 
those  purposes  (o),  still  the  personal  estate  must  be  first  applied. 
Again,  neither  a  devise  for  payment  of  debts  and  legacies  out  of  the 
rents  of  real  estates  (^p),  nor  a  devise  on  condition  of  the  devisee  pay- 
ing the  debts  ((/f),  nor  a  mere  charge  of  funeral  and  testamentary  ex- 
penses, as  well  as  debts,  on  the  land  (r),  nor  *an  express  charge  of 
only  some  of  the  debts  upon  the  persottalty  (5),  will  exempt  the  per- 
sonal fund  from  its  legal  primary  liability  (f). 

A  very  strong  inference  against  the  claim  of  exemption  of  the 
personal  estate,  appears  to  be  the  circumstance  of  its  falling  to  the 
executor  for  his  benefit  virtuts  officii  (w),  prior  to  the  statute  1  Wm. 


(e)  Samwell  v.  Wake,  1  Bro.  Chanc. 
Cas.  144.  Tait  v.  Lord  Northwick,  4 
Ves.  824. 

(/)  Harewood  r.  Child,  cited  Cas. 
temp.  Talb.  204.  Haslewood  v.  Pope, 
3  P.  Wms.  324.  Brummel  v.  Prothero, 
3  Ves.  111.  Aldridge  v.  Wallscourt,  1 
Ball.  &  Beat.  312 :  but  see  jyostj  *1581. 

ig)  Brydges  v,  Phillips,  6  Ves.  667. 

(h)  Hartley  v.  Hurle,  5  Ves.  540. 

(i)  By  Lord  Loughborough,  in  Tait  f. 
Lord  Northwick,  4  Ves.  824. 

(k)  Dolman  v.  Smith,  Prec.  Chanc. 
456. 

(I)  Inchiquin  v.  French,  Ambl.  33,  37. 
S.  C.  1  Cox,  1.  Rhodes  r.  Rudge,  1  Sim. 
79. 

(w)  White  r. White,  2  Vera.  43.  Bridg- 
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man  v.  Dove,  3  Atk.  201.  Fitzgerald  r. 
Field,  1  Ruas.  Chanc.  Cas.  428. 

(«)  Inchiquin  v.  French,  1  Cox,  1. 
Hancox  r.  Abbey,  11  Ves.  186. 

(o)  Tower  r.  Rous,  18  Ves.  132. 

(p)  Hartley  r.  Hurle,  5  Ves.  540. 

(g)  Bridgman  r.  Dove,  3  Atk.  201. 

(r)  Walker  v.  Jackson,  2  Atk.  626. 
Stephenson  v,  Heathcote,  1  Eden,  3d. 
Brydges  v.  Phillips,  6  Ves.  570.  See 
also  Gray  v.  Minnethorpe,  3  Ves.  103, 
Hartley  v.  Hurle,  5  Ves.  540.  M*Cleland 
V.  Shaw,  2  Scho.  &  Lef.  538.  Bootle 
V.  Blundell,  1  Meriv.  228,  229 :  but  see 
i^osty  pp.  *1580,  *1581. 

(«)  Watson  V.  Brickwood,  9  Ves.  447. 

(0  1  Rop.  Leg.  609,  3rd  edit. 

(u)  Gray  v.  Minnethorpe,  3  Ves.  106. 
Coote,  Mortg.  1028,  5th  edit. 
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IV.  c.  40  (x),  or  in  an  instance  of  the  gift  of  the  personal  estate  to 
the  executor  as  a  legacy,  and  the  appointment  of  him  to  be  executor, 
being  in  one  and  the  same  sentence  (y) :  but  the  converse  of  the 
proposition  above  stated,  «*.6.,  the  gift  of  the  legacy,  and  the  appoint- 
ment of  the  legatee  to  be  executor,  being  in  distinct  sentences,  will 
not  of  itself  afford  an  inference  for  the  exemption  of  the  personal 
estate.  Cases  are,  however,  to  be  found,  in  which  the  executor  has 
been  held  to  take  the  personal  estate,  or  I'esidue  of  a  personal  estate, 
as  a  specific  legacy,  exempt  from  the  payment  of  debts  (e). 

Again,  the  circumstance  of  the  same  persofis  being  appointed 
trustees  and  executors,  has  had  considerable  weight  in  inducing 
judges  to  draw  an  inference,  that  the  personal  estate  is  not  to  be 
exempted  {a) :  and  Lord  Alvanley  has  remarked  (&),  that  the  circum- 
stance of  the  trustees  not  being  the  executors,  affords  a  strong 
inference  as  to  the  real  intention,  and  is  always  favorable  to  the 
exemption  of  the  personal  estate  (c). 

It  has  been  already  stated,  that  a  mere  charge  of  funeral  expenses 
upon  the  real  estate  will  not  exempt  the  personal  fund  from  its 
primary  liability  to  debts,  &c.  However,  such  *a  charge,  in  con- 
currence ttitJi  other  circumstances ,  has,  in  some  cases,  had  importance 
attached  to  it,  in  exempting  the  personal  estate  from  debts,  &c.,  upon 
the  reasoning,  that,  as  funeral  expenses  primarily  attach  themselves  to 
the  personal  fund  in  the  hands  of  executors,  the  testator,  by  trans- 
ferring that  duty  from  them  to  the  trustees  of  the  real  estate,  must 
have  intended  to  give  the  whole  of  the  personalty  to  the  legatee, 
specifically  discharged  from  every  obligation  to  which  it  was  natu- 
rally liable  (d).  On  the  other  hand,  in  some  instances,  the  omission 
to  charge  funeral  expenses  on  the  real  estate  has  been  considered  a 
eircumstance  of  some  weight,  to  show  that  the  personal  estate  is  not 
to  be  exempt,  because  it  shows  that  the  testator  intends  the  personal 
estate  to  be  chained  beyond  the  particular  legacies  or  charges  men- 
tioned in  the  will,  and  being  once  broken  in  upon,  the  argument  of 
its  being  specific  is  destroyed  {e). 

(x)  See  ante,  p.  •1343.  (&)  Burton  r.  Knowlton,  3  Ves.  108. 

(y)  Bromhan  r. Wilbraham,  Cas.  temp.  (c)  Coote,  Moptg.  1027,  5th  edit. 

Talb.  274.    Bhodes  r.  Budge,  1  Sim.  79.  {d)  Burton  v,  Knowlton,  3  Ves.  108. 

Coote,  Mortg.  1028,  5th  edit.  See  also  Greene  v.  Greene,  4  Madd.  157. 

(r)  HaU  r.  Brooker,  Gilb.  Eq.  Rep.  73.  Michel!  v.  Michell,  5  Madd.  69. 

Coote,  Moptg.  1029,  5th  edit.  (e)  Brydges  v.  Phillips,  6  Ves.  570. 

(a)  Dolman  v.  Smith,  Prec.  Chanc.  Coote,  Mortg.  1028,  5th  edit. 
456.    Coote,  Mortg.  1027,  5th  edit. 

[n58i] 


164 


Of  Real  Assets, 


[Pt.  IV.  Bk.  I. 


Again  there  has  been  occasion  to  state  that  the  personalty  is  not 
exempted  by  the  facts  of  the  debts,  &c.,  being  charged  upon  the 
real  estate,  and  a  mere  concomitant  bequest  of  all  the  personal 
estate  (/).  However,  in  several  instances,  the  circumstance  of  such 
a  bequest,  as  distinguished  from  a  gift  of  the  residue,  has  been  treated 
as  having  weight  {g). 

The  limits  of  this  treatise  will  not  allow  that  the  different  in- 
stances, in  which  the  intention  of  the  testator  in  favor  of  the  ex- 
emption of  the  personal  estate  has  been  established,  should  be  stated 
at  large.  The  principal  decisions  of  that  nature  will  be  found  col- 
lected in  the  note  below  (A),  and  the  •attention  of  the  reader  is 
particularly  directed  to  the  case  of  Bootle  v.  Blundell  (i),  in  whicli 
almost  every  circumstance  occurred  which  had  been  the  subject  of 
judicial  observations  in  preceding  cases,  and  upon  which  different 
judges  had  formed  different  opinions  as  to  their  effect  singly  to  ex- 
onerate the  personal  estate :  and  Lord  Eldon,  after  going  through  a 


(/)  Ante,  p.  •1579. 

(g)  Tower  «.  Rous,  18  Ves.  139.  Boo- 
tle 1^.  Blnndelly  1  Meiiv.  228.  Qreene 
c;.  Greene,  4  Madd.  148.  Michell  v. 
Miohell,  5  Madd.  69.  Gilbertson  v. 
Gilbertfion,  34  Beav.  354.  Trott  u.  Bu- 
chanan, 28  C.  D.  446. 

(h)  Waise  v.  Whitfield,  8  Vin.  Abr. 
437,  tit.  Devise,  (Z.  d.)  pi.  19.  Adams 
t?.  Meyrick,  1  Eq.  Cas.  Abr.  271,  pi.  13. 
Maroh  v,  Fowke,  Finch,  Rep.  414.  Wain- 
wright  V,  Bendlowes,  2  Vern.  718.  S.  C. 
Free.  Chanc.  451.  Anderton  v,  Cooke, 
cited  1  Bro.  Ch.  Cas.  457.  Bamfield  v, 
Wyndham,  Prec.  Chanc.  101.  Bicknel 
V,  Page,  2  Atk.  79.  Kynaston  v.  Kynas- 
ton,  1  Bro.  Ch.  Cas.  457,  in  noHs.  Hol- 
liday  v.  Bowman,  cited  1  Bro.  Ch.  Cas. 
145.  Gaskill  v.  Hough,  cited  31  Ves. 
110.  Atty.-Gen.  v.  Barkham,  cited  Cas. 
temp.  Talb.  206.  Stapleton  r.  Colvile, 
Cas.  temp.  Talb.  202.  Phipps  v.  Annes- 
ley,  2  Atk.  67.  Bicknel  t?.  Page,  2  Atk. 
79.  Walker  v,  Jackson,  2  Atk.  624.  S. 
C.  1  Wils.  24.  Williams  v.  Bishop  of 
Llandaff,  1  Cox,  254.  Webb  v,  Jones, 
1  Cox,  245.  S.  C.  2  Bro.  Ch.  Cas.  60. 
Burton  v,  Knowlton,  3  Ves.  107.    Han- 
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cox  V,  Abbey,  11  Ves.  179.  Bootle  r. 
Blundell,  1 M eriv.  193.  (Httins  v,  Steele, 
4  Swanst.  24.  Greene  v.  Greene,  4  Madd. 
148.  MicheU  v.  MioheU,  5  Madd.  69. 
Noel  r.  Noel,  12  Price,  213.  Welby  r. 
Rockcliffe,  1  Russ.  &  M.  571.  Driver 
V,  Ferrand,  ibid.  681.  Clutterbuck  v, 
Clutterbuck,  1  M.  &  E.  15.  Blount  r. 
Hipkins,  7  Sim.  43.  Vandeleur  r.  Van- 
deleur,  9  Bligh.  157.  Jones  v.  Bruce, 
11  Sim.  221.  And  see  the  oases  stated 
1  Rop.  Leg.  610  et  seq.  3rd  edit.  2  Pow. 
Dev.  681  et  seq.  Jarman's  edit.  Coote, 
Mortg.  1025  et  seq.  5th  edit.  2  Jarm. 
Wills,  4th  edit.  652  et  seq.  Ashby  r. 
Ashby,  1  Coll.  549.    Bateman  v.  Roden, 

1  J.  '&  Lat.  356.    Lamphier  v.  Despard, 

2  Dr.  &  Warr.  59.  Coote  v.  Coote,  3  J. 
&  Lat.  175.  Collis  v.  Robins,  1  De  G. 
&  Sm.  131.  Ouseley  v.  Anstruther,  10 
Beav.  453.  Lomax  r.  Lomax,  12  Beav. 
285.  QuenneU  v.  Turner,  13  Beav.  240. 
Woodhead  v.  Turner,  4  De  G.  &  Sm. 
429.  Evans  v.  Evans,  17  Sim.  102. 
Whieldon  v.  Spode,  15  Beav.  537.  Plen- 
ty V.  West,  16  Beav.  173.  Forrest  ©• 
Prescott,  L.  R.  10  Eq.  545. 

(t)  1  Meriv.  193. 
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review  of  those  cases,  and  making  full  observations  upon  every  part 
of  the  will,  determined  that  the  personal  estate  was  exonerated  from 
the  primary  liability  to  pay  debts. 

It  is  necessary,  before  leaving  this  subject,  to  advert  to  a  distinction 
which  exists  with  respect  to  it,  between  debts  and  LegacieR  given  out 
legacies.    It  has  ah^ady  appeared,  that  a  pecuniary  <>'»i«rticuiarfumi: 

legacy,  given  generally,  without  specification  of  a  particular  fund  for 
its  payment,  is  primarily  chargeable  upon  the  personal  estate,  although 
in  other  parts  of  the  will,  the  real  estate  is  made  expressly  liable  to 
it;  the  rule  of  law  considering  the  per*sonal  estate  as  the  natural 
fnnd  to  bear  such  a  charge  iJC) :  But  if  the  pecuniary  legacy  be  not 
given  generally,  but  given  only  out  of  a  particular  fund,  there  the 
l^tee  can  have  recourse  only  to  the  particular  fund  (Z) :  and  in  this, 
there  is  an  essential  difference  between  debts  and  legacies  (m). 

Farther,  it  may  be  stated  as  a  rule  that  where  a  testator  gives  a 
certain  portion  of  his  personal  estate  and  expressly 
directs  that  it  shaU  be  liable  and  applicable  to  the  pay-  ^SSS?"''^'oS3 
ment  of  his  debts,  it  is  an  exoneration  of  the  general  ®****®- 
personal  estate  (n). 

Where  the  testator  directs  a  sale  of  his  real  estate,  and  the  pro- 
ceeds and  the  personal  estate  are  thrown  into  one  mass,  „.  ,  ^  ,  .     , 

*^  Mixed  fund  of  real 

which  he  subjects  to  the  payment  of  debts  and  legacies,  andperaon»i  estate 
the  real  and  the  personal  estate  must  contribute,  in  rected  to  be  ap- 

,     .  ,      ,  ,  ,    plied  to  payment 

proportion  to  their  relative  amounts,  to  the  payment  of  debts  and  lega- 
of  the  debts  and  legacies  (o) :  But  this  rule  is  not 


(Jr)  Jute,  p.  ♦1675,  ♦1578. 

(/)  Kirke  r.  Elirke,  4  Bogs.  CSianc.  Cas. 
435, 449.  See  Spurway  r.  Glynn,  9  Ves. 
483.  Haneox  r.  Abbey,  11  Ves.  179. 
Gittinar.  Steele,  1  Swanat.  24.  Rickets 
r.  Ladley,  3  Buss.  Chanc.  Cas.  418. 
Roberts  r.  Roberts,  13  Sim.  336.  Dickin 
r.  Edwarda,  4  Hare,  273,  276.  Fream  i?. 
Bowling,  20  Beav.  624.  Ion  v.  Ashton, 
28  Beav.  379.  SinneU  r .  Herbert,  L.  R. 
12  £q.  201.  But  see  also  Mann  v.  Cope- 
land,  and  the  other  cases  cited,  anU^ 
p.  •1032.  See  further  Colvile  ».  Middle- 
ton,  3  Beav.  570. 

(m)  Kirke  v.  Eirke,  4  Rnss.  Chanc. 
Cu.  449.    See  Koel  v.  Lord  Henley,  7 


Price  241.  8.  C.  in  Dom.  Proc.  12  Price, 
213,  nomine  Noel  v,  Noel. 

(»)  Webb  V,  De  Beauvoisin,  31  Beav. 
576,  Vernon  r.  Manvers,  31  Beav.  623. 
Coventry  v.  Coventry,  2  pr.  &  Sm.  470. 
Trott  V.  Buchanan,  28  C.  D.  446. 

(o)  Roberts  r.  Walker,  1  Rnss.  &  M. 
572.  Dunk  v.  Fenner,  2  Rnss.  &  M. 
557.  Fourdrin  v,  Gowdey,  3  M.  &  E. 
383.  Stooker  v.  Harbin,  3  Beav.  479. 
Salt  i\  Chattaway,  3  Beav.  576.  West 
V.  Cole,  4  Y.  &  Coll.  460.  Young  v. 
Hassard,  1  Jones  &  Lat.  466.  Barry  c;. 
Harding,  ibid,  475.  Atty.-Gen.  v.  South- 
gate,  12  Sim.  77.  Shallcross  v,  Wright, 
12  Beav.  505.  Robinson  v.  (Governors 
of  London  Hospital,  10  Hare,  19.    See 
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applicable  where  the  real  ♦and  personal  estate  are  not  thrown  into 
one  mass,  notwithstanding  they  are  both  given  to  the  same  persons, 
in  trust  therewith  to  pay  debts  and  legacies ;  for  in  such  case  each 
fund  retains  its  original  character  and  its  original  liabilities  (p).  In 
order  that  the  rule  should  apply  there  must  be  a  direction  for  the 
sale  of  the  real  estate  (g). 
It  may  here  be  mentioned  that  where  there  is  a  specific  devise  or 
a  specific  legacy,  the  presumption  is  that  the  testator 

specific     bequestH    .,,,.,':;         ,.  ,  ,        iii 

not  affected  by  a  mtcudcd  that  the  dcviscc  or  legatee  should  have  it 
legacies  on  real  and  in  its  integrity:  Thcrcforc  a  general  charge  of  par- 
ticular legacies  on  the  whole  real  and  personal  estate 
will  not  be  allowed  to  operate  as  a  charge  in  derogation  of  such  spe- 
cific devises  or  legacies  (r). 

The  expression  in  a  will  "  all  my  just  debts "  includes  all  the  t^s- 
"Aii  my  just  ^atoi'^s  dcbts  whcnevcr  and  wherever  contracted,  and 
debts,"  meaning  of.  therefore  includes  a  debt  contracted  by  him  after  tlie 
making  of  the  will,  and  contracted  in  a  country  other  than  that  of 
his  domicil,  and  secured  upon  property  in  that  country  (5). 


also  Falkner  r.  Grace,  9  Hare,  282.  Lord 
t\  Wightwick,  1  Drewr.  576.  Tatlock  v. 
Jenkins,  Kay,  654.  Bentley  i'.  Oldfield, 
19  Beav.  225,  228.  Simmons  t\  Bose,  21 
Beav.  37.  6  De  G.  M.  &  G.  411.  AUan 
r.  Gott,  L.  R.  7  Ch.  439.  The  fact,  how- 
ever, that  a  mixed  fund  of  personalty 
and  proceeds  of  sale  of  realty  is  created 
will  not  exonerate  the  personalty  from 
its  primary  liability  in  the  absence  of  a 
direction  to  pay  the  debts  and  legacies 
out  of  the  mixed  fund.  Elliott  v.  Dears- 
ley,  16  C.  D.  322. 

(p)'  Houghton  r.  Houghton,  1  H.  L.  C. 
406.  Blann  r.  Bell,  5  De  G.  &  Sm.  658. 
Tidd  r.  List«r„  3  De  G.  M.  &  G.  857. 
Tench  t?.  Cheese,  6  De  G.  M.  &  G.  453. 


((?)  Hut  in  Allan  r.  Gott,  L.  R.  7  Ch. 
439,  it  was  held  by  L.J  J.  James  and 
MeUish  that  in  order  to  bring  the  case 
within  the  rule  of  Roberts  r.  Walker,  1 
Rubs.  &  M.  572,  ante,  note  (o),  it  is  not 
necessary  that  the  testator  should  have 
directed  an  absolute  conversion  of  the 
real  estate ;  it  is  sufficient  that  he  has 
shown  an  intention  of  creating  a  mixed 
fund  of  realty  and  personalty  out  of 
which  the  legacies  are  to  be  paid. 

(r)  Spong  r.  Spong,  1  Dow.  &  C.  365. 
AntCj  p.  *1033,  note  (/f).  Conron  r.  Con- 
ron,  7  H.  L.  C.  168.  See  also  Mannox 
r.  Greener,  L.  R.  14  Eq.  456. 

{b)  Maxwell  v.  Maxwell,  L.  B.  4  H.  L. 
506. 


f  Probate  sale — American  statutes. 
In  nearly  all  of  the  United  States  pro- 
vision is  made  by  statute  for  sale  of 
the  lands  of  a  decedent,  when  his  per- 
sonal property  is  insufficient  for  the 
payment  of  his  debts,  by  order  of  the 
Probate  Court,  and  on  the  application 
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of  the  personal  representative.  This  is 
so,  in  Alabama  (1886  Code,  §§  2108-04), 
Arkansas  (1884  Dig.  Stats.  §  171),  'Cali- 
fornia (Code  C.  P.  §§  1586,  1639). 
Colorado  (1891  An.  Stats.  §  4760),  Can- 
neetieut  (1888  G.  S.  §  600),  Bdaviare 
(1893  R.  C.  c.  90,  §  1),  Florida  (1892  R. 
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S.  §  1921),  Q«yrgia  (1882  Code,  §  2559), 
lUinois  (1891  R.  S.  c.  8,  §  97),  Indiana 
(1894  Rev.  §§  2486, 2486).  Iowa  (1888  R. 
C.  §  2887),  Kantaa  (1889  G.  B.  §  2898), 
Maine  (1883  R.  S.  c.  71,  §  1),  Maryland 
(1^8  P.  G.  L.  Art  98,  §  284),  MoMochu- 
setts  (1882  P.  8.  c.  184,  §  1).  Michigan 
(1882  An.  Stats.  §  5874),  Minnesota 
(1891  Stats.  §  5788),  Missouri  (1889  R. 
S.  §  145).  N^rasHM  (1898  C.  S.  c.  28,  § 
67),  Nevada  (1885  G.  S.  §§  2784.  2828), 
2fefe  Hampshire  (1891  P.  S.  c.  194.  §  1, 
c.  189,  §  15).  JV<w  Jersey  (1877  Rev. 
766,  §  70),  New  York  (CodeC.  P.  §  1486), 
North  Carolina  (1888  Code,  §  1486).  Ohio 
(1890  R.  S.  §  0186).  Oregon  (1892  An. 
L.  §  1145),  Pennsylvania  (1883  Purd. 
Dig.  531,  §  120),  Rhode  Island  (1882  P. 
S.  c.  187,  §  6).  South  Carolina  (1882  G- 
S.  §  1981),  Tennessee  (1884  Code.  §  8105), 
Ttxas  (1888  R.  S.  Art.  2068),  Vermont 
(1880  R.  L.  §§  2166,  2182),  Wisconsin 
(1889  An.  Stats.  §  8874).  So.  on  ap- 
plication of  a  creditor,  in  Arkansas, 
Indiana,  and  New  York. 

These  statutes  generally  apply  to  the 
payment  of  debts  and  administration 
expenses ;  also  to  the  payment  of  lega- 
cies, in  Colorado,  Maine,  Massachusetts, 
Minnesota,  Missouri.  Kansas,  Nebraska, 
Indiana.  Vermont,  and  Wisconsin  ;  to 
partition,  in  Alabama  (Code,  §  2256)  and 
Pennsylvania  (1884  P.  L.  81);  Rawle's 
Appeal.  119  Pa.  St.  100 ;  Taylor's  Ap- 
peal. Id.  297 ;  and  to  purposes  of  dis- 
tribatfon,  in  Georgia  (the  order  for  sale 
being  confined  to  the  same  purpose  set 
forth  in  the  petition,  Shipp  v.  Gibbs.  14 
8.  £.  Rep.  196) ;  and  to  the  payment  of 
the  statutory  allowance  for  the  support 
of  the  family,  in  California  and  Ala- 
bama. They  provide  for  an  order  to 
mortgage  the  lands,  in  Colorado,  Indi- 
ana, Minnesota,  Pennsylvania,  and  Wis- 
consin, and  if  for  the  benefit  of  the 
estate,  in  Massachusetts,  or  for  the  pur- 
pose of  paying  off  prior  mortgages,  in 
Nebraska ;  and  to  lease  them,  in  Ala- 
bama,    Arkansas,     Colorado,     North 


Carolina,  Texas,  and  Wisconsin  ;  for 
not  more  than  two  years,  in  Missouri ; 
or  five  years,  in  Indiana ;  or  for  the 
term  of  the  administration,  in  Min- 
nesota, Smith  V.  Park,  81  Minn.  70; 
G.  S.  c.  52,  §  6 ;  and  California,  Doolan 
V.  McCauley,  66  Cal.  476  ;  or  to  mort- 
gage or  lease  them  for  a  term  of  years 
not  beyond  the  majority  of  the  heirs 
entitled,  in  lUinois  (1891  R.  S.  c.  8,  § 
119),  Neuo  York  (Code  C.  P.  §  2760). 

In  general,  they  do  not  disturb  the 
liability  of  the  personal  property  as 
the  primary  fund.  The  order  of  sale 
and  liability  of  the  real  and  personal 
property  is  left,  however,  to  be  deter- 
mined by  the  order  of  the  court  as 
may  seem  most  for  the  interest  of  the 
estate,  in  Alabama,  California,  Con- 
necticut, Florida,  and  Missouri. 

The  particular  procedure  under  these 
statutes  will  be  found  treated  with 
great  detail  and  thoroughness  as  to 
New  York  in  Redf .  Surr.  Pr.  p.  663  et 
seq.,  and  as  to  Massachusetts  in  Croswell 
on  Exrs.  §  458  et  seq. 

If  the  statute  is  repealed  after  the 
order  of  sale,  but  before  sale,  it  ter- 
minates the  authority  of  the  adminis- 
trator to  sell.  Bank  of  Hamilton  v. 
Dudley,  2  Pet.  492. 

Jurisdiction  of  court.  As  a  general 
rule,  the  Probate  Court  has  exclusive 
Jurisdiction.  McPike  v.  Wells,  54 
Wis.  186 ;  Miskimins'  Appeal,  114  Pa. 
St.  530 ;  Priest  v.  Spier,  96  Mo.  111. 
In  some  states  it  exercises  Jurisdiction 
concurrently  with  the  Circuit  Court, 
Hays  V.  McNealy,  16  Fla.  409 ;  or  the 
Court  of  Common  Pleas.  Jones  v.  Levi, 
72  Ind.  586.  In  some  the  Jurisdiction 
is  exclusive  in  the  surrogate  who 
issued  letters,  Long  v.  Olmsted.  8 
Dem.  581 ;  Stack  «.  Royce.  84  Neb. 
883 ;  or  In  the  Probate  Court  of  dece- 
dent's domicil,  Spencer  v.  Jennings, 
128  Pa.  St.  184 ;  S.  C.  114  Id.  618  ; 
or  in  the  county  where  administration 
was  granted,  and  not  where  the  land 
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lies,  Apel  «.  Eelsey,  47  Ark.  418; 
or  in  either  place.  Reynolds  «. 
Schmidt,  20  Wis.  874. 

The  statutes  have  been  held  to  apply 
to  an  administration  already  pending 
at  the  time  of  the  passage  of  the  act. 
Buel's  Appeal,  60  Conn.  68.  And  the 
jurisdiction  of  the  Probate  Court  ceases 
while  the  administration  is  suspended 
(^-  ^-f  by  the  removal  of  the  administra- 
tor). Bender  «.  Bean,  52  Ark.  182. 
In  the  absence  of  any  general  statutory 
or  particular  testamentary  authority 
an  executor  or  administrator  cannot 
be  authorized  by  a  special  act  of 
the  legislature  without  the  consent  of 
the  heirs  to  sell  lands  of  the  dece- 
dent for  the  payment  of  his  debts. 
Hegarty's  Appeal,  76  Pa.  St.  608.  So, 
a  special  act  authorizing  a  sale  for  any 
purpose  (promotion  of  interests  of  the 
estate)  not  recognized  by  the  general 
statute.  Brenham  «.  Stoiy,  89  CaL 
189. 

Time  for  application  and  %aU,  Un- 
less  the  time  is  otherwise  fixed  by  the 
statute,  application  for  sale  may  be 
made  soon  after  the  death  of  the  dece- 
dent, and  whenever  the  necessity  for 
it  is  apparent.  Underwood  9.  Under- 
wood,  22  W.  Va.  808 ;  Estote  of  Win- 
penny,  16  Phila.  207.  In  New  York, 
until  recently  the  creditors  could  not 
take  proceedings  until  after  the  rep- 
resentative's account  was  rendered, 
reckoning  their  limitation  after  such 
time.  Head  «.  Jenkins,  95  N.  Y. 
81;  S.  C.  4  Redf.  869. 

In  some  states  a  time  within  which 
application  must  be  made  is  fixed  by 
statute,  e.  g.,  one  year  in  New  Jersey, 
three  years  in  New  York,  and  for- 
merly in  Minnesota,  and  five  years  in 
Pennsylvania.  If  the  statutory  time 
runs  (as  in  New  York)  from  the  grant- 
ing of  letters,  it  will  relate  to  the 
original  letters  granted,  and  not  to 
supplementary  letters  de  bonis  non, 
Slocum   f>.    English,   62   N.   Y.   494; 


although  the  time  elapsing  between 
the  removal  of  an  executor  and  the 
appointment  of  his  predecessor  has 
been  held  not  to  be  part  of  the  time 
reckoned.  Smith  «.  Brown,  99  N.  C. 
877 ;  or  between  the  statutory  dis- 
qualification of  an  administratrix  bj 
marriage  and  the  appointment  of  her 
successor.  Pratt  «.  Houghtaling,  45 
Mich.  457.  The  statutory  limit  relates 
to  the  commencement  of  proceedings. 
Estate  of  Haigh,  14  Civ.  Pro.  857  ; 
Dodge  V,  Stevens,  107  N.  Y.  585 ;  or 
to  the  issue  of  the  citation,  and  not  to 
its  return.  Matter  of  Topping,  2  Con- 
noly  187 ;  to  the  application  to  the 
court,  and  not  to  the  order  for  sale. 
Liddel  «.  McVickar,  6  Halst.  44 ;  nor 
the  sale  itself.  Mayer  v.  McCune,  59 
How.  Pr.  78 ;  Larzelere  v.  Stark- 
weather, 88  Mich.  96;  Edmunds  «. 
Bockwell,  125  Mass.  868.  But  in  New 
York,  it  is  not  enough  for  the  petition 
to  be  filed  within  the  time,  if  the 
citation  is  issued  after  it  expires. 
Estate  of  Topping,  18  Civ.  Pro.  115. 
In  Wetit  Virginia  (1891  Code,  c.  86.  § 
7),  after  six  months  from  testator's 
death  a  creditor's  suit  then  pending 
takes  precedence  of  a  suit  brought  by 
the  executor  to  subject  the  land  to  the 
payment  of  debts. 

In  the  absence  of  any  statute  restrict- 
ing the  time  application  may  be  made 
and  sale  ordered  within  any  reasonable 
time.  Estate  of  Montgomery,  60  Cal. 
645.  It  has  been  suggested  that  a  good 
rule  for  determining  such  reasonable 
time  is  the  time  fixed  by  statute  for 
presentment  of  claims,  Woemer  on 
Admn.  §  466 ;  and  so  held,  in  Iowa 
and  New  Hampshire,  McCrary  t. 
Tasker,  41  la.  255  ;  Hadley  v.  Gregory, 
57  la.  167  ;  Hall  «.  Woodman,  49  N.  H. 
296  ;  or  the  time  allowed  for  settlement 
of  the  estate,  Kent,  C,  in  Mooers  r. 
White,  6  Johns.  Ch.  860  ;  and  so  held, 
in  Michigan  and  Minnesota,  Hoflt- 
mau  V.   Beard,  82  Mich.  218;  Larze- 
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lere  v.  Starkweather,  88  Mich.  96; 
State  V.  Probate  Court,  46.  Minn.  206  ; 
or  the  time  allowed  by  the  general 
Statute  of  Limitations,  Story,  J.,  in 
Ricard  «.  Williams,  7  Wheat.  59  ;  e,  g,, 
seven  years,  in  Illinois,  Wolf  v.  Ogden, 
W  HI.  224 ;  Furlong  v.  Riley,  103  111. 
628 ;  Reed  «.  Colby,  89  Dl.  104 ;  ten 
yean,  in  Arkansas,  Brown  v.  Hanauer, 
48  Ark.  277 ;  Mays  «.  Rogers,  37  Ark. 
155 ;  Roth  «.  Holland,  06  Ark.  688 ; 
fifteen  years,  in  Indiana,  Cole  «.  La- 
fontaine,  84  Ind.  446 ;  Scherer  v. 
Ingerman,  110  Ind.  428. 

JSeMtmahU  Time — Laches,  The  court 
may  refuse  to  order  a  sale  because  of 
long  delay  in  applying  for  the  order, 
such  as  a  delay  of  twelve  years.  Gunby 
9.  Brown,  86  Mo.  258 ;  or  seven  years, 
Hatch  V.  Kelly,  68  N.  H.  29 ;  or 
seventeen  years.  Estate  of  Crosby,  56 
GaL  574  -,  or  four  years  after  foreign 
allowance  of  the  claim,  Croswell  9. 
81ack,  68  la.  110 ;  although  there  is 
no  statutory  limit  of  time.  State  v. 
Probate  Court,  40  Minn.  296.  After 
such  delay  the  applicant  must  show 
some  excuse  to  entitle  him  to  the  order. 
Wilson  V.  Stanton,  58  la.  404.  And  if 
the  order  is  granted  without  excuse 
shown  after  a  long  delay,  the  sale  may 
be  enjoined  by  a  court  of  equity, 
Gunby  v.  Brown,  86  Mo.  2S8  ;  although, 
in  general,  a  court  of  equity  will  not 
enjoin  a  sale  for  any  cause  which  might 
have  been  set  up  by  way  of  objection 
in  the  Probate  Court.  Bailey  t.  Ross, 
68  Gk.  785.  The  sale  is  not  necessarily 
void  upon  collateral  objection  made 
in  an  action  of  ejectment.  Pmtt  v. 
Houghtaling,  45  Mich.  457  ;  Stanley  v. 
Noble,  59  la.  666.  If,  however,  an 
administrator  neglects  to  apply  for  a 
sale  of  the  land  to  pay  a  debt  due  to 
himself  for  such  time  as  would  render 
him  chargeable  to  other  creditors,  it 
will  be  prima  fade  evidence  that  his 
debt  has  been  extinguished.  Miller  v. 
Irby,  68  Ala.  477. 


Eamuee  for  delay.  On  the  other 
hand,  a  sale  may  be  ordered  after  a  long 
delay,  if  it  is  sufficiently  excused. 
Bursen  v,  Goodspeed,  60  111.  277 ;  e.  g„ 
by  the  continuance  of  the  widow's  life 
estate,  Eillough  «.  Hinton,  54  Ark.  65 ; 
or  by  the  litigation  of  the  title  of  the 
deceased  to  the  land,  Estate  of  Ar- 
guello,  85  Cal.  151 ;  or  of  the  claims 
against  the  estate,  Moore  v.  Ellsworth, 
51  HI.  808 ;  Scharb  «.  Holderbaura,  80 
la.  394 ;  or  by  the  failure  of  the  ad- 
ministrator to  give  the  statutory  notice 
of  his  appointment,  Hudson  «.  Hulbert, 
15  Pick.  425  ;  or  by  the  nonresidence 
of  the  deceased  debtor,  and  the  negli- 
gence of  his  executors  to  probate  his 
will,  Lawrence*s  Appeal,  49  Conn. 
411 ;  or  by  the  unmarketability  of  the 
land  during  the  time  of  the  delay. 
Conger  v.  Cook,  56  la.  117.  So,  where 
the  delay  was  occasioned  by  the  heir's 
promise  of  payment,  McCoUister  «. 
King,  10  HI.  Ap.  243 ;  or  where  the 
administrator  was  sole  heir,  and  no 
application  was  made  until  after  his 
removal.  Beniteau  9.  Dodsley,  88  Mich. 
152. 

But  the  lien  of  debts  on  the  land  of  the 
intestate  is  not  extended  by  insolvency 
proceedings  after  his  death.  Aiken  9. 
Morse,  104  Mass.  277.  And  laches  in 
applying  for  sale  are  not  excused  by 
the  fact  that  the  record  has  been 
destroyed.  Furlong  «.  Riley,  108  111. 
628  ;  or  the  widow's  dower  not  ascer- 
tained. Id. ;  or  that  the  land  belonged  to 
the  intestate's  unsettled  partnership,  Mc- 
Eean  v.  Yick,  108  HI.  873  ;  or  had  been 
assessed  to  his  widow  for  her  dower. 
Id. ;  or  because  of  the  mistake  of  the 
administrator  as  to  the  intestate's  owner- 
ship of  the  land.  Weinerth  n.  Frendley, 
39  Mo.  Ap.  833. 

Where  the  limit  of  time  is  fixed  by 
statute,  and  the  time  of  actions  pend- 
ing is  expressly  reserved,  the  statutory 
reference  of  a  disputed  claim  has  been 
held  to  be  an  action  within  the  meaning 
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of  the  exception.  Matter  of  Bingham, 
127  N.  Y.  296.  But  if  the  land  has 
been  sold  by  a  devisee  after  the  expira- 
tion of  the  statutory  time,  his  subse- 
quent repurchase  of  the  property  will 
not  subject  it  anew  to  the  lieu  of  the 
testator's  debts.  Dodge  «.  Stevens,  105 
N.  Y.  585.  But  the  land  may  be  dis- 
charged from  general  debts  by  lapse  of 
the  statutory  time  and  still  be  subject 
to  sale  for  debts  that  have  been  put 
into  judgment.  Bindley's  Appeal,  69 
Pa.  St.  295. 

Applieatioji  by  pergonal  representa- 
tives. The  statutes  generally  contem. 
plate  and  provide  for  application  for 
sale  to  be  made  by  the  personal  repre- 
sentative. In  such  case  he  is  not  dis- 
qualified by  the  fact  that  he  is  himself 
a  creditor  of  the  deceased,  Gayle  v. 
Johnston,  72  Ala.  254 ;  or  the  attorney 
of  a  creditor.  Deans  t>.  WUcoxen,  25 
Fla.  980.  But  an  executor  who  has 
given  the  statutory  bond  as  residuary 
legatee  cannot  apply.  Thayer  v.  Win- 
chester, 188  Mass.  447.  So,  a  valid  sale 
cannot  be  made  before  letters  issued, 
Whitesides  v.  Barber,  24  S.  C.  378  ;  or 
by  an  administrator  whose  appointment 
is  void.  Allen  v,  Kellam,  69  Ala.  442  ; 
Waggener  v.  Lyles,  29  Ark.  47.  In  such 
case  the  sale  may  be  set  aside  by  a  bill  in 
equity  where  the  probate  record  shows 
that  the  appointment  was  void.  Culver 
V.  Hardenburgh,  37  Minn.  225.  But 
under  such  sale  the  deed  gives  the 
'*  color  of  title"  required  by  the  statute 
to  relieve  the  purchaser  from  liability 
for  damages  or  rent  in  an  action  for  the 
land.  Allen  v.  Eellam,  tibi  supra.  So, 
if  the  administrator  has  failed  to  qualify 
by  giving  the  required  bond,  the  sale 
has  been  held,  in  California,  to  be  void 
-and  not  capable  of  ratification  by  a  sub- 
sequent statute,  Pryor  v.  Downey,  50 
Cal.  888;  although  it  is  otherwise,  in 
Kansas.  Johnson  v,  Clark,  18  Kan. 
157.  Where  such  sale  is  void,  the  pur- 
chaser may  refuse  to  pay  the  purchase 


money,  even  after  taking  possession  of 
the  land,  and  may  set  off  his  improve- 
ments and  part  payments  against  his 
liability  for  use  and  occupation.  Wag- 
gener «.  Lyles,  29  Ark.  47.  And  he 
may  have  relief  in  equity.  Levy  t. 
Riley,  4  Or.  892.  In  Kansas,  a  foreign 
executor  may  be  authorized  to  sell  the 
decedent's  land,  and  even  without  bond, 
if  none  is  required  by  the  law  of  his 
testator's  domicil.  Higgins  v.  Reed, 
48  Kan.  272.  The  court  cannot  order 
a  sale  of  lands  to  be  made  by  the  ad- 
ministrator after  his  resignation, Wright 
V,  Thornton,  87  Tenn.  74 ;  or  removal. 
Rumph  V.  Truelove,  66  Ga.  480.  And  a 
proceeding  for  removal  will,  in  general, 
be  cause  for  suspension,  but  not  for  dis- 
missal, of  the  application,  which  may 
afterward  proceed  in  the  name  of  the 
new  appointee.  Steele  v.  Steele,  89  111. 
51.  Proceedings  to  remove  an  admin- 
istrator will  not,  however,  affect  the 
title  of  a  purchaser  without  notice 
under  a  sale  already  completed.  Ed- 
wards V.  Halbert,  64  Tex.  667.  So,  a 
deed  may  be  made  after  final  settlement 
of  the  administrator's  accounts  without 
a  discharge  from  his  trust  in  completion 
of  a  sale  already  made  by  him  before 
the  settlement  Wilkerson  «.  Allen,  67 
Mo.  502. 

In  a  collateral  attack  the  order  direct- 
ing a  conveyance  to  be  made  is  suffi- 
cjent  evidence  of  the  appointment  and 
authority  of  the  administrator.  Farley 
«.  Dunklin,  76  Ala.  580.  And  it  is  not 
necessary  that  the  facts  should  appear 
on  the  record.  Johnson  «.  Beagle}'. 
65  Mo.  250. 

If  there  are  several  executors  or  ad- 
ministrators, all  should  join  in  the  appli- 
cation and  the  petition,  one  of  them 
alone  is  insufficient,  Croswell  on  Exrs. 
§  459 ;  Woemer  on  Admn.  §  464  ; 
Cobb  V.  Kempton,  154  Mass.  266  ;  Han- 
num  V.  Day,  105  Mass.  38  ;  Personette 
V.  Johnson,  18  Stew.  (N.  J.)  173 ;  and 
formerly,  in  New  York,  Fitch  r.  Wit- 
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beck,  2  Barb.  Ch.  161 ;  except  in  the 
case  of  a  sole  surviving  administrator. 
Jackson  v.  Robinson,  4  Wend.  436. 
But  application  by  one  or  more  is 
allowed  by  the  present  statute.  Code 
C.  P.  §  2751.  But  equity  has  no  juris- 
diction to  compel  a  co-executor  to  join 
iQ  a  petition  to  the  Probate  Court  to 
sell  real  estate,  Southwick  «.  Morrell, 
121  ilass.  520 ;  although  it  may  enjoin 
an  ejectment  snit  brought  by  the  heirs 
because  the  deed  was  signed  by  only 
one.    Wartman  v.  Skinner,  1  Beas.  858. 

An  administrator  will  not  be  estopped 
from  making  application  for  sale  of 
land  for  debts  by  his  consent  to  a  sale 
by  the  heir,  Cole  v.  Lafontaine,  84  Ind. 
446 ;  nor  by  the  consent  of  his  prede- 
cessor to  such  sale,  Baker  «.  Griffltt,  83 
Ind.  411 ;  nor  an  executor  by  consent- 
ing to  a  sale  by  the  devisee.  Moncrief 
f.  Moncrief,  73  Ind.  587.  Although 
after  judgment  in  partition  proceeding 
it  has  been  held  that  he  cannot  apply 
for  sale,  but  must  look  to  the  heirs  for 
the  proceeds  received  by  them.  Liv- 
ingston V.  Noe,  1  Lea  55. 

Applieatum  by  creditor.  In  some 
states,  if  the  personal  representative 
neglects  to  apply  for  the  sale  of  land,  a 
creditor  may  compel  him  to  do  so  by 
petition  to  the  Probate  Court,  Green  v. 
Green,  64  N.  C.  665 ;  Stratton  v.  Mc- 
Candliss.  82  Kan.  512  ;  Estate  of 
Kitchenman,  15  Phila.  519 ;  Clement «. 
Cozart,  112  N.  C.  412 ;  or  by  bill  in 
equity.  Wilson  v.  Bynum,  92  N.  C- 
717.  Even  a  foreign  creditor  may  file 
such  bill,  although  there  are  imsold 
lands  of  the  decedent  in  his  own  dom- 
icil.    Bird  «.  Key,  8  Baxt.  866. 

In  other  states  the  creditor  may  him- 
self ^>p]y  to  the  Probate  Court  for  an 
order  to  sell  the  land.  Whisnand  v. 
Small,  65  Ind.  120 ;  Brown  v,  Hanauer, 
48  Ark.  277  (after  the  discharge  of 
the  administrator).  So,  in  New  York 
(CodeC.  P.  §  2750),  unless  he  is  secured 
by  a  mortgage  or  judgment  lien.    Red- 


field  on  Wills  672  ;  Butler  v.  Emmett, 
8  Paige  12.  In  such  case  the  sale  is 
made  subject  to  the  incumbrance(2  R.  S. 
108),  but  if  the  executor  as  devisee  has 
paid  off  the  incumbrances,  and  it  after- 
ward becomes  necessary  to  sell  the  land 
for  the  debts  of  the  testator,  it  cannot 
be  sold  subject  to  the  amount  which 
would  have  been  due  on  the  mortgage, 
Jackson  v.  Holladay,  8  Redf.  379; 
although  he  has  recovered  a  judgment 
against  the  executor.  Matter  of  Rosen- 
field,  5  Dem.  251 ;  or  he  may  join  in 
an  application  with  the  administrator, 
Estate  of  Arguello,  85  Cal.  151 ;  or 
may  file  a  bill  in  equity  to  subject  the 
lands  to  the  payment  of  his  debts, 
Scott  V.Ware,  64  Ala.  174 ;  and  not  make 
the  personal  representative  a  party, 
Hall  V.  Brewer,  40  Ark.  488 ;  or  may 
file  such  bill  in  equity  against  a  foreign 
executor  and  trustee.  Slatter  v.  Carroll, 
2  Sandf.  Ch.  578.  But  in  Pennsylva- 
nia, his  remedy  is  confined  to  proceed- 
ings to  compel  an  application  and  sale 
by  the  administrator.  Estate  of 
Hutchison,  9  Lane.  L.  Rev.  24, 94.  So, 
in  Mississippi,  to  the  statutory  proceed- 
ings. Springfield  v.  Hurt,  15  Fed. 
Rep.  807. 

What  may  he  told.  An  undivided 
interest  of  the  deceased  as  tenant  in 
common  may  be  ordered  to  be  sold. 
Spence  v.  Parker,  57  Ala.  196 ;  King  v, 
Cabaniss,  81  Pa.  St.  661.  The  share  of 
a  deceased  heir  should  not  be  sold  for 
his  debts  until  the  ancestor's  estate  is 
settled  and  the  share  ascertained,  Hoge 
9.  Junkin,  79  Va.  220  ;  and  the  interest 
of  the  administrator  already  conveyed 
by  him  as  one  of  the  heirs  should  not 
be  sold  in  payment  of  a  debt  due  to 
himself,  but  he  should  be  charged  with 
his  proportionate  share  and  such  frac- 
tional interest  in  the  land  reserved  from 
sale.  Liddel  v.  McYickar,  6  Halst.  44. 
So,  the  land  of  a  nonresident  decedent 
may  be  sold,  Hobson  v.  Payne,  45  111. 
158  ;  or  of  a  married  woman  (in  pay- 


172 


Of  Real  Assets. 


[Pt.  IV.  Bk.  I. 


ment  of  her  separate  debts),  Shelton 
«.  Hadlock,  02  Conn.  143;  but  land 
bought  with  her  money  cannot  be  sold 
for  her  husband's  debts  (although  the 
title  is  in  his  name)  without  proof  that 
the  fact  was  known  and  relied  on  by 
his  creditors.  Goldsberry  u.  Gentry, 
92  Ind.  198.  Nor  can  land  be  sold  for 
his  debts,  which  is  neither  legally  nor 
equitably  his,  as  in  the  case  of  lands 
purchased  by  him  in  his  wif  e*s  name 
with  embezzled  funds.  Elliott  v.  Shu- 
ler,  10  Fed.  Rep.  454.  In  some  states 
an  equitable  title  to  lands  may  be  sold, 
Atkinson  t>.  Henry,  80  Mo.  670 ;  Griffith 
V.  Frederick  County  Bank,  6  Gill  &  J. 
424;  but  not  an  equitable  interest  as 
purchaser  under  an  unperformed  con- 
tract, Hendrickson  v,  Hendrickson,  14 
Stew.  (N.  J.)  375 ;  especially  where 
the  right  to  a  specific  performance 
has  been  lost  by  failure  to  comply  with 
the  contract,  Caverly  id,  Eastman,  142 
Mass.  4 ;  or  where  the  contract  has 
been  completed  under  direction  of  the 
court  and  title  taken  in  the  heirs,  Jones 
V.  Woodstock  Iron  Co.,  95  Ala.  551;  or 
in  the  administrator  himself  (no  order 
of  sale  being  necessary  in  such  case). 
Garret  «.  Bicknell,  64  Mo.  404. 

In  New  York,  the  interest  of  the 
intestate  under  an  uncompleted  con- 
tract for  purchase  may  be  sold  for  his 
debts  under  order  of  the  Probate  Court. 
Redf.  Surr.  Pr.  667;  but  not  property 
which  is  exempt  from  execution,  such 
as  a  pew  or  cemetery  plot,  Hedf .  Surr. 
Pr.  667  ;  nor  lands  devised  to  the  execu- 
tor with  an  express  charge  of  debts. 
Code  C.  P.  §  2759  ;  or  subject  to  a  gen- 
eral power  of  sale,  Matter  of  Davids,  5 
Dem.  14;  or  subject  to  an  implied  charge 
and  power  of  sale  for  debts.  Estate  of 
Rosenfield,  10  Civ.  Pro.  201;  Coogan  v. 
Ockershausen,  55  N.  T.  Super.  Ct.  286. 
But  a  power  of  sale  for  legacies  will 
not  take  the  lands  out  of  the  jurisdic- 
tion of  the  Probate  Court  for  sale  for 
payment  of  debts.     Redf.    Surr.  Pr. 


667;   Russell    «.  Russell,  86    N.  T. 
581. 

A  remainder  in  fee  may  be  sold. 
Elliott  «.  Shuler,  50  Fed.  Rep.  454. 
So,  public  lands,  although  the  cer- 
tificate was  granted  or  confirmed  after 
the  order  of  sale.  Lyne  v.  Sanford,  82 
Tex.  58 ;  McDonald  «.  Burton,  68  Cal. 
445.  So,  lands  conveyed  under  abso- 
lute power  of  revocation  on  grantor's 
death  may  be  sold  for  his  debts.  Alf ord 
«.  Alf  ord,  96  Ala.  885.  In  sales  of  land, 
as  in  marshaling  of  assets,  the  regular 
order  is  followed,  i. «.,  descended  lands 
before  lands  devised.  Stires  «.  Stires, 
1  Halst.  Ch.  224.  Among  lands  specif- 
ically devised  all  are  chargeable  pro 
rata,  Martin  9.  Cullen,  8  Stew.  (N.  J.) 
426 ;  including  homestead.  Smith  «. 
Wells,  184  Mass.  11;  and  widow's  thirds. 
Scott  «.  Wells  (Minn.),  56  N.  W.  Rep. 
828 ;  and  lands  devised  in  lieu  of  dower, 
Bray  «.  Neill,  6  C.  E.  Gr.  348  ;  or  sub- 
ject to  the  curtesy  of  the  surviving 
husband  (his  interest  being  transferred 
to  the  surplus  of  the  fund).  Arrow- 
smith  «.  Arrowsmith,  8  Hun  606.  But 
a  deficiency  in  the  sale  of  one  parcel 
will  be  made  up  from  the  other.  Martin 
«.  Cullen,  ubi  supra. 

The  Probate  Court  cannot  order  a  sale 
of  lands  held  in  trust,  Sullivan  v.  Lat- 
imer, 88  S.  C.  158 ;  or  (before  settle- 
ment of  a  partnership)  as  partnership 
property,  Kilbreth  tj.  Roots,  88  W.  Va. 
600  ;  nor  lands  that  have  escheated  to 
the  state.  Den  «.  O'Hanlon,  1  Zab.  582. 

P&rtion  to  he  sold.  The  Probate 
Court  may  in  its  discretion  determine 
how  much  land  and  which  parcel  shall 
be  sold.  State  v.  Conover,  4  Halst.  838 ; 
Bray  v.  Neill,  6  C.  E.  Gr.  848 ;  Lilly  f». 
Wooley,  94  N.  C.  412.  The  whole  may 
be  sold  where  the  part  unsold  would  be 
injured  by  a  partial  sale,  Norman  t, 
Olney,  64  Mich.  568 ;  Merrill  v.  Harris. 
26  N.  H.  142  ;  even  though  the  apply- 
ing  creditor  was  estopped  by  his  con- 
duct as  to  the  undivided  shares  of  some 
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of  the  heirs.  Buel's  Appeal,  60  Conn. 
63.  The  adjustment  of  the  proportions 
chargeable  on  the  several  parcels  sold 
and  unsold  is  left  to  be  made  in  an  action 
for  contribation  between  the  several 
heirs  or  devisees  entitled.  Maxwell  «. 
Smith.  86  Tenn.  639  ;  Lilly  «.  Wooley, 
94  N.  C.  412.  In  general,  however,  sale 
cannot  be  made  of  more  land  than  is 
necessary  for  the  payment  of  debts, 
Fralich  v.  Moon,  123  Ind.  75 ;  nor  of 
land  not  included  in  the  application, 
EsUteof  Eddy,  12  Phila.  55  ;  although 
a  second  sale  under  the  same  order  may 
be  made  (after  the  lapse  of  several 
years),  if  needed  for  debts  and  properly 
included  in  the  application  and  order. 
Adams  «.  Howard,  110  N.  C.  15. 

But  the  entire  interest  and  estate  of 
the  deceased  must  be  sold,  and  the  land 
cannot  be  sold  subject  to  testamentary 
charges  on  it,  or  to  a  subsequent  incum- 
brance by  the  devisee,  Hewitt  9.  Durant, 
78  Mich.  186 ;  or  to  the  transfer  of 
undiTided  shares  by  some  of  the  heirs. 
Daly's  Appeal,  47  Mich.  443.  If  the 
interest  of  the  intestate  is  an  undivided 
part,  and  the  whole  is  inadvertently 
sold,  the  purchaser's  title  and  posses- 
sion are  that  of  a  tenant  in  common 
with  the  holders  of  the  other  parts. 
Fielder  ».  Childs,  73  Ahi.  567. 

Soli  of  advtr$e  title.  In  general,  a 
probate  court  will  not  order  the  sale 
of  Und  where  the  title  is  disputed. 
Homer's  Appeal,  55  Pa.  St.  337 ;  or 
where  the  land  is  held  adversely  by  the 
hdre,  Oeorgia  (1882  Code,  §§  2564, 
2483) ;  Weitman  v.  Thiot,  64  Ga.  11. 
The  purchaser  will  take  subject  to  the 
rights  of  a  grantee  from  the  intestate. 
DtnieU.  Wilson  (Ga.),  18  S.  E.  Rep.  134. 
An  adverse  claim  on  the  part  of  the 
petitioning  creditor  is,  however,  no 
reason  for  denying  the  petition.  Grider 
».  Apperson,  88  Ark.  388.  But  an 
adverse  title  cannot  be  bought  up 
by  the  administrator,  Culberhouse  «. 
^nj,  42  Ark.  25 ;  although  an  heir 


may  acquire  such  title.  Flenner  t;. 
Travelers'  Insurance  Co. ,  89  Ind.  164. 
Even  an  adverse  title  may  be  barred  by 
the  claimant's  laches,  if  she  is  a  party  to 
the  proceeding.  Hutchinson  v.  Lamcke, 
107  Ind.  121. 

In  general,  a  dispute  of  title  cannot 
be  determined  by  the  Probate  Court, 
Hewitt  V.  Hewitt,  3  Bradf .  265  ;  Knick- 
erbocker V.  Decker,  4  Dem.  128  ;  Lid- 
del  V.  McVickar,  6  Halst.  44 ;  Robison 
tf,  Furman,  2  Dick.  (N.  J.)  307 ;  Gill 
V.  Shirley,  55  Miss.  814 ;  even  on  the 
petition  of  the  purchaser  at  the  sale 
ordered  by  it.  Clement  v,  Foster,  71 
N.  C.  36.  Prior  to  1887  the  Probate 
Court  could  not  determine  the  title,  in 
Illinois,  nor  award  possession  to  the 
purchaser  against  an  adverse  holder. 
Harding  v,  Le  Moyne,  114  Dl.  65. 

But  in  some  states  the  Probate  Court 
is  authorized  to  try  the  title  on  an  appli- 
cation for  the  sale  of  land,  Newell  v. 
Montgomery,  129  111.  58  (act  of  1887)  ; 
Lantz  V.  Moffett,  102  Ind.  23 ;  at  least 
to  the  extent  of  determining  the  validity 
of  a  deed  from  the  intestate  under 
which  the  adverse  title  was  claimed. 
Gregory  v,  Rhoden,  24  8.  C.  90.  So, 
where  such  deed  was  attacked  by  the 
administrator  on  the  ground  of  fraud. 
Werts  V,  Spearman,  22  Id.  200. 
Where  heirs  are  parties  to  the  proceed- 
ing for  sale,  they  are  estopped  from 
asserting  a  prior  adverse  title  against 
the  purchaser.  Bowers  v.  Black,  129 
111.  424 ;  Lantz  v.  Moffett,  102  Ind.  23  ; 
but  see,  contra,  as  to  other  adverse 
claimants,  Goldsberry  v.  Gtentry,  92 
Ind.  193.  In  some  states  lands  which 
have  been  fraudulently  conveyed  by 
the  deceased  may  be  sold  by  order  of 
the  Probate  Court  for  the  payment  of 
debts,  Maine  (1883  R.  8.  c.  71,  §  22) ; 
Norton  v,  Norton,  5  Cush.  524 ;  Brown 
V,  Whitmore,  71  Me.  65  ;  Wescott  v. 
McDonald,  22  Me.  402 ;  Greer  «.  Cayle, 
84  N.  C.  885 ;  although  the  adminis- 
trator has  received  payment  of  the  con- 
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sideration  notes  given  for  the  fraudu- 
lent transfer.  Norton  «.  Norton,  vbi 
supra.  But  in  other  states  the  proceed- 
ing for  sale  of  lands  in  the  Probate 
Court  applies  only  to  lands  in  posses* 
sion,  and  not  to  lands  fraudulently  con- 
veyed by  the  deceased  in  his  lifetime. 
Bottorff  o.  Covert,  90  Ind.  506.  And 
the  purchaser  at  the  administrator's 
sale  cannot  impeach  the  title  of  an 
adverse  claimant  under  a  deed  of  the 
intestate  on  the  ground  that  it  was 
made  to  defraud  creditors.  Hall  v, 
Callahan,  06  Mo.  316.  If,  however, 
the  sale  by  the  intestate  is  incomplete, 
and  the  administrator  files  a  bill  against 
the  purchaser  from  the  decedent  to 
enforce  the  sale,  and  makes  the  pur- 
chaser of  part  of  the  same  land  at  his 
sale  a  party  defendant,  the  latter  may 
set  up  the  fraudulent  character  of  the 
first  sale  in  support  of  his  own  title. 
Chapman  v.  Callahan,  66  Mo.  209. 

Applicatum  of  personal  property. 
Although  the  personal  property  must 
be  applied  first  to  the  payment  of  debts, 
it  is  not,  in  general,  necessary  tliat  it 
should  have  been  actually  so  applied 
and  exhausted  before  applying  for  sale 
of  the  land.  It  is  enough  if  it  plainly 
appears  in  the  petition  that  the  personal 
property  is  insufficient  to  pay  the  debts. 
Estate  of  Topping,  18  Civ.  Pro.  115 ; 
Doherty  v.  Boyd,  16  Lea  192 ;  Max- 
well V.  Smith,  86  Tenn.  580 ;  Shields  o. 
McDowell,  82  N.  C.  187;  Blount  v. 
Pritchard,  88  N.  C.  145 ;  Id.  446 ; 
Clement  v.  Cozart,  107  N.  C.  695; 
Richardson  v.  Musser,  54  Cal.  196. 
But  not  if  it  has  been  paid  over  to  dis* 
tributees.  Maxwell  v.  Smith,  wW»upra. 
But  see,  to  the  effect  that  the  personal 
property  must  have  been  first  applied, 
State  V.  Conover,  4  Halst.  838  ;  Stiers  o. 
Stiers.  Spen.  52  ;  Bray  v.  Neill,  6  C.  £. 
Gr.  848.  The  fact  that  there  are  un- 
collected and  litigated  demands  belong- 
ing to  the  estate  is  no  bar  to  the  pro- 
ceeding.   Bridge  v,  Swain,    8    Redf. 


487;  Estate  of  Schroeder,  Myrick's 
Prob.  7 ;  nor  the  existence  of  personal 
property  of  which  the  administrator 
could  not  obtain  possession.  Bost- 
wick  V.  Skinner,  80  111.  147.  If  the 
order  is  obtained  on  a  false  statement  of 
assets,  it  will  constitute  a  breach  of  the 
administrator's  bond.  Chapin  «.  Waters, 
110  Mass.  195.  For  presumption  as  to 
want  of  personal  property  and  other 
Jurisdictional  facts,  see  Woemer  on 
Admn.  §  488. 

The  existence  of  foreign  personalty 
is  no  bar  to  the  proceeding  where  it  is 
shown  that  it  is  required  in  the  foreign 
jurisdiction  for  the  payment  of  debts 
there,  Lawrence's  Appeal,  49  Conn. 
411 ;  but  no  order  for  sale  of  lands  in 
the  decedent's  domicil  can  be  made 
where  sufficient  personalty  has  been 
administered  and  distributed  in  another 
state  instead  of  being  applied  to  the 
payment  of  debts.  Yqung  «.  Witten- 
myre,  128  HI.  308. 

A  sale  will  not  be  ordered  where  the 
insufficiency  of  personal  assets  is  occa- 
sioned by  a  devastavit  of  the  adminis- 
trator, Rowland  «.  Swope,  89  HI.  Ap. 
514 ;  or  of  his  predecessor.  Matter  of 
EingsUind,  60  Hun  116 ;  Code  C.  P.  § 
2759 ;  Kingsland  t.  Murray,  44  N.  Y. 
S.  R.  515 ;  Estate  of  Kelly,  11  Phila. 
100  ;  or  it  will  not  be  ordered  until  the 
remedy  against  the  sureties  of  the 
administrator  has  been  exhausted, 
Merritt  v.  Merritt,  62  Mo.  150  ;  Evans  r. 
Fisher,  40  Miss.  648  ;  Smith  v.  Brown, 
99  N.  C.  877 ;  or  against  the  former 
administrator,  where  his  successor 
applies  for  the  order  of  sale.  Matter  of 
Topping,  2  Connoly  187.  But  if  the 
sureties  of  the  administrator  are  non- 
resident, the  land  may  be  sold  without 
pursuing  the  remedy  against  them. 
Lilly  V,  Wooley,  94  N,  C.  412. 

In  some  states  the  devastavit  of  the 
administrator  is  no  reason  for  refusing 
an  order  to  sell  the  real  property. 
Smith   V.    Seaton,    117   Pa.   St.    882: 
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Conger  «.  Cook,  56  la.  117.  So,  in  New 
York,  the  devastavit  of  an  executor  (dis- 
tinguished in  ^hisfrom  an  administrator 
because  of  the  personal  trust  reposed  in 
him  by  the  testator).  Matter  of  Bing- 
ham, 127  N.  Y.  296.  And  the  sale  may 
be  ordered  without  pursuing  the  remedy 
against  the  administrator's  sureties,  in 
Connecticut.  Buel's  Appeal,  60  Conn. 
63. 

So,  a  waste  of  personal  assets  by  the 
administrator  before  the  creditor's  claim 
accrued  is  no  defense  to  a  creditor's 
bill  for  the  sale  of  the  real  property. 
Hall  f.  Brewer,  40  Ark.  433.  In  like 
manner  the  land  may  be  sold  w^ere 
the  personal  property  was  originally 
safficient  and  has  become  insufficient 
by  loss  of  value,  as  in  the  case  of 
the  emancipation  of  slaves.  Lilly  v. 
Wooley.  94  N.  C.  412 ;  Green  t.  Green, 
W  X.  C.  665. 

Tor  what  debts,  A  sale  of  the  dece- 
dent's land  should  not  be  ordered  to  pay 
fmgle  debts,  but  generally  for  all  debts. 
Taylor  f.  Hanford,  6  Halst.  841.  Debts 
oot  yet  due  may  be  included,  Harley  v, 
Barnard,  48  Tex.  83 ;  Linman  v,  Rig- 
gios,  40  La.  An.  761 ;  although  they 
have  accrued  too  late  for  formal  allow- 
ance. Pratt  t>.  Houghtaling,  45  Mich. 
457 ;  Hall  V,  Brewer,  40  Ark.  433  ; 
Mann  t.  Everts,  64  Wis.  872.  So  a  sale 
may  be  ordered  for  a  debt  of  the  intes- 
tate's firm.  Bridge  v,  Swain,  3  Redf. 
487 ;  or  to  reimburse  the  administrator 
for  moneys  advanced  by  him  to  pay 
other  creditors,  Livingston  v.  Kew- 
kirk,  3  Johns.  Ch.  312 ;  Liddel  9. 
McYickar,  6  Halst.  44;  Jones  v.  Le 
Baron,  3  Dem.  37 ;  Ball  v.  Miller,  17 
How.  Pr.  300;  except  such  as  have 
been  barred  by  non-claim.  Evans  o. 
Halleck,  83  Mo.  376.  And  a  debt  due 
to  the  executor  himself  may  be  barred 
by  bis  laches  as  against  the  land  as  well 
a-^  the  personal  estate  of  the  deceased. 
Matter  of  Willard,  2  Connoly  112. 
Lands  may  be  sold,  in  general,  to  pay 


debts  secured  by  mortgage  on  other 
lands.    Day  v  Graham,  97  Mo.  398. 

The  decedent's  land  cannot  be  sold 
for  debts  that  are  barred  by  the  Statute 
of  Limitations,  Ferguson  v.  Scott,  49 
Mass.  500;  Tarbellv.  Parker,  106  Mass. 
847 ;  Lamson  v.  Schutt,  4  Allen  359 , 
Estate  of  Taylor.  15  Phila.  515; 
although  the  debt  was  put  into  judg- 
ment against  the  personal  representa- 
tive before  the  original  claim  was 
barred.  Carman  v.  Brown,  4  Dem. 
96 ;  Raynor  v,  Raynor,  25  Hun  264. 
Where  a  debt  secured  even  by  mortgage 
lien  is  barred,  it  cannot  share  in  the 
proceeds  of  a  sale  of  the  land  made 
afterward.  Estate  of  Cake,  157  Pa.  St 
457.  But  the  statute  will  not  run 
after  allowance  of  the  claim,  Estate 
of  Arguello,  85  Cal.  151  ;  or  after  the 
commencement  of  proceedings  for  the 
sale  of  the  real  estate.  Farrington  «. 
King,  1  Bradf .  182  ;  Vance  v.  Sanders, 
8  Baxt.  294. 

La  some  states  sale  will  not  be 
ordered  for  the  payment  of  administra- 
tion expenses  only,  Beadle  v,  Steele, 
86  Ala.  413 ;  Fitzgerald  «.  Glancy,  49 
111.  465 ;  Walker  v.  Diehl,  79  111.  473  ; 
Dean  o.  Dean,  3  Mass.  258 ;  Fitch  t, 
Witbeck,  2  Barb.  Ch.  161 ;  at  least 
not  until  after  final  settlement  of  the 
estate,  Estate  of  Grice,  11  Phila.  107 ; 
or  unless  incurred  in  paying  the  debts 
of  the  estate,  Mays  v.  Rogers,  62  Ark. 
320  ;  nor  for  expenses  and  distribution 
only.  Sermon  v.  Black,  79  Ala.  507 ; 
but  see,  contra,  aa  to  expenses  and  exec- 
tor's  commissions,  Personette  v,  John- 
son, 13  Stew.  (N.  J.)  73.  So,  a  sale 
will  not  be  ordered  for  the  administra- 
tor's commissions,  Moore  v.  Ware,  51 
Miss.  206 ;  or  for  his  commissions  and 
the  costs  of  a  contested  probate,  Estate 
of  Meakin,  5  Civ.  Pro.  421 ;  Smith  v. 
Meakin,  2  Dem.  129  ;  or  for  the  execu- 
tor's unnecessary  expenses  in  defense  of 
a  testamentary  trust,  Estate  of  Wilcox, 
11  Civ.  Pro.  115  ;  or  costs  of  unneces- 
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sary  litigation.  Owens  v.  Childs,  58 
Ala.  113.  In  New  York,  a  sale  may  be 
ordered  for  the  cost  of  a  tombstone 
(included  in  the  statutory  *'  funeral 
expenses  ").  Owens  v.  Bloomer,  14  Hun 
296 ;  Laird  v,  Arnold.  42  Hun  136 ; 
Matter  of  King,  10  Civ.  Pro.  175.  Even 
a  sale  for  family  allowance  and  future 
expenses  cannot  be  questioned  collater- 
ally,  Richardson  9.  Butler,  82  Cal. 
174  ;  but  in  Missouri,  such  sale  is  void 
even  in  a  collateral  proceeding.  Presby- 
terian Church  V.  McElhinney,  61  Mo. 
540. 

Juriadiction — Allegation — Proof.    As 
to  the  particularity  required  in  setting 
out  the  debts  due  in  an  application  for 
order  of  sale,  see  Abernethy  v.  O'Reilly, 
90  Ala.  495 ;  Wright  v.  Ware,  50  Ala. 
549 ;    Moffitt  v.   Moffltt,   69  III.    641  ; 
Adams  v.  Thomas,  44  Ark.  267 ;  Jack- 
son V.  Weaver,  98  Ind.  307 ;  Stanley  t. 
Noble,  59  la.  666 ;  Doherty  t>.  Choate, 
16  Lea  192 ;  Young  v.  Young,  12  Lea 
335;    Morrill    v.   Coble,   1    Lea   465 
Blount  V,   Pritchard,   88  N.   C.  446 
McDonald  v.  Hutton,  4  Halst.  Ch.  473 
Wilkerson  v.  Allen,  67  Mo.  502 ;  Cam- 
den V.  Plain,  91  Mo.  117;  Raynor  v. 
Gordon,  23  Hun  264 ;  Matter  of  German 
Bank,  39  Hun  181 ;    Gillen waters  v. 
Scott,  62  Tex.  670 ;  Estate  of  Taylor, 
15  Phila.  515.     As  to  the  particularity 
required  in  setting  out  the  amount  and 
insufficiency  of  the  personal  property 
in  the  application  for  the  order  of  sale, 
see  Richmond  t.  Foote,  3  Lans.  244 
Raynor    v.    Gordon,    23    Hun    264 
Clement  v.    Cozart,    107  N.  C.  695 
Wright   V.    Edwards,  10   Oreg.  298 
McDonald  t>.  Hutton,  4  Halst.  Ch.  473 
Reynolds  v.    Schmidt,   20  Wis.   374 
Estate    of    Taylor,     15    Phila.    515 
Deans  f>.  Wilcoxen.  18  Fla.  531 ;  S.  C 
25  Id,  980 ;  Stanley  v.  Noble,  59  la 
666;   Blount  v.   Pritchard.  88  N.   C 
445  ;   Brown  v.   Woody,  22  Mo.  Ap 
253;    Sharp    v.   Sharp,   76  Ala.   312 
Beniteau  v.  Dodsley,   88   Mich.   152 


Adams  v.  Thomas,  44  Ark.  267.  So, 
as  to  the  need  of  an  itemized  account. 
Greyson  «.  Weddle,  63  Mo.  623 ;  Per- 
guson  V.  Carson,  86  Mo.  673  ;  Ford 
V.  Walsworth,  15  Wend.  449 ;  Lyne  t. 
Sanford,  82  Tex.  58;  Jackson  r. 
Houston,  84  Tex.  622 ;  or  an  account 
rendered  preliminary  to  the  applica- 
tion. Bree  v,  Bree,  51  111.  867 ;  Estate 
of  Treno,  11  Phila.  42  ;  Kilbreth  c. 
Roots,  38  W.  Va.  600  ;  Maeck  «.  Sm- 
clear,  10  Vt.  103. 

The  heirs  may  dispute  the  existence 
of  the  debts.  Cole  v.  Lafontaine,  84  Ind. 
446 ;  Lehman  v,  Worley,  40  La.  An. 
620 ;  even  after  the  order  of  sale  is 
made,  on  the  application  for  confirma- 
tion of  the  sale,  Fenix  9.  Fenix,  80  Mo. 
27 ;  or  show  that  they  are  barred  by 
the  Statute  of  Limitations,  Mead  v.  Jen- 
kins. 4  Redf.  369  ;  Smith  «.  Brown,  99 
N.  C.  377 ;  Gayle  v.  Johnston,  72  Ala. 
254 ;  Warren  v.  Heame,  82  Ala.  654 ; 
or  by  the  statute  of  non-claim,  Bomar 
V.  Hagler,  7  Lea  85  ;  or  may  set  up  an 
equitable  defense  to  the  claim.  Camp- 
bell «.  Renwick,  2  Bradf.  80.  So,  the 
objection  may  be  made  by  the  guardian 
of  an  infant  heir,  Prewitt  v.  Wartham, 
79  Ky.  287 ;  or  the  grantee  of  an  heir, 
Matter  of  Topping,  2  Connoly  187; 
S.  C.  18  Civ.  Pro.  115 ;  or  a  judgment 
creditor  of  a  devisee,  Raynor  v,  Gordon. 
23  Hun  264  ;  or  even  by  one  to  whom 
the  intestate  has  given  property  in 
fraud  of  creditors.  Syme  v.  Riddle. 
88  N.  C.  463,  following  Bevers  c. 
Park,  88  N.  C.  467. 

As  to  the  sufficiency  of  the  proof  of 
debts  in  proceedings  for  sale  of  land,  see 
Jones  T.  Le  Baron,  3  Dem.  87 ;  State  t. 
Conover,  4  Halst.  888 ;  Taylor  «.  Han- 
ford,  6  Id.  341;  Bloom  «.  Gate,  7  Lea 
471;  Sample  t.  Barr,  26  Pa.  St.  457: 
Cobb  v.  Eempton,  164  Mass.  266 :  or 
the  need  of  formal  presentment,  Far- 
rington  V.  King,  1  Bradf.  182  ;  or  filing. 
Ales  V.  Plant,  61  Miss.  269;  or  of 
formal  allowance  by  the  Probate  Court, 
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Gnjson  o.  Weddle,  68  Mo.  528 ;  Hob- 
son  X.  Payne,  45  111.  158 ;  Walker  9. 
Diehl,  79  111.  478 ;  or  of  a  judgment 
against  the  executor,  Tennj  v.  Poor, 
14  Gray  500 ;  or  the  conclusiveness  of 
a  previous  allowance  or  rejection  of  the 
claim  by  the  administrator.  Matter  of 
Haxtun,  102  N.  Y.  157,  revg.  83  Hun 
364.  A  foreign  allowance  is  not 
enough,  Hobson  v.  Payne,  ubitupra; 
nor  a  foreign  accounting  by  an  ancil- 
lary administrator.  Bray  v.  Neill,  0  C. 
£.  Gr.  848.  As  to  what  proof  is  suf- 
ficient under  the  statute,  in  Alabama, 
to  establish  the  necessity  for  sale  of  the 
r«al  estate,  see  Bland  v.  Bowie,  58  Ala. 
153;  Bozeman  v.  Bozeman,  88  Ala. 
416;  Stevenson  v.  Murray,  87  Ala.  442; 
Goodwin  t.  Sims,  86  Ala.  102 ;  Hooper 
«.  Bardie,  80  Ala.  114;  Thompson  v, 
Boswdl,  97  Ala.  570.  And  see,  as  to 
the  necessity  for  the  jurisdictional  facts 
appearing  on  the  face  of  the  order, 
Starkey  «.  Hammer,  1  Baxt.  488. 

The  Probate  Court  has  jurisdiction  to 
determine  as  to  disputed  claims.  New 
Turk  (Code  C.  P.  §  2750  et  9eq.\  Hop- 
kins «.  Van  Yalkenburgh,  16  Hun  8 ; 
Estate  of  Macapes,  8  Dem.  19 ;  Adams 

e.  Westbrook,  61  How.  Pr.  188  ;  Kam- 
merer  tr.  Ziegler,  1  Dem.  177;  Hall  v. 
Woodman,  49  N.  H.  295 ;  which  are 
already  liens.  Matter  of  Haxtun,  102 
X.  Y.  157,  revg.  88  Hun  864 ;  but  not 
as  to  their  validity.  Smith  v.  Smith,  12 
C.  £.  Gr.  445 ;  or  as  to  the  amount  in 
dispute.  Jackson  v.  Holladay,  8  Redf. 
379.  And  while  a  claim  is  in  litigation, 
00  order  should  be  made  to  sell  the 
decedent's  land  for  its  payment.  Smith 

f.  Brown,  99  N.  C.  877.  A  judgment 
against  the  administrator  has  been  held 
to  be  conclusive  upon  the  heirs,  in 
Faran  «.  Robinson,  17  O.  St.  242; 
Hoggins  T.  Oliver,  21  8.  C.  147 ;  Long 
t.  Oxford,  108  N.  C.  280 ;  and  not  to 
be  so,  in  Lehman  v.  Bradley,  62  Ala. 
31 ;  Scott  V.  Ware,  64  Ala.  174 ;  Wen- 
ninger V.  Fietsaro,  29   111.   Ap.   648: 


Wood  «.  Byington,  2  Barb.  Ch.  387 ; 
nor  upon  a  devisee.  Colson  v.  Brainard, 
1  Redf.  824.  But  the  heirs  may  attack 
a  judgment  against  the  administrator 
for  fraud.  Sidener  v.  Howes,  87  O.  St. 
588.  So,  the  heirs  or  devisees  will  not 
be  concluded  by  a  judgment  rendered 
against  the  administrator  by  consent, 
Eavanagh  a.  Wilson,  5  Redf.  48;  or 
confession.  Dean's  Appeal,  87  Pa.  St. 
24 ;  nor  by  the  revivor  against  the  ad- 
ministrator of  a  judgment  rendered 
against  the  intestate.  Champion  v. 
Cayce,  54  Miss.  695.  Nor  will  an  ex- 
ecutor or  administrator  be  concluded 
by  a  judgment  in  a  foreign  jurisdiction 
against  the  foreign  ancillary  adminis- 
trator. Rosenthal  i).  Renick,  44  III. 
202.  So,  the  regular  allowance  of  a 
claim  is  conclusive  evidence  of  the  debt 
in  a  proceeding  for  the  sale  of  land  in 
some  states,  Vosler  tj.  Brock,  84  Mo. 
574;  but  not  in  others,  Scherer  v.  In- 
german,  110  Ind.  428;  O'Haleran  v. 
O'Haleran,  115  Ind.  498 ;  €k)eppner  v, 
Leitzelmann,  98  111.  409 ;  and  in  Mis. 
souri,  they  may  contest  such  allowance 
on  the  ground  of  fraud.  Casey  v. 
Murphy.  7  Mo.  Ap.  247. 

The  decision  of  the  court  in  a  pro- 
ceeding for  the  sale  of  land  is  conclu- 
sive in  any  collateral  proceeding  as  to 
the  existence  and  validity  of  the  debts, 
Deans  v.  Wilcoxen,  25  Fla.  980 ;  Cur- 
ran  V,  Kirby,  87  Minn.  880 ;  and  the 
insufficiency  of  the  personal  property, 
Grayson  v.  Weddle,  68  Mo.  528 :  Fox- 
worth  t.  White,  72  Ala.  224  ;  and  other 
jurisdictional  facts,  Stanley  v.  Noble, 
59  la.  666 ;  Norman  «.  Olney,  64  Mich. 
554;  Bray  v.  Adams,  114  Mo.  486; 
Egan  V.  Grece,  79  Mich.  629  ;  especially 
where  they  are  recited  in  the  decree, 
Massey  v.  Smith,  78  Ala.  178  ;  Pettus 
V.  McClannahan,  52  Ala.  55 ;  but  only 
when  they  appear.  Starkey  ©.  Hammer, 
1  Baxt.  438.  And  (except  for  fraud  or 
mistake)  such  facts  cannot  afterward 
be   questioned   by  a   bill   in   equity. 
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Lebanon  Savings  Bank  v.  Waterman, 
65  N.  H.  88. 

Proceeds  of  sale.  The  proceeds  of 
real  estate  sold  by  an  administrator  or 
executor  for  debts  are  assets  in  his 
hands  for  which  he  must  account  after 
deducting  the  amount  of  incumbrances 
on  the  land  paid  off  by  him  out  of  the 
proceeds,  Ryker  v.  Vawter,  117  Ind. 
425  ;  Harris  v.  Millard,  17  111.  Ap.  512. 
So,  money  paid  by  the  heir  or  devisee 
to  prevent  a  sale  of  the  land.  Fay  v. 
Taylor,  2  Gray  154.  So  too,  the  pro- 
ceeds of  an  unauthorized  sale  of  land 
which  is  ratified  by  the  heirs.  McDon- 
ough  V.  Hanifan,  7  El.  Ap.  50.  In  the 
distribution  of  the  proceeds  claims  not 
yet  due  are  entitled  to  payment  equally 
with  other  debts,  Cook  v.  Woodard, 
5  Dem,  97 ;  Code  C.  P.  §  2793 :  and  a 
creditor  receiving  more  than  his  propor- 
tionate share  of  the  proceeds  may  be 
obliged  to  contribute  to  other  creditors. 
Ewing  V.  Maury,  8  Lea  881.  But  the 
proceeds  of  a  sale  of  the  decedent's 
lands  for  debts  are  not  ''new  assets'' 
for  the  benefit  of  creditors  who  have 
been  barred  by  non-presentment  of 
their  claims.  Chenery  v.  Webster, 
8  Allen  76.  An  administrator  is  only 
accountable  for  the  proceeds  of  the 
decedent's  undivided  interest,  if  it  is 
sold  with  that  of  others,  Diehl's  Ap- 
peal, 88  Pa.  St.  406  ;  and  he  may  show 
a  mistake  as  to  the  amount  received. 
Id.  He  cannot,  however,  show  that 
the  lands  sold  did  not  belong  to  his  in 
testate  on  a  bill  filed  for  account  of  the 
purehase  money  received.  Miller  v. 
Wilkins,  79  Ga.  675.  He  is,  in  general, 
only  accountable  for  the  price  received, 
and  not  for  the  value  of  the  lands, 
Richardson  v.  Sage,  57  Cal.  212;  aU 
though  a  greater  price  was  offered  him 
after  the  sale.  Estate  of  Worcester,  60 
Vt.  420. 

A  judgment  creditor  who  is  not  in- 
cluded as  a  party  in  the  Probate  Court 
proceedings  may  reach  the  surplus  pro- 


ceeds after  payment  of  other  debts. 
Rhinehart  v,  Murray,  15  Lea  469.  But 
the  creditors  provided  for  by  the  order 
of  sale  are  preferred,  if  necessary,  to 
the  extent  of  the  entire  proceeds. 
Eenyon  v.  Talbot,  2  Dem.  548.  But 
where  the  land  is  sold  on  a  creditor's 
bill  in  equity,  the  proceeds  do  not  go  to 
the  personal  representative  or  fall  within 
the  ground  of  the  Probate  Court. 
United  States  Bank  v,  Burke,  4  Blackf. 
141.  In  general,  however,  the  Probate 
Court  will  have  exclusive  jurisdiction  to 
distribute  the  surplus  among  the  heirs 
after  payment  of  creditors  and  settle- 
ment of  the  administrator's  account. 
Muldoon  V.  Muldoon,  183  Mass.  Ill ; 
Clocke  V.  Igglesden,  5  Redf.  889.  But 
it  cannot  set  aside  the  order  of  sale  be- 
cause the  administrator  has  misapplied 
the  proceeds.  Matter  of  Olmsted,  17 
Abb.  N.  C.  820;  Crombie  v,  Engle, 
4  Harr.  82. 

The  surplus  proceeds  of  sale  are  real 
estate  and  distributable  as  such.  Estate 
of  Cox,  15  Phila.  518  ;  Lerch  v.  Oberly, 

8  C.  E.  Gr.  575,  aflg.  Id.  846  ;  Donahy 
v.  Hall,  18  Stew.  (N.  J.)  720 ;  Hunter  t. 
Law,  68  Ala.  865  ;  Alexanders.  Wolfe, 
88  N.  C.  898 ;  Teague  v.  Corbitt,  57 
Ala.  529  ;  and  will  descend  as  such  on 
the  death  of  the  heir  or  devisee  before 
distribution,  Matter  of  Igglesden.  3 
Redf.  875 ;  especially  where  he  dies 
during  his  minority.  Fidler  «.  Higgins. 
6  C.  E.  Gr.  188 ;  State  v.  Robinson.  78 
N.  C.  222.  See,  however,  contra,  Qrider 

9  McClay,  11  S.  &  R.  228.  But  a  judg- 
ment at  law  recovered  against  an  heir 
after  sale  of  the  land  under  a  testamen- 
tary power  of  sale  for  the  debts  of  his 
ancestor  will  not  become  a  lien  on  the 
share  of  the  surplus  payable  to  him. 
Cronise  v.  Hardt,  47  Md.  488.  But  the 
surplus  proceeds  of  a  sale  of  foreign 
lands  are  to  be  accounted  for  in  the 
home  jurisdiction  as  personalty.  Jen- 
nison  «.  Hapgood,  10  Pick.  77. 

If  an  owner  dies  seized  before  pay- 
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ment  of  the  purchase  money  and  the 
land  is  afterward  sold  for  the  payment 
of  his  dehts,  such  unpaid  and  unsecured 
purchase  money  is  entitled,  in  general, 
to  no  preference  by  way  of  vendor's 
lien,  Ross  v.  Julian,  70  Mo.  209 ;  Kim- 
mell  «.  Bums,  84  Ind.  870 ;  Hillbish's 
Appeal,  89  Pa.  St.  490 ;  although  it  is 
otherwise,  in  North  Carolina,  Moore  v, 
Ingram,  91  N.  G.  876,  and  formerly,  in 
Georgia,  McClure  v,  Williams,  58  Ga. 
494.  And  in  North  Carolina,  a  mort- 
gagee of  the  purchaser  takes  subject  to 
the  lien  of  his  unpaid  purchase  money. 
Harris  ».  Bryant,  83  N.  C.  568. 

What  estate  told.  Where  the  admin- 
istrator's proceeding  for  sale  is  taken 
within  the  statutory  time,  the  sale 
transfers  the  entire  estate  of  the  de- 
ceased, Warrick  v.  Hunt,  6  Halst  1 ; 
Curtis  t.  Campbell,  54  Mich.  840 ;  and 
divests  the  title  of  the  heirs.  Cook  v. 
Cook,  67  Ga.  881 ;  Benedict  «.  Bonnet, 
39  La.  An.  972 ;  and  of  their  grantees. 
Homer  v.  Hasbrouck,  41  Pa.  St.  169 ; 
Smith  0.  Seaton,  117  Pa.  St.  882 ;  Faran 
t.  Robinson,  17  O.  St.  248;  Hall  «. 
Brewer,  40  Ark.  488  ;  Mowry  v,  Rob- 
inson, 12  R.  I.  152 ;  mortgagees,  Suc- 
cession of  Escarraguell,  86  La.  An. 
155 ;  Battle  «.  Duncan,  90  N.  C.  541 ; 
Dancy  t>.  Duncan,  96  N.  C.  Ill  ;  and 
creditors  by  execution  sale,  Stackhouse 
«.  Wheeler,  17  8.  C.  91 ;  whose  rights 
are  thereupon  transferred  to  the  heir's 
share  of  the  surplus  proceeds,  if  there 
are  any.  So,  an  executor's  sale  for 
debts  divests  the  title  of  devisees,  Shaw 
«.  Nicholay,  80  Mo.  99 ;  and  the  dower 
right  of  the  devisee's  widow.  Cockerill 
f.  Armstrong,  31  Ark.  580.  The  de- 
visee takes  subject  to  his  testator's 
debts,  although  the  land  would  be 
exempt  from  execution  in  his  hands. 
Graves  v.  Graves,  106  Ind.  118.  Where 
the  heirs  or  devisees  have  sold  part  of 
the  land  descended  or  devised,  their 
grantees  will  be  entitled  to  have  the 
lands  marshaled  and  the  unsold  lands 


sold  first.  Matter  of  Clark,  3  Redf. 
225  ;  Garibaldi  v.  Jones,  48  Ark.  280  ; 
Howell  V.  Duke,  40  Ark.  102. 

On  the  other  hand,  if  the  proceedings 
for  sale  are  taken  after  the  expiration 
of  the  statutory  time,  the  sale  will  only 
carry  the  title  which  the  heirs  or  de- 
visees then  have,  Bpckover  «.  Ayres, 
7  C.  E.  Gr.  18 ;  Flenner  t>.  Travelers' 
Insurance  Co.,  89  Ind.  164  ;  Skillman  v. 
Van  Pelt,  Saxt.  512;  subject  to  the 
rights  of  their  grantees,  Murchison  «. 
Whitted,  87  N.  C.  465  ;  McCartan  v, 
McLaughlin,  88  N.  C.  891 ;  and  mort- 
gagees, Fonda  v.  Chapman,  23  Hun 
119  ;  or  judgment  creditors,  Bockover 
«.  Ayres,  7  C.  E.  Gr.  13 ;  or  to  the 
purchaser  under  judicial  sale  of  the 
land  of  the  infant  heir.  Parkinson 
«.  Jacobson,  18  Hun  858. 

Incumbrances — Dower,  In  general, 
the  estate  of  the  deceased  in  the  land  is 
sold  subject  to  existing  incumbrances, 
Croswell  on  Exrs.  §  468 ;  Matter  of 
Haig,  6  Dem.  454 ;  McCallam  v. 
Pleasants,  67  Ind.  542;  Stebbins  v. 
Field,  43  Mich.  838 ;  Estate  of  Grice, 
11  Phila.  107;  Estate  of  Lewis,  16 
Phila.  867 ;  Sebastian  «.  Johnson,  72 
lU.  282;  Eenley  v.  Bryan,  110 
Hi.  652;  unless  otherwise  ordered, 
l^Iassey  v,  Jerauld,  101  Ind.  270; 
Moody  V.  Shaw,  85  Ind.  88 ;  or  unless 
the  claimant  is  a  party  to  the  proceed- 
ing, Vail  V.  Rinehart,  105  Ind.  6 ;  or 
has  lost  his  lien  by  laches.  Cramp's 
Appeal,  81  Pa.  St.  90.  But  the  sale  is 
not  subject  to  an  undisclosed  trust. 
Rapp's  Appeal,  100  Pa.  St.  581.  In 
some  states  the  court  may,  however, 
order  the  land  to  be  sold  free  from 
incumbrances,  Culver  v.  Harden- 
bergh,  37  Minn.  225  ;  Stobe  v.  Strong, 
42  O.  St.  53 ;  the  mortgage  or  lien 
being  in  such  case  payable  out  of  the 
proceeds.  Arndt's  Appeal,  117  Pa.  St. 
120 ;  Newsom  f),  Carlton,  59  Ga.  516. 
So,  in  Massachusetts,  by  bill  in  equity. 
Mason  v.  Daly,  117  Mass.  406. 
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In  like  manner  the  administrator's  sale 
is  subject  to  the  dower  or  statutory  right 
of  the  widow,  Compton  t>.  Pruitt,  88  Ind 
171 ;  Flenner  v.  Benson,  89  Ind.  108 
Winbery  t>.  Schwegeman,  97  Ind.  628 
Clark  «.  Deutsch,  101  Ind.  491 ;  Liv 
ingston  9.  Cochran,  88  Ark.  294 
Cummings  v.  Johnson,  65  Miss.  842; 
although  she  made  the  sale  herself  as 
administratrix  of  her  husband,  Sip  «. 
Lawback,  2  Harr.  (N.  J.)  442 ;  or  al- 
though the  administrator  who  sold  was 
also  her  administrator  (her  estate  being 
a  fee  simple).  Elliott  n.  Frakes,  90 
Ind.  889.  If  she  is  insane,  her  title 
will  be  divested  by  the  consent  of  her 
guardian  to  the  sale.  Smock  o.  Reich- 
wine,  117  Ind.  194.  On  the  adminis- 
trator's, application  for  sale  her  dower 
may  be  set  off,  and  the  land  setoff  be 
then  sold  subject  to  her  life  estate. 
Kenley  tj.  Bryan,  110  HI.  652.  But  the 
administrator  cannot  sell  on  condition 
that  the  purchaser  discharge  the  in- 
cumbrance and  dower.  Selb  «.  Monta- 
gue, 102  HI.  446.  If  the  widow  does 
not  assent  to  a  sale  free  from  dower, 
the  dower  should  be  assigned  before 
sale.  Kilbreth  c.  Root,  83  W.  Va. 
600.  In  any  case  her  dower  must  con- 
tribute to  the  payment  of  prior  incum- 
brances.   Selb  «.  Montague,  vhi  supra. 

On  the  other  hand,  the  sale  may  be 
made  free  from  dower  by  order  of  the 
Probate  Court,  Schmidt  v,  Willis,  18 
Stew.  (N.J.) 515;  Peppers.  Zahnsinger, 
94  Ind.  88 ;  or  on  a  bill  in  equity 
filed  for  the  purpose  upon  her  con- 
sent. Underwood  r. Underwood,  22  W. 
Va.  803. 

Causes  for  denial  of  sale.  An  order 
for  sale  for  debts  will  not  be  refused 
because  of  'the  pendency  of  a  fore- 
closure, Fitzsimmon's  Appeal,  40  Pa. 
St.  422  ;  or  partition  suit,  Mead  v.  Jen- 
kins, 4  Redf.  369  ;  except,  in  Pennsyl- 
vania (a  decree  for  sate  in  partition 
discharging  by  force  of  the  statute  all 
liens  including  decedent's  debts),  Estate 


of  Kennedy,  17  Phila.  507;  nor  by 
reason  of  a  partition  by  agreement 
among  the  heirs  pending  the  proceed- 
ing for  administrator's  sale.  Rice  9. 
Dickerman,  47  Minn.  527.  But  where 
the  executrix  has  begun  proceedings  to 
marshal  the  assets  and  have  the  lands 
sold  for  the  payment  of  debts,  an  appli- 
cation by  creditors  will.be  enjoined. 
Stackhouse  «.  Wheeler,  17  S.  C.  91. 

So,  where  the  deceased  left  a  will 
giving  an  express  power  of  sale  to  the 
executor,  an  order  of  sale  is  not  neces- 
sary, and  will  not  be  made  by  the  Pro- 
bate Court  either  on  the  application  of 
the  executor,  Dennis  «.  Jones,  1  Dem. 
80 ;  Matter  of  Davids,  5  Dem.  14 ; 
Wilson  t).  Holt,  88  Ala.  528 ;  Peirce  u. 
Graham,  85  Va.  227  ;  or  of  an  adminis- 
trator cum  testamento  annexo  (who  is 
authorized  by  statute  to  execute  the 
power),  Rollins  o.  Rice,  59  N.  H.  498 ; 
or  a  creditor.  Matter  of  Oantert,  48 
N.  T.  S.  R  889  ;  unless  such  power  of 
sale  doe^  not  contemplate  the  payment 
of  debts,  Estate  of  Campbell,  21  N.  T. 
Supp.  685 ;  unless  the  power  of  sale 
hajs  been  partly  executed  by  the  execu- 
tor  for  other  purposes,  and  a  further 
sale  is  necessary  after  his  removal 
because  of  his  devastavit.  Wood  v. 
Nesbitt,  16  N.  Y.  Supp.  918.  So,  an 
order  of  sale  will  be  denied  where  a 
power  of  sale  is  given  in  the  will  by 
clear  implication.  Matter  of  Hesdra,  % 
Connoly  514.  So  too,  if  the  land  is 
specifically  devised  for  the  payment  of 
debts,  Davis  v.  Hoover,  112  Ind.  428; 
or  is  charged  with  the  payment  of  the 
debts.  Matter  of  Rosenfield,  5  Dem. 
251 ;  Smith  «.  Coup,  6  Dem.  45.  But 
if  the  lands  charged  are  insufficient,  the 
court  may  order  the  sale  of  other  lands. 
Duncan  v.  Gainey,  108  Ind.  579. 

In  Iowa,  the  statute  allows  any 
heir  to  prevent  the  sale  of  the  land  for 
debts  by  giving  bond  for  the  payment  of 
the  debts  (Code,  §  2896).  This  will  not, 
however,  prevent  a  sale  by  the  executor 
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for  debts  under  the  express  direction  of 
the  will.    Estate  of  Bi^^gen,  78  la.  171. 

Fomemon  and  control  of  real 
property.  In  furtherance  of  the  policy 
of  making  the  lands  of  the  decedent 
assets  for  the  payment  of  debts 
in  the  hands  of  the  personal  rep- 
resentative, in  addition  to  the  pro- 
Tisions  for  sale  by  order  of  the  probate 
sale,  it  is  especially  enacted  that  the 
whole  estate  shall  be  liable  for  the  pay- 
ment of  debts,  in  Ohio  (1890  R.  8.  § 
5975),  Bhode  Island  (1882  P.  S.  c.  189, 
§  1),  the  personal  property  primarily  ; 
nnnmee  (1884  Code,  §  8090),  Virginia 
(1887  Code,  §  2665),  West  Virginia 
(1891  Code,  c.  86.  g  8).  And  this  is 
provided  in  effect  by  many  statutes 
already  referred  to  relating  to  probate 
sale,  and  in  the  statutes  hereinafter 
referred  to  relating  to  action  against 
heirs  and  devisees.  In  general,  the  lands 
are  not  assets  strictly  speaking,  but 
may  be  made  such  by  the  statutory 
pnxeedings,  Haines  v.  Price,  Spen. 
480;  Vaughn  «.  Deloatch,  65  N,  C. 
S78 ;  and  not  otherwise.  Piatt  v,  Piatt, 
105  N.  Y.  488.  So,  the  whole  estate  is 
liable  for  debts,  expenses  of  administra- 
tion, and  family  expense,  in  California 
(Code  C.  P.  1568),  Nemda  (1885  G.  8. 
^  2849),  Oregon  (1892  An.  L.  §  1157), 
Vermionl  (1880  R.  L.  §  2184) ;  as  well 
88  for  legacies,  in  New  Hampshire  (1891 
P.  S.  c  189,  §  1).  But  where  the  lands 
are  sold  in  a  partition  among  the  heirs, 
the  proceeds  will  not  be  taken  to  re- 
imburse a  volunteer  for  the  payment  of 
the  funeral  expenses.  Fay  v.  Fay,  16 
Stew.  (N.  J.)  488.  In  Kansas  (1879 
C.  L  §§  18-20),  the  statute  giving  the 
distributive  share  of  a  deceased  child 
to  his  heirs  makes  such  share  subject 
to  the  debts  of  the  deceased  parent 
(who  never  had  an  interest  in  the 
property  inherited).  Fletcher  v.  Wor- 
mington,  24  Kan.  269. 

The  statute   gives  to  the   personal 
repreaentatlTe  the  right  to  possession  of 


the  lands  until  the  estate  is  settled,  in 
Arkansas  (1884  Dig.  Stats.  §§  68,  170), 
aaifomia  (Civ.  Code,  §  1384  ;  Code 
C.  P.  §  1581),  Connecticut  (1888  G.  8. 
§  577),  Georgia  (1882  Code,  §  2486),  for 
payment  of  debts  or  distribution ; 
Michigan  (1882  An.  Stats.  §  5875), 
Minnesota  (1891  Stats,  g  5702),  Nevada 
(1886  G.  S.  §  2868),  Texas  (1888  R.  8. 
Art.  1877),  Vermont  (1880  R.  L.  §  2182), 
as  long  as  necessary.  In  California 
(Code  C.  P.  §  1458),  after  the  time  for 
presentation  of  claims  has  expired,  if 
further  rents  are  not  needed  for  the 
payment  of  debts,  the  Probate  Court 
will  order  the  surrender  of  possession 
to  the  heir  or  devisee.  The  personal 
representative  may  take  the  possession 
and  the  rents,  if  there  be  no  heir  or 
devisee  present  to  take  possession,  in 
Indiana  (1894  Rev.  §  2528),  I(ma  (1888 
R.  C.  §  2402).  The  statute  also  gives 
him  the  rents  ^nd  profits  until  the 
estate  is  settled,  in  Alabama  (1886  Code, 
§  2102),  with  power  to  lease  the  same  ; 
California  (Code  C.  P.  §  1462),  Con^ 
necticut  (1888  G.  8.  §  577),  unless 
specifically  deTised  :  Minnesota  (1891 
Stats.  §  5702),  Michigan  (1882  An. 
Stats,  g  6875),  with  power  to  lease  the 
same;  Nemda  (1886  G.  S.  g  2788), 
New  Hampshire  (1891  P.  S.  c.  189,  §  13), 
if  the  estate  is  insolvent.  In  Texas 
(1888  R.  8.  Art.  2061).  he  has  power  to 
lease  the  lands  if  for  the  interest  of  the 
estate.  The  lands  are  subject  to  the 
control  of  the  personal  representative, 
in  Arkansas  (1884  Dig.  Stats,  gg  68, 
170),  Connecticut  (1888  G.  8.  g  577), 
unless  specifically  devised.  The  rents 
that  may  be  received  by  the  personal 
representative  are  assets,  in  Maine 
(1883  R.  8.  c.  64,  g  56);  and  in  Delaware 
(1893  R.  C.  c.  89,  g  28),  after  payment 
of  necessary  repairs.  In  Florida  (1892 
R.  S.  g  1917),  he  may  take  possession 
for  the  payment  of  debts.  See  too, 
Woerner  on  Admn.  g  387. 
Under  these  statutes  the  right  of  pos- 
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sefiflion  has  been  held  to  be  Id  the  peraonal 
Fepresentative  to  the  exclusion  of  the 
heirs  and  devisee,  Harper  v,  Streetz, 
58  Cal.  655 ;  Culberhouse  v.  Shirey, 
42  Ark.  25 ;  but  not  in  disregard  of  the 
widow's  right  of  dower.  Culberhouse 
t>.  Shirey,  uhi  iupra.  An  executor  pay- 
ing the  debts  may  hold  possession  of 
the  real  property  until  the  estate  is 
settled.  McCullough  «.  Wise,  57  Ala. 
628.  The  right  of  possession  is  for  the 
payment  of  debts,  State  «.  Probate 
Court,  25  Minn.  22 ;  and  cannot  itself  be 
sold  by  the  administrator,  but  passes 
to  his  successor,  Kline  v.  Moulton,  11 
Mich.  870  ;  and  ceases  with  the  repeal 
of  the  statute ;  Campau  o.  Campau,  25 
Mich.  127 ;  and  can  only  be  exercised 
where  it  is  necessary  for  that  or  other 
statutory  purposes.  Rough  v,  "Womer, 
76  Mich.  875 ;  Chowning  v,  Stanfleld, 
49  Ark.  87 ;  e.  ^.,  to  protect  the  estate 
pendeiUe  lite  as  to  probate,  Wilmarth  «. 
Reed,  88  Mich.  44  ;  but  not,  in  general, 
where  there  are  no  debts.  Flood  «. 
Pilgrim,  82  Wis.  876.  The  possession 
by  an  heir  who  is  also  administrator 
is  no  bar  to  the  statutory  proceeding 
for  sale  of  the  land  for  the  decedent's 
debts.  Palmer  «.  Palmer,  18  Gray  828. 
The  administrator's  possession  must  be 
actual,  and  not  constructive.  Calhoun 
«.  Fletcher,  68  Ala.  574.  But  one  de- 
visee may  hold  possession  with  consent 
of  the  others  as  an  executor  for  the  bene- 
fit of  the  estate,  and  will  not  be  subject  to 
attachment  by  his  individual  creditors. 
Brigham  v.  El  well,  145  Mass.  520.  If, 
however,  the  land  or  the  rents  are  not 
required  for  the  payment  of  debts,  the 
rents  will  belong  to  the  devisees,  not- 
withstanding the  executor's  statutory 
right  of  possession.  Remington  v. 
American  Bible  Society,  44  Conn.  512. 
The  statutes  authorizing  possession  by 
an  administrator  do  not  apply  to  an 
administration  then  pending.  Van  Fleet 
v.  Van  Fleet,  49  Mich.  610;  nor 
extend  to   the   homestead  if  there  is 


sufficient  other  real  property.  Mc- 
Manany  «.  Sheridan,  81  Wis.  588.  An 
administrator  may  allow  the  heirs  to  col- 
lect the  rents.  Cross  «.  Johnson,  82  Ga. 
67.  And  the  administrator's  n^lect  in 
getting  possession  will  render  him  liable 
only  so  far  as  the  deceased  was  entitled, 
although  he  may  have  inventoried  other 
land.  Wheeler  «.  Bolton,  92  Cal.  159. 
The  heirs  are  entitled  to  the  possession 
and  rents  until  sale  by  administrator 
for  debts,  Draper  v,  Barnes,  12  R  I. 
156 ;  Cruikshank  «.  Luttrell,  67  Ala. 
818 ;  or  until  order  of  sale  for  debts. 
Estate  of  Merkel,  181  Pa.  St.  584 ;  or 
until  the  administrator  leases  the  prop- 
erty. Cruikshank  «.  Luttrell,  vhi  aupra. 

For  actions  relating  to  real  property 
by  executors  and  administrators,  see  p. 
*1826,n. ;  and  for  such  actions  against  ex- 
ecutors and  administrators,  see  p.  *187o. 

Bents.  Rents  accruing  before  testa- 
tor's death  go  to  the  executor  as  assets. 
Ball «.  First  National  Bank,  80  Ky.  601. 
But  this  is  so,  in  Indiana,  only  where 
they  are  needed  for  the  payment  of 
debts.  Humphries  «.  Davis,  100  Ind. 
868.  In  general,  rents  accruing  after 
the  death  of  the  owner  of  real  property 
are  not  assets,  Evans  «.  Hardy,  76  Ind. 
627 ;  Crane  «.  Guthrie,  47  Iowa  542  ; 
Estate  of  Bumell,  18  Phila.  887 ;  Allen 
«.  Van  Houten,  4  Harr.  (N.  J.)  47  ; 
Wathen  o.  Glass,  54  Miss.  882 ;  bat 
belpng  to  the  heirs  or  devisees,  McClead 
V.  Davis,  88  Ind.  263 ;  until  the  land  is 
sold  under  the  order  of  the  Probate 
Court  for  debts.  Newcomb  «.  Stebbins, 
9  Met.  525 :  Wood  «.  Bott,  56  Miss. 
128 ;  Littlefield  v.  Eaton,  74  Me.  516. 
Until  such  time  the  burden  of  current 
taxes  and  interest  on  incumbrances  falls 
in  like  manner  on  the  heir,  and  they  can- 
not be  paid  as  debts  of  the  deceased 
out  of  the  proceeds  of  the  sale.  Estate 
of  Urban,  17  Phila.  429.  Even  rentecol- 
lected  by  the  administrator  or  executor 
are  not  assets,  Eidwell  v.  Eidwell,  &4 
Ind.  224 ;  and  need  not  be  applied  to 
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the  debts.  Bucher  e.  Bucher,  86  HI. 
877.  So,  rents  collected  in  another 
state  without  proof  of  a  2^  loci 
rti  nUB  to  that  effect.  McRke  v. 
McPike,  111  Mo.  216.  An  account 
for  rents  so  collected  is  due  to  the  heirs 
or  devisees,  Lucy  v.  Lucy,  55  N.  H.  9  ; 
Trimble  v.  Pollock,  77  Ind.  676  ;  Kim- 
ball 9.  Sumner,  62  Me.  805 ;  or  in  the 
case  of  heirs  taking  possession  of  the 
mansion  and  renting  it,  to  the  widow. 
Conger  v.  Atwood,  28  O.  Bt.  184 ;  and 
if  the  rents  have  been  inadvertently 
included  in  the  account  of  the  executor, 
it  should  be  corrected.  Smith  v.  Smith, 
18  Ala.  829. 

But  in  Vermont,  the  rents  for  one 
year  go  to  the  executor  as  assets,  not- 
withstanding the  sufficiency  of  the  per- 
sonal proxierty.  Allen  v.  Tarbell,  65  Vt. 
150.  If  the  executor  holds  possession  of 
the  real  property,  he  will  be  personally 
liable  for  the  rental  value,  if  required  for 
debts.  £ppinger«.  Canepa,  20  Fla.  262. 
And  in  equity  rents  are  assets,  if  needed 
for  the  payment  of  debts,  and  may  be 
impounded  as  such  pending  a  chancery 
suit  for  administration.  Coddington  v. 
Bispharo,  9  Stew.  (N.  J.)  574.  So,  if 
the  executor  is  also  a  devisee,  and  neg- 
lects to  make  the  necessary  application 
for  the  sale  of  the  real  property  for 
debts,  he  will  be  accountable  for  the 
proportion  of  the  rents  received  by 
him.  Bray  v.  Neill,  6  C.  E.  Gr.  842. 
Rents  under  a  coal  lease  for  a  stated 
annual  sum  have  been  held  to  partake 
of  the  nature  of  the  purchase  money 
for  personal  property  sold,  and  to  be 
personalty  in  the  hands  of  the  adminis- 
trator. Hope's  Appeal  (Pa.),  29  W.  N. 
C.  865.  And,  in  general,  rents  received 
by  the  personal  representative  under 
color  of  his  office  or  collected  under  the 
directions  of  the  will  should  be  included 
in  his  accounts  as  executor.  Woerner 
on  Admn.  §  518. 

Trantfer  of  real  property.  Except  as 
given  by  statute  or  by  will,  the  personal 


representative  has,  in  general,  no 
power  to  dispose  of  the  decedent's 
land.  Litterall  v.  Jackson,  80  Va.  604. 
He  cannot  create  a  lien  on  it  for  services 
rendered  to  him  for  the  estate,  Piatt 
V,  Piatt.  105  N.  Y.  488 ;  Fine  v.  Free- 
man, 88  Tex.  529 ;  nor  mortgage  it. 
Black  «.  Dressell,  20  Kan.  158 ;  nor 
bind  the  lands  or  the  estate  by  an 
agreement  for  the  exchange  of  lands, 
Williams  v.  County  of  San  Saba,  59 
Tex.  442 ;  or  by  proceedings  for  laying 
out  a  highway,  Rush  v.  McDermott,  50 
Cal.  471  :  or  a  public  plat  or  map, ' 
People  V.  Detroit  Board,  41  Mich.  724 ; 
or  by  release  of  a  right  of  way  to  a 
railroad.  Hankins  f.  Kimball.  57  Ind. 
42.  He  may,  however,  become  indi- 
vidually liable  for  the  proceeds  of  an 
unauthorized  sale  of  real  property. 
Loving  V.  Ashlin,  76  Va.  907. 

In  some  states  he  has  the  statutory 
power  to  make  a  lease.  Eoff  v,  Thomp- 
kins,  66  Mo.  226  (by  order  of  the  court); 
and  will  be  liable  for  neglecting  to  do  so, 
or  for  neglect  to  have  dower  assigned. 
Clark  V.  Knox,  70  Ala.  607.  But  he 
cannot  make  a  lease  for  a  term  of  five 
years  with  covenants  for  repair.  Weise 
V.  Rich,  77  Mich.  325.  In  North  Caro- 
lina, the  statute  (Code,  §  1418)  authoriz- 
ing him  to ' '  make  rentings  of  real  prop- 
erty by  auction  "  has  been  construed  to 
refer  only  to  sale  of  leaseholds,  not  to 
renting  of  lands.  Reeves  v.  McMillan, 
101  N.  C.  479.  A  tenant  of  the  execu- 
tor cannot  question  his  power  to  make 
the  lease.  Whitf  ord  v.  Crooks,  50  Mich. 
40  ;  Scott  V.  Meadows,  16  Lea  290. 

Title  to  lands.  The  administrator  or 
executor  has  no  title  to  the  real  property, 
Chowning  v.  Stanfleld,  49  Ark.  87 ; 
Le  Moyne  v.  Quimby,  70  111.  399; 
Harding  «.  Le  Moyne,  114  HI.  65; 
Senat  v.  Findley,  51  la.  20 ;  but  the 
title,  subject  to  be  divested  by  sale  for 
debts,  is  in  the  heirs,  Turner  v.  Kelly, 
67  Ala.  173  ;  or  devisees,  Le  Moyne  v. 
Harding,  182  Di.  28 ;  Chapman  v,  Craig, 
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87  Mich.  370.  Where  it  is  an  equitable 
title,  the  proceeds  go  to  the  heir  of  the 
equitable  owner.  Roup  v.  Bradner,  19 
Hun  513. 

The  proceeds  of  the  sale  of  land  paid 
into  court  in  the  lifetime  of  the  deceased 
go  to  his  administrator  as  money  (even 
where  the  owner  was  a  monomaniac, 
but  had  not  been  declared  to  be  insane). 
Smith  fj.  Bayrlght,  7  Stew.  (N.  J.)  424. 
But  where  an  infant's  lands  are  sold, 
and  the  infant  dies  under  the  age  of 
twenty-one,  the  proceeds  retain  their 
character  as  real  property,  Sweezy  'o. 
Thayer,  1  Duer  286  ;  but  become  per- 
sonal property  on  his  attaining  full  age 
before  his  death.  Forman  c.  Marsh,  11 
N.  Y.  544 ;  Matter  of  Woodworth,  5 
Dem.  156.  Where  lands  limited  in 
remainder  are  sold  by  order  of  court  on 
application  of  the  tenant  for  life  and  re- 
mainderman, the  proceeds  are  personal 
property  as  to  the  remainderman  and 
distributable  as  such  after  the  death  of 
the  life  tenant.  Large's  Appeal,  54  Pa. 
St.  888.  See  too,  Bradway  v.  Holmes, 
5  Dick.  (N.  J.)  311,  where  the  sale  was 
made  to  the  life  tenant  under  a  testa- 
mentary power  of  sale. 

But  land  which  is  received  by  the 
executor  in  payment  of  debts  is  assets, 
Beadle  v.  Steele,  86  Ala.  413  ;  and  may 
be  sold  without  order  of  court. 
Williams  «.  Towl,  65  Mich.  204.  So, 
land  purchased  by  the  personal  repre- 
sentative on  foreclosure  of  a  mortgage 
belonging  to  the  estate,  Lockman  «. 
ReiUy,  95  N.  Y.  64  ,  Cook  n,  Ryan,  29 
Hun  249.  And ,  conversely,  a  surplus  on 
foreclosure  sale  of  the  real  property  of 
the  deceased  belongs  to  the  heirs  as  real 
property.  Dunning  i).  Ocean  National 
Bank,  61  N.  Y.  497.  And  if  it  is  ad- 
judged  to  the  personal  representative  as 
real  assets  for  the  payment  of  debts,  it  is 
not  covered  by  the  original  administra- 
tion bond,  and  the  administrator  should 
give  a  special  bond  before  receiving  it. 
Camden  Mutual    Insurance    Associa- 


tion tj.  Jones,  8  C.  E.  Gr.  171.  Where 
the ,  administrator  completes  a  contract 
of  the  deceased  for  the  purchase  of  real 
property,  he  should  not  take  title  in 
himself,  and  if  he  does  so,  he  will  take 
as  naked  trustee  for  the  heir,  Wells  c. 
Elliott,  68  Ala.  188 ;  but  his  adverse 
possession  under  such  a  title  will  not  be 
interfered  with  in  behalf  of  the  heirs 
after  the  lapse  of  twenty  years.  Davis 
r>,  Townsend,  45  Minn.  528.  If  United 
States  public  lands  are  entered  by  the 
deceased,  and  the  title  perfected  by  heir 
or  devisee,  they  will  not  be  subject  to 
debts  of  the  deceased,  Coulson  v.  Wing, 
42  Ran.  507 ;  Coleman  v.  McCormick, 
87  Minn.  179;  Dawson  «.  Mayall,  45 
Minn.  408;  even  when  the  claim  is 
perfected  by  the  administrator,  and  to 
reimburse  the  estate  for  moneys  ex- 
pended by  him  for  that  purpose. 
Rogers  «.  Clemmans,  26  Kan.  522. 

The  administrator  has  an  insurable 
interest  in  buildings  where  personal 
property  is  insufficient  to  pay  debts,  and 
he  may  recover  on  the  policy  suffldent 
to  pay  the  debts.  Sheppard  «.  Pea- 
body  Insurance  Co.,  21  W.  Va.  8fi8. 
But  he  is  not  accountable  for  the  value 
of  buildings  erected  by  the  deceased  on 
lands  of  his  wife.  Washburn  v,  Sproat, 
16  Mass.  448.  By  statute  in  Indiana, 
the  administrator  may  redeem  the 
intestate's  lands  on  foreclosure  against 
the  heirs,  though  not  a  party,  Whis- 
nand  r.  Small,  65  Ind.  120;  but  a  com- 
promise of  the  right  in  the  interest  of 
certain  creditors  will  not  bind  other 
creditors  who  are  not  parties  to  it.  Id. 

The  legal  title  to  partnership  realty 
descends  like  other  real  estate,  subject, 
however,  to  the  debts  of  the  partnership. 
See  Vol.  I.  p.  794,  ubi  supra.  It  is 
assets  for  the  payment  of  such  debts, 
although  the  legal  title  may  be  in  the 
individual  name  of  one  partner. 
Paige  V.  Paige,  71  la.  818.  In  equity 
it  is  personalty,  and  if  sold  by  the  sur- 
viving   partner    for  the    payment   of 
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partnership  debts,  the  purchaser  will 
take  an  equitable  title.  Walling  «.  Bur- 
gess, 123  Ind.  299.  For  purposes  of 
distribution  the  surplus  after  the  pay- 
meat  of  partnership  debts  is  personal 
property.  Leafs  Appeal,  105  Pa.  St. 
505. 

EiBonerafion — Primary  fund.  In  the 
absence  of  statutory  or  testamentary 
provisions  to  the  contrary  the  personal 
property  is  the  primary  fund  for  the 
payment  of  debts,  and  the  land  of  the 
decedent  can  only  be  applied  to  that 
purpose  when  the  personal  property  is 
insufficient.  Smith  v.  Brown,  101  N.  C. 
Ul ;  Mason's  Appeal,  89  Pa.  St.  402; 
Hofrman  v.  Wilding,  85  111.  453; 
Toung  V.  Wittenmyre,  22  111.  Ap.  496 ; 
Scott  V.  Wai«,  64  Ala.  174;  Maybury 
».  Grady,  67  Ala.  147.  So  too,  as 
to  the  payment  of  legacies,  Perkins 
«.  Caldwell,  79  N.  C.  441 ;  for  which  it 
is,  in  general,  in  the  absence  of  a  charge 
or  other  testamentary  provision,  the 
only  available  fund.  Leigh  v.  Savidge, 
1  McCart.  126 ;  Stevens  r.  Flower,  19 
Stew.  (N.  J.)  840 ;  Bevan  v.  Cooper, 
72  N.  Y.  317  ;  Heslop  a.  Galton,  71  111. 
528;  Evans'  «.  Beaumont,  16  Lea  713 
(including  as  personal  property  real 
property  taken  by  the  executor  in  pay- 
ment of  a  debt  due  the  estate).  If 
there  is  not  sufficient  personal  property, 
the  legacies  abate.  Brands  v.  Hartung, 
n  Stew.  (N.  J.)  42 ;  Estate  of  Duvall, 
146  Pa.  St.  176 ;  Heslop  v.  Galton,  ubi 
tHpra.  The  failure  to  appoint  an  admin- 
istrator will  not  raise  a  presumption  that 
there  is  no  personal  property.  Lover- 
ing  e.  King,  97  Ind.  180.  If  the  per- 
sonal  property  becomes  insufficient  by 
reason  of  a  loss  in  the  hands  of  the 
executor,  the  loss  will  fall  upon  the 
fund  for  the  payment  of  legacies,  and 
not  upon  the  lands  devised.  Johnson 
r.  Fanell,  64  N.  C.  266.  And  if  the 
executor  unadvisedly  distributes  the 
personal  property  before  payment  of 
known  debts,  he  cannot  afterward  be 


reimbursed  out  of  the  real  property 
for  such  debts  paid  by  him.  Estate  of 
Morony,  16  Phila.  302.  The  primary 
liability  of  the  personal  property  cannot 
be  changed  by  agreement  between  the 
creditor  and  Uie  administrator,  e.  ^.,  to 
apportion  the  debt  between  the  two 
funds.  Mead  «.  Jenkins,.  8  Dem.  551. 
And  it  will  not  be  affected  by  the  fact 
that  the  executor  has  given  a  mortgage 
to  the  legatee  of  the  deceased  creditor 
on  cancellation,  and  in  lieu,  of  his 
mortgage  to  the  original  creditor. 
Alexander  o.  Bacot,  14  Stew.  (N.  J.) 
511.  A  court  of  equity  will  not  aid  a 
general  creditor  to  reach  devised  lands, 
unless  it  is  shown  that  the  personal  prop- 
erty is  insufficient,  and  that  legal  reme- 
dies against  the  representative  and  his 
sureties  have  been  exhausted.  May  d. 
Parham,  71  Ala.  258.  In  Bhods  Island 
(1882  P.  S.  c.  189,  §  1),  while  both  real 
and  personal  property  are  charged  with 
debts  and  expenses,  the  primary  liabil- 
ity of  the  personal  property  remains 
unchanged.  f 

In  some  states  this  primary  liability 
of  the  personal  property  is  abolished 
by  statute,  and  the  application  of  either 
species  of  property  is  left  to  the  court 
in  the  case  of  debts,  administration 
expenses,  and  family  allowance,  in  Ala- 
bama (1886  Code,  §  2078),  and  Cali- 
fornia (Code  C.  P.  §  1516).  Estate  of 
Montgomery.  60  Cal.  645.  So,  as  to 
debts  and  expenses,  if  for  the  interest 
of  the  estate,  in  Connecticut  (1888  G.  S. 
§  599)  Florida  (1892  R.  S.  §  1921), 
Missouri  (1889  R.  S.  §  160);  even 
though  the  will  directs  the  debts  to  be 
paid  out  of  the  personal  property. 
Overton  «.  Johnson,  17  Mo.  442. 

Exoneration  of  mortgaged  premises. 
At  common  law  a  debt  of  the  decedent 
is  entitled  to  be  paid  out  of  the  personal 
property  to  the  exoneration  of  lands 
mortgaged  to  secure  it.  Schouler  on 
Exrs.  §  430  ;  Seibert's  Appeal,  119  Pa. 
St.  525  ;  Estate  of  Fish,  16  Phila.  873  ; 
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Dandridge  v.    Minge.    4   Rand.    897; 
Estate  of  Pbinney,  Myrick's  Prob.  289. 
If  both  real  and  personal  property  are 
included  in   one   mortgage,  they   are 
both  liable  pro  rata  for  its  payment. 
McLaren   «.   McLellan,    10   Pet.    625. 
The  mortgaged  premises  have  been  held 
to  be  entitled  to  exoneration  whether 
the  mortgage  was  made  by  the  deceased, 
Estate   of   Mason,  1    Pars.    Eq.   129; 
Estate  of  Stuard,  17  Phila.  498 ;  or  not. 
Estate   of   Lennig,    52  Pa.    St.    135; 
Byrne  u.  Hume.  84  Mich.  185.    The 
mortgage  must,  however,  represent  or 
secure  a  valid  liability  of  the  deceased. 
Thus,  the  mortgage  of  a  married  woman 
securing  her  note  may  be  valid  as  a 
mortgage,  although   the   note   is  not 
entitled  to  payment  as  a  debt  out  of  her 
pei'sonalty  to  the  exoneration  of  the 
mortgaged   premises.     Sawtelle's  Ap- 
peal, 84  Pa.  St.  806.    So,  if  the  note 
secured  has  not  been  duly  presented  as  a 
claim  against  the  estate.    Clark  «.  Davis, 
82  Mich.  154.    But  a  devisee  is  not,  in 
general,  entitled  to   have  the  devised 
lands  exonerated  by  the  personal  prop- 
erty from  a  mortgage  not  made  by  the 
deceased,  but  only  assumed  by  him, 
Campbell  e.  Campbell,  8  Stew.  (N.  J.) 
415 ;    Mount  u.  Van  Ness,  6  Id.  262 ; 
especially  if  it   was  only  assumed  to 
indemnify  the  grantor  of  the  deceased. 
Estate  of  Hirst,  12  Phila.  106.    And  a 
fortiori  where  it  was  not  assumed   at 
all,  but  the  land  was  merely  taken  with 
the  incumbrance,  McLenahan  v.  John- 
son, 8  C.  E.  Gr.  101 ;  Stiger  «.  Bent,  111 
m.  828 ;  Hirst's  Appeal,  92  Pa.  St.  491 ; 
even  though   the  decedent    had  cove- 
nanted to  pay  the  mortgage,  Creesy  v. 
Willis,  159  Mass.  249  ;  or  had  afterward 
given  his  own  mortgage  to  take  up  the 
existing  mortgages.    Pleasants  v.  Flood, 
89  Va.  96.    But  see,  contra,  under  these 
circumstances,  Gould  v.  Winthrop,  5 
R.  I.  319.    If,  however,  the  executor 
pays  off  a  mortgage  assumed  by  his 
testator  out  of  the  personal  property,  a 


sole  heir  and  next  of  kin  (who  is  only 
benefited  by  the  act)  cannot  object  to 
the  payment.  Birkholm  v,  Wardell, 
15  Stew.  (N.  J.)  887. 

The  right  to  have  the  land  exonerated 
is  personal  to  the  devisee,  and  cannot 
be  claimed  by  his  grantee,  Kruger  t. 
Ferry,  14  Stew.  (N.  J.)  432 ;  Keene  r. 
Munn,  1  C.  E.  Gr.  898  ;  or  mortgagee. 
Moore  v.  Dunn,  92  N.  C.  63.  But  it 
will  not  be  lost  in  the  case  of  an  aged 
parent  (the  devisee)  by  his  inadvertently 
allowing  the  executor  to  apply  to  the 
payment  of  the  mortgage  a  pecuniary 
legacy  to  which  he  was  also  entitled. 
Byrne  o.  Hume,  84  Mich.  185. 

New  York  statute.  By  statute  in  New 
York  (1  R.  S.  749,  §  4),  the  mortgaged 
premises  are  the  primary  fund  for  the 
payment  of  the  mortgage.  So,  John- 
son V.  Corbett,  11  Paige  265 ;  Cumber- 
land «.  Codrington,  8  Johns.  Ch.  229  ; 
Rauchfuss  t.  Rauchfuss,  2  Dem.  271  ; 
whether  the  decedent  left  a  will  or  died 
intestate.  House  «.  House,  10  Paige 
158.  And  by  the  acceptance  of  the 
devise  or  inheritance  the  devisee  or 
heir  becomes  personally  liable  for  the 
payment  of  the  mortgage.  Hauselt  v. 
Patterson,  51  Hun  821.  The  executor 
may,  however,  be  directed  to  reserve 
funds  to  meet  the  case  of  anticipated 
deficiency  on  foreclosure.  Williams  v, 
Eaton,  8  Redf.  503.  And  where  the 
mortgage  is  made  to  secure  accommoda- 
tion indorsements  to  be  made  by  the 
decedent,  his  liability  on  such  notes  has 
been  held  to  be  a  debt  payable  out  of 
the  personalty.  Cochrane  v.  Hawver, 
54  Hun  556.  So,  if  the  administrator 
sells  the  mortgaged  land  by  order  of 
the  surrogate  for  the  payment  of  debts, 
he  may  pay  the  mortgage  out  of  the 
proceeds  of  the  land.  Stilwcll  v.  Mel- 
rose, 15  Hun  878.  So.  if  the  testator 
mortgaged  the  land  as  collateral  for  A.'s 
debt,  and  A.  afterward  gave  other  col- 
lateral which  was  paid  to  the  executor,  it 
inures  to  the  devisee's  benefit,  and  must 
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be  applied  to  discharge  the  mortgage. 
Fisher  v.  Fisher,  1  Bradf .  835. 

Ytndo^B  lien — Taxe%^  dc.  Land  sub- 
ject to  a  vendor's  lien  should  be  ex- 
onerated by  the  personal  property. 
Estate  of  McCracken,  29  Pa.  St. 
426;  Chandler  v.  Chandler,  78  Ind. 
417 ;  O'Conner  v.  O'Conner,  88  Tenn. 
76 ;  especially  where  the  entire  person- 
alty (amounting  to  more  than  the  lien) 
together  with  half  the  realty  and  a 
special  allowance  were  taken  by  the 
widow.  Sutherland  v.  Harrison,  86 
III.  863.  So,  in  New  York,  it  not  being 
within  the  statute  already  cited  as 
to  payment  of  mortgages.  Williams 
r.  Kinney,  43  Hun  1 ;  Lamport  v.  Bee- 
man.  34  Barb.  239.  So,  where  the  land 
has  not  yet  been  conveyed  to  the  de- 
ceased purchaser.  Johnson  v,  Corbett, 
11  Paige  265.  But  a  devisee  of  un- 
patented land  cannot  call  upon  personal 
property  for  expenses  incurred  in  com- 
pleting the  patent,  if  it  was  never 
liable  for  them.  Eeyzey's  Case,  9  Serg. 
&  R.  71.  So,  in  Texas,  where  the 
statute  only  allows  such  payment  for 
the  benefit  of  the  estate,  the  adminis- 
tiator  cannot  apply  personal  property 
to  discharge  a  vendor's  Hen  on  the 
homestead.  Mullins  «.  Tar  borough, 
44  Tex.  14. 

In  some  states  taxes  on  decedent's 
lands  are  a  debt  to  be  paid  primarily 
oat  of  his  personal  estate.  Smith 
r.  Cornell,  111  N.  Y.  554;  Pugh 
r.  Russell,  27  Gratt.  789.  So,  in 
general,  other  debts  secured  by  a  lien 
00  the  land.  Mason's  "Appeal,  89  Pa. 
St.  402 ;  and  such  exoneration  will  be 
made  for  the  benefit  of  the  widow's 
statutory  share  in  the  real  estate. 
Sparrow  v.  Kelso,  92  Ind.  514. 

Exoneration  by  directions  cf  wiU  aa 
to  debt$.  Exoneration  of  property  pri- 
marily liable  for  a  debt  or  incumbrance 
will  not  be  implied  from  the  testator's 
langnage,  unless  such  an  intention 
cleariy  appears.     Croswell   on   Exrs. 


§711.  It  will  not  be  implied  by  a  re- 
siduary gift  of  the  personal  property 
after  payment  of  the  debts,  followed 
by  a  devise  of  the  real  property  for 
life,  with  a  power  of  sale  to  the  executor. 
Estate  of  Storey,  16  Phila.  238.  Nor 
will  the  real  property  in  remainder  be 
burdened  to  exonerate  the  personal 
property  because  of  the  circumstance 
that  the  widow  as  life  tenant  of  the 
estate  needs  the  whole  income  for  her 
maintenance.  Sanderson  v.  Overman, 
98  N.  C.  285.  A  mere  charge  of  the 
debts  on  a  particular  property  is  not 
sufficient.  Smith  v.  Coup,  6  Dem.  45 ; 
Marsha.  Marsh,  10 B.  Mon.  860 ;  except 
to  the  extent  of  the  property  charged. 
Dicken  «.  Cotton,  2  D.  &  B.  Eq.  272. 
So,  a  fortiori  f  a  charge  of  the  debts  on 
the  whole  estate.  May  bury  «.  Grady, 
67  Ala.  147. 

But  a  specific  legacy  of  all  the  per- 
sonal property  exonerates  the  personal 
property  and  charges  real  estate  not 
devised.  Perry  c.  Hale,  44  N.  H.  868. 
So,  a  specific  bequest  is  entitled  to  be 
exonerated  from  incumbrances  (e.  p., 
a  pledge  for  a  debt  of  testator).  John- 
son V.  Gobs,  128  Mass.  488.  So,  where 
the  will  directs  a  conversion  of  the 
lands  into  money,  liens  for  taxes,  etc., 
are  payable  primarily  out  of  the  pro- 
ceeds, before  specific  bequests  are  ap- 
plied. Matter  of  Curtis,  16  N.  Y. 
Supp.  180.  So,  where  real  and  per- 
sonal property  are  devised  to  be  sold, 
and  after  payment  of  testator's  debts 
distributed,  this  will  amount  to  a  charge 
exonerating  the  general  personalty  in 
favor  of  pecuniary  legacies,  but  not  to  re- 
lieve the  residuary  personalty.  Palmer 
V.  Armstrong,  2  Dev.  Eq.  268.  So, 
where  lands  are  devised  after  a  de- 
cree is  made  for  their  sale  to  equalize 
distribution  among  the  children,  they 
are  entitled  to  exoneration  by  payment 
of  the  decree  out  of  other  property. 
Carlisle  «.  Green  (Ky.),  19  S.  W.  Rep. 
925.    So,  where  certain  land  is  devised 
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to  executors  to  sell  and  pay  debts,  and 
is  afterward  sold  by  the  testator  and 
other  lands  purchased  by  iiim,  the 
debts  are  payable  out  of  the  after- 
acquired  real  property,  and  personal 
property  bequeathed  to  the  wife  is  ex- 
onerated. Lee's  Appeal,  18  Pick.  285. 
So,  the  wife's  third  is  exonerated  where 
the  will  gave  one-third  of  the  personal 
property  to  the  wife  and  two-thirds  to 
the  sons  *' after  deducting "  the  wife's 
share  and  debts.  Bardwell  «.  Bai*d- 
well,  10  Pick.  18. 

But  there  is  no  exoneration  of  the  gen- 
eral personalty  where  the  will  directs 
debts,  to  be  paid  if  possible  without 
sale  of  the  farm  stock,  and  certain  real 
property  to  be  sold  and  proceeds 
divided  after  payment  of  debts.  Seaver 
t,  Lewis,  14  Mass.  88.  So,  after  a 
direction  to  pay  debts  a  bequest  to  the 
wife  of  all  the  personalty,  and  a  pe- 
cuniary legacy  out  of  the  real  prop- 
erty, and  a  direction  to  sell  and  pay 
"the  balance"  to  A.,  does  not  charge 
the  land  or  exonerate  the  personalty 
from  the  debts.  Miller  v.  Cooch,  6  Del. 
Ch.  161.  So,  a  direction  that  there 
should  be  no  division  until  debts  paid 
from  "the  general  revenues  of  my 
estat9  "  (t.  e. ,  rents  chiefly),  followed  by 
a  direction  to  sell  certain  personal  prop- 
erty and  apply  the  proceeds  to  the  debts, 
with  a  specific  devise  of  the  rents, 
leaves  the  proceeds  of  the  personal 
property  tlie  primary  fund  for  the 
debts.  Whitehead  v.  Gibbons,  2  Stock. 
280. 

A  life  tenant  may  be  relieved  from 
liability  for  current  interest  and  taxes 
by  the  provisions  of  the  will.  Estate 
of  Daly,  15  Phila.  548.  But  in  the 
absence  of  such  provisions  an  exec- 
utor who  is  also  tenant  for  life  cannot 
pay  such  current  charges  out  of  the 
principal  of  the  estate.  Estate  of 
Jewell,  11  Phila.  78.  If,  on  the  other 
hand,  the  will  directs  the  payment  of 
improvements  on  land  out  of  the  pro- 


ceeds of  sale  of  a  certain  parcel,  and 
they  are  paid  out  of  the  rents  of  the 
whole  property,  the  devisee  of  the  land 
is  entitled  to  be  reimbursed  out  of  the 
particular  parcel.  Watkins  «.  Jenkins, 
74  Iowa  749.  And  if  personal  property 
which  is  charged  with  the  debts  is 
wasted  by  distribution  without  paying 
a  debt  of  the  deceased  as  surety  for 
a  principal  who  was  supposed  good, 
recourse  must  be  had  to  the  executor's 
sureties  before  the  decedent's  realty. 
Edmunds  v.  Scott,  78  Va.  720. 

Direction  as  to  incumbrances.  Irre- 
spective of  the  testator's  personal 
liability,  the  terms  of  the  will  may 
make  a  mortgage  payable  out  of  his 
personalty,  Waldron  v.  Waldron,  4 
Bradf.  114 ;  Estate  of  Kirk,  18  PhUa. 
276  ;  Alexander  «.  Powell,  8  Dem.  152 ; 
Andrews  «.  Bishop,  5  Allen  490;  or 
the  general  scheme  of  the  will  may 
raise  a  necessary  implication  to  that 
effect;  Towle  v.  Swasey,  106  Mass. 
100  ;  or  to  the  contrary  effect.  Thomp- 
son «.  Thompson,  4  O.  St  388. 

In  the  case  of  a  will  the  right  of 
mortgaged  lands  to  exoneration  is  gener- 
ally confined  to  the  residuary  per- 
sonalty, and  legacies  will  not  abate 
for  such  debts.  "  In  such  event  the 
doctrine  has  been  long  established  that» 
after  the  application  of  the  general 
residue  of  the  estate,  the  land  thus 
encumbered  must  solely  bear  the  bur- 
den." Beasley,  M.  C.  C,  in  Thomas  v. 
Thomas,  2  C.  E.  Gr.  856.  So.  hi  the 
case  of  specific  legacies.  Estate  of 
Mason,  1  Pars.  *Eq.  129.  And  mort> 
gaged  lands  devised  by  the  testator 
cannot  call  on  other  devisees  for  con- 
tributions to  pay  off  the  mortgagei 
Gibson  v.  McCormick,  10  Gill  &  J. 
65 ;  McGuire  v.  Brown,  41  la.  650. 
In  these  cases  the  other  testamentary 
provisions,  being  of  equal  weight,  are 
themselves  evidence  of  the  testator's 
intention  to  the  extent  of  the  real  or 
personal  property  necessary  to  carrj- 
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them  out.  But  a  mortgage  given  by 
the  testator  on  after-acquired  lands 
(descended  to  the  heir)  must  be  paid 
as  a  debt  out  of  the  testator's  other 
lands,  which  he  gave  "  to  his  executor 
until  his  debts  were  paid."  Ford  e. 
Oaither.  2  Rich.  £q.  270. 

A  mortgage  on  land,  to  which  .the 
title  was  always  in  his  wife's  name,  may 
be  exonerated  by  a  direction  to  pay  the 
mortgage,  if  the  title  remained  in  the 
testator  at  his  death.  Sutherland  v. 
Clark,  61  How.  Pr.  810.  For  a  similar 
construction  of  a  testamentary  refer- 
ence to ''insurance  money  coming  to 
mj  estate,"  when  the  insurance  was 
in  his  wife's  name,  see  Fort  v.  Ed- 
wards, 5  Stew.  (N.  J.)  641.  An  ex- 
press direction  to  pay  a  mortgage  out 
of  the  personal  property  will  not  be 
defeated  by  the  fact  that  the  testator 
afterward  conveyed  the  property  to 
the  devisee  subject  to  the  mortgage. 
Bradford  o.  Forbes,  9  Allen  865.  And 
if  several  parcels  are  devised,  the  right 
of  all  to  exoneration  will  not  be  de- 
feated by  an  express  direction  to  pay 
off  the  incumbrances  on  some  of  them. 
Bichardson  v.  Hall,  124  Mass.  228.  A 
mortgage  which  has  been  assumed  by 
the  testator  will  be  payable  out  of  his 
personal  property  under  a  general 
direction  to  pay  debts,  Hoff's  Appeal, 
24  IVl  St.  200 ;  or  out  of  testator's 
business,  specifically  bequeathed  after 
payment  of  his  debts,  "  which  are  to 
be  paid  from  said  business."  Bishop  «. 
Howarth,  59  Conn.  455.  But  in  New 
York,  when  debts  are  charged  on  the 
real  estate  with  a  power  of  sale,  a 
mortgage  on  one  parcel  is  not  entitled 
to  be  paid  out  of  the  proceeds  of  Other 
lands  sold  by  the  executor  for  debts. 
Van  Yechten  «.  Keator,  68  N.  T.  52. 
And  if  an  executor  pays  a  mortgage 
which  the  testator  had  never  assumed 
out  of  the  general  estate  under  an 
authority  to  sell  and  convert  the  residu- 
ary real  and    personal    property  and 


divide,  he  may  be  reimbursed  out  of  the 
proceeds  of  a  sale  of  the  mortgaged 
premises  made  long  afterward.  Matter 
of  Gray,  27  Hun  455.  If  the  direction 
is  to  pay  the  debts  out  of  his  "  estate," 
the  executor  may  resort  to  either  fund, 
Hewes  «.  Dehon,  3  Gray  205 ;  the 
real  estate  being  all  liable  pro  rata,  if 
the  personal  estate  proves  insufficient. 
Searles  e.  Brace,  19  Abb.  N.  C.  10. 
Devised  lands  are  entitled  to  be  ex- 
onerated from  a  mortgage  made  by  the 
testator  under  a  residuary  bequest  of 
the  personal  property  after  payment  of 
debts.  Plimpton  v.  Fuller,  11  Allen 
189.  So.  lands  descended  under  a  pro- 
vision constituting  the  personal  prop- 
erty a  fund  for  the  payment  of  debts, 
and  directing  that  the  legacies  abate,  if 
necessary.  Mollan  «.  Griffith,  8  Paige 
402. 

Direction  as  to  legacies.  To  exonerate 
the  personal  property,  and  charge  the 
real  property  with  the  payment  of 
legacies,  the  intention  must  be  clear. 
Ealbfleisch  v.  Ealbfleisch,  67  N.  Y. 
854 ;  Van  Winkle  «.  Van  Houten,  2 
Gr.  Ch.  172.  Such  intention  has  been 
implied  where  legacies  were  to  be  paid 
after  the  death  of  the  wife,  and  the  tes- 
tator devised  to  her  all  his  real  property 
for  life  and  all  his  personal  property 
absolutely,  Cleary's  Appeal,  85  Pa.  St. 
64 ;  but  not  where  all  the  estate  was 
devised  to  the  wife  for  life,  and  the 
real  property  in  remainder  to  two  of 
the  sons,  with  direction  to  pay  legacies, 
and  the  remainder  in  the  personal  prop- 
erty was  undisposed  of.  Hoes  «.  Van 
Hoesen,  1  N.  Y.  120. 

A  charge  of  legacies  on  the  land 
does  not  of  itself  exonerate  the  personal 
property  as  the  primary  fund  for  their 
payment.  Eelsey  «.  Western,  2  N.  Y. 
500 ;  Whitehead  «.  Gibbons,  2  Stock. 
280  ;  Sims  d.  Sims,  Id.  158  ;  Norris  «. 
Farrell,  11  Phila.  271 ;  United  States  «. 
Parker,  2  MacArth.  444 ;  Devereux  «. 
Devereux,  81  N.  C.  12.    So,  the  charge 
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of  the  support  of  a  daughter  on  the 
whole  estate,  Leavitt  «.  Wooster,  14 
N.  H.  550 ;  even  though  the  devisee  is 
"  to  pay  "  the  legacies.  Tole  «.  Hardy, 
6  Cow.  888.  See,  however,  as  to  the 
effect  of  explicit  directions  as  to  the  pay- 
ment of  an  annuity,  Wyckoff  «.  Wyckoff , 
8  Dick.  (N.  J.)  118.  On  the  other  hand, 
where  the  land  is  liable  for  the  pay- 
ment of  legacies,  It  will  not  be  dis- 
charged by  an  express  direction  to 
pay  them  out  of  the  personalty,  if  the 
personal  property  is  insufficient.  Wil- 
cox «.  Wilcox,  18  Allen  252. 

Expreu  charge  of  debU— -Direction 
to  pay—After  paytnent.  An  express 
charge  of  debts  on  the  lands  of  the  tes- 
tator is  not  created  by  a  testamentary 
direction  to  the  executor  to  pay  the 
testator's  debts,  Shreve  v.  Shreve,  3 
G.  E.  Gr.  487 ;  Harmon  «.  Smith,  88 
Fed.  Rep.  483 ;  notwithstanding  a  de- 
vise of  land  to  the  executor  as  an  indi- 
vidual. Langstrothv.  Gold!  ng,  14  Stew. 
(N.  J.)  49.  So,  even  a  direction  to  pay 
the  debts  "out  of  my  estate,"  Gaw  «. 
Huffman,  12  Gratt.  628 ;  although  this 
has  been  held,  in  Missouri,  to  raise  an 
implied  charge,  and  to  render  the  real 
and  personal  property  lislAepro  rata  for 
the  debts.  Will  of  Brant,  40  Mo.  266. 
So,  a  direction  that  all  debts  be  paid  as 
soon  as  practicable  has  been  held  not 
to  be  a  charge.  Lewis  v.  Ford,  67  Ala. 
148.  On  the  other  hand,  a  devise  of 
land,  with  a  direction  that  the  devisee 
pay  debts,  charges  the  debts  on  the 
land  devised.  Buckley  v,  Buckley,  11 
Barb.  48 ;  Markillie  «.  Ragland,  77  111. 
98.  But  not  a  general  residuary  gift 
and  power  of  sale  for  distribution  after 
a  direction  to  pay  debts,  Matter  of 
Bingham,  127  N.  Y.  296 ;  nor  a  general 
residuary  gift  blending  the  real  and 
personal  property  after  such  direction 
to  pay  debts  (the  personal  property 
being  sufficient  for  the  debts).  Hanson 
9.  Hanson,  70  Me.  611. 

A  devise  of  land  after  payment  of 


debts  charges  the  debts  on  the  land  de- 
vised. Tuohy  «.  Martin,  2  MacArth. 
672 ;  White  «.  Kane.  1  How.  Pr.  N.  S. 
882 ;  Smith  «.  Coup,  6  Dem.  46.  8o, 
a  devise  after  payment  of  debts  with 
power  of  sale  to  carry  out  the  will. 
Matter  of  Rosenfleld,  5  Dem.  251.  Ab 
to  «the  effect  of  such  provisions  as  a 
charge  of  debts  to  take  them  out  of  the 
Statute  of  Limitations,  see  Starke  «. 
Wilson,  65  Ala.  676 ;  Lewis  v.  Ford.  V7 
Ala.  148.  But  there  is  no  charge  where 
the  direction  is  separate  from  and  inde- 
pendent of  the  devise,  e.  g.,  where  the 
devise  was  unconditional  and  the  direc- 
tion to  pay  debts  was  found  in  a  sub- 
sequent codicil.  Letson  «.  Letson,  2  C. 
E.  Gr.  108.  So,  in  the  case  of  a  specific 
devise  of  land  to  the  wife,  and  also  all 
the  personal  property  *'  after  payment 
of  debts  therefrom  "  (although  the  per- 
sonal property  was  insufficient).  Adams 
«.  Brackett,  5  Met.  280 ;  or  of  a  speciflc 
devise  of  land,  followed  by  a  residuary 
bequest  of  the  personal  property  to  the 
same  person  after  payment  of  debts. 
Smith  V.  Atherton,  54  Hun  172;  or 
where  the  will  provided:  "I  give  as 
follows,"  and  then  made  a  devise  of 
lands  and  a  bequest  of  "  any  money  re- 
maining," Decker  «.  Decker,  121  HI. 
841 ;  or  gave  the  residuary  realty  and 
personalty  blended  in  shares  after  pay- 
ment of  debts  with  a  power  of  sale  to 
the  executor  (who  was  one  of  the 
residuary  legatees),  the  personal  prop- 
erty being  insufficient  at  testator's  death. 
Matter  of  Rochester,  110  N.  Y.  169.  In 
this  case  the  court  ordered  a  sale  of  the 
lands  for  the  pa3rment  of  debts.  But  a 
devise  after  payment  of  debts  was  con- 
strued to  be  a  charge,  as  ground  for  re- 
fusing such  order  of  sale  in  Matter  of 
Hesdras,  20  N.  Y.  Supp.  79 ;  S.  C.  2 
Connoly  514. 

Bscprese  charge  of  legadee — Directum 
to  pay — Jfter  payment.  An  express 
charge  of  a  legacy  on  the  land  Is 
effected  by  a  general  direction  to  the 
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executor  to  pay  the  legacy  out  of  the 
estate.  Cox  «.  Ck>rkendall,  2  Beas.  188 ; 
or'*  out  of  the  balance  of  my  estate." 
Romao  Catholic  Glennan  Church  «. 
Wachter,  42  Barb.  48.  But  not  if  the 
word  "estate"  is  used  throughout  the 
will  to  designate  personal  property 
only.  Worth  o.  Worth,  95  N.  C.  289. 
So,  an  annuity  is  charged  «by  a  direction 
that  it  be  paid  out  of  the  rents  of  an  ore 
bed.  Estate  of  Brotzman,  188  Pa.  8t. 
478. 

And  a  legacy  is  charged  on  a  specific 
derise  by  a  direction  to  the  devisee  to 
pay  it.  Loder  «.  Hatfield,  71  N.  Y. 
92 ;  Brown  «.  Enapp,  79  N.  T.  186 ; 
Eelsey  «.  Deyo,  8  Cow.  188 ;  Tole  e. 
Hardy,  6  Cow.  882 ;  Thayer  a,  Finne- 
gaD,184  Mass.  62;  Dudgeon  v.  Dudg- 
eoo.  87  Mo.  218 ;  Farra  «.  Adams,  12 
Bush  615.  So,  where  the  residuary 
resl  and  personal  property  is  given  with 
SQch  dbrecdon,  Harris  «.  Fly,  7  Paige 
423 ;  or  where  a  legacy  is  to  be  paid 
oat  of  the  proceeds  of  certain  land  de- 
vised. Van  Qiessen  e.  Bridgeford,  88 
N.  T.  849.  So,  where  the  devisee  is 
in  executor  and  is  directed  to  manage 
tlie  entire  estate  and  to  pay  a  certain 
legscy.  Carter  «.  Worrell,  96  N.  C.  858, 
sIthoQgh  a  similar  legacy  was  expressly 
charged  on  a  similar  devise  to  another 
son.  So,  where  the  devisee  is  directed 
to  pay  an  annuity,  Merrill  v.  Bickford, 
«5  Me.  118 ;  Wyckoff  «.  Wyckoff,  8 
Dick.  (N,  J.)  118 ;  8.  C.  4  Id.  844, 
slthongfa  the  personal  property  is  suf- 
ficient ;  or  to  pay  an  annuity  out  of  the 
interest.  Bailey  «.  Bailey,  115  111.  661 ; 
or  to  support  A. ,  Cady  v.  Cady.  67  Miss. 
425;  or  to  provide  for  an  imbecile 
chUd.  Huhlein  «.  Huhlein,  87  Ey.  247 ; 
or  for  minor  children,  Brandow  e. 
Brandow,  66  N.  Y.  401 ;  or  where  in  a 
devise  it  is  provided  that  the  wife  have 
a  home  and  support.  Estate  of  (Good- 
rich, 88  Wis.  492 ;  or  "  be  entitled  to  a 
liring  off  my  land."  Commons  «.  Com- 
mons, 116  Ind.  162.    So,  where  the  tes- 


tator  expresses  the  "desire"  that  the 
devisee  pay  what  is  necessary  and  de- 
sirable to  keep  A.  from  want.  Ward  «. 
Ward,  16  Abb.  N.  C.  258 ;  or  devises 
his  estate  to  his  wife  and  daughter,  the 
daughter  "  to  receive  a  thorough  educa- 
tion "over  and  above  her  share.  Hill 
«.  Jones,  65  Ala.  214. 

If,  however,  the  direction  to  the 
devisee  to  pay  a  legacy  is  separate  f  rom» 
and  indefwndent  of,  the  devise,  it  will 
be  a  personal  charge  merely,  and  not  & 
charge  on  the  land  devised,  Miltenberger 
e.  Schlegel,  7  Pa.  St.  241 ;  Van  VUet's 
Appeal,  102  Pa.  St.  674 ;  Cable's  Ap- 
peal, 91  Pa.  St.  527 ;  Walter's  Appeal, 
95  Pa.  St.  806 ;  Sistrunk  v.  Ware,  67 
Ala.  878.  So  too.  an  independent 
direction  that  the  devisee  pay  an  an- 
nuity, Owens  e.  Claytor,  56  Md.  129 
or  support  A.  Hart «.  Hart,  81  Ga.  785 
Haworth's  Appeal,  105  Pa.  St.  862 
South  Mahoning  Tp.  «.  Marshall,  188 
Pa.  St.  670.  And  a  legacy  will  not  be 
charged  on  land  devised  by  a  direction 
to  pay  it  *'  out  of  my  estate,"  followed 
by  a  residuary  devise  blending  the  real 
and  personal  property.  White  v.  Kauf- 
man, 66  Md.  89 ;  or  by  a  direction  that 
the  son  pay  the  legacy  after  a  devise  in 
trust  for  him  and  his  family,  Cissell  e. 
Cashell,  76  Md.  880 ;  nor,  in  general, 
where  there  is  clearly  an  intention  to 
leave  the  payment  to  the  honor  of  the 
devisee.  Larkin  o.  Larkin,  17  R.  1. 461. 
So,  where  the  will  provides  that  each  of 
several  devisees  shall  bear  his  share  of 
certain  legacies  by  bond  or  otherwise. 
Eirkpatrick  v,  Chesnut,  5  S.  C.  216. 

Exfjpren  charge — myect  to,  or  on  eon" 
ditian  of,  payment.  An  express  charge 
upon  land  specifically  devised  is  created 
by  making  the  devise  subject  to  the 
payment  of  the  legacy,  Devereux  «. 
Devereux,  78  N.  C.  886  ;  Porter  ©. 
Jackson,  95  Ind.  210  ;  Scott  v.  Patchin, 
54  Yt.  258  ;  or  annuity.  Wain  t.  Emly, 
11  C.  E.  Gr.  248 ;  Johnson  «.  Cornwall, 
26   Hun  499 ;   or   to  the  support  of 
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Wallace,  114  Ind.  109 ;  although  eTen 
where  the  personal  property  was  suffi-. 
cient  at  the  date  of  the  will  and  at  tes- 
tator's death,  the  blended  residuary 
clause  will  raise  an  Implied  charge  of 
legacies  on  the  residuary  real  estate. 
Scott  u.  Stebbins,  91  N.  Y.  605.  See, 
however,  contra,  Yanderhoof  «.  Lane, 
17  N.  Y.  Supp.  712 ;  and  before  the 
act  of  1858,  Laurens  «.  Read,  14  Rich. 
Eq.  245.  So,  where  the  personal  prop- 
erty was  sufficient  at  the  date  of  the 
will  and  became  worthless  before  the 
codicil,  and  there  was  a  power  of  sale 
In  the  codicil.  Hoyt «.  Hoyt,  85  N.  Y. 
142.  Parol  evidence  is  admissible  to 
show  that  the  personal  property  was 
insufficient  for  the  legacies,  Leigh  «. 
Savidge,  1  McCart.  126 ;  Dey  c.  Dey, 
4  C.  E.  Gr.  187 ;  but  see,  eontra,  Heslop 
«.  Galton,  71  SI.  528.  And  it  makes 
no  difference  that  the  residuary  gift  is 
made  in  trust  for  the  beneficiaries. 
Estate  of  Markley.  148  Pa.  St.  588 ;  or 
that  tlie  residuary  devisees  are  testator's 
heirs,  and  take  as  such  and  not  as  de- 
visees.   Matter  of  Root,  81  Wis.  263. 

But  legacies  will  not  be  charged  on 
testator's  land  by  a  void  gift  of  the 
blended  residuary  real  and  personal 
property  to  a  charity.  Estate  of  Hanbest, 
11  Phila.  10 ;  nor,  in  general,  by  a  valid 
residuary  bequest  of  the  real  and  per- 
sonal property,  if  other  legacies  in  the 
will  are  expressly  charged,  Johnson  v, 
Poulson,  5  Stew.  (N.  J.)  890,  revg. 
Poulson  V,  Johnson,  2  Id.  629 ;  nor  if 
the  legacies  are  made  expressly  payable 
out  of  the  personal  property,  Smith  «. 
Ifason,  89  Ya.  718  ;  nor  if  there  is  an 
express  direction  to  pay  debts  out  of  the 
personal  property,  and  the  legatees  are 
strangers  in  blood,  and  the  residue  is  be- 
queathed to  testator's  wife  and  children, 
Sevan  c.  Cooper,  72  N.  Y.  817 ;  nor 
where  the  legacies  were  to  grandchil- 
dren, followed  by  a  gift  of  the  residuary 
real  and  personal  property  "not  dis- 
posed  of "  to  a  daughter,  and  the  per- 


sonal property  was  more  than  the  real 
property,  and  then  sufficient  for  all  the 
legacies.  Myers  «.  Eddy,  47  Barb.  264. 
So,  where  the  legacy  was  to  a  charity, 
and  the  residue  was  bequeathed  to  tes- 
tator's children,  and  the  legacy  was  pay- 
able out  of  a  trust  fund  which  proved 
insufficient  after  payment  of  testator's 
debts.  Johnson  e.  Home  for  Aged 
Men,  152  Mass.  89.  So,  where  the 
personal  property  was  ample  at  tes- 
tator's death,  and  the  residue  was  be- 
queathed to  persons  (not  relatives)  who 
had  been  members  of  testator's  family 
for  many  years.  Brill  «.  Wright,  112 
N.  Y.  129;  or  where  the  personal 
property  was  ample  at  testator's  death, 
and  the  legacy  was  a  trust  to  Invest 
for  the  benefit  of  a  son  for  life  with 
a  remainder  to  a  daughter,  and  the 
residue  was  given  to  the  daughter, 
Wiltsle  «.  Shaw.  100  N.  Y.  191 ;  or 
where  the  personal  property  was  suffi- 
cient at  the  time  of  making  the  will,  and 
became  insufficient  before  the  testator's 
death  by  reason  of  his  conversion  of  it 
into  realty,  the  legacies  being  to  daugh- 
ters and  the  residuary  bequest  to  his 
sons,  Gridley  «.  Andrews,  8  Conn.  1 ; 
or  the  legacies  being  to  his  nephews  and 
the  residuary  bequest  to  his  daughters. 
Schnorr  «.  Schroeder,  45  Hun  148.  So, 
where  the  residuary  bequest  is  of  the 
real  and  personal  property  "  not  already 
devised  and  bequeathed,"  Lupton  v, 
Lupton,  2  Johns.  Ch.  614 ;  or  "  not 
before  disposed  of,"  Spillane  «.  Duryea, 
51  How.  Pr.  260:  coupled  with  the 
fact  of  the  sufficiency  of  the  personal 
property  at  the  time  of  making  the  will. 
Johnson  v.  Farrell,  64  N.  C.  266.  So, 
the  legacies  are  not  charged,  where  the 
residue  was  disposed  of  by  separate 
gifts  of  the  real  and  personal  property 
to  the  same  person  not  blended  in  one 
residuary  bequest.  Yan  Yliet's  Appeal, 
102  Pa.  St.  674. 

In  general,  debts  may  be  readily  en- 
forced against  the  realty,  and  it  is  the 
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duty  of  the  personal  representative  to 
aee  that  this  is  done  where  necessary. 
A  charge  of  debts  is  therefore  not  im- 
plied,  although  the  real  and  personal 
property  are  blended  in  the  residuary 
clause  after  a  direction  to  pay  the  debts, 
Hanson  «.  Hanson,  70  Me.  611  (see, 
however,  eontrat  Maybury  «.  Ghidy, 
67  Ala.  147) ;  and  although  the  executor 
had  a  testamentary  power  of  sale. 
Matter  of  Rochester,  110  N.  Y.  159 ; 
Matter  of  Bingham,  127  N.  Y.  296. 

Incited  charge — Other  pronnone  and 
eircuniitanees.  In  general,  if  a  charge 
of  lands  is  not  expressed,  it  must  be 
clearly  implied,  whether  for  debts. 
Matter  of  City  of  Rochester,  110  N.  Y. 
169  ;  Seaver  «.  Lewis,  14  Mass.  83  ;  or 
legacies.  Van  Winkle  v.  Van  Houten, 
2  Gr.  Ch.  172  ;  Lee  v.  Lee,  88  Va.  806  ; 
McLoughlin  v,  McLoughlin,  80  Barb. 
469.  A  legacy  is  charged  on  the  land 
by  implication,  where  the  real  property 
is  to  be  divided  into  certain  pecuniary 
legacies,  and  a  power  of  sale  is  given  to 
the  executors,  Qibbens  v.  Curtis,  8  Gray 
892 ;  or  where  there  is  a  direction  to 
convert  the  real  property  and  use  the 
proceeds  for  certain  purposes  includ- 
ing a  legacy,  American  Dramatic  Fund 
Association  v.  Lett,  15  Stew.  (N.  J.)  42  ; 
or  where  the  legacy  is  in  lieu  of  dower, 
and  all  the  real  and  personal  property  is 
to  be  sold  and  distributed  **  after  dis- 
charging all  charges  and  lawful  claims 
upon  the  same,"  Snyder  v.  Warbasse, 
8  Stock.  468  ;  or  where  the  legacy  is  to 
the  wife,  and  the  executors  are  author- 
ized to  pay  it '  *  before  any  of  the  other 
legacies  are  paid,"  and  are  directed  to 
sell  the  real  property,  Le  Fevre  «. 
Toole,  84  N.  Y.  95  ;  or  where  there  is  a 
direction  to  sell,  and  out  of  the  proceeds 
pay  *'  first  "  the  debts  of  the  deceased, 
and  the  personal  property  is  insufficient 
for  the  legacies,  Smith  «.  First  Church, 
11  C.  E.  Gr.  182  ;  or  where  the  legacy 
is  to  a  son  with  "priority"  over  the 
devise  to  the  widow,  Moore's  Appeal, 


84  Mich.  474 ;  or  is  "  to  be  secured  as 
by  bond  and  mortgage "  on  certain 
real  property.  Union  Methodist  &c. 
Church  V.  Wilkinson,  9  Stew.  (N.  J.) 
141.  So,  where  there  is  no  personal 
property  and  the  will  gives  the  executors 
power  of  sale  of  land,  Hoyt  v.  Hoyt, 

85  N.  Y.  142:  or  where  there  is  a 
general  power  of  sale  ''for  the  benefit 
of  my  legatees,"  and  the  testator  must 
have  known  the  insufficiency  of  his 
personal  property.  Brink  v.  Masterson, 
4  Dem.  624 ;  or  where  the  legacies  are 
sufficient  to  take  all  the  real  and  per- 
sonal property,  and  the  land  is  not  dis- 
posed of,  Leigh  V.  Savidge,  1  McCart. 
126 ;  or  all  the  personal  property  is 
otherwise  specifically  disposed  of. 
Parks  V.  Aldridge,  8  Fed.  Rep.  220. 
So,  the  eTpenaea  of  carrying  on  tes- 
tator's business  are  charged  on  his  land, 
where  there  is  a  direction  to  continue 
the  business  with  a  power  to  sell  real 
and  personal  property,  **  or  make  such 
other  disposition  of  it  as  the  safe  con- 
duct of  such  business  shall  seem  to 
require."  Willis  v.  Sharp,  118  N.  Y. 
686.  So,  a  charge  will  be  implied  from 
a  direction  to  erect  and  maintain  a  mon- 
ument, '*  intending  to  devise  to  him  "  a 
certain  farm,  followed  by  such  devise, 
Le  Rougetel  v.  Mann,  68  N.  H.  472  ;  or 
from  a  devise  of  all  testator's  real  and 
personal  property  "except  as  herein- 
after mentioned,"  followed  by  pecuniary 
legacies.  Hart  v,  Williams,  77  N.  C. 
426  ;  or  a  devise  of  all  the  real  and  per- 
sonal property  to  sons  *'  subject  to  tlie 
limitations"  afterward  set  forth,  and 
"  I  leave  it  to  them  to  make  proper  pro- 
vision for  their  sister,"  and  **  direction  " 
that  a  grandson  be  educated  at  the  ex- 
pense of  the  estate.  Cockerill  «.  Arm- 
strong, 81  Ark.  680. 

But  a  charge  will  not  be  implied 

because  the  legacy  is  in  lieu  of  dower, 
Paxson  V.  Potts.  2  Gr.  Ch.  818  ;  Boykin 
V.  Boykin.  21  S.  C.  513  ;  or  because  an 
annuity  is  given  to  the  testator's  mother 
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for  her  support  with  a  proTision  that 
flhe  should  remain  for  life  with  his  wife, 
Martin  c.  Goode.  Ill  N.  C.  288 ;  or 
from  the  fact  that  the  real  property 
was  not  disposed  of,  aud  there  was  a 
direction  in  the  will  that  all  excess  or 
deficiency  should  fall  on  the  legatees 
TpTo  rata  (the  personal  property  being 
more  than  sufficient  for  the  legacies), 
Bragaw  «.  Bolles,  6  Dick.  (N.  J.)  84 ; 
nor  where  the  legacies  were  payable  in 
installments,  and  after  the  last  payment 
became  due  all  the  personal  property 
was  given  to  the  children  with  a  specific 
devise  to  one  of  them,  Read  t.  Gather, 
18  W.  Va.  268 ;  nor  where  the  legatee 
was  of  testator's  blood,  and  the  personal 
property  was  known  to  be  insufficient 
(although  that  may  be  evidence  going  to 
show  such  intention),  Turner  «.  Gibb 
(N.  J.),  22  Atl.  Rep.  580 ;  nor  because 
the  personal  property  was  insufficient 
to  the  testator's  knowledge,  and  he 
required  his  executors  "  to  carry  out 
the  provisions  of  the  will,"  Taylor  «. 
Tolen,  11  Stew.  (N.  J.)  91 ;  nor  from  a 
direction  that  certain  legacies  be  "  first" 
paid  after  debts,  the  testator  having  at 
that  time  ample  personal  property  for 
all  the  legacies.  Arnold  «.  Dean,  61 
Tex.  249.  So,  where  a  legacy  of  five 
dollars  is  given  to  one  child  "  in  full  of 
her  share,"  and  the  personal  property  is 
not  disposed  of,  and  devises  of  land  are 
made  to  the  others  at  a  valuation,  such 
sums  will  not  be  charged  on  the  real 
property  as  so  much  money  to  be 
distributed  as  intestate*  personalty. 
Knaub's  Appeal,  144  Pa.  St.  822. 

Debts  and  legaciu — What  included, 
A  charge  of  testator's  debts  will  include 
the  testator's  liability  as  husband  on  an 
antenuptial  contract,  Warner  v.  Warner, 
18  Abb.  N.  C.  161 ;  or  his  liability  as 
a  surety.  Berg  u.  RadcHff,  6  Johns. 
Ch.  802.  So,  a  charge  of  all  debts 
"whether  on  bond  and  mortgage  or 
otherwise  "  includes  testator*s  mortgages 
on  lands  conveyed  by  him  to  his  chil- 


dren by  deeds  taking  effect  at  testator's 
death.  Waldron  «.  Waldron,  4  Bradf. 
114.  But  parol  evidence  is  not  admis- 
sible to  show  that  the  testator's  intention 
was  to  include  legacies  in  a  charge  of 
debts.  McCampbell  «.  McCampbell,  5 
Litt.  92.  And  a  charge  of  debts  will 
not  include  a  debt  which  was  satisfied 
by  a  legacy  to  the  debtor.  Ward  «. 
Coffield,  1  Dev.  £q.  108. 

A  charge  of  legacies  generally  in. 
dudes  annuities.  Heatherington  «. 
Lewenberg,  61  Miss.  872;  Nash  «» 
Taylor.  88  Ind.  847. 

What  property  charged.  Where  all 
of  the  testator's  property  is  clearly 
charged,  all  parcels  must  bear  the  biir- 
den  in  proportion  to  the  value  of  each 
piece,  Elliott  «.  Carter,  9  Gratt.  541 ; 
although  the  debt  charged  is  a  mort^ 
gage  on  a  particular  parcel.  Searles  o. 
Brace,  19  Abb.  N.  C.  10.  A  bequest 
of  one-half  of  the  residue  to  a  sister, 
and  half  of  the  remainder  to  a  nephew, 
and  **  all  the  rest  of  my  property  after 
payment  of  debts  and  legacies"  to 
heirs  of  a  deceased  brother,  has  been 
held  to  create  a  charge  of  debts  and 
legacies  on  all  the  residue  equally  (the 
single  share  of  the  brother's  heirs  being 
much  too  small  to  satisfy  them).  Wal- 
lace «.  Wallace,  28  K.  H.  155. 

But  where  the  language  is  specific, 
the  charge  will  be  confined  to  the  par- 
ticular property  indicated,  e.  ^.,  to  the 
residuary  personalty  where  a  specific 
devise  was  followed  by  a  residuary  gift 
of  the  personal  property  after  payment 
of  debts,  Adams  v.  Brackett,  5  Met. 
280 ;  Smith  «.  Atherton,  54  Hun  172 ; 
or  where  both  specific  devise  and 
residuary  personal  property  followed 
the  words  "  after  payment  of  my  debts 
I  give  and  bequeath  as  follows,'^ 
Decker  v.  Decker,  121  HI.  841 ;  or  to 
the  residuary  realty  (and  not  that  de- 
vised) in  a  specific  devise  to  the  execu- 
tor individually,  followed  by  a  residuary 
gift  after  payment  of  legacies,  Newsom 
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o.  Thornton,  82  Ala.  402;  or  in  a 
specific  devise  *'^ith  all  remainders 
and  excess  after  payment  of  legacies." 
Glass  «.  Dunn,  17  O.  St.  418.  So» 
where  testator  "  bequeaths  "  two  pieces 
of  land  to  his  wife,  followed  by  "  this 
bequest  is  subject  to  "  a  certain  legacy, 
the  charge  is  confined  to  the  latter 
devise.  Carroll  v.  Botsai,  65  Miss.  860. 
If  the  testator  has  only  an  undivided 
interest  in  a  piece  of  land,  his  charge  of 
a  legacy  on  th^  land  in  question  will 
be  a  charge  on  his  interest  in  it.  Toney 
9.  Spragins,  80  Ala.  541.  But  where 
there  is  a  direction  to  pay  debts,  and 
legacies  are  charged  on  real  property, 
if  there  is  **not  cash  enough,"  person- 
alty otherwise  exempt  from  debts,  such 
as  pension  money,  Is  made  subject  to 
debts  for  the  relief  of  the  legacies. 
Matter  of  Kennedy,  1  Connoly  181. 
But  if  real  and  personal  property  are 
given  to  a  wife  for  life  with  remainder 
to  the  sons,  a  legacy  charged  on  the 
property  "bequeathed"  them  will  not 
include  the  real  property.  Ogle  v. 
Tayloe,  49  Md.  158. 

A  charge  in  general  terms  on  the 
testator's  real  property  will  not  include 
lands  specifically  devised,  Kitchell  v. 
Young,  1  Dick.  (N.  J.)  506 ;  Daven- 
port  «.  Sargent,  68  N.  H.  688 ;  espe- 
cially a  devise  of  the  homestead  to  the 
widow  in  lieu  of  dower.  Fretmore  f. 
Peck,  66  How.  Pr.  54.  If  in  terms  it 
includes  all  the  real  property,  that 
which  is  not  disposed  of  will  be 
primarily  liable.  Stires  «.  Stires,  1 
Halst.  Ch.  224  So,  a  direction  that 
debts  be  paid  out  of  the  first  moneys 
that  come  to  the  executor's  hands  does 
not  charge  a  specific  legacy  of  notes,  &c. 
in  exoneration  of  realty  which  is  not  dis- 
posed of.  Douglass  V.  Rader,  15  Lea 
651 .  For  a  testamentary  provision  shift- 
ing the  charge  of  a  legacy  in  a  certain 
contingency  from  one  piece  of  property 
to  another,  see  Albright  o.  Albright,  128 
Pa.  St.  881.    And  the  charge  of  a  legacy 


on  a  lease  of  certain  land,  "  and  no  other 
part  of  my  estate,"  has  been  held  to 
include  a  new  lease  of  the  same  land 
after  the  first  lease  had  been  annulled. 
Shupp  «.  Qaylor,  108  Pa.  St.  319. 

Principal  and  income.  Where  lega- 
cies are  charged  on  lands,  the  charge 
will  include  the  rents  if  necessary,  as 
well  as  the  proceeds  of  sale.  Pond  v. 
Allen,  15  R.  I.  171  ;  especially  where 
there  is  a  direction  to  sell  the  land,  if  the 
personal  property  prove  insufficient  for 
the  payment  of  the  legacies.  Lyon  v. 
Church  of  the  Redeemer,  14  Stew.  (N.  J.) 
889.  But  if  the  executor  is  merely 
authorized  to  sell,  until  he  makes  sale 
the  rents  belong  to  the  devisee.  Brooks 
V.  Jackson,  125  Mass.  807.  So,  under  a 
power  of  sale  for  debts.  Clif t  v.  Moses, 
116  N.  Y.  144.  So,  Bucher  «.  Bucher. 
86  111.  877,  although  the  devisee  is 
executrix  (it  not  being  incumbent  on  her 
to  sell  until  the  personal  property  is 
exhausted). 

An  express  charge  of  the  widow's 
support  on  a  farm  devised  to  the  son  for 
life,  '*and  the  proceeds  and  avails," 
will  include  the  current  profits  or  rents. 
Walker  v.  Downer,  55  Hun  75.  And 
where  the  residuary  real  and  personal 
property  is  given  to  constitute  a  fund 
for  the  support  of  the  daughter,  it  will 
be  a  charge  on  principal  and  income, 
and  the  principal  may  be  taken,  if  neces- 
sary. Bierce  «.  Bierce,  41  O.  St.  241. 
But  where  the  estate  is  given  to  the  wife 
and  daughter  with  a  provision  for  the 
daughter  "  to  receive  a  thorough  educa- 
tion "  over  and  above  her  share,  such 
charge  will  be  paj'able  first  out  of  the 
net  rents.  Hillo.  Jones,  65  Ala.  214.  So, 
where  '*  a  living  off  of  my  land  "  is  given 
to  the  wife.  Commons  «.  Commons, 
115  Ind.  162.  In  North  Carolina,  how- 
ever,  it  is  held  that  a  devise  to  A.,  the 
widow  to  "have  support  out  of  the 
land"  charges  only  the  rents  and 
profits,  and  not  the  land  nor  the  person 
of  the  devisee.    Gray  «.  West,  98  N. 
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C.  442 ;  Misenheimer  «.  SifPord,  94 
N.  C.  692. 

If  a  legacy  is  made  payable  out  of  the 
**  net  profits  *'  of  a  plantation,  it  will  be 
confined  to  the  income,  Taylor  v.  Har- 
well, 66  Ala.  1 ;  or  if  the  real  and 
personal  property  are  bequeathed  to  the 
wife  for  life,  *'  c^e  to  provide  "  a  home, 
maintenance,  and  annuity  for  A.  (the 
devisee  having  no  greater  estate),  Jack- 
son V,  Atwater,  19  Hun  627  ;  Brandow 
V.  Brandow,  66  N.  T.  401 ;  and  a  direc- 
tion to  pay  debts  does  not  enlarge  to  a 
fee  an  estate  devised  for  life  or  widow- 
hood. Giles  «.  Little,  104  U.  S.  291. 
And  where  the  net  income  of  land  is 
given  with  power  in  the  executor  to  ap- 
ply the  income,  and,  if  necessary,  sell  the 
land  for  debts  and  legacies,  the  income 
will  be  charged  with  the  debts  and  lega- 
cies, although  accepted  in  lieu  of  dower. 
Kline's  Appeal,  117  Pa.  St.  189. 

A  devise  to  B.,  and  an  annuity 
bequeathed  to  A.,  ''out  of  the  rents" 
charges  the  rents  only.  Nudd  «. 
Powers,  186  Mass.  278.  But  where  an 
annuity  and  legacies  are  given,  and 
power  is  given  to  the  executor  to  dis- 
pose of  the  property  and  invest  the  pro- 
ceeds so  as  to  provide  sufficient  income 
for  the  payment  of  legacies,  the  annuity 
will  not  be  confined  to  the  income,  but 
the  principal  will  be  applied,  if  needed, 
to  its  payment.  Addition  v.  Smith,  88 
Me.  661.  As  to  funds  applicable  to  the 
payment  of  annuities,  see  Vol.  II.  p. 
662,  n. 

Legcicy  charged^  When  payable.  If 
a  legacy  is  charged  on  a  devise  in  re- 
mainder, it  will  be  payable  when  the 
remainder  takes  effect.  Perry  v.  Hale, 
44  N.  H.  808  ;  Spence  o.  Robins,  6  Gill 
&  J.  607.  If  it  is  charged  on  a  fund, 
and  payable  ''when  it  shall  be  con- 
venient" to  executors,  it  will  be  due 
when  there  are  sufficient  funds  in  hand. 
Van  Rensselaer  v.  Van  Rensselaer,  118 
N.  Y.  207.  If  the  testator  devises  to 
his  son  lands  "  I  lately  bought  at  the 


same  price  and  on  the  same  terms,"  but 
without  interest,  and  bequeaths  to  other 
children  the  excess  of  such  value  over 
and  above  the  devisee's  share,  and 
the  testator  had  given  a  purchase 
money  mortgage  payable  in  instaU- 
ments  with  interest,  the  payments  by 
the  devisee  will  fall  due  without  in- 
terest to  correspond  with  the  install- 
ments. Enders  v,  Enders,  49  Mich. 
182.  But  if  a  legacy  is  charged,  with 
a  future  time  for  payment,  and  interest 
until  it  is  payable,  after  a  long  default 
in  interest  and  on  other  incumbrances 
a  court  of  equity  may  order  sale  and 
investment  of  the  proceeds  for  the 
legatee.  Woodward  v.  Woodward,  1 
Stew.  (N.  J.)  119.  In  general,  how- 
ever, and  in  the  absence  of  testamen- 
tary directions,  the  legacies  charged  on 
land  are  payable  like  other  legacies  at 
the  end  of  one  year,  Butler  v.  John- 
son, 41  Hun  206;  see  too.  Vol.  H. 
p.  709,  ubi  eupra;  and  will  be  pre- 
sumed to  be  paid  after  the  lapse  of 
forty  years.  Grimes  «.  Smith,  70  Tex. 
217.  But  see.  contra,  after  twenty-four 
years,  Quackenbush  v.  Quackenbush, 
42  Hun  829.  And  to  the  effect  that 
the  Statute  of  Limitations  does  not  run 
against  a  legacy  charged  on  land,  see 
Shannon  v.  Howell,  86  Hun  47  ;  Loder 
fj.  Hatfield,  71  N.  Y.  92. 

Er^oreement  of  charge  against  land. 
A  charge  of  legacies  or  debts  on  land 
should  be  enforced  by  the  legatee  or 
creditor,  and  not  by  the  executor.  Dill 
«.  Wisner,  28  Hun  128.  So,  as  to  an 
annuity.  Robinson  v,  Mclver,  68  N.  C. 
646.  But  the  executor  may  enforce  a 
charge  on  the  lands  devised  for  burial 
expenses.  Cool  v.  Higgins,  8  C.  E. 
Gr.  808.  So  too,  to  reimburse  himself 
for  advances  on  an  annuity  charged 
(even  after  the  death  of  the  annuitant). 
Allport  fj.  Jerrett.  41  N.  Y.  S. 
R.  82.  And  in  Indiana,  he  may  sell 
by  order  of  the  court  for  debts  and 
legacies,    although    the    legacies    are 
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charged  on  the  land.  American  Coal 
Co.  «.  Clemens,  182  Ind.  168.  In 
PennsylTania,  a  legacy  charged  may  be 
enforced  In  the  Probate  Court.  Eyre's 
Appeal.  106  Pa.  St.  184.  And  in  Ntfw 
Jeruy  there  is  a  statutory  provision 
for  the  setting  apart  of  lands  by  com- 
missioners  appointed  by  the  Probate 
Court  to  secure  the  jmyment  of  a  con- 
tingent legacy  made  chargeable  on  the 
testator's  lands  (1877  Rev.  682). 

In  general,  a  charge  should  be  en- 
forced by  a  bill  in  equity  for  sale  of 
the  lands  charged.  Tuohy  «.' Martin, 
2  MacArth.  672  ;  Rennie  v,  Crombie,  1 
Beas.  467  ;  Merritt  v,  Bucknam,  78  Me. 
604 ;  George  v,  McMullin,  8  Del.  Ch. 
269 ;  Pearcy  v.  Greenwell,  80  Ky.  616 ; 
Mathewson  «.  Arnold,  12  R.  I.  146; 
Lofton  «.  Moore,  88  Ind.  112.  And 
where  the  '*  support "  of  the  widow  is 
charged  on  lands  devised,  the  court 
may  on  bill  in  equity  fix  the  amount  of 
a  proper  annuity  and  direct  the  de- 
visee's heirs  to  pay,  or  the  land  to  be 
sold  in  default  of  f^ayment.  Rhoades 
V.  Rhoades,  88  111.  189.  And  a  court 
of  equity  may  enforce  a  testamentary 
charge,  notwithstanding  fraudulent 
and  collusive  disallowance  of  the  will 
in  the  Probate  Court.  Welherbee  «. 
Chase,  67  Vt.  847. 

Legacies  charged  on  lands  devised 
should  be  enforced  against  the  land, 
and  not  by  action  against  the  executor. 
Cann  «.  Fidler,  62  Ind.  116 ;  Frampton 
V.  Blume,  129  Mass.  162.  And  the  ex- 
ecutor is  not  liable  for  a  legacy  charged 
on  a  specific  bequest  after  delivery  of 
the  property  bequeathed.  Hines  v. 
Hines,  96  N.  C.  482.  A  Judgment, 
however,  against  the  executor  and  his 
sureties  does  not  bar  proceedings 
against  the  real  property  charged. 
Reynolds  v.  Bond,  88  Ind.  86. 

Under  a  general  charge  the  personal 
property  should  be  first  exhausted. 
Mathewson  9.  Arnold,  12  R.  I.  146. 
But  this  is  not  necessary  in  the  case  of  a 


specific  devise,  under  which  the  devisee 
has  by  his  acceptance  of  the  devise 
become  personally  liable.  Lofton  «. 
Moore,  88  Ind.  112.  And,  on  the  other 
hand,  where  the  lands  are  charged, 
the  residuary  real  estate  must  be  ex- 
hausted before  recourse  is  had  to  the 
personalty  required  for  the  payment  of 
legacies.  Watts  v.  Watts,  88  O.  St. 
480.  Under  a  direction  to  pay  a  debt 
and  legacies  out  of  the  proceeds  of 
land  the  debts  are  entitled  to  be  first 
paid.  Matter  of  Hopkins,  67  Hun  9. 
And  this  is  true  even  of  a  direction 
that  a  devisee  pay  $600  to  the  executor 
for  legacies,  if  the  fund  is  required  for 
debts.  Smith  v.  Carroll,  112  Pa.  St. 
890. 

Where  the  residuary  devise  is  charged, 
the  title  vests  in  the  devisee  subject 
to  the  charge.  Chapman  «.  Craig,  87 
Mich.  870.  If  the  estate  charged  is  a 
reversion,  the  court  may  order  it  to  be 
sold.  Matter  of  Root,  81  Wis.  268. 
But  if  the  land  is  devised  in  tail  subject 
to  a  charge,  the  entire  fee  will  be  sold. 
Gause  t;.  Wiley,  4  Serg.  &  R.  609. 

Purchitse  from  devisee.  Where  the 
legacy  is  charged  on  land  devised,  the 
devisee's  grantees  take  the  land  subject 
to  the  charge.  Bartholomew  v.  Mer- 
riam,  66  Hun  280 ;  Taft  v.  Morse,  4 
Met.  628;  Farra  v,  Adams,  12  Bush 
616 ;  Moore's  Appeal,  84  Mich.  474 ; 
Scott  V.  Patchin,  64  Vt.  258.  So,  a 
devise  conditioned  on  the  support  of  a 
third  person,  Meakin  v.  Duvall,  48  Md. 
872 ;  or  for  his  support,  Stillwell  «. 
Leavy,  84  Ey.  879.  And  the  charge  is 
superior  to  the  grantee's  claim  for  im- 
provements made  by  him.  Bennett  v. 
Akin,  88  Hun  261. 

So,  a  mortgagee  of  the  devisee  will 
take  subject  to  an  annuity  charged. 
Wain  V,  Emly,  11  C.  E.  Gr.  248  ;  Per- 
kins V.  Emory,  66  Md.  27  ;  and  will  be 
liable  for  its  payment  while  he  is  in 
possession  under  foreclosure.  Fetch  v. 
Taylor,  18  Pick.  188.    In  like  manner. 
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where  the  devise  \a  to  the  wife  in  trust 
for  the  support  of  her  children,  she 
cannot  encumber  Uie  land  for  her  own 
debts,  Rountree  «.  Dixon,  105  N.  C. 
850 ;  and  a  mortgagee  of  the  devisee 
takes  subject  to  the  testator's  debts. 
McCullough  V.  Copeland,  40  O.  St.  880; 
Shaw  t;.  Barksdale,  25  S.  C.  204. 

So,  the  devisee's  creditors  are  8ub> 
ordinated  to  a  legacy  charged  on  the 
devise,  Estate  of  Laughlin,  181  Pa.  St. 
888 ;  or  a  charge  of  the  support  of  a 
third  person.  Cockerill  t^.  Dale,  88 
Oratt.  45. 

But  where  there  is  a  general  charge 
of  legacies,  the  devisee's  grantee  is  only 
subject  to  the  burden  after  the  legatee 
has  exhausted  his  remedy  against  the 
personal  property,  Eelsey  «.  Western, 
2  N.  Y.  600;  and  against  the  devisee 
personally,  Id.;  Dodge  «.  Manning,  1 
N.  Y.  298;  and  he  may  require  the 
legatee  to  resort  first  to  the  devisee  per- 
sonally. Perry  a.  Hale,  44  N.  H.  868. 
And  a  grantee's  liability  cannot  exceed 
the  amount  of  property  conveyed  to 
him  or  rents  received  by  him.  Hill «. 
Jones,  65  Ala.  214.  Where  the  testa- 
tor's debts  are  charged  generally  on  the 
real  estate,  a  }xma  fide  purchaser  from 
the  devisee  after  the  time  has  expired 
for  proceeding  against  the  real  estate 
will  take  the  land  discharged  from  the 
debts,  White  «.  Kane,  51  N.  Y.  Super. 
Ct.  295  ;  S.  C.  1  How.  Pr.  N.  S.  882  ; 
although  the  will  directed  distribution 
after  the  debts  are  paid,  Smith  v.  Soper, 
82  Hun  46 ;  and  he  need  not  inquire 
as  to  the  application  of  the  purchase 
money.  White  v.  Kane,  ubi  rnvgra; 
Andrews  v.  Sparhawk,  18  Pick.  898. 

In  general,  a  purchaser  from  the  de- 
visee may  be  said  to  take  with  full 
notice  of  the  charge,  Harris  «.  Fly,  7 
Paige  422 ;  and  the  will  itself  is  suffi- 
cient  notice  to  the  purchaser,  Wilson 
«.  Piper,  77  Ind.  487 ;  Brooks  «.  Eskins, 
24  Mo.  Ap.  296;  Whittle  «.  Tarver, 
75  Qa.  818 ;  or  mortgagee.   Nash  d.  Tay- 


lor, 88  Ind.  347.  So  too,  a  pending 
suit  against  the  administrator.  Den  v. 
Jones,  Coxe  181.  But  as  to  the  right  of 
a  bona  fids  purchaser,  before  suit  actu- 
ally begun  to  enforce  the  charge,  see 
Warren  «.  Raymon,  17  S.  C.  168  ;  Gro- 
tenkemper  v.  Bryson,  79  Ky.  853. 

Discharge  of  land  by  payment-- Be-' 
leaee  and  waiter.  The  devisee  may 
discharge  the  land  devised  from  the 
lien  by  payment  of  the  legacy  charged. 
And  if  the  legacy  is  charged  on  lands 
not  devised,  the  heir  at  law  may  pay 
the  legacy  and  take  the  land.  Clay- 
ton «.  Somers,  12  C.  E.  Gr.  280.  But 
the  land  will  not  be  discharged  from 
the  lien  by  the  devisee's  bond  to  the  leg- 
atee, although  accepted  by  the  legatee 
and  receipted  as  in  full  payment,  Kel- 
sey  «.  Western,  2  N.  Y.  500 ;  nor 
by  the  Joint  bond  of  the  executors  as 
residuary  devisees  and  legatees.  Am- 
herst College  V.  Smith,  184  Mass.  548. 
And  a  note  given  by  the  devisee  to  the 
legatee  for  the  legacy  may  be  enforced 
against  the  land  by  an  order  for  sale. 
Palmer  v.  Simpson,  69  Gki.  792.  But 
where  the  sum  charged  on  the  land 
appears  in  the  executor's  account  to 
have  been  paid,  a  bona  fide  purchaser  of 
the  land  will  take  the  land  discharged 
from  the  lien,  Van  Bibber  v.  Reese,  71 
Md.  608 ;  Manifold  «.  Jones,  117  Ind. 
212.  But  neither  such  account  without 
actual  payment,  nor  a  personal  Judgment 
against  the  executor  and  his  surety, 
will  relieve  the  land  in  the  hands  of 
the  original  devisee,  especially  where 
he  was  also  the  executor.  Reynolds  «. 
Bond,  88  Ind.  86.  Nor  will  a  judg- 
ment for  the  legacy  recovered  against 
the  executor  and  his  sureties  relieve 
the  land.    Re3nQolds  v.  Bond,  ubi  supra. 

The  land  may  be  discharged  by  an 
express  release.  But.  where  an  annu- 
itant releases  the  undivided  share  of 
one  devisee,  it  will  not  relieve  his  co- 
devisees  from  their  proportionate  share. 
Nash  V.  Taylor,  88  Ind.  847.    And  a 
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fraudulent  release  by  the  guardian  of 
an  infant  legatee  without  consideration 
will  be  invalid  even  as  to  purchasera  or 
mortgagees.  Blauvelt  «.  Van  Winkle, 
2  Stew.  (N.  J.)  111.  So,  as  to  judg. 
ment  creditors  of  the  devisee,  a  release 
without  consideration  by  a  trustee. 
Lancaster  Bank's  Appeal,  127  Pa.  St. 
214.  If  the  legatee's  rights  devolve  by 
his  death  on  the  devisee,  and  would 
therefore  merge  in  his  title,  it  has  been 
held  that  such  merger  wiU  take  effect 
in  his  grantee  and  inure  to  his  benefit. 
Harris  v.  Fly,  7  Paige  422.  But  see, 
tontra,  Pennock  v.  Eagles,  102  Pa.  St. 
290.  The  legatee  waives  his  rights  as 
against  a  mortgagee  of  the  land  by 
Joining  in  the  mortgage.  Thayer  v. 
Finnegan,  134  Mass.  62. 

Discharge  by  ademption,  lapse,  Ac. 
If  the  land  devised  and  charged  with  a 
legacy  is  afterward  sold  by  the  testator, 
the  legacy  will  be  adeemed  and  the 
land  discharged.  Walls  v.  Stewart,  16 
Pa.  St.  276 ;  but  legacy  and  charge 
will  both  remain  intact,  if  the  grantee 
Is  to  pay  the  legacy  as  part  of  the 
consideration  for  the  conveyance. 
Tigner  «.  McGehee,  60  Miss.  185  ; 
Welch's  Appeal,  28  Pa.  St.  868.  The 
testator  may  also  revoke  the  legacy 
or  the  charge.  But  if  the  land  is  de- 
vised in  the  will  to  A.  subject  to  the 
charge  of  a  legacy,  the  charge  will  not 
be  revoked  by  a  codicil  devising  the 
same  land  to  B.  without  mention  of  the 
legacy.  Devereux  «.  Devereux,  81  N.  C. 
12.  Nor  will  a  subsequent  renunciation 
of  the  devise  by  the  devisee  affect  the 
legatee's  rights  against  the  land  charged. 
Young's  Appeal,  108  Pa.  St.  17  ;  Bird- 
sail  V,  Hewlett,  1  Paige  82.  An  an- 
nulty  charged  on  lands  may  even  be 
maintained  as  such,  although  it  was  in- 
cluded in  the  scheme  of  a  testamentary 
trust  which  is  void.  McOormack  «. 
McCormack,  60  How.  Pr.  196. 

Land  charged  with  a  legacy  may  be 
discharged  by  the  lapsing  of  the  legacy. 


Hillis  9.  Hillis,  16  Hun  76 ;  Garland 
V.  Smiley.  6  Dick.  (N.  J.)  198,  distin- 
guishing between  general  legacies  and 
legacies  charged  on  the  land  as  to  lapse 
of  legacies  payable  in  future.  As  to 
this  distinction,  see  Vol.  II.  pp.  497, 
n..  565,  n.,  ubi  supra.  But  the  legacy 
charged  will  not  lapse  because  the 
devise  lapses,  Thurber  v.  Chambers, 
66  N.  Y.  42  ;  or  because  the  residuary 
devise  charged  lapses  in  part.  Lang- 
stroth  «.  Golding,  14  Stew.  (N.  J.)  49. 

Where  a  devisee  is  directed  to  pay 
a  certain  sum  to  the  executor  to  pay 
legacies,  and  the  money  is  absorbed 
with  other  personal  property  for  the 
payment  of  debts,  the  land  is  not 
charged  with  any  further  payment  for 
the  legacy.  Smith  v.  Carroll,  112  Pa. 
St.  890.  And  in  New  York,  the  land 
charged  with  a  legacy  will  not  be  dis- 
charged by  a  devastavit  of  the  personal 
property,  which  was  originally  suffi- 
cient. Blauvelt  v.  De  Noyelles,  26  Hun 
590. 

Discfiarge  by  saie.  Where  the  land  is 
sold  under  an  express  power  of  sale,  it 
is  sold  clear,  and  the  charge  follows  the 
proceeds.  Lombaert's  Appeal,  99  Pa. 
St  580 ;  Estateof  Wainwright,  11  Phila. 
147 ;  Turner  v.  Turner,  57  Miss.  775  ; 
Danish  v.  Disbrow,  51  Tex.  285.  So, 
under  a  general  power  of  sale  after  a 
devise  in  trust  to  the  executora.  Brad- 
ford V.  Mogk,  55  Hun  482  ;  Woods  v. 
White,  97  Pa.  St.  222  So,  if  the  land 
is  sold  for  the  payment  of  the  testator's 
debts,  the  balance  of  the  proceeds  after 
paying  the  debts  will  be  subject  to  the 
charge.  Martin  v.  Cullen,  8  Stew. 
(N.  J.)  426.  The  legatee  cannot  object 
to  sale,  if  a  fair  price  is  realized,  if  the 
proceeds  are  applied  to  the  legacy. 
Handle  v.  Carter,  62  Ala.  95.  But 
where  there  is  a  direction  to  sell  and 
pay  the  legacy,  it  may  be  enforced 
against  the  purchaser  under  the  power 
of  sale  who  has  not  paid  his  purchase 
money.    Elstner  v,  Fife,  82  O.  St.  858. 
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In  Pennsylyania,  lands  will  be  dis- 
charged by  any  judicial  sale,  such  as 
a  sale  for  unpaid  assessments,  Biyan's 
Appeal,  101  Pa.  St.  880  ;  or  a  sheriff's 
sale  on  a  judgment  against  the  devisee, 
Hanna's  Appeal,  81  Pa.  St.  68 ;  Pryer 
«.  Mark,  129  Pa.  St.  629 ;  the  legatee 
looking  to  the  proceeds  of  the  sale. 
But  see,  contra,  as  to  a  partition  sale  to 
which  the  legatee  was  not  a  party, 
Allegheny  National  Bank  o.  Hays,  12 
Fed.  Rep.  668. 

Permmal  liability.  A  devisee  be- 
comes personally  liable  for  payment  by 
the  acceptance  of  a  devise  which  is 
charged  with  a  legacy,  Qlen  «.  Fisher, 
6  Johns.  Ch.  88 ;  Brown  v.  Enapp, 
79  N.  T.  186 ;  Eelsey  v.  Western,  2 
N.  Y.  600 ;  Bushnell  f>.  Carpenter,  28 
Hun  19 ;  Johnson  «.  Cornwall,  26  Hun 
499 ;  Etter  v.  Greenawalt,  98  Pa.  St. 
422;  Headley  v.  Renner,  129  Pa.  St. 
642 ;  Lofton  v.  Moore,  88  Ind.  112 ; 
Burch  0.  Burch,  62  Ind.  186  ;  Porter 
V.  Jackson,  96  Ind.  210;  Eskridge  v. 
Farrar,  84  La.  An.  709  ;  Yearly  v.  Long, 
40  O.  St  27  ;  Hoover  «.  Hoover,  6  Pa. 
St.  861 ;  Miltenberger  «.  Schlegel,  7  Pa. 
St.  241  ;  or  conditioned  for  its  payment, 
Wieting  «.  Bellmyer,  60  Hun  824; 
Adams  v.  Adams,  14  Allen  66 ;  or  for 
the  support  of  a  third  person,  Dick- 
son V.  Field,  77  Wis.  489 ;  or  which  is 
charged  with  the  payment  of  debts. 
Eyre's  Appeal,  106  Pa.  St.  184.  And 
the  devisee's  personal  liability  is  irre- 
spective of  the  value  of  the  land  devised, 
Taliaferro  v.  Day,  82  Va.  79 ;  and  not- 
withstanding the  fact  that  he  is  ex- 
pressly exempted  from  giving  bonds ; 
Evans  v,  Foster,  80  Wis.  609 ;  and  has 
an  option  to  pay  the  legacy  by  convey- 
ing part  of  the  land  to  the  legatee. 
Dunne  v.  Dunne,  66  Cal.  167.  So  too, 
where  land  is  devised  and  the  devisee, 
and  not  the  land,  is  made  liable  for  pay- 
ment of  the  legacy.  Zimmer  o.  Sen> 
nott,  134  HI.  605.  But  he  is  not  per- 
sonally liable  if  he  renounces  the  devise. 


Eling  V.  Gridley,  46  Conn.  666;  nor 
unless  he  accepts  it.  Perry  «.  Hale,  44 
N.  H.  863 ;  Wilson  v.  Moore,  86  Ind. 
244.  His  acceptance  will,  however,  be 
presumed  if  the  gift  is  beneficial  and  is 
not  discharged  by  him.  Yawger  v. 
Yawger,  10  Stew.  (N.  J.)  216.  And  the 
executor  himself  purchasing  land  which 
is  devised  charged  with  a  legacy  be- 
comes personally  liable  for  its  payment. 
Estate  of  Blake,  184  Pa.  St.  240 ;  al- 
though he  does  not  become  personally 
liable  for  legacies  not  charged  by 
the  fact  that  he  is  a  devisee  under  the 
will.  Estate  of  Duvall,  146  Pa.  St 
176. 

And,  in  general,  no  personal  liability 
falls  on  a  specific  devisee  for  the  pay- 
ment of  legacies  charged  generally  on 
the  whole  estate,  Quackenbush  v, 
Quackenbush,  42  Hun  829 ;  or  on  the 
real  estate,  Clayton  «.  Boyce,  62  Miss. 
890  ;  if  the  personal  estate  is  insufficient. 
Hayes  v.  Sykes,  120  Ind.  180.  So,  for 
administration  expenses  charged  gener- 
ally. Boynton  v.  Laddy,  82  N.  Y. 
S.  R.  678.  So,  where  there  is  a  direc- 
tion that  the  residuary  devisee  pay  a 
certain  legacy.  Pilkins  v.  Peet  (la.), 
64  N.  W.  Rep.  216.  In  like  manner 
no  personal  liability  arises  from  the 
devisee's  acceptance,  for  a  legacy  pay- 
able '*out  of  the"  devised  estate, 
Wallington  v.  Taylor,  Saxt.  814 ;  or  for 
debts  to  be  paid  out  of  the  proceeds  of 
the  land,  Hulton's  Appeal,  104  Pa.  St 
869  ;  or  for  a  legacy  to  be  paid  out  of 
the  rents,  De  Haven  v.  Sherman,  181  111. 
116  ;  or  an  annuity  charged  on  the  rents 
only,  Nudd  v.  Powers,  186  Mass.  278  ; 
or  for  a  •*  living  off  the  land."  Com- 
mons «.  Commons,  116  Ind.  162,  696. 
But  see,  contra,  as  to  debts  "  which  are 
to  be  paid  from"  a  specific  bequest. 
Bishop  V.  Howarth,  69  Conn.  466. 
Where  the  devisee  receives  the  rents  of 
the  land  charged,  he  becomes  so  far  the 
trustee  of  the  legatee,  and*  cannot  set  up 
the  Statute  of  Limitations  in  his  defense 
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against  the  legatee.  Smith  v.  Smith,  7 
Md.  65.     * 

It  has  been  held,  in  Pennsylvania,  that 
such  personal  liability  may  be  enforced 
by  an  action  of  debt,  Headley  v.  Renner, 
139  Pa.  St.  642  ;  in  the  Probate  Court. 
Pierce  r>.  Livingston,  80  Pa.  St.  99. 
But  to  the  effect  that  chancery  has 
exclusive  jurisdiction,  if  there  is  no 
express  promise,  see  Lock  wood  v.  Stock- 
holder, 11  Paige  87.  If  the  devisee  is 
dead,  the  suit  will  be  against  his  per- 
sonal representatives  as  an  individual 
debt  of  the  deceased  devisee.  Glen  v, 
Fisher,  6  Johns.  Ch.  86.  And  if  the 
land  is  devised  to  several  in  common, 
all  may  be  sued  together,  although  the 
will  directs  each  to  pay  one-half. 
Swazey  «.  Little,  7  Pick.  296.  Where 
there  is  a  charge  on  the  land,  and  the 
residuary  devisee  has  given  the  statu- 
tory bond,  the  legatee  may  proceed  on 
the  bond  or  against  the  land.  Sheldon  «. 
Purple,  16  Pick.  628.  And  he  may  pro- 
ceed against  the  land  without* exhaust- 
ing the  personal  property.  Lofton  «. 
Moore,  88  Ind.  112.  But  where  the 
devisee  is  directed  to  convey  certain 
land  or  pay  a  certain  sum  of  money, 
and  the  legatee  has  had  possession  of 
the  land  during  the  devisee's  lifetime, 
and  as  his  heir  after  his  death,  she  can- 
not sue  the  devisee's  estate  for  the 
money.  Mitchell  v.  Mitchell,  8  Md. 
Ch.  71. 

P&iMT  of  tale.  Apart  from  the 
charging  of  land  just  considered  and 
from  devises  to  the  executor  in  trust  for 
special  purposes  (the  consideration  of 
which  belongs  rather  to  a  treatise  on 
trusts),  a  testamentary  power  of  sale  is 
frequently  given  to  the  executor  for 
debts  and  legacies  or  other  specified 
purposes.  Such  power,  although  it 
ordinarily  carries  no  title  to  the  execu- 
tor, entitles  him  to  the  possession  of  the 
title  deeds  of  the  land.  Mills  v.  Mead, 
7  Hun  86.  ^b  to  powers  of  sale,  ex- 
press and  implied,  see  Vol.  I.  p.  797,  n.. 


vbi  9upra»  In  general,  the  terms  of 
the  power  clearly  define  its  scope. 
But  a  general  discretionary  power 
to  the  executor  to  sell  real  estate 
gives  him  the  power  to  sell  for  debts. 
Matter  of  Powers,  124  N.  Y.  861 .  And 
a  power  of  sale  for  legacies  must  leave 
the  proceeds  of  the  sale  liable  to  be 
applied  for  debts,  if  necessary.  Clay- 
ton V.  Somers,  12  C.  E.  Gr.  280.  But 
where  they  are  authorized  to  sell  or 
mortgage  for  debts,  a  mortgage  can  be 
made  by  them  for  that  purpose  only. 
Iowa  Loan  &  Trust  Co.  «.  Holderbaum 
(la.),  62  N.  W.  Rep.  650.  If,  however, 
the  power  of  sale  is  specifically  only 
for  distribution  after  the  death  of  a 
devisee  for  life,  and  there  is  no  personal 
property,  the  court  cannot  order  the 
executor  to  pay  debts,  except  by  ordi- 
nary probate  sale  under  the  statute. 
Lynch  v,  Patchen,  8  Dem.  68.  In  such 
case  he  has  no  control  over  the  land  in 
the  meantime,  and  if  it  is  needed  for 
the  payment  of  debts,  he  must  apply 
to  the  court  for  an  order  of  sale.  James 
V,  Beesly,  4  Redf.  286.  But  if,  *«  after 
all  just  debts  are  paid,"  there  is  a  pro- 
vision that  the  executor  may  sell  to 
carry  out  the  provisions  of  the  will,  it 
will  confer  a  power  to.  sell  for  debts. 
Matter  of  Rosenfield,  5  Dem.  251.  But 
this  has  been  held  not  to  be  so  where 
the  land  was  devised  to  the  executor 
after  payment  of  the  debts  with  a  power 
of  sale  and  an  express  direction  as  to 
the  disposition  of  the  proceeds.  Estate 
of  Duffy,  18  N.  Y.  Supp.  724.  So,  of  a 
naked  power  of  sale  for  distribution. 
Matter  of  Bingham,  127  N.  Y.  296. 

If,  on  the  other  hand,  there  is  a 
power  of  sale  for  debts,  and  its  execu- 
tion is  not  necessary  because  of  the 
sufficiency  of  the  personal  property, 
the  executor  cannot  transfer  the  land 
to  the  widow  by  way  of  distribution 
(as  personal  property).  Sweeney  t>. 
Warren,  127  N.  Y.  426.  Neither  can 
he  execute  a  power  of  sale  for  a  debt 
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of  the  deyiaee  of  the  land  which  the 
will  expressly  provided  should  be  de- 
ducted from  the  devisee's  share  as  a 
child  (including  also  residuary  real  and 
personal  property),  Toumans  «.  You- 
mans,  11  C.  E.  Gr.  149 ;  nor  to  pay 
a  debt  due  to  himself  which  he  had 
neglected  to  retain  out  of  the  personal 
property  or  provide  for  by  probate 
sale.  Matter  of  Willard,  2  Connoly 
113.  A  power  of  sale  for  debts  and 
legacies  does  not  exonerate  the  personal 
property,  and  if  it  is  sufficient  and  sale 
is  made  of  the  real  property  notwith- 
standing, the  executor  must  account  to 
devisees  for  the  proceeds  and  rents. 
Brearley  «.  Brearley,  1  Stock.  21.  So, 
as  to  the  balance  of  the  proceeds  of 
a  sale  properly  made  for  debts  and  leg- 
acies. Cook  tJ.  Cook.  6  C.  E.  Gr.  376. 
And  if  the  sale  is  made  under  a  direc^ 
tion  to  sell  for  distribution,  a  judgment 
against  distribution  will  follow  the 
proceeds  as  a  lien  on  the  particular 
share.  Koons  v  Mellett,  121  Ind.  585. 
In  New  York,  the  surrogate  may  re- 
quire an  account  of  the  proceeds  of 
sales  made  under  a  power.  Hood  v. 
Hood,  85  N.  Y.  561  ;  Bloodgood  c. 
Bruen,  2  Bradf.  8  ;  Slagg  x>,  Jackson, 
1  N.  Y.  206,  affg.  2  Barb.  Ch.  86. 

Under  a  discretionary  power  of  sale 
it  has  been  held  that  the  executor  may 
dedicate  a  public  street.  Matter  of 
Sixty-Seventh  Street,  60  How.  Pr.  264. 
But  a  specific  power  of  sale  does  not 
carry  the  proceeds  of  a  condemnation 
of  land  unless  necessary  for  the  trust 
or  for  debts.  Cashman  «.  Wood,  6 
Hun  520. 

The  execution  of  an  express  power 
of  sale  for  debts  is  not  barred  by  lapse 
of  time,  and  a  purchaser  from  the  de- 
visee (even  after  ten  years)  takes  subject 
to  the  eventual  execution  of  the  power. 
Morse  «.  Hackensack  Savings  Bank,  2 
Dick.  (N.  J.)  279.  But  a  power  of  sale 
for  distribution  has  been  held  to  have 
expired  in  forty-three  yean.    Smiley  «. 


Jones,  8  Tenn.  Ch.  812.  As  to  time 
for  executing  powers  of  sale,  see  p. 
♦1726,  n.,  infra. 

A  power  of  sale  may  be  valid  for  the 
payment  of  debts,  although  coupled 
with  void  trusts  for  other  purposes. 
Matter  of  Gantert,  48  N.  Y.  S.  R.  802. 
And  if  the  trustee  or  executor  neglects 
to  execute  the  power,  the  court  may 
compel  its  execution,  where  it  is  neces- 
sary, Hancox  t>.  Wall,  28  Hun  214 ;  and 
may  appoint  another  trustee  for  that 
purpose.  Fulton  v.  Harmon,  44  Md. 
251.  The  statute  provides  for  the  ex- 
ecution of  an  express  power  of  sale  by 
a  foreign  executor,  in  lotioa  (Laws  1880, 
c.  162) ;  and  the  act  has  been  held  to 
be  constitutional,  although  retrospec- 
tive.   Smith  «.  Callaghan,  66  la.  552. 

As  to  the  execution  of  a  power  of 
sale  by  the  successor  or  survivor  of  the 
original  donees,  see  Vol.  I.  p.  565,  n., 
and  Vol.  11.  p.  155,  n.,  mM  mpra. 

Liability  of  heirs  and  devisees.  Lands 
of  which  the  deceased  was  seized  at 
his  death  are  subject  to  the  payment  of 
his  debts  in  the  hands  of  his  heirs  or 
devisees.  Fletcher  v.  Wormington,  24 
Kan.  259  ;  Scott  v.  Ware,  64  Ala.  174  ; 
Lewis  «.  Ford,  67  Ala.  148  ;  Shannon  v. 
Newton,  182  Pa.  St.  875 ;  Le  Moyne 
V.  Harding,  182  111.  23.  This  includes 
lands  devised  upon  a  valuable  con- 
sideration, Cochran  t>.  Cochran,  146 
Pa.  St.  228 ;  and  lands  devised  to  the 
widow,  Wanger's  Appeal,  105  Pa.  St. 
846 ;  but  not  dower  lands.  Alex- 
ander t>.  Byrd,  85  Va.  691.  Where 
lands  specifically  devised  for  the  pay- 
ment of  debts  are  insufficient,  other 
lands  devised  are  charged.  Duncan 
«.  Gainey,  108  Ind.  579.  So,  where 
there  is  no  personal  property,  and  the 
lands  devised  are  condemned  for  a 
street,  the  damages  are  charged  with 
the  testator's  debts.  Malloiy  v.  Craige, 
2  McCart.  78.  This  liability  is  held  to 
be  a  lien,  in  Pennsylvania,  Chapman's 
Appeal,  122  Pa.  St.  881 ;  for  the  term 


Ch.  II.  §  I.]     Of  the  Liability  of  Heirs  and  Devisees. 


205 


of  five  yean  and  no  longer,  unless 
action  is  begun,  Oliver's  Appeal,  101 
Fa.  St.  299 ;  Chapman's  Appeal,  fOd 
mipra;  and  in  Wisconsin,  for  three 
years.  Fisk  v.  Jenewein,  70  Wis.  254. 
But  in  South  Carolina,  it  is  not  a  lien, 
but  a  right  to  pursue  tne  real  property 
after  judgment  against  the  executor. 
Brazel  e.  Fair,  20  S.  C.  870. 

Grantees  from  the  heir  or  devisee 
take  subject  to  the  ancestor's  debts, 
Rutherford  e.  Stamper,  60  Tex.  447 ; 
Cooper  e.  Loughlin,  75  Tex.  524 ; 
Lewis  «.  McGraw,  19  111.  Ap.  818 ; 
until  after  the  statutory  term  for  ad- 
ministration, Davis  V.  Peny,  96  N.  C. 
260 ;  Renan  v.  Banks,  88  K.  C.  488 ; 
after  which  thne  the  heir  or  devisee 
may  sell  clear  of  debts.  Brandon  e. 
Phelps.  77  N.  C.  44  ;  Winfleld  v.  Bur- 
ton, 79  N.  C.  888.  In  South  Carolina, 
his  mortgagee  takes  subject  to  the  debts 
of  the  ancestor,  Simons  e.  Bryce,  10 
8.  C.  854 ;  but  a  honaflde  grantee  takes 
dear  of  the  debts,  and  the  devisee 
remains  liable  for  the  consideration 
received.  Richardson  v,  Chappell,  6 
S.  C.  146.  So,  in  New  Jersey,  until 
action  brought  by  the  creditor  against 
heirs  and  devisees  under  the  statute 
(although  for  one  year  after  the  ances- 
tor's death  the  land  is  liable  to  be  sold 
by  the  personal  representative  for  debts 
under  the  order  of  the  Probate  Court). 
Skillman  «.  Van  Pelt,  Saxt.  611. 

In  the  absence,  however,  of  express 
statutes  (and  except  in  the  case  of 
specialty  debts  under  the  common  law) 
a  creditor  cannot  bring  suit  directly  at 
law  against  the  heir  for  a  debt  of  the 
ancestor,  although  there  is  no  adminis- 
tration. Northwestern  Conference  v. 
Meyers,  86  Ind.  875 ;  Wilson  v.  Davis, 
87  Ind.  141 ;  and  although  the  heir  has 
agreed  that  there  should  be  no  admin- 
istration. Leonard  v,  Blair,  59  Ind. 
510.  And  he  cannot  sue  the  devisees 
even  on  a  bond  by  the  testator  binding 
in  terms  upon  himself  and  his  heirs. 


Sauer  v.  Griffin,  67  Mo.  654.  But 
where  a  breach  of  the  decedent's  cove- 
nant happens  after  the  settlement  of  the 
estate  and  the  discharge  of  the  admin- 
istrator, he  may  bring  his  suit  on  the 
covenant  against  the  heirs  without 
further  administration.  Walker  e. 
Deaver,  79  Mo.  664. 

Statutory  action.  In  some  states 
both  heirs  and  devisees  are  made  liable 
by  statute  to  the  extent  of  lands  re- 
ceived by  them  for  the  debts  of  the 
ancestor,  Califamia  (Code  C.  P.  § 
1565),  Kentucky  (1887  G.  S.  c.  44,  g  5), 
North  Carolina  (1882  Code,  §  1628). 
Wiieonnn  (1889  R.  S.  §  8274) ;  and  also 
their  heirs  and  devisees,  in  California 
(Civil  Code,  g  1408),  Kentucky  (1887 
G.  8.  c.  44,  §  9).  So,  too,  St.  Mary's 
Church  «.  Wallace,  6  Halst.  811.  In 
other  states  they  may  be  sued  by  a 
creditor,  if  the  personal  estate  is  not 
sufficient  to  pay  the  debts.  lUinois 
(1891  R.  S.  c.  59,  §  12),  Michigan 
(1882  An.  Stats,  g  6987),  Minnesota 
(1891  Stats.  §g  5589,  5590),  Neie  York 
(Code  C.  P.  %  1848),  Bhodo  Idand 
(1882  P.  S.  c.  189,  §  14),  Tennesaee 
(1884  Code,  §  8091).  Other  statutes 
provide  for  an  action  at  law  against 
heirs  and  devisees  to  the  extent  of  the 
assets  received  by  them,  Iowa  (1888 
R.  C.  %  2485),  Maine  (1888  R.  S.  c.  87, 
§  15),  Maryland  (1888  P.  G.  L.  Art.  76, 
§§  41,  188),  yew  Jersey  (1877  Rev.  476), 
New  York  (Code  C.  P.  §§  1848-44) ;  or 
against  the  personal  representative  and 
the  heirs  and  devisees  jointly,  Ken- 
tucky (1887  G.  S.  c.  44,  §  6),  F^nn- 
eylvania  (1888  Purd.  Dig.  580,  §  112); 
or  against  the  heirs  and  devisees  of 
several  joint  obligors.  South  Carolina 
(1882  G.  S.  §  1949).  In  Maryland  (P. 
G.  L.  Art.  9,  §  26)  the  lands  may  be 
attached  in  the  hands  of  the  heir  or  de- 
visee for  the  ancestor's  debts.  In  New 
Jersey,  the  statute  makes  the  heir  or 
devisee  liable  for  the  consideration 
received  for  lands  conveyed  by  him 
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before  action  brought.  And  the  statute 
has  been  held,  in  New  York,  to  apply  to 
the  heirs  of  one  already  deceased. 
Read  «?.  Patterson,  184  N.  Y.  128 ;  and 
to  a  legatee  electing  to  take  his  legacy 
in  land.  Armstrong  «.  McEelvey,  104 
N.  Y.  179. 

Other  statutes  provide  for  a  suit 
against  heirs  and  devisees  in  behalf  of 
creditors  who  have  been  under  disability 
during  the  time  for  proceeding  against 
the  personal  representatives,  Indiana, 
(1894  Rev.  §  2597),  McMoxhuuiU  (1882 
P.  S.  c.  186.  §  26),  Ohio  (1890  R.  S.  § 
0217) ;  or  where  the  debt  was  not  pre- 
sented in  the  statutory  time  to  the  ex- 
ecutor, or  accrued  afterward,  in  Maint 
(1888  R.  S.  c.  87,  §  15).  The  suit  can 
only  be  brought  after  the  estate  is 
settled,  and  an  action  against  the  per- 
sonal representative  is  barred,  in  Massa- 
chusetts and  Ohio,  Brooks  e.  Rayner, 
127  Mass.  268  ;  Qrow  «.  Dobbins,  128 
Mass.  271  ;  and  not  pending  the  ad- 
ministration of  the  estate  and  after  its 
presentment  as  a  claim  to  the  adminis- 
trator, Busenbark  «.  Healey,  98  Ind. 
460 ;  and  only  after  three  years  from 
the  issuing  of  letters  or  from  the  death 
of  the  deceased,  if  there  is  no  adminis- 
tration, in  New  York,  Butts  i^.  Genung, 
5  Paige  254 ;  Selover  t».  Coe,  68  N.  Y. 
488 ;  and  within  a  prescribed  time,  in 
Indiana,  Maine,  and  Massachusetts. 
Mackim  d.  Doane,  187  Mass.  196.  And 
if  the  statute  requires  action  against 
the  administrator  within  a  prescribed 
time  after  rejection,  action  must  be 
brought  within  that  time  against  the 
heir.  Selover  «.  Coe,  68  N.  Y.  488, 
although  failure  to  sue  the  adminis- 
trator will  not  relieve  the  heir.  So, 
Fisher.tJ.  Puller,  122  Ind.  81.  In  other 
cases  the  suit  must  be  brought  within 
the  time  limited  for  other  actions  on 
such  debts,  Andreas  «.  Powell,  97  N. 
C.  155 ;  Gilliland  t>.  Caldwell,  1  S.  C. 
194 :  Allen  v.  Krips,  125  Pa.  St.  504 ; 
Fisk  «.  Jenewein,  75  Wis.  254 ;  or  for 


"  a  liability  created  by  statute."  Trus- 
tees Orphan  School «.  Fleming,  10  Bush 
284.  But  in  South  Carolina,  the  heir 
cannot  hold  by  adverse  possession 
against  creditors  of  the  decedent. 
Wheeler  «.  Floyd,  24  S.  C.  413.  Other 
statutes  provide  for  an  action  in  equity 
against  the  heirs  and  devisees,  Virginia 
(1887  Code,  §  2606),  West  Virginia 
(1891  Code.  c.  86,  §  6) ;  or  to  enforce  the 
lien  against  a  specific  devise.  Kentucky 
(1887  O.  S.  c.  44,  g  10).  And  all  lega^ 
cies  and  devises  are  required  to  con- 
tribute, if  any  estate  bequeathed  or 
devised  is  taken  for  debts,  in  Conneeti- 
cut  (1888  G.  S.  §  556). 

Under  these  statutes  suit  may  be 
brought  against  the  heirs  and  devisees 
for  a  breach  of  the  ancestor's  covenant, 
New  Jersey  Insurance  Co.  v.  Meeker, 
8  Vroom  282  ;  or  to  enforce  his  liability 
as  indorser  on  a  note  maturing  after 
his  death,  Dodson  «.  Taylor,  24  Vroom 
200 ;  or  a  contingent  liability  as  surety, 
Hecht  V,  Skaggs,  58  Ark.  291 ;  though 
ascertained  only  after  the  administra- 
tor's discharge,  Gibson  «.  Mitchell,  16 
Fla.  519 ;  or  for  waste  by  him  as  ex- 
ecutor  of  another  estate.  Purcelly  «. 
Carter,  45  Ark.  299.  But  see  Rynear- 
son  V.  Turner,  52  Mich.  8.  And  the 
fact  that  the  heir  is  a  married  woman, 
and  would  not  as  such  be  liable  on 
her  own  contract  in  her  own  domicile 
is  no  defense  as  to  the  debt  of  the  an- 
cestor against  land  descending  to  her  in 
another  state.  Wadsworth  «.  Hender- 
son, 16  Fed.  Rep.  447.  But  the  liability 
is  confined  to  the  assets  received  by  the 
heir  or  devisee.  People  «.  Brooks,  128 
111.  246;  Outright  v,  Stanford,  81  111. 
240 ;  Lowry  «.  Jackson,  27  S.  C.  818. 

Form  of  action.  In  some  states  the 
personal  representative  cannot  be  Joined 
as  defendant  in  the  same  suit  with  the 
heirs  and  devisees,  Greene  v.  Marti  n» 
27  Hun  246 ;  Emerich  v.  White.  12 
Phila.  189;  and  judgment  should  be 
first  recovered  against  the  representa- 
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tive,  Emerich  «.  White,  %ibi  iupra; 
Hawlej  V.  Botsford,  27  CoDn.  80; 
Bacon  «.  Thorp,  Id.  251 ;  but  in  Illinois 
it  is  held  that  the  personal  representa- 
tive must  be  joined  in  the  suit,  unless 
judgment  has  been  already  recovered 
against  him.  Hoffman  v.  Wilding,  85 
HI.  458. 

In  some  states  the  ordinary  proceed- 
ing is  by  bill  in  equity  against  the  heirs 
and  devisees,  as  for  the  enforcement  of 
a  trust,  Chewett  «.  Moran,  17  Fed. 
Kep.  820 ;  Payson  v.  Hadduck,  8  Biss. 
293 ;  to  the  exclusion  of  any  action  at 
law.  Hendricks  v.  Keesee,  82  Ark. 
714 ;  Rex  t>.  Creed,  22  W.  Va.  873. 
So,  where  the  heirs  are  infants  and  there 
is  no  administration.  Hagan  i^.  Patter- 
son, 10  Bush  441.  In  other  states  the 
statutory  action  at  law  has  superseded 
the  creditor's  bill  in  equity  and  the 
latter  is  no  longer  maintainable.  Butts 
V.  Genung,  5  Paige  254;  Mutual  Life 
Insurance  Co.  v.  Hopper,  16  Stew. 
(S,  J.)  887 ;  Titterington  v.  Hooker, 
58  Mo.  693. 

Sifect  qf  non^preuntment.  If  the 
claim  was  not  duly  presented  to  the 
personal  representative,  no  action  will 
lie  against  the  heirs  or  devisees  without 
excusing  the  non-presentment,  Bean 
t>.  Baker,  74  Me.  17 ;  Fowler  «.  True, 
76  Me.  48  ;  Hall  «.  Bumstead,  20  Pick. 
2  ;  Chewett  v,  Moran,  17  Fed.  Rep.  820 ; 
Bryant  o.  Livermore,  20  Minn.  818 ; 
Hill  o.  Nichols,  47  Minn.  882 ;  even  in 
equity.  Public  Works  «.  Columbia 
College,  17  Wall.  521 ;  and  see  Vol. 
II.  p.  234,  n.,  tibimpra;  and  although 
the  debt  is  on  a  specialty,  Brewster  v, 
Qillison,  10  Rich.  £q.  485  ;  if  its  allow- 
ance  would  have  altered  the  shares  of 
the  devisees,  Hood  «.  Hood,  80  Ey.  89  ; 
and  especially  where  the  claim  was  due 
to  the  administrator  (himself  an  heir), 
and  the  suit  was  against  a  co-heir  for 
contribution.  Janes  v.  Brown,  48  Ia« 
568.  But  the  plaintiff's  nonresidence 
is  a  sufficient  excuse  for  non-present- 


ment in  an  action  against  the  heirs. 
McCurdy  v.  Bowes,  88  Ind.  588.  So 
too,  the  fact  that  the  debt  was  payable 
in  installments  which  matured  after 
the  time  for  presentment,  Sampson  v. 
Sampson,  68  Me.  828;  or  was  contin- 
gent and  became  absolute  after  the 
estate  was  settled.  Mann  v.  Everts,  64 
Wis.  872;  McKeen  «.  Waldron.  25 
Minn.  466 ;  Walker  v.  Byers,  14  Ark. 
246 ;  Payson  «.  Hadduck,  8  Biss.  208 ; 
Hall «.  Martin.  46  N.  H.  387  ;  Davis  v. 
Van  Sands,  45  Conn.  600;  Clark  v. 
Winchell,  58  Vt.  408 ;  although  the  con- 
trary  seems  to  have  been  held,  in  Cincin- 
nati &c.  Railway  Co.  v.  Heaston,  48 
Ind.  172.  And  in  New  Jersey,  non-pre- 
sentment to  the  executor  or  adminis- 
trator is  no  defense  to  a  suit  brought 
against  the  heirs  and  devisees.  Stone 
V.  Todd,  20  Vroom  474 

Suffideney  cf  personal  property.  In 
general,  action  cannot  be  brought 
against  the  heir  or  devisee,  when  the 
personal  estate  is  sufficient,  Selover  v, 
Coe,  68  N.  T.  488 ;  Butts  v,  Genung, 
5  Paige  254 ;  McLean  v.  McBean,  74 
ni.  134 ;  Laughlin  v.  Heer,  89  111.  119  ; 
Foster  v.  Crenshaw,  8  Munf.  514; 
Hinton  v.  Whitehurst.  71  N.  C.  66; 
Draper  v,  Barnes,  12  R.  I.  156;  Guyc. 
Gericks,  85  111.  428 ;  Pauley  «.  Lang, 
don,  88  Ind.  358 ;  Sommerville  «.  Som- 
merville,  26  W.  Va.  484 ;  nor  until  the 
account  has  been  settled,  Skidmore  v. 
Roumaine,  2  Bradf.  122;  Rinard  v. 
West.  92  Ind.  859 ;  and  the  deficiency 
ascertained.  Thompson  v.  Brown,  4 
Johns.  Ch.  619  ;  Badger  v.  Daniel,  79 
N.  C.  872.  And  a  prior  absolute 
judgment  against  the  administrator  is 
conclusive  evidence  of  the  sufficiency 
of  the  personal  property  in  his  hands. 
Ellicott  V.  Welch,  2  Bland  242.  But 
although  the  personalty  was  originally 
sufficient  and  has  been  wasted  by  the 
executor,  the  action  may  be  brought 
by  the  creditor  against  legatees,  Leake 
«.  Leake,   75  Va.  792 ;    or  devisees. 
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Smith  «.  Seaton,  117  Pa.  St.  882.  See, 
however,  contra^  Clayton  i).  Boyce, 
62  Mi88.  890.  And  where  the  devisee 
has  taken  part  in  the  devastavit,  he  can- 
not require  the  creditor  to  first  exhaust 
his  remedy  against  the  administrator's 
sureties.  Watts  t>.  Taylor,  80  Va.  627. 
And  in  New  Jersey,  the  creditor  has  his 
statutory  action  against  heirs  and  de- 
visees irrespective  of  the  sufficiency  of 
the  persona]  estate.  Stone  e.  Todd,  20 
Vroom  274 ;  Dodson  «.  Taylor,  24 
Vroom200. 

Devisee? B  title — Bents  and  proceeds. 
In  Indiana,  the  heir  must  have  taken 
the  land  directly  from  the  ancestor 
for  whose  debt  the  suit  is  brought. 
Adams  i>.  Stake.  67  Md.  447.  But 
the  liability  of  a  devisee  is  not  affected  by 
the  fact  that  the  land  devised  was  sub- 
ject to  a  power  of  sale  in  the  executor 
for  debts  which  was  not  executed,  and 
expired  by  its  own  limitation.  Arm- 
strong «.  McKelvey,  104  N.  Y.  179. 

In   some    states   the  creditor   may 
require  the  heir  or  devisee  to  account 
for  the  rents  received  by  him  after  de- 
ducting current  expenses.     Sibley  v. 
Simonton,  20  Fed.  Rep.  784 ;  Wash- 
ington «.  Sasser,  6  Ired.  Eq.  886.    But 
this  is  not  so  in  New  Jersey,  where  the 
land  is  to  be  valued  as  at  the  decedent's 
death,  Fredericks  v,  Isenman,  12  Vroom 
212 ;  nor  where  they  have  been  expended 
for  the  necessary  maintenance  of  an 
infant  heir.    Moore  v.  Shields,  68  N.  C. 
827.   And  if  no  rents  have  been  received, 
the  Judgment  should  be  satisfied  out  of 
the  lands  only.    Brange  v.  Lucy,  82 
m.  91.    In  Gkorgia.  the  judgment  is  in 
rem  for  sale  of  the  land  devised.    Wall 
V.  Jones,  62  Ga.  225.    In  Texas,  it  is  a 
personal  one  against  the  heir.    Mayes 
t.  Jones,  62  Tex.  865.    If,   however, 
the  heir  has  transferred  the  land  before 
action  brought  against  him,  the  judg- 
ment should  be  against  him  personally 
for  the  consideration   received.    Den 
«.  Jaques,  5  Halst.  259;   Winfield  v. 


Burton,  79  N.  C.  888;  Traud  ©. 
Magnes,  49  N.  T.  Super.  Ct.  809; 
Hopkins  «.  Ladd,  12  R.  I.  279.  And 
in  Virginia,  all  must  contribute  to  make 
up  the  value  of  land  transferred  by  one 
of  the  heirs  who  is  insolvent.  Ryan  «. 
McLeod,  82Gratt.  887 ;  Lewis «.  Overby, 
81  Qratt.  601. 

Judgment  against  personal  represen- 
taUve.    The  action   against   the   heir 
should  be  upon  the  original  debt,  and 
not  upon  a  judgment  already  recorded 
upon  it  against  the  personal  representa- 
tive, Haynes  «.  Colvin,  19  Ohio  892 ; 
although  he  is  a  party  to  the  suit  against 
the  heir.    Watts  «.  Taylor,  80  Va.  627. 
And  such  judgment  is  not  conclusive 
against  the  heir,  Tilley  «.  Bivins,  112 
N.  C.  848 ;   Buntyn  v.  Holmes,  9  Lea 
819 ;   Jones  «.  Commercial  Bank,  78 
Ky.  418;    nor  even  evidence  of  the 
indebtedness  as  against  him.    Dainger- 
field  V,  Smith,  88  Va.  81 ;  Brewis  o. 
Lawson,  76  Va.  86.    So,  a  judgment 
against  the  administrator  and  heirs  in  a 
suit  to  enforce  a  lien  is  not  conclusive 
against  the  heirs  in  a  subsequent  suit 
to  make  them  personally  liable.    Jones 
V.  Commercial  Bank,  78  Ey.  418.    But 
if  the  court  makes  a  settlement  with 
the  administrator,  it  will  inure  to  the 
benefit  of  the  heir  and  constitute  a  bar 
to  the  action  against  him.    Silvers  e. 
Canary,  114  Ind.  129. 

The  judgment  should  be,  in  general, 
against  all  the  devisees  or  heirs,  Foster 
t.  Crenshaw,  8  Munf.  514 ;  either 
jointly,  leaving  them  to  seek  contribu- 
tion among  themselves.  Badger  «. 
Daniel,  79  N.  C.  872;  Vanmetcr  «. 
Love,  88  111.  260;  or  directing  a  pro 
rata  payment  by  them  severally.  Cut- 
right  «.  Stanford,  81  III.  240  ;  Stroud 
V.  Barnett,  8  Dana  891 ;  Hauselt  «. 
Patterson,  124  N.  Y.  849.  If,  however, 
the  proof  fails  as  to  some  of  the  de- 
fendants judgment  may  be  taken 
against  the  others.  Judson  o.  Gibbons, 
6  Wend.  224. 
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•SECTION  n. 
Of  Marshaling  the  Assets  in  favor  of  Creditors  and  LegateesA 

It  is  a  general  principle  of  equity,  that  if  a  claimant  has  two  funds 
to  which  he  may  resort,  a  person,  having  an  interest  in  one  only,  has 
a  right  to  compel  the  former  to  resort  to  the  other ;  if  that  is  neces- 
sary for  the  satisfaction  of  both  {t).  This  principle  is  not  confined 
to  the  administration  of  the  estate  of  a  person  deceased,  but  applies 
wherever  the  election  of  a  party  having  two  fonds  will  disappoint 
the  claimant  having  the  single  fond :  And  accordingly,  a  Court  of 
Equity  will,  if  necessary,  control  that  election,  and  compel  the  one 
to  resort  to  that  fund,  which  the  other  cannot  reach  (u).  But  the 
more  general  practice  is,  to  protect  the  claimant  on  the  single  fund 
by  marshaling  the  assets. 

Thus  if  the  deceased  died  before  the  passing  of  the  stat.  3  &  4  Wm. 
IV.  c.  104  (x),  i,e,,  before  the  29th  of  August,  1833,  and  in  ikvor  of  credi- 
there  were  creditors  of  the  deceased  by  specialty,  and  ***"* 
creditors  by  simple  contract,  and  the  specialty  creditors,  instead  of 
resorting  to  the  real  assets,  which  they  alone  could  reach,  proceeded 
against  the  personal  .estate,  to  the  exclusion  of  the  simple  contract 
creditors,  who  had  no  other  fund,  a  Court  of  Equity  would  marshal 
the  assets  by  permitting  the  simple  contract  creditors  to  stand  in  the 
place  of  the  specialty  creditors  against  the  real  assets,  so  far  as  the 
latter  should  have  exhausted  the  x)ersonal  (y) :  And  the  rule  •was 
the  same  with  respect  to  real  assets  devised,  as  those  descended  (z). 

t  Bee  American  note  at  end  of  this  place  of  the  specialty  creditors  as  to 

section.  the  interest  which  would  have  accrued 

(t)  Aldrich  V,  Cooper,   8  Ves.  388.  on  the  specialty  debts  if  they  had  re- 

Tidd  V,  Lister,  8  De  O.  M.  ft  G.  857, .  mained  nnsatisfied ;  Cradock  v.  Piper, 

872.    Haynes  v.  Forshaw,  11  Hare,  93.  15  Sim.  301. 

Legh  V.  Legh,  15  Sim.  135.    Finch  v.  (z)  Selby  v.  Selby,  4  Biiss.  Ch.  C.  341. 

Shaw,  19  Beav.  500.     Gibson  v.  Sea-  So  covenantees,  who  claim  imder  a 

grim,  20  Beav.  614.    South  v,  Blozham,  merely  voluntary  covenant,  have  been 

2  Hemm.  ft  M.  457.  held  entitled,  as  against  devisees,  to 

(u)  See  Fonbl.  Treat.  Eq.  B.  3,  c.  2,  stand  in  the  place  of  mortgagees,  who 

s.  6,  note  (0*  have  exhausted  the  fund  provided  by 

(x)  See  antCf  p.  *1558.  the  testator  for  the  payment  of  debts ; 

(y)  But  they  shall  not  stand  in  the  Lomas  v.  Wright,  2  M.  ft  E.  769.    Hales 
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So  in  the  case  of  Aldrich  v.  Cooper  (a),  the  testator  died  seised  of 
freehold  and  copyhold  estate,  both  of  which  were  subject  to  mort- 
gage :  The  personal  estate  was  exhausted  in  payment  of  the  mort- 
gage and  of  two  bonds  upon  which  the  testator  was  indebted  to  the 
mortgagee :  And  Lord  Eldon  held,  that  the  simjde  contract  creditors 
were  entitled  to  stand  in  the  place  of  the  mortgagee  ^gro  tanio,  against 
both  the  freehold  and  the  copyhold  estate.  So  in  another  case  (&). 
the  specialty  creditors  of  a  deceased  mortgagor  of  copyhold  and 
freehold  estate  were  allowed  to  stand  in  the  place  of  the  mortgagee 
against  the  copyholds,  to  the  extent  of  the  sum  which  the  mortgagee 
had  received  from  the  freehold  estate  (c). 

Again,  if  the  vendor  of  an  estate,  the  contract  for  which  was  not 
completed  in  the  lifetime  of  the  testator,  who  was  the  purchaser,  is 
afterward  paid  his  purchase-money  out  of  the  personal  assets,  the 
simple  contract  creditors  of  the  testator  shall  stand  in  the  place  of  the 
vendor,  with  respect  to  his  lien  on  the  estate  sold,  against  the  devisee 
of  that  estate  (rf). 

•Formerly  there  was  a  doubt  (e)  as  to  how  far  this  principle  of 
equity  could  be  applied  to  prevent  a  secured  creditor  from  proving 
under  a  decree  in  a  creditor's  suit  for  the  full  amount  of  Ms  debt, 
but  now  this  question  cannot  arise,  since  by  the  Judicature  Act,  1875, 
sect.  10,  the  rules  of -bankruptcy  on  this  point  are  imported  into  the 
administration  of  insolvent  estates  (/). 

A  similar  equity  will  be  extended  in  favor  of  legatees:  Thus 
where  a  specialty  creditor,  who  has  a  general  lien  on 
the  real  estate,  as  a  creditor  by  bond  in  which  the  de- 
ceased bound  himself  and  his  heirs,  receives  satisfaction  out  of  the 


In  fkvor  of  legatee. 


t^.  Cox,  32  Beav.  118.  But  the  assets 
shall  not  be  marshaled  against  judg- 
ment creditors:  Sharpe  v.  Lord  Scar- 
borough, 4  Ves.  538.  Now,  however,  it 
would  seem  that  the  courts  would  not 
give  any  priority  to  a  judgment  cred- 
itor until  he  has  obtained  a  charge  by 
getting  the  land  delivered  in  execution. 

(a)  8  Ves.  381,  overruling  Robinson 
V,  Tonge,  1  P.  Wms.  679,  note. 

(b)  Gwynne  v,  Edwards,  2  Buss.  Ch. 
0.  289,  in  notis. 

(e)  The  specialty  creditors  could  not 
otherwise  have  reached  the  copyhold ; 

[•1587] 


for  copyhold  estates  previous  to  the 
passing  of  the  stat.  3  ft  4  Wm.  IV.  c. 
104  (see  antCf  p.  *1558),  were  not  liable 
either  at  law  or  eqtuty  to  the  testator's 
debts,  further  than  he  had  subjected 
them  thereto. 

id)  Selby  v,  Selby,  4  Buss,  Ch.  C. 
336. 

(e)  Greenwood  v.  Taylor,  1  Buss,  ft 
M.  185.  Mason  v,  Bogg,  2  M.  ft  Or. 
443. 

(/)  See  Bankruptcy  Act,  1883  (46  ft 
47  Vict.  c.  52),  2nd  Sched.  rules  9-11. 
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personal  estate,  and  thereby  exhausts  it  so  as  to  leave  nothing  for 
the  payment  of  legacies,  a  legatee  shall  stand  in  the  place  of  such 
specialty  creditor  as  against  the  real  assets  which  have  de»ce/ifided  to 
the  heir  {g\  "  In  the  case  of  legatees,"  said  Lord  Eldon,  in  Aldrich 
V.  Cooper  (A),  ^'  against  assets  descended,  a  legatee  has  not  so  strong 
a  claim  to  this  species  of  equity  as  a  creditor :  but  the  mere  bounty 
of  the  testator  enables  the  legatees  to  call  for  this  species  of  mar- 
shaling ;  that  if  those  creditors,  having  a  right  to  go  to  the  real  estate 
descended,  will  go  to  the  personal  estate,  the  choice  of  the  creditors 
shall  not  determine  whether  the  legatee  shall  be  paid  or  not." 

And  on  the  same  principle  it  seems  to  be  clear,  that  if,  since  the 
passing  of  the  stat.  3  &  4  Wm.  IV.  c,  104  (t),  by  •which  the  real  es- 
tate is  made  liable  to  simple  contract  debts,  a  simple  contract  credi- 
tor should  receive  satisfaction  out  of  the  personal  estate  and  thereby 
exhaust  it,  the  legatees  would  be  allowed  to  stand  in  his  place  against 
the  real  assets  which  have  descended. 

But  where  the  real  estate  does  not  descend  to  the  heir,  but  is 
devised  to  a  stranger,  or  to  the  heir  taking  as  devisee  (&),  the  assets 
are  not  marshaled  in  favor  of  general  legatees,  so  as  to  throw  the 


(g)  Bowaman  v,  Beeve,  Preo.  Chano. 
578.  Lutkins  v.  Leigh,  Cas.  temp. 
Talb.  54.  Hanby  v,  Roberts,  Ambl. 
128.  Therefore  where  the  executor  of 
a  testator  is  a  mortgagee  of  the  real 
estate,  as  to  which  there  was  an  intes- 
tacy, and  also  a  legatee  nnder  his  will, 
he  is  not  bound  to  satisfy  the  mortgage 
debt  out  of  the  first  sufficient  sum  of 
personal  assets  that  coines  to  his  hands, 
the  reason  beings  that  if  he  were  com- 
pelled to  do  so,  and  thus  to  exhaust  the 
personal  estate,  he  would  be  entitled 
to  come  against  the  real  estate  to  the 
extent  to  which  the  legacy  remained 
unsatisfied :  Binns  v.  Nicholls,  L.  B.  2 
£q.  256. 

(h)  8  Ves.  396. 

(0  Ante,  p.  *155S. 

(k)  Bee  the  MS.  note  of  Sergeant 
Hill,  in  Blunt's  edition  of  Ambler,  p. 
383,  on  the  question,  whether  a  devise 
of  land  to  the  heir,  which  is  yoid  as  to 
passing  the  estate,  shall  not  exempt  the 


lands  from  the  legatees'  right  to  stand 
in  the  place  of  specialty  creditors.  It 
has  been  held  by  Sir  L.  Shadwell,  V.-C., 
that  since  the  stat.  3  &  4  Wm.  IV.  c. 
106  (Act  for  the  Amendment  of  the  Law  of 
Inheritance),  wherever  there  is  a  de- 
vise to  the  heir,  he  must  be  considered 
to  all  intents  and  purposes  as  taking  by 
devise  and  not  by  descent ;  for  the  third 
section  of  that  statute  (whereby  it  is 
provided  that  when  any  land  shall  have 
been  devised  by  any  testator,  who  shall 
die  after  Dec.  31, 1833,  to  his  heir,  such 
heir  shall  be  considered  to  have  ac- 
quired the  land  as  devisee  and  not  by 
descent)  is  not  to  be  considered  as  re- 
lating exclusively  to  the  law  of  inher- 
itance, but  has  also  application  with 
regard  to  assets :  Strickland  v.  Strick- 
land, 10  Sim.  374.  And  even  in  cases 
where  the  testator  died  before  Dec.  31, 
1833,  so  as  not  to  be  within  the  opera- 
tion of  this  act,  the  estates  devised  to 
the  heir  are  not  in  equity  to  be  applied 

[•1588] 


212 


Of  Assets, 


[Pt  IV.  Bk.  I. 


creditors  on  the  real  assets  devised  (Q.  And  this  role  is  not  confined 
to  specific  devises  of  land,  but  extends  to  lands  which  pass  under  a 
residuary  devise  (m).  If,  indeed,  the  lands  devised  are  charged  with 
debts,  the  assets  will  be  marshaled ;  for  lands  so  charged  are  *appli- 
cable  to  the  payment  of  debts  before  general  pecuniary  legacies  (n). 
With  respect  to  specific  legits,  tiie  assets  shall  be  so  far  mar- 
shaled against  the  specific  devisees  of  real  estate,  upon  failure  of  the 
general  personal  estate,  that  the  devisee  and  specific  legatee  shall 
each,  in  proportion  to  their  respective  gifts,  contribute  to  the  pay- 
ment of  the  specialty  debt  {o). 


to  the  payment  of  the  testator's  debts 
in  priority  to  other  parts  of  his  estate 
devised  to  other  persons :  Biederman  v, 
Seymour,  3  Beav.  368. 

(0  Clifton  V.  Burt,  1  P.  Wms.  678. 
Scott  V,  Scott,  Ambl.  383.  Hanby  v. 
Fisher,  Ambl.  128.  Keeling  v.  Brown, 
5  Ves.  359.  Aldrich  v.  Cooper,  8  Yes. 
397. 

(m)  Mirehouse  v.  Soalfe,  2  M.  &  Cr. 
695.  But  it  must  be  remembered  that, 
notwithstanding  sect.  24  of  the  Wills 
Act,  a  residuary  devise  is  still  specific 
and  therefore  a  general  pecuniary  lega- 
tee has  no  right  to  have  the  assets  mar- 
shaled as  against  the  residuary  devi- 
see :  Hensman  v.  Fryer,  L.  B.  3  Ch.  420. 
Gibbins  v,  Eyden,  L.  R.  7  Eq.  371. 
Lancefield  v.  Iggulden,  L.  B.  10  Ch. 
136:  the  effect  of  which  would  be  to 
throw  the  whole  deficiency  of  the 
pecuniary  legacy  on  the  devised  estate. 
It  will  be  seen,  however,  that  Lord 
Chelmsford,  in  Hensman  v.  Fryer, 
whilst  deciding  that  the  pecuniary 
legatee  had  no  right,  by  marshaling  in 
the  sense  above  mentioned,  to  throw 
upon  the  devisee  the  whole  deficiency, 
yet  decided  that  the  residuary  real  es- 
tate devised  and  the  pecuniary  legacies 
were  respectively  liable  to  contribute 
to  the  debts  of  the  testator,  which  his 
general  personal  estate  was  insufficient 
to  satisfy,  pro  rata.  But  this  decision 
is  contrary  to  the  settled  rule  that  i>er- 

[•1589] 


sonal  estate  not  specifically  bequeathed 
must  be  first  applied  in  payment  of 
debts  before  the  real  estate  which 
passes  under  a  residuary  devise  can  be 
resorted  to,  and  accordingly  has  not 
been  followed.  Collins  v.  Lewis,  L.  B. 
8  Eq.  708.  Dugdale  v.  Dugdale,  L.  B. 
14  Eq.  234.  Tomkins  v.  Colthurst,  1 C. 
D.  626.  Farquharson  v,  Floyer,  3  C. 
D.  109. 

(»)  Foster  v.  Cook,  3  Bro.  C.  C.  347. 
Paterson  f .  Scott,  1  De  O.  M.  &  G.  531. 
Surtees  «.  Parkin,  19  Beav.  406.  The 
law  on  this  subject  is  not  affected  by 
the  Stat.  3  &  4  Wm.  IV.  c.  104 :  Bick- 
ard  V.  Barrett,  3  Eay  ft  J.  289. 

(o)  Long  V,  Short,  1  P.  Wms.  403. 
Tombs  V,  Boch,  2  Coll.  490.  Gervis  «. 
Gtervis,  14  Sim.  654.  But  a  testator 
may  by  the  terms  of  his  will  exclude 
this  rule  if  his  intention  be  clear.  Thus 
in  Bateman  v.  Hotchkin,  10  Beav.  426, 
where  a  testator  directed  all  his  debts 
in  the  first  place  to  be  paid  out  of  his 
personal  estate,  except  his  leaseholds, 
if  sufficient,  and  if  not,  he  charged  his 
real  estate  therewith,  it  was  held  by 
Lord  Langdale  that  the  specific  legacies 
were  liable  to  the  payment  of  the  debts 
in  priority  of  the  real  estate.  And  in 
Baikes  v,  Boneton,  29  Beav.  41,  Bom- 
illy,  M.B.,  held  that  as  between  a  por- 
tion charged  on  real  estate  and  the 
person  to  whom  the  real  estate  wms 
devised  subject  to  the  portion,  the  lat- 
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Before  the  passing  of  Locke  King's  Act  and  the  acts  amending  it, 
much  discussion  occnrred  as  to  the  rights  of  general  legatees  in 
cases,  where  a  creditor  having  a  specific  hen  on  the  real  estate  re- 
sorted to  the  personalty,  to  have  the  assets  marshaled  against  real 
assets,  and  also  as  to  the  law  in  the  case  of  a  vendor  having  an 
equitable  lien  for  unpaid  *pnrchase-money.  The  general  result  of 
the  authorities  was  in  favor  of  the  right  of  i)ecuniary  legatees ;  but 
it  is  apprehended  that  no  such  discussion  can  arise  hereafter  in  cases 
falling  within  the  operation  of  the  above  acts,  since  by  them  the  real 
estate  subject  to  the  hen  is  made  the  primary  fund  for  the  payment 
of  the  debts  secured  by  the  henj  and  the  right  of  the  pecuniary 
legatee,  as  well  as  that  of  residuary  legatees  and  the  next  of  kin, 
to  marshal,  can  no  longer  be  questioned,  and  it  is  not  thought  nec- 
essary to  deal  with  the  cases  in  which  these  questions  were  discussed, 
in  this  edition  of  this  work. 

Another  instance  of  marshaling  the  assets  in  favor  of  legatees 
occurs  where  one  or  more  legacies  are  charged  on  the  real  estate,  and 
there  is  another  legacy  which  is  not  so  charged.  There  the  legatee, 
whose  legacy  is  not  so  charged,  shall  stand  in  the  place  of  the  former 
legatees,  to  be  satisfied  out  of  the  real  assets  (p). 

It  is  clearly  established  that  the  court  will  not  marshal  assets  in 
favor  of  a  chfikritable  bequest,  so  as  to  give  it  effect  out  of  the  per- 
sonal assets,  when  it  would  be  void  by  touching  an  interest  in 
land  (g). 


ter  alone  were  liable  to  make  good  the 
deficiency  of  the  testator's  general  per- 
sonal estate.  See  also  Be  Saunders- 
Davies,  34  C.  D.  482. 

(p)  Bligh  V,  Lord  Damley,  2  P.  Wms. 
620.  Bonner  v.  Bonner,  13  Yes.  379.  2 
M.  &  Gr.  700.  There  is  no  distinction 
between  the  case  of  a'  class  of  legacies 
and  a  case  of  individual  legacies ;  for 
the  court  presumes  that  the  testator's 
intention  in. charging  the  land  is  that 
all  the  legacies  shall  be  paid  in  full: 
Scales  V.  Collins,  9  Hare,  656. 

r<7)  Robinson  v.  Oeldard,  3  Mac.  &  G. 
735,  744,  by  Lord  Truro.  But  where 
the  testator  (so  to  speak)  marshals  his 
own  assets  by  directing  that  a  chari- 
table legacy  shall  be  paid  out  of  pure 


personalty,  the  result  of  such  a  direc- 
tion is  that  such  legacy  is  payable  in 
full  out  of  pure  personalty,  in  priority 
to  other  legacies.  Robinson  v.  Qeld- 
ard,  3  Mac.  &  G.  735.  In  this  case 
Lord  Truro  said  that  he  considered  the 
charitable  legacies  so  directed  to  be 
paid  as  being  analogous  to,  if  not 
strictly  identical  with,  demonstrative 
legacies.  This  direction,  however,  does 
not  exempt  the  charitable  legacy  from 
bearing  its  proportion  of  debts,  funeral 
and  testamentary  expenses,  as  it  would 
do  if  it  made  the  legacy  strictly  demon- 
sPraHve.  Tempest  r.  Tempest,  7  De  G. 
M.  &  G.  470.  Beaumont  v,  Oliveira,  L. 
B.  4  Ch.  309,  affirming  the  decision  of 
Stuart,  V.-C,  L.  R.  6  Eq.  534.    But  it 
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*It  seems  convenient  in  reference  to  marshaling  to  set  forth  the 
Order  In  which  Order  in  which,  in  the  absence  of  a  contrary  intention 
in*^*payment^"^  Sufficiently  expressed,  assets  are  applied  in  the  payment 
^•^*^  of  debts: 

(1)  The  general  or  residuary  personalty,  not  specifically  bequeathed 

or  exonerated  or  exempted  (r). 

(2)  Real  estates  appropriated  to,  and  not  merely  charged  with,  the 

pajrment  of  debts  (s). 
*(3)  Real  estates  descended,  whether  acquired  before  or  after  the 
making  of  the  will  (t). 


should  be  noted  that  in  the  case  of  tes- 
tators dying  after  August  5th,  1891, 
attempts  to  marshal  for  the  benefit  of  a 
charity  are  rendered  unnecessary,  for 
by  sect.  3  of  the  Mortmain  and  Chari- 
table Uses  Act,  1891  (54  &  55  Viot. 
c.  73),  impure  personalty  has  been  ex- 
empted from  the  provisions  of  the 
Mortmain  and  Charitable  Uses  Act, 
1888  (the  statute  now  in  force) :  and 
by  sect.  3  land  may  be  assured  by  will 
for  any  charitable  use,  but  must  be, 
except  as  otherwise  provided  by  the 
act,  sold  within  a  year  of  the  testa- 
tor's death.  Leaseholds  apparently  fall 
within  the  definition  of  land  in  sect.  3. 
See  Be  Kershaw,  37  C.  D.  674,  where 
the  similar  words  ''any  land  or  other 
hereditaments  of  whatever  tenure  '*  in 
40  &  41  Vict.  c.  34,  were  construed  to 
include  leaseholds. 

(r)  Manning  v,  Spooner,  3  Ves.  117. 
Harmood  i;.  Oglander,  8  Ves.  124.  As 
to  the  primary  liability  of  mortgaged  or 
charged  lands  to  bear  their  own  charges 
by  Locke  King's  Acts,  see  onto,  p.*1570 
et  seq. 

As  to  the  exoneration  of  personal  es- 
tate as  against  the  heirs  or  devisees  of 
real  estate,  see  ante,  p.  *1576  et  seq. 
The  principle  was  laid  down  in  Fisher 
V.  Fisher,  2  Keen,  610,  and  foUowed  by 
Wood  V.  Ordish,  3  Sm.  &  G.  125,  that  as 
between  the  heir-at-law,  the  next  of 
Mn,  and  the  residuary  devisees  and 

[•1591J     [•1592] 


legatees,  a  lapsed  share  of  real  and  per- 
sonal estate  ought  to  be  applied  in  the 
same  order  as  if  the  legatee  had  sur- 
vived. Ryves  v.  Byves,  L.  R.  11  Eq. 
539.  See  also  Stead  v,  Hardaker,  L.  B. 
15  Eq.  175.  Blann  v.  Bell,  7  C.  D.  382. 
In  €K>wan  v,  Broughton,  L.  B.  19  Eq. 
77,  Malins,  V.-C.,  seems  to  have  con- 
sidered that  a  lapsed  share  of  residuary 
personal  estate  should  exonerate  the 
other  shares  and  be  the  primary  fund 
for  the  payment  of  the  costs  of  an  ad- 
ministration suit,  but  the  Vice-Chancel- 
lor  in  Be  Jones,  10  C.  D.  40,  said  that 
all  he  intended  to  decide  in  Gowan  v, 
Broughton  was  that  where  the  residu- 
ary personalty  is  given  to  a  person  who 
dies  in  the  life  of  the  testator  such  per- 
sonalty is  no  less  the  primary  fund  than 
it  would  have  been  if  the  legatee  had 
survived.  And  the  oases  of  Trethewy 
i;.  Helyar,  4  C.  D.  53,  and  Fenton  v. 
Wills,  7  C.  D.  33,  are  direct  authorities 
that  what  'Malins,  V.-C.,  appeared  to 
decide  in  €k)wan  v,  Broughton  cannot 
be  supported. 

(s)  Manning  t^.  Spooner,  3  Ves.  117. 
Harmood  v,  Oglander,  8  Ves.  124. 
Phillips  V.  Parry,  23  Beav.  279. 

(0  Wride  r.  Oarke,  2  Bro.  C.  C.  261,  n. 
Harmood  v.  Oglander,  ubi  sup.  Bow 
V.  Bow,  L.  B.  7  Eq.  414.  Freeholds 
escheating  to  the  lord  are  assets  for 
payment  of  debts,  but  whether  in  pri- 
ority to  or  pari  passu  with  lands  spe- 
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(4)  Beal  estates  devised,  charged  with  the  payment  of  debts  (u). 

(5)  General  pecuniary  legacies  'pro  rata  (a;). 

(6)  Specific  and  residuary  devises  and  specific  legacies  igro  rata  (y). 

(7)  Beal  and  personal  property  which  the  testator  has  power  to 

appoint,  and  which  he  has  appointed,  by  his  will  {z). 

(8)  The  wife's  paraphernalia  are  assets  for  her  deceased  husband's 

debts  (a). 


ciflcally  devised  is  doubtful.  Evans  v. 
Brown,  5  Beav.  114. 

(tf)  Harmood  v,  Oglander,  ubi  8up. 
Davis  V.  Topp,  1  Bro.  C.  C.  524. 

(x)  Clifton  V.  Burt,  1  P.  W.  680.  Lord 
Chelmsford,  in  Hensman  v.  Fryer,  L.  B. 
3  Ch.  420,  decided  that  pecuniary  lega- 
tees and  residuary  devisees  must  con- 
tribute pro  rata,  but  this  decision  has 
not  been  followed.  See  ante,  p.*1589 
(m).  Eay,  J.,  in  Be  Bate,  43  C.  D.  600, 
seems  to  have  held  that  the  classifica- 
tion of  general  pecuniary  legacies  after 
real  property  devised  charged  with 
debts  is  wrong,  but  it  is  not  quite  clear 
in  what  position  in  the  series  the  learned 
judge  would  put  pecuniary  legacies.  If 
flfuch  legacies  come  before  real  property 


charged  with  debts  there  seems  no  rea- 
son why  pecuniary  legacies  should  not 
be  placed  between  classes  1  and  2. 

(y)  Manning  v,  Spooner,  ubi  8up, 
Lancefield  v,  Iggulden,  L.  B.  10  Ch.  136. 
Tombs  V.  Boch,  2  Coll.  490.  Jackson 
V.  Pease,  L.  B.  19  Eq.  06.  Demonstra- 
tive legacies  are  specific  only  so  far  as 
the  funds  appropriated  to  them  by  the 
testator  are  sufficient  to  meet  them. 
Sellon  ».  Watts,  9  W.  B.  847. 

(j?)  Fleming  v,  Buchanan,  3  D.  M.  & 
G.  976.  Holmes  v,  CoghiU,  7  Ves.  499. 
12  Ves.  206.  As  to  property  over  which 
married  women  have  a  testamentary 
power,  see  antCf  p.  *1550  («). 

(a)  Parker  v,  Harvey,  4  Bro.  P.  C.  609. 
Bidout  V,  Earl  Plymouth,  2  Atk.  104. 


\Ord»rofUdba%tyforMU.  The  order 
of  liability  of  assets  as  stated  in  the 
text  will  be  found  (with  the  exception 
of  the  eighth  category)  in  3  Jarm.  on 
Wills  449.  See  also,  to  the  same  effect, 
Heerman  v.  Bobertson,  64  N.  Y.  882 ; 
Commonwealth  «.  Shelby,  18  Serg.  & 
R.  848 ;  Warley  «.  Warley,  1  Bail.  Eq. 
897 ;  PeU  «.  BaD,  Speers  Eq.  618 ;  but 
see  Alexander  «.  Waller,  6  Bush.  880 ; 
McCampbell  v.  McCampbell,  6  Litt.  97 ; 
Hays  «.  Jackson,  6  Mass.  168 ;  Estate 
of  Walker,  8  Rawle  241 ;  Hall  «.  Hall, 
2McCord  Ch.  369 ;  MitcheU  v.  Mitchell, 
21  Md.  244 ;  Chase  v,  Lockerman,  11 
Gill  &  J.  186 ;  Estate  of  Woodworth, 
81  Cal.  696 ;  Elliott  «.  Carter.  9  Gratt. 
541 ;  Cranmer  v.  McSwords,  24  W.  Ya. 
594.    As  to  the  order  of  liability  and 


abatement  of  legacies,  see  also  Vol.  H. 
pp.  661  et  seq. ,  vhi  iupra, 

Fertonal  property — How  applied.  In 
applying  personal  property  to  the  pay- 
ment of  debts,  that  which  is  not  spe- 
cifically bequeathed,  inclusive  of  the 
general  residue,  is  first  liable.  White- 
head «.  Gibbons,  2  Stockt  280 ;  Nash 
0.  Small  wood,  6  Md.  894;  Wilcox  «. 
Wilcox,  18  Allen  252 ;  Murdoch's  Ap- 
peal, 81  Pa.  St.  47;  McGlaughlin  v, 
McGlaughlin,  24  Pa.  St.  22 ;  Shaw  v, 
McBride,  8  Jones  Eq.  178.  Personal 
property  charged  with  debts  is  liable  in 
the  following  order :  1,  undisposed  per- 
sonalty :  2,  residuary ;  8,  general  lega- 
cies ;  4,  specific  legacies.  Edmunds  «. 
Scott,  78  Ya.  720.  General  legacies 
abate  before  specific,  Halsey  «.  Patter- 
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son,  10  Stew.  (N.  J.)  446 ;  Brainerd  «. 
Gowdrey,  16  Conn.  1 ;  Chase  «.  Locker- 
man,  11  Qill  &  J.  185  ;  Moss  v.  Helslej, 
60  Tex.  426 ;  Estate  of  Barclay,  10  Pa. 
St.  387 ;  Perry  «.  Maxwell,  2  Dev.  Ch. 
488 ;  especially  where  the  specific  lega- 
cies are  given  in  lieu  of  other  claims 
which  the  legatee  had  against  the  tes- 
tator. Stuart  9.  Carson,  1  Desaus.  500 ; 
White  V.  Green.  1  Ired.  Eq.  45.  But 
see  Snow  «.  Callum,  1  Desaus.  542. 
And  demonstrative  legacies  are  ranked, 
as  far  as  the  designated  fund  goes,  as 
specific.  Estate  of  Barclay,  10  Pa.  St. 
887  ;  Cryder  8  Appeal,  11  Pa.  St.  72 ; 
Wilcox  «.  Wilcox,  18  Allen  252.  And 
where  there  is  a  devise  of  land  to  A. 
encumbered  by  ground  rents,  and  other 
devises  to  executors  to  apply  rents  to 
payment  of  annuities,  taxes,  ground 
rents,  and  debts,  and  to  sell  one  parcel 
two  years  after  the  widow's  death,  the 
surplus  of  rents  to  be  applied  to  ex- 
tinguish the  ground  rents,  and  the  pro- 
ceeds of  sale,  Moith  tlu  rrndtts,  to  the 
payment  of  certain  legacies,  these  lega- 
cies become  residuary,  and  abate  before 
the  bequest  for  extinguishment  of 
ground  rents.  Murdoch's  Appeal,  81 
Pa.  St.  47. 

General  legacies,  as  between  them- 
selves, will  abate  pro  rata,  Colbert  v. 
Daniel,  82  Ala.  814;  including  as 
such  the  deficiency  in  a  demonstrative 
legacy  after  exhausting  the  fund  desig- 
nated, Armstrong's  Appeal,  68  Pa.  St. 
812;  or  a  legacy  in  trust.  Bancroft 
V.  Bancroft,  104  Mass.  226.  Under  the 
Revised  Statutes  legatees  (or  devisees) 
are  only  required  to  contribute  pro  rata 
to  the  payment  of  debts,  irrespective  of 
the  insolvency  of  other  legatees  (or  de- 
visees) and  their  consequent  failure  to 
contribute,  and  if  they  pay  the  share  of 
such  others,  they  can  only  be  subrogated 
to  the  rights  of  the  creditors  against 
such  others  by  taking  an  assignment  of 
the  claim.    Wilkes  «.  Harper,  2  Barb. 


Ch.  888.  See  too,  Schermerhom  v. 
Barheydt,  9  Paige  48. 

But  other  general  legacies  cannot  call 
for.  contribution  upon  a  legacy  in  lieu 
of  dower,  the  widow  being  considered 
a  purchaser  in  such  case,  Lord  v.  Lord, 
28  Conn.  827 ;  Hubbard  «.  Hubbard,  6 
Met.  50 ;  Williamson  «.  Williamson,  6 
Paige  805  ;  McGlaughlin  v,  McGlaugh- 
lin.  24  Pa.  St.  22 ;  Stuart  «.  Carson,  1 
Desaus.  500 ;  unless  so  expressed  by 
the  will.  Orton  «.  Orton,  8  Abb.  App. 
Dec.  411.  As  to  such  legacies,  and 
legacies  for  valuable  consideration,  see 
Vol.  IL  p.  670.  In  some  states  a  legacy 
in  lieu  of  dower  takes  precedence  of 
specific  bequests  and  devises.  Addison 
0.  Addison,  44  Md.  182.  And  see  Calder 
f>.  Curry,  17  R.  L  610.  So,  although  it 
is  not  expressly  in  lieu  of  dower,  where 
the  widow  is  required  by  statute  to 
make  her  election.  Borden  v.  Jenks, 
140  Mass.  562. 

So,  if  the  personal  estate  specifically 
bequeathed  be  taken  for  the  payment 
of  debts,  the  whole  must  be  taken  pro 
rata.  White  «.  Beattie,  1  Dev.  Eq.  87 ; 
White  V,  Green,  1  Ired.  Eq.  45 ;  Biddle 
«.  Carraway,  6  Jones  Eq.  95 ;  with  no 
distinction  between  that  which  is  di- 
rectly and  absolutely  given  and  that 
whidi  is  bequeathed  to  one  for  life 
with  remainder  in  fee  to  another. 
Laurens  v,  McGrath,  1  Rich.  Eq.  296. 
So  too,  among  themselves  specific  and 
demonstrative  legacies  abate  pro  rata. 
Estate  of  Hallowell,  28  Pa.  St.  228 ; 
Dugan  V,  HoIUns,  11  Md.  41 ;  Everitt 
f>.  Lane,  2  Ired.  Eq.  648. 

Personalty  btfore  realty,  "The  per- 
sonal estate  is  the  first  and  primary 
fund  for  the  payment  of  debts." 
Kent,  Ch.,  in  McKay  v.  Green,  2  Johns. 
Ch.  66 ;  Gore  v.  Brazier,  8  Mass.  528  ; 
Hawley  «.  James,  5  Paige  818  ;  Living- 
ston V,  Newkirk,  8  Johns.  Ch.  812; 
Schermerhom  v.  Barheydt,  9  Paige  29 ; 
Bane  «.  Wick,  14  O.  St.  606 ;  Estate  of 
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Wa]ker,  8  Rawle  241 ;  Scott  «.  Morri- 
son,  6  Ind.  551 ;  Clarke  «.  Henshaw, 
80  Ind.  144 ;  Newcomer  v,  Wallace,  Id. 
216;  McGullom  «.  Ghideater,  68  HI. 
477 ;  Diversey  «.  Johnson,  98  111.  547 ; 
Will  of  Brant,  40  Mo.'  266 ;  Mitchell 
«.  Mitchell,  8  Md.  Gh.  Dec.  71  ;  Chase 
«.  Lockeman,  11  Gill  &  J.  185  ;  Stevens 
D.  Gregg,  10  Id.  148  ;  Wyse  u.  Smith,  4 
Id.  295 ;  Hoye  «.  Brewer,  8  Id.  158 ; 
Post «.  Mackall,  8  Bland  Ch.  486  ;  Tes- 
sier  «.  Wyse,  Id.  28;  Henry  «.  Gra- 
ham, 9  Rich.  £q.  100  ;  Hull  «.  Hull,  8 
Id.  66  ;  Estate  of  Woodworth,  81  Cal. 
895  ;  Dunlap  «.  Dunlap,  4  Desaus.  805 ; 
Haleyburton  «.  Kershaw,  8  Id.  105; 
Johnson  «.  Farrell,  64  N.  C.  266; 
Quinby  v.  Frost,  61  Me.  77-;  Elliott 
«.  Carter,  9  Gratt.  541 ;  Estate  of 
Wisner,  20  Mich.  442;  Magruder  «. 
Carroll,  4  Md.  885  ;  Whitehead  «.  Gib- 
bons, 2  Stockt  280  ;  Eeene  v.  Munn,  1 
C.  E.  Gr.  898 ;  Thomas  «.  Thomas,  2 
Id.  856 ;  Slack  «.  Emery,  8  Stew.  (N. 
J.)  458;  Biddle  «.  Carraway,  6  Jones 
Eq.  95 ;  Shaw  «.  McBride,  8  Id.  178 ; 
Elliott  o.  Posten,  4  Id.  488;  Drink- 
water  «.  Drinkwater,  4  Mass.  854 ; 
Dean  «.  Dean,  8  Id.  258 ;  Simmons  v, 
Drury,  2  Gill  &  J.  82 ;  Cornish  «.  Will- 
son,  6  Gill  299  ;  Richardson  v.  Inglesby, 
18  Rich.  Eq.  59 ;  Clinefelter  «.  Ayres, 
16  HI.  829 ;  Hewes  «.  Dehon,  8  Gray 
205 ;  Ruston  «.  Ruston,  2  Yeates  54 ; 
Laurens  9.  Read,  14  Rich.  Eq.  245. 
See  too,  American  note,  p  *1584,  vJbi 
»upra.  This  is  true  as  between  general 
legacies  and  specific  devises,  Risk's 
Appeal,  110  Pa.  St.  171;  Wilson's 
Appeal,  15  Phila.  528 ;  Dugan  v. 
HoUins,  11  Md.  41 ;  Lanier  v.  Griffin, 
11  S.  C.  565 ;  Diversey  v.  Johnson,  98 
HI.  547;  or  general  legacies  and  a 
residuary  devise,  Humes  v.  Wood,  8 
Pick.  478;  unless  the  legacies  are 
charged  on  real  property.  Lupton  v, 
Lupton,  2  Johns.  Ch.  614.  A  charge 
may,  however,  be  implied,  e.  g,,  from 
blending  the  residuary  real  and  per- 


sonal property  in  a  common  fund.  As 
to  charges  express  and  implied,  see  last 
preceding  note.  Vol.  III.  p.  190.  So, 
where  an  executor  who  is  both  a  de- 
visee and  a  residuary  legatee  is  directed 
by  the  testator  to  pay  the  debts,  he  has 
no  right  of  contribution  against  other 
devisees  or  legatees.  Flanders  f>, 
George,  55  N.  H.  486. 

Legacies  that  have  been  paid  in  full 
are  not  liable  to  contribute  to  other 
legacies  lost  by  the  executor's  default, 
where  the  personal  property  originally 
in  his  hands  was  sufficient  for  all. 
Sims  «.  Sims,  2  Stockt.  161;  Lupton  v, 
Lupton,  2  Johns.  Ch.  614.  But  the  rule 
is  otherwise  as  to  contribution  for  pay- 
ment of  debts,  made  necessary  by  waste 
of  assets  on  the  executor's  part.  Stuart 
V,  Eissam,  2  Barb.  493 ;  Lupton  «. 
Lupton,  itbi  supra/  Matter  of  Bingham, 
127  N.  Y.  296.  But  if  the  personal 
property  at  first  sufficient  is  afterward 
squanderdti  by  sufferance  of  the  creditor, 
he  cannot  look  to  the  land.  Goodhue 
V,  Barnwell,  Rice  240.  And  if  personal 
assets  are  wasted,  the  remedy  of  the 
creditor  is  on  the  official  bond  of  the 
executor  or  administrator.  Wyse  v. 
Smith,  4  Gill  &  J.  295.  If,  however,  the 
heir  has  participated  in  the  devastavit, 
he  cannot  require  the  court  to  exhaust 
his  remedy  on  the  bond  before  proceed- 
ing against  the  lands.  Watts  «.  Taylor, 
80  Va.  627.  And  where  an  executor 
has  paid  a  debt  in  disregard  of  the 
directions  of  the  will,  he  cannot  call 
upon  the  real  estate  to  reimburse  him 
after  the  personalty,  which  was  origi- 
nally sufficient  to  pay  debts,  has  been 
lost.    Feemster  v.  Good,  12  S.  C.  578. 

On  the  other  hand,  undevised  real 
estate  will  be  subjected  to  debts  before 
specific  legacies,  Warley  v.  Warley,  1 
Bail.  Eq.  897;  Brown  v.  James,  8 
Strobh.  Eq.  24;  Spraker  9.  Van 
Alstyne,  18  Wend.  200  ;  Alexander  «. 
Worthington,  5  Md.  471  ;  or  before 
general  legacies,  Hope  v.  Wilkinson,  14 
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Lea  21 ;  Douglass  v.  Baker,  16  Lea  861 ; 
and  notwithstanding  a  general  direction 
to  pay  debts  out  of  the  first  moneys 
received.    Douglass  o.  Baker,  vbi  tupra. 
And  a  direction  to  convert   the  real 
estate  for  the  payment  of  debts  and 
legacies  is  not  to  be  executed  if  the 
personalty  not  specifically  bequeathed 
is  sufficient.    McCarty  o.  Teny,  7  Lans. 
287.    As  to  the  effect  of  a  charge  on 
lands  as  an  exoneration  of  the  primary 
fund,  see  the  preceding  note,  Vol  III. 
p.  187  ;  see.  also  2  Jarm.  on  Wills  498. 
BetU  property^-Bow  applied.    If  it  be- 
comes necessary  to  sell  the  land  for  the 
payment  of  debts,  the  order  of  liability 
will  be :   first,  the  residuary  devise ; 
second,  the  lands  descended  ;  third,  the 
lands   specifically    devised.    Hays    v, 
Jackson,  6  Mass.    149 ;    Anderson  v, 
Anderson,  4  Stew.  (N.  J.)  680 ;  Crumley 
9.  Deake,  8  Baxt.  861 ;  although  the 
will  directed  the  executor  to  pay  all 
debts    and    incumbrances    en    lands 
**  whether  specifically  devised  or  not." 
Anderson    «.    Anderson,    tUd    tupra. 
Descended  lands  cannot  call  on  devised 
lands   to   contribute.      Livingston   v. 
Livingston,  8  Johns.  Ch.  162  ;  Living- 
ston «.  Newkirk,  Id.  812.    So,  if  resid- 
uary lands  are  taken  by  the  widow  for 
her  dower  (as  for  debt),  the  residuary 
devisee  has  no  claim  for  contribution 
against  specific  devisees.     Blaney  «. 
Blaney,   1   Cush.  107.    So  lands  de- 
scended are  liable  before  lands  charged 
with  the  debts  and  specifically  devised, 
Adams  «.  Bracket,  6  Met.  280 ;  Lee, 
Appellant,  18  Pick.  288  ;  Hall  v.  Hall, 
2  McCord  Ch.  269 ;  Stires  v.  Stires,  1 
Halst.  Ch.  224.    Where  descended  and 
devised  lands  are  sold  for  the  payment 
of  debts,  and  personal  property  after- 
ward comes  to  the  hands  of  the  executor, 
it  forms  a  fund  representing  the  devised 
lands  which  have  been  sold,  and  the 
devisee  of  such  lands  is  entitled  to  sub- 
rogation.     Graham  «.    Dickinson,    8 
Barb.  Ch.  169. 


Among  specific  devises  all  must  con- 
tribute pro  rata,  Livingston  «.  Living- 
8ton,t<d» «upra/  Livingstone.  Newkirk^ 
ubi  tupra;  Floyd  t>.  Floyd,  29  8.  C. 
102  ;    Gallaher  o.  Redmond,   64  Tex. 
622 ;   including  a  devise'  in   lieu  of 
dower,  Hinson  o.  Ennis,  81  Ey.  868 ; 
but  after  deducting  a  legacy  charged  on 
one  of  the  devises.     Estate  of  HaUo- 
well,  28  Pa.  St.  228.    But  where  the 
executor  is  a  devisee,  and  the  necessity 
for  sale  is  due  to  his  maladministration, 
his  share  will  be  first  applied.    Redd  v. 
Davis,  69  Ga.  828.    So,  where  one  of 
the  heirs  is  the  principal  debtor  (the  in- 
testate being  his  surety),  his  share  ia 
to  be  applied  before  that  of  the  other 
heirs.    Meador  «.  Meador,  88  Ey.  217. 
Where  two  pieces  of  land  are  separately 
devised,  one  to  be  sold  and  the  proceeds 
to  be  divided  between  testator's  daugh- 
ters "  after  deducting  "  $800  for  three 
legacies  to  grandchildren,  and  there 
is  no  personal  property,  both  pieces  of 
land  are  equally  liable  for  the  payment 
of  debts,  and  must  contribute  to  restore 
the  $800  fund  misappropriated  for  the 
debts  to  the  exclusion  of  the  demonstra- 
tive   legacies   to   the    grandchildren. 
Estate  of  Barchiy,  10  Pa.  St.  887.    But 
where  one  farm  is  to  be  sold  at  once 
for  the  payment  of  certain  legacies,  and 
the  other  farm  is  to  be  sold,  but  do 
time  specified,  and  the  proceeds  of  it 
are  only  to  be  applied  to  the  legacies  if 
the  first  fund  Is  insufficient,  the  latter 
farm  is  liable  for  debts  before  the  other, 
and  even  before  surplus  proceeds  of  the 
other,  after  payment  of  the  legacies. 
Cryder's  Appeal,  11  Pa.  St.  72.    Where 
lands    specifically    devised    and   not 
charged  are  taken  for  debts,  although 
they  are  chargeable  in  proportion  to 
their  value,  the  deficiency  on  the  sale 
of  one  parcel  must  be  made  up  out  of 
the  others.    Martin  v.  Cullen,  8  Stew. 
(N.  J.)  426. 

Specific    legadee    and    devieee.      In 
most  of  the  United  States,  as  in  Eng- 
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land,  specific  legacies  and  devises  are 
applied  pro  rata  to  the  payment  of 
debts,  Hubbell  v.  HubbeU.  9  Pick.  560; 
Famum  «.  Bascom,   122  Mass.    282; 
Langstroth  v.  Oolding,  14  Stew.  (N.  J.) 
49  ;  Shreve  «.  Shreve,  2  C.'E.  Gr.  487 ; 
Thomas  o.  Thomas,  Id.  858  ;  Ciyder's 
Appeal,  11  Pa.   St.  72 ;    Armstrong's 
Appeal,  68   Pa.    St.    812.     Estate  of 
Mason,   1    Pars.  Eq.    129;  Estate  of 
Woodworth,  81  Cal.  595  ;  Maybury  «. 
Grady,  67  Ala.  147 ;  Will  of  Brant,  40 
Mo.  266 ;  including  demonstrative  lega- 
cies as  specific  to  the  extent  of  the 
designated  fund.  Armstrong's  Appeal, 
68  Pa.  St.  812 ;   and  including  land 
devised  and  a  pecuniary  legacy  charged 
on  it.    Estate  of  Hallowell,  28  Pa.  St. 
223.     So,  where  the  whole  estate  is 
charged  with   the   debts.     Shreve  v. 
Shreve,  2  Stockt.  885  ;  Elliott  v.  Carter, 
9  Gratt.  541.    But  see  Livingston  «. 
Newkirk,  8  Johns.  Ch.  812 ;  Livingston 
«.  Livingston,  8  Johns.  Ch.  148.    But 
the  rule  is  confined  to  such  debts  as  are 
payable   out   of    lands  (in    this  case 
specialty  debts).    Chase  v,  Lockerman, 
11  Gill  &  J.   185.      In   other    states 
specific  legacies  abate  before  specific 
devises,  McFadden  v,  Hefley,  28  S.  C. 
817 :    Warley  «.  Warley,  1  Bail.  Eq. 
897;   Lloyd  «.  Lloyd.  10  Rich.  Eq. 
469 ;  Edmunds  «.  Scott,  78  Ya.  720 ; 
Foster   «.   Crenshaw,    8   Munf.    514 ; 
McCampbell  v,   McCampbell,  5  Litt. 
97 ;  Rogers   v,  Rogers,   1  Paige  188 ; 
S.  C.  8  Wend.  508 ;  Ferguson  «.  Broome 
1  Bradf .  10  ;  Skidmore  v,  Romaine,  2 
Bradf.  122 ;  but  not  before  lands  de- 
vised by  residuary  devise.  McMulIin  «. 
Brown,  2  Hill  Ch.  468 ;  even  though 
the  specific  bequest  be  charged  with 
the  debts,  the  residue  not  being  exoner- 
ated.   Harrison  v.  Hasklns,  2  Patt.  &  H. 
888. 

Marthaling  €f  assets,  A  testator  has 
the  right  to  prescribe  a  law  for  the  dis- 
position of  his  estate.  Brown  v.  James, 
8  Strobh.  Eq.  24.    He  may  confine  an 


annuity  to  a  particular  fund  (such  as 
rents  accruing  in  another  state),  and 
leave  the  personalty  at  his  domicil  as 
a  fund  for  the  payment  of  general  lega- 
cies.   Estate  of  Radovich,  54  Cal.  540. 

In  marshaling  assets  legacies  charged 
on  land  are  considered  as  land.  Mc* 
Campbell  v.  McCampbell,  5  Litt.  97. 
Where  personal  property  is  to  be  con- 
verted into  real  property  by  direction 
of  tbe  testator,  it  will  be  considered  as 
such  in  marshaling  assets,  and  will  be 
liable  for  debts  only  after  specific 
bequests  of  personalty.  Downing  v. 
Marshall,  1  Abb.  App.  Dec.  525. 

It  seems  that  by  the  administration 
laws  of  Missouri  the  marshaling  of 
assets  in  equity  has  been  done  away 
with,  and  all  claims  against  the  estate 
of  a  decedent  must  be  classified  into 
one  of  six  classes,  and  that  no  debt  of  ^ 
subsequent  class  can  be  paid  until  all 
those  of  preceding  classes  are  satisfied. 
Titterington.  v.  Hooker,  58  Mo.  598. 
See  too,  Jillett  9.  Union  National 
Bank,  56  Mo.  804.  And  the  same  rule 
seems  to  prevail  in  Iowa.  Hart  v, 
Jewett,  11  la.  276 ;  Brewster  v.  Een- 
drick,  17  la.  479  ;  Noble  v.  Morrey, 
19  la.  509;  Willcox  v.  Jackson.  51 
la.  296. 

Marshaling  for  creditors.  As  between 
a  legatee  for  life  and  creditors  of  the 
estate,  the  latter  have  the  right  to  insist 
that  their  debts  be  paid  out  of  income 
of  the  estate  before  any  part  thereof  be 
paid  to  the  legatee.  Merryman  f). 
Long,  49  Md.  540.  The  assent  of  an 
.  executor  to  a  legacy  can  never  defeat 
the  right  of  a  creditor  to  pursue,  in  a 
court  of  equity,  the  assets  of  a  testator 
in  the  hands  of  a  legatee,  if  necessary 
for  the  payment  of  testator's  debts. 
Dunn  V.  Amey,  1  Leigh  465.  But  a 
creditor  may,  by  his  own  laches,  lose 
his  right  of  recourse  to  the  real  property, 
Groot  V.  Hitz,  8  Mackey  247 ;  or  his 
right  to  insist  on  a  debt  secured  by  a 
prior  lien  looking  to  another  fund  for 
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part  payment.    Homing's  Appeal,  90 
Pa.  St  888. 

Where  specialty  creditors,  who  are 
alone  entitled  a^  common  law  to  resort 
to  the  realty,  are  paid  out  of  the  personal 
property,  simple  contract  creditors  do 
not  thereby  acquire  a  right  to  have 
the  assets  marshaled,  and  to  have  their 
debts  paid  'pro  tarUo  out  of  the  realty, 
Pugh  9.  Russell,  27  Gratt.  789;  nor 
because  taxes  due  the  state  have  been 
paid  out  of  the  personalty.    Id. 

Marihaling  for  legatees.  If  creditors 
choose  to  enforce  payment  from  the 
personal  representatives  of  their  debtor, 
instead  of  suing  (as  they  may  do)  the 
heir  in  respect  of  any  real  estate  which 
may  have  descended  to  him,  and  thereby 
withdraw  the  personalty  from  the  claim 
of  specific  or  pecuniary  legatees,  the 
courts  will  marshal  the  assets  in  favor  of 
such  legatees  by  placing  them  in  the 
room  of  the  creditors,  as  it  respects  their 
claim  on  the  descended  lands.  8  Jarm. 
on  Wills  580  :  Theobald  on  Wills  468 ; 
Durham  v,  Rhodes,  28  Md.  288; 
Dugan  V,  Hollins,  11  Md.  41 ;  Mitchell «. 
Mitchell,  21  Md.  244 ;  Brooks  v.  Dent,  1 
Md.  Ch.  Dec.  528 ;  Stires  v.  Stires,  1 
Halst  Ch.224;  Livingston  i7.  Newkirk, 
8  Johns.  Ch.  812. 

Thus,  where  a  testator  directed  that 
his  real  and  x)ersonal  property  should 
be  kept  together,  under  the  manage- 
ment of  his  executor,  "until  his  fust 
debts  be  paid"  and  disposed  of  the  same 
thereafter,  and  subsequently  to  the  ex- 
ecution of  his  will  purchased  land 
(which  descended  to  the  heir)  and 
mortgaged  such  land  for  the  purchase 
money,  it  was  held  that  as  between  the 
heir  and  legatee  the  property  passing 
under  the  will  was  the  primary  fund 
for  the  payment  of  debts,  including  the 
debt  for  which  the  after-acquired  real 
estate  was  mortgaged.  Ford  v.  Gaithur, 
2  Rich.  £q.  270.  '*  It  is  a  general  rule 
that  any  fund  which  is  not  disposed  of 
by  a  testator  shall  be  applied  to  the 


payment  of  debts  before  property  which 
is  given  by  the  Will  can  be  subjected." 
Pearson,  C.  J.,  in  Wynns  «.  Burden,  5 
Jones  Eq.  877,  378.  So  too,  Elliott  v. 
Posten,  4  Id.  488. 

So,  if  an 'annuity  is  charged  on  both 
real  and  personal  property,  and  there 
are  legacies  besides,  but  no  devises,  the 
personal  property  is  first  liable,  if  suf- 
ficient for  annuity  and  legacies ;  but  if 
not,  the  assets  will  be  marahaled  and 
the  legatees  subrogated  to  the  rights  of 
the  annuitant  against  the  real  property, 
if  the  annuity  has  been  paid  out  of  the 
personalty.  Allen  v.  Allen,  8  Wall. 
Jr.  C.  G.  289.  So,  if  the  testator  author- 
izes any  of  his  lands  to  be  sold  for  the 
payment  of  his  debts,  and  devised  lands 
are  so  applied  before  the  personal  prop- 
erty, devisees  and  their  judgment  cred- 
itors may  be  subrogated  to  the  rights 
of  the  creditors  against  the  personalty. 
Morris  v.  Mowatt,  2  Paige  580. 

In  like  manner  assets  will  be  mar- 
shaled in  favor  of  a  devisee  whose  land 
is  taken  by  the  widow  on  her  election 
against  the  provisions  of  the  will,  Gal- 
lagher's Appeal,  87  Pa.  St.  200 ;  or  in 
favor  of  a  specific  legatee  of  bank 
stock,  whose  stock  has  been  taken  to 
pay  arrears  of  installments  assessed,  as 
against  other  stock  in  the  hands  of  the 
executor,  Witters  v,  Sowles,  25  Fed. 
Rep.  168;  or  against  the  residuary 
legatee,  Robards  v,  Wortham,  2  Dev. 
£q.  178 ;  or  to  reimburse  the  executor 
for  advances  made  and  expended  by 
him  on  decedent's  lands,  where  the 
money  is  afterward  required  for  the 
testator's  debts,  Ferris  v.  Van  Vechten, 
9  Hun  12 ;  or  the  advances  were  made 
for  particular  purposes  which  were  ex- 
pressly charged  on  the  land.  Estate  of 
Piper,  11  Phila.  141. 

Marshaling  between  legatees  and  de- 
visees. Where  a  debt  is  charged  on 
personal  property  and  a  legacy  is  taken 
to  pay  it,  the  legatee  may  be  subrogated 
to  the  creditor's  rights  against  the  land. 
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Pulliam  «.  PuUiam,  10  Fed.  Rep.  58. 
So,  if  the  lands  of  one  devisee  are  sold 
to  pay  a  debt  expressly  charged  on 
another  devise.  Cranmer  «.  McSwords, 
24  W.  Ya.  694.  On  the  other  hand,  the 
devisee  of  lands  which  are  charged 
with  a  legacy  may  file  his  bill  to  compel 
recourse  for  its  payment,  in  the  first 
instance  to  the  residuary  personal  prop- 
erty, or  to  the  bond  of  the  executor  as 
residuary  legatee.  Amherst  College  v. 
Smith,  184  Mass.  548. 

But  assets  will  not  be  marshaled  be- 
tween devisees  or  legatees  having  equal 
and  opposing  rights  to  protect.  Thus, 
where  land  is  devised  in  trust  for  the 
widow  for  life,  and  after  her  death  to 
grandchildren,  the  widow  cannot  de- 
mand that  a  part  of  the  eorpui  of  the 
estate  be  sold  to  pay  debts  in  order 
that  she  may  enjoy  all  the  rents  of  the 
leaseholds.  Merryman  v.  Long,  40  Md. 
540.  In  such  case  the  rents  of  lease- 
holds are  assets  in  the  hands  of  the  ex- 
ecutor for  the  payment  of  debts.  Id. 
So  too,  the  hire  of  slaves,  or  interest 
on  a  bond.  Edelen  v.  State,  4  Gill  & 
J.  277.  So,  where  a  testator'  left  lands 
and  a  sufficiency  of  personal  estate  to 
pay  debts,  but  afterward,  by  the  eman- 
cipation of  his  slaves,  the  personal 
property  became  insufficient,  it  was 
held  that,  as  between  the  claimants  of 
the  money  legacies  and  the  devises, 
the  loss  must  fall  upon  the  legatees. 
Johnson  «.  Farrell,  64  N.  C.  266. 
But  see,  contra^  Lake  «.  Gopeland, 
82  Tex.  464,  where  one  of  several  de- 
vises failed  through  defect  of  testator's 
title. 

Beeourte  to  iec&nd  fund—Collateral 
security.  Wherever  a  party  has  a  claim 
upon  one  fund  only,  and  another  upon 
more  than  one,  the  court  will  so  arrange 
the  funds  as  to  let  in  as  large  a  number 
of  claims  as  possible,  and  if  the  person 
having  the  several  funds  should  in  vio- 


lation of  this  rule  have  resorted  to  the 
fund  common  to  himself  and  the  person 
having  no  other  fund,  the  court  will 
place  that  person  in  his  room  to  the  ex- 
tent to  which  the  common  fund  has 
been  so  applied.  8  Jarm.  on  Wills 
585 ;  Rice  v.  Harbeson,  68  N.  T.  498 ; 
Durham  v.  Rhodes,  28  Md.  288 ;  Post 
«.  Mackall,  8  Bland  Ch.  486  ;  Pugh  v. 
Russell,  27  Gratt.  789 ;  Southworth  v, 
Parker,  41  Mich.  198  ;  Cooper  v,  Bigly, 
18  Mich.  468;  Graves  v.  Howard,  8 
Jones  Eq.  802;  Mollan  v,  Griffith,  8 
Paige  402. 

In  like  manner  a  creditor  holding 
collateral  security  will,  if  the  estate  is 
insolvent,  be  generally  required  to  ex- 
haust his  security  and  allowed  to  prove 
his  claim  against  the  general  estate  only 
for  the  balance  then  remaining  due. 
Croswell  on  Exrs.  §  417 ;  Woerner  on 
Admn.  §  408 ;  Amory  v,  Francis,  16 
Mass.  808;  Bristol  County  Savings 
Bank  v.  Woodward.  187  Massf  412; 
Smith  V,  Crater,  16  Stew.  (N.  J.)  689 ; 
Masonic  Savings  Bank  v.  Bangs,  84  Ey. 
185;  Bank  v.  Alexander,  85  N.  C. 
852 ;  Minton  v,  Eldridge.  8  Head  861 ; 
Wheat  V,  Dingle,  82  8.  C.  478.  So,  by 
statute,  in  Ckmnecticut  (1888  G.  S.  §  590), 
Maine  (1888  R.  S.  556,  §  7),  New 
Hampshire  (1878  G.  L.  467,  §  10). 

The  formal  presentment  of  the  claim 
as  a  debt  is  no  waiver  of  the  collateral, 
Tuttle  0.  Robinson.  88  N.  H.  104; 
Drew  V.  McDonald,  60  N.  H.  480; 
although,  in  Massachusetts,  the  present- 
ment should  be  for  the  estimated  defi- 
ciency. Haverhill  Loan  &c.  Associa- 
tion V,  Cronin,  4  Allen  141.  In  other 
states  the  creditor  is  allowed  to  prove 
against  the  general  estate  for  the  full 
amount  of  his  debt,  looking  to  his  col- 
lateral security  for  an  additional  divi- 
dend. Story  Eq.  Jur.  §  504  b  ;  Estate 
of  McCune,  76  Mo.  200 ;  Edmonson  v. 
Phillips,  78  Mo.  67. 
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OF  THE  LIABILITT  OF  AN  EXECUTOR  OR  ADMINISTRATOB,  IN  RESPECT 
OF  THE  ACTS  OF  THE  DECEASED;  AND  OF  THE  UABHilTY  OF  AN 
EXECUTOR  OR  ADMINISTRATOR,  IN  RESPECT  OF  HIS  OWN  ACTS. 

CHAPTER  THE  FIRST. 

OF  THE  LIABILITY  OF  THE  EXECUTOR  OR  ADMINISTRATOR  IN  RESPECT 

OF  THE  ACTS  OF  THE  DECEASED. 


SECTION  L 

The  general  question  as  to  what  Claims  upon  the  Deceased  survive 

against  the  Executor  or  Administrator^ 

The  general  rule  has  been  established  from  very  early  times,  with 
In  matten  of  con-  rcspect  to  such  pergonal  claims  as  are  founded  upon 
tract:  ^^y  obligation,  contract,  debt,  covenant,  or  other  duty 

that  the  right  of  action,  on  which  the  testator  or  intestate  might 
have  been  sued  in  his  lifetime,  survives  his  death,  and  is  enforceable 
against  his  executor  or  administrator  (a).  'Therefore,  it  is  clear 
that  the  executors  or  administrators  are  answerable,  as  far  as  they 


f  See  American  note  on  p.  ^4660,  ubi 

(a)  Touohst.  482.  1  Sannd.  216,  a, 
note  (1)  to  Wheatley  v.  Lane.  It  was 
said  by  Willes,  C.  J.,  in  SoUers  v.  Law- 
rence, Willes,  421,  that  ''actions  on  the 
case  for  all  sorts  of  debts  and  duties  are 
now  daily  brought  against  executors, 
though  this  was  formerly  doubted :  But 
the  law  has  been  now  so  settled  at  least 
150  years."  And  therefore,  notwith- 
standing the  rule  actio  personalis  tnori- 
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tttr  cum  persona^  if  an  injury  has  been 
done  to  personal  property  of  the  plain- 
tiff for  relief  arising  out  of  which  as- 
sumpsit could  have  been  brought  as  in 
the  case  of  actions  against  earners  and 
bailees,  the  executors  of  the  deceased 
may  be  sued ;  that  is  to  say,  the  execu- 
tor may  be  sued  on  the  obligation  im- 
plied by  law  on  which  assumpsit  would 
have  lain  against  his  testator.  Phillips 
V.  Homfray,  24  C.  D.  439.  Batthyany  v, 
Walford,  36  C.  D.  269. 
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have  assets,  for  debts  of  eveiy  description  due  from  the  deceased^ 
either  debts  of  record,  as  judgments,  statutes,  or  recognizances  ,*  or 
debts  due  on  special  contract,  as  for  rent,  or  on  bonds,  covenants, 
and  the  like,  under  seal ;  or  debts  on  simple  contract,  as  notes  un- 
sealed, and  promises  not  in  writing,  either  expressed  or  implied  (&)• 
So  an  executor  may  be  sued  by  the  lord  of  a  manor  for  a  relief  due 
from  the  testator  (c). 

In  the  case  of  Eton  College  v.  Beauchamp  (c{),  there  was  a  rent 
issuing  out  of  lands,  and  the  tertenant  died,  leaving  arrears  due  to 
Eton  College;  And  it  was  decreed  that  though  the  person  of  the 
tertenant  was  not  chargeable  with  the  rent  at  law,  but  only  the  land 
by  way  of  distress,  yet  his  executor  should  pay  the  arrears  as  far  as 
he  had  assets.  So  it  is  said,  that  where  a  man  binds  himself  and  his 
heirs,  and  leaves  real  assets,  the  heir,  taking  the  profit,  becomes  so 
far  a  debtor,  that  his  executor  shall  be  charged  (6). 

In  the  case  of  Wilson  t?.  Tucker  (/),  an  action  was  sustained  against 
the  executor  of  an  attorney  for  negligence  by  the  deceased,  in  trans- 
acting the  business  of  the  plaintiff. 

And  there  is  no  difference  between  a  promise  to  pay  a  debt  cer- 
tain, and  a  promise  to  do  a  collateral  act,  which  is  uncertain,  and 
rests  only  in  damages,  as  a  promise  by  the  testator  to  give  such 
a  fortune  with  his  daughter,  to  deliver  up  such  a  bond,  &c. :  For, 
wherever  in  those  cases  the  testator  himself  is  liable  to  an  action,  his 
executors  shall  be  liable  also  {g), 

*It  must  be  observed,  however,  that  certain /ontw  of  action  do  not, 
at  the  common  law,  survive  against  the  executor  or  administrator, 
as  will  hereafter  be  shown  in  the  investigation  of  the  subject  of 
Bemedies  generally  (%) :  But  other  actions  were  substituted  in  their 
room  upon  the  very  same  cause  which  do  survive  and  lie  against  the 
executor  or  administrator  (t). 


(ft)  Bac.  Abr.  Ezors.  (P.)  1  Com.  Dig. 
Admon.  (B.  14). 

(c)  8t.  John  t^.  Bawdripp,  Noy,  43. 
Com.  Dig.  Admon.  (B.  14). 

(d)  1  Chanc.  Cas.  121. 

{fi)  Wentw.  Off.  Ex.  249,  256,  14th 
edit.  Henningham's  ease,  Dyer,  344,  &. 
As  to  the  power  of  an  executor  or  ad- 
ministrator, liable  as  such  to  the  rent, 
covenants,  or  agreements  contained  in 
any  conyeyanee  on  chief  rent,  or  rent- 


charge  granted  or  assigned  to  or  made 
and  entered  into  with  the  testator  or  in- 
testate, to  escape  future  liability  there- 
under, see  the  provisions  of  Lord  St. 
Leonards'  Act,  22  &  23  Vict.  e.  35,  s.  28. 

(/)  3  Stark.  N.  P.  C.  154.  See  also 
Dntton  V.  Tayley,  18  HiU,  MS.  285. 

{g)  Bao.  Abr.  Exors.  (P.)  2. 

(A)  Infra^  Pt.  v.  Bk.  n.  Ch.  i. 

(<)  Hambly  r.  Trott,  Cowp.  375,  by 
Lord  Mansfield. 
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The  executors  or  administrators  so  completely  represent  their 
testator  or  intestate,  with  respect  to  the  liabilities  above  mentioned, 
that  every  bond,  qr  covenant,  or  contract  of  the  deceased  includes 
them,  although  they  are  not  named  in  the  terms  of  it  (i) :  for  the 
executors  or  administrators  of  eveiy  person  are  implied  in  himself  (Z). ' 

In  Harwood  v.  Hilliard  (m),  a  sale  was  to  be  made  of  a  parcel  of 
land,  and  it  was  agreed,  between  the  plaintiffs  and  the  defendant's 
testator,  that  if  it  should  not  produce  a  certain  sum,  then  they  should 
repay  each  other  proportionably  to  the  abatement ;  and  the  defend- 
ant's testator  covenanted  for  himself  and  his  executors,  to  pay  his 
proportion  to  the  plaintiffs,  so  as  the  plaintiffs  gave  him  notice  in 
writing  of  the  said  sale,  by  the  space  of  ten  days  -,  but  it  was  not 
said,  that  such  notice  was  to  be  given  to  his  executors  6r  adminis- 
trators ,*  And  the  whole  court  agreed,  that,  as  the  covenant  ran  in 
interest  and  charge,  the  executor  was  bound  to  pay  the  testator's 
proportion,  although  the  notice  was  given  to  the  executor  and  not  to 
the  testator. 

It  is  clear,  also,  that  in  many  cases  a  liability  may  accrue  against 
the  executor  or  administrator,  after  the  death  of  the  testator  or  in- 
testate, upon  a  contract  made  in  his  lifetime  although  the  executor 
or  administrator  be  not  named  therein :  Thus  the  executor  is  liable 
upon  a  bond  which  becomes  due,  or  a  note  payable,  subsequentiy  to 
the  death  of  the  testator  (n).  *So  where  a  man  covenanted  that  A. 
should  serve  B.  as  an  apprentice  for  seven  years,  and  died,  it  was 
holden,  that  if  A.  departs  within  the  t.erm,  a  writ  of  covenant  lies 
against  the  executor  of  the  covenantor,  without  naming  him  (o). 
So  if  A.  is  bound  to  build  a  house  for  B.  before  such  a  time,  and  A. 
dies  before  the  time,  his  executors  are  bound  to  perform  this  con- 
tract (jp).    And  in  cases  of  this  kind  the  executors  will  be  liable  even 


(A?)  Wentw.  Off.  Ex.  o.  11,  pp.  239, 
243,  14th  edit.  Bradbury  v.  Morgan,  1 
H.  &  C.  249,  255. 

(0  By  Lord  Maoclesfield  in  Hyde  v* 
Skinner,  2  P.  Wms.  197. 

(m)  2  Mod.  268. 

(n)  ToUer,  463. 

(o)  Bro.  Covenant,  12.  Bao.  Abr. 
Exors.  (P.)  1. 

(p)  Qniok  V.  Lndborrow,  3  Biilstr.  30, 
by  €k>ke,  C.  J.  In  the  ease  of  Gk>rdon 
V.  Calvert,  2  Sim.  253.  4  Buss.  Chanc. 
[•1596] 


Cas.  581,  A.  on  taking  B.  as  a  clerk, 
took  a  bond,  from  him  and  a  snrety,  to 
secure  his  duly  accounting  for  his  re- 
ceipts :  No  time  was  fixed  for  the  con- 
tinuance of  the  service,  but  it  was  to 
be  determinable  at  the  option  of  either 
party :  The  surety  died :  His  executrix 
gave  notice  to  that  she  should  no 
longer  consider  herself  liable  on  the 
bond :  A.  read  the  notice  to  B.,  and  re- 
quired him  to  execute  a  new  bond,  with 
another  surety,  which  was  done :  Then 
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where  the  heir  is  named)  and  the  executors  are  not  named,  in  the 
contract  (g). 

Hence,  it  appears,  that  executors  or  administrators  more  act- 
ually represent  their  testator  or  intestate,  than  the  heir  does  the 
ancestor:  for  if  a  man  binds  himself,  his  executors  or  admin- 
istrators are  bound,  though  not  named;  but  it  is  not  so  of  the 
heir  by  the  common  law,  however  large  an  amount  of  real 
assets  may  have  descended  to  him  (r) :  but  now  by  3  &  4  Wm.  IV. 
c.  104,  real  estate  of  a  deceased  owner  is  chargeable  with  all  lia- 
bilities which  may  arise  out  of  obligations  entered  into  by  him 
during  his  life  («). 

The  proposition,  however,  that  executors  or  administrators  are 
liable  upon  every  contract  of  the  deceased,  although 
they  be  not  named,  must  be  understood  as  not  extend-  somj^to  te8teto]% 
ing  to  cases  where  the  contract  is  personal  to  the  testa-  Jcutor!**^'^  **'  "" 
tor  or  intestate :  for  *in  such  instances  no  liability  at- 
taches upon  the  executors  or  administrators,  unless  a  breach  was 
incurred  in  the  lifetime  of  the  deceased  {t).  Thus,  if  an  author 
undertakes  to  compose  a  work,  and  dies  before  completing  it^  his 
executors  are  discharged  from  this  contract :  for  the  undertaking  is 
merely  personal  in  its  nature,  and,  by  the  intervention  of  the  con- 
tractor's death,  has  become  impossible  to  be  performed  (u).    So  a 

B.  died,  and  deficiencies  were  found  in  person,  of  the  promisee,  and  mnst  be 
his  accounts,  subsequent  to  the  notice :  within  the  contemplation  of  both  par- 
And  it  was  held  that  the  executrix  of  ties  at  the  date  of  the  promise,  and  the 
the  surety  had  no  equity  to  support  an  action  can  be  brought  against  the  ex- 
injunction  to  restrain  an  action  on  the  ecutors  for  such  special  damage  only, 
bond.  and  not  for  general  damages :  Finlay  v. 

(q)  Williams  v.  Burrell,  1  C.  B.  402.  Ghimey,  20  Q.  B.  D.  494. 

(r)  Co.  lit.  209,  a.    Wentw.  Off.  Ex.         («)  Marshall  v.  Broadhurst,  1  Tyrwh. 

c.  11,  239,  240,  14th  edit.  349,  by  Lord  Lyndhurst.  In  Wentworth 

(«)  Earner's  Devisees'  case,  2  I>e  G.  t^.  Ck>ck,  10  A.  &  £.  45,  Patteson,  J., 

M.  &  Gt.  366.    AntCy  p.  *1560,  note  (o).  said  that  there  was  a  case  at  Liverpool 

(0  Hyde  «.  the  Dean  of  Windsor,  Cro.  where  a  contract  to  build  a  lighthouse 

Eliz.  533.     Siboni  v,  Kirlnnan,  1  M.  &  was  held  to  be  personal,  on  the  ground 

W.  418,  423,  per  Parke,  B.    An  action  of  its  being  a  matter  of  personal  skill 

for  breach  of  promise   of   marriage,  and  science.    8o  a  contract  to  play  a 

where  no  special  damage  is  alleged,  piano  at  a  concert  has  been  held  to  be 

does  not  survive  against  the  personal  one  requiring  personal  skill,  and  to  be 

representatives  of  the  promisor.     The  conditional  on  the  contractor  being  well 

special  damage  which  would  cause  the  enough  to  perform :  Robinson  v,  Davi- 

right  of  action  to  survive  must  be  dam-  son,  L.  B.  6  Exch.  269,  274. 
age  to  the  property,  and  not  to  the 
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covenant  by  a  master  for  the  instmction  of  his  apprentice  is  personal 
to  the  master,  and  his  executors  are  not  liable  upon  it  (v). 

On  a  covenant  that  in  consideration  of  a  weekly  payment  to  A. 
and  his  executors  for  a  term  certain  A.  shall  not  exercise  a  particular 
trade,  the  executors  of  A.  are  not  bound  to  abstain  from  exercising 
it  after  his  death  (rr). 

So  it  is  said,  that  if  a  lessee  for  years  covenants  for  himself  to  re- 
pair the  houses  demised,  omitting  other  words,  he  is  bound  to  repair 
only  during  his  life,  and  the  executors  or  administrators  are  not 
bound  (y).  And  it  is  also  said,  that  if  a  lessor  covenants,  for  himself 
only,  to  discharge  the  lessee  of  *all  quit-rents  out  of  the  land,  this 
covenant  is  only  personal,  and  will  bind  the  covenantor  only  during 
his  life  {£).  But  if  in  these  cases  the  words  ^'  during  the  term  "  be 
added  in  the  covenant,  as  on  a  covenant  by  a  lessee  for  himself  to 
repair  the  houses  during  the  term,  or  on  a  covenant  by  a  lessor  for 
himself  to  discharge  the  lessee  of  all  quit-rents  during  the  term :  in 
these  cases,  it  api)ears,  the  executors  and  administrators  also  will  be 
charged  after  his  death  (a). 

In  Wentworth  v.  Cock  (&),  the  plaintiffs  had  entered  into  an  agree- 
ment with  one  Cock  to  supply  him  with  a  certain  quantity  of  slate 
immediately ;  and  with  a  certain  other  quantity,  monthly,  at  a  fixed 
price ;  and  with  any  further  quantity,  monthly,  that  he  might  re- 
quire :  He  engaged  to  receive  the  slate,  not  exceeding  200  tons  per 
month,  and  the  agreement  was  to  be  in  force  till  January  1st,  1838 : 
An  action  having  been  brought  against  his  administrator,  for  refus- 
ing to  receive  slate  sent,  in  pursuance  of  the  contract,  after  his  death, 
and  before  January  1st,  1838,  it  was  contended  that  the  contract 
was  personal  to  the  deceased,  and  was  not  obligatory  on  his  repre- 
sentatives :  But  the  Court  of  Queen's  Bench  held  that  the  plaintiff 
might  well  sue  the  administrator :  And  Lord  Denman  said,  it  was 
like  any  ordinary  case  of  goods  ordered  by  a  testator,  which  the  ex- 
ecutor must  receive  and  pay  for :  And  Littledale,  J.,  observed,  that 
the  administrator  was  bound  to  pay  damages,  out  of  the  assets,  if  he 

(tj)  Baxter  «.  Bnrfield,  Bott.  P.  L.  pi.  («)  Touchst.  178.     Ingery  t;.  Hyde, 

696,  6th  edit.    S.  G.  2  Stra.  1266.   Infra^  Dyer,  114,  a. :  but  see  Wentw.  Off.  Ex. 

p.  *1649.  \ibi  supra, 

(x)  Cooke  t?.  Colcraft,  2  W.  Bl.  866.  (a)  Touchst.  178,  482.    See  also  Will- 

3  Wils.  380.  iams  v.  Burrell,  1  C.  B.  402. 

(y)  Tonchst.  178 :  but  see  Wentw.  (6)  10  A.  &  E.  42. 
Off.  Ex.  p.  250,  14th  edit,  contra, 
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did  not  take  the  contract  upon  himself.  In  Cooper  v.  Jarman  {c\ 
where  a  person  contracted  with  a  builder  to  erect  a  house  on  a  piece 
of  freehold  land  belonging  to  him,  and  died  intestate  before  the 
house  was  finished,  it  was  held  by  Lord  Bomilly,  M.B.,that  the  heir- 
at-law  was  entitled  to  have  the  house  finished  at  the  expense  of  the 
personal  estate  of  the  intestate. 

But  it  must  be  borne  in  mind  that  the  authority  of  an  *agent  is 
revoked  by  the  death  of  his  principal :  consequently  the  agent  can- 
not, generally  speaking,  sue  the  executor  of  the  principal  in  respect 
of  services  as  agent  after  his  death,  though  performed  in  pursuance 
of  a  contract  made  with  him  in  his  lifetime.  Thus,  in  Campanari  v, 
Woodbum  (d),  where  A.  had  agreed  with  B.  that  he  would  endeavor 
to  sell  a  picture  belonging  to  B.,  and  that  if  he  succeeded  in  selling 
the  same,  B.  should  pay  him  lOOZ. )  and  B.  died  before  his  picture 
was  sold^  it  was  held  that  A.  could  not  recover  the  lOOZ.  from  B.'s 
executor. 

It  must  here  be  observed,  that  in  the  case  of  Perrot  v.  Austin  (e), 
it  is  said  to  have  been  resolved  by  the  court  that  if  one  covenants 
that  his  executors  shaU  pay  lOZ.,  no  action  lies  for  this  against  them. 
But  Lord  Mansfield,  in  Plumer  v.  Marchant  (/)  said  that  Perrot  v. 
Austin  was  an  extraordinary  case,  and  there  is  a  query  in  the  very 
report  {g).  And  in  Powell  v.  Graham  (A),  it  was  held  that  an  action 
might  be  sustained  against  an  executor,  upon  a  promise  by  the  tes- 
tator, that  his  executor  should  pay  to  the  plaintiff  the  sum  of  201,  in 
consideration  that  the  plaintiff  would  continue  in  the  service  of  the 
testator  tUl  his  death ;  and  that  it  was  not  necessary  to  aver  any 
promise  by  the  executor  to  pay  it. 


(c)  L.  B.  3  Eq.  98. 

(d)  15  C.  B.  400. 

(e)  Cro.  Eliz.  382. 
(/)  3  BtOT.  1383. 

(g)  In  fact  it  appears  from  the  state- 
ment of  the  case  in  Wentw.  Off.  Bx. 
p.  250,  14th  edit.,  that  the  decision  of 
Perrot  v.  Austin  was  merely  as  to  the 
form  of  action.  "In  some  cases/'  says 
that  author,  ''no  action  of  debt  lieth 
upon  a  covenant  to  pay  money ;  as  if  A. 
^covenant  that  his  executor  shall  within 
a  year,  or  such  a  time  after  his  death, 
pay  10^  to  B. ;  now  for  that  no  action 
of  debt  was  maintainable  against  A. 


himself,  it  lieth  not  against  his  execu- 
tor, but  only  an  action  of  covenant ;  as 
was  held  in  the  late  Queen's  time."  See 
Bandall  v.  Bigby,  4  M.  &  W.  132,  per 
Parke,  B. ;  and  Ex  parte  Tindal,  8  Bing. 
402.  8.  C,  1 M.  &  Scott,  607,  where  Tin- 
dal, C.  J.,  and  Littledale,  J.,  expressed 
their  opinion,  in  which  Lord  Brougham 
concurred,  that  if  a  man  covenants  that 
his  executors  shall  pay  a  sum  of  money 
after  his  death,  this  creates  a  debt  just 
as  much  as  if  he  himself  had  covenanted 
to  pay  it. 

(A)  7  Taunt.  580. 
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•With  regard  to  the  liability  of  an  executor  in  respect  of  th^  tor- 
tious  acts  of  the  deceased,  it  was  a  principle  of  the 

in  inatters  of  tort :  * 

common  law,  that  if  an  injury  was  done  either  to  the 
person  or  property  of  another,  for  which  damages  only  could  be  re- 
covered in  satisfaction,  the  action  died  with  the  person  by  whom  the 
wrong  was  committed  (i):  and  at  this  day  (unless  the  case  falls 
within  the  statute  3  &  4  Wm.  IV.  c.  42,  s.  2,  hei-eafter  to  be  men- 
tioned) (j),  where  the  cause  of  action  is  founded  upon  any  malfecisafice 
or  misfemancej  is  a  tort,  or  arises  ex  delicto,  such  as  trespass  for  taking 
goods,  &c.,  trover,  false  imprisonment,  assault  and  battery,  slander, 
deceit,  diverting  a  watercourse,  obstructing  lights,  and  in  many  other 
cases  of  the  Uke  kind,  where  the  declaration  imputes  a  tort  done  either 
to  the  person  or  property  of  another,  and  iheplea  must  be  not  gmlty^ 
the  rule  is  actio  personalis  moritur  cum  persona;  and  if  the  person  by 
whom  the  injury  was  committed  dies,  no  action  of  that  kind  can  be 
brought  against  his  executor  or  administrator  (fc). 

•Accordingly,  no  action  lies  against  an  executor  or  administrator 
on  a  penal  statute  ([),  So  if  a  man,  served  with  a  subpcena,  and  hav- 
ing  had  his  expenses  tendered  to  him,  neglects  to  appear  as  a  witness, 
and  dies,  no  action  lies  against  his  executor  or  administrator  (m). 
Again,  if  a  sheriff,  gaoler,  or  keeper  of  a  prison,  suffered  one  in 
execution  for  debt  or  damages  to  escape,  though  hereby  the  party,  at 


(0  1  Saund.  216,  a.,  note  (1)  to  Wheat- 
ley  V.  Lane.  Kirk  v.  Todd,  21 G.  D.  484, 
489. 

(j)  Pasty  p.  ♦1607. 

ik)  1  Saund.  216,  a.,  note  (1).  An 
action  for  compensation  for  losses  occa- 
sioned by  misrepresentations  contained 
in  a  prospectus  of  a  company  is  like  an 
action  at  law  for  deceit,  and  is  there- 
fore of  a  personal  character,  and  the 
estate  of  a  deceased  director,  not  being 
alleged  and  proved  to  have  received 
benefit  from  the  deceit,  his  executors 
cannot  be  made  liable  to  compensate 
the  person  who  asserts  that  he  has  been 
injured  by  it :  Peek  v.  Qumey,  L.  R.  6 
H.  L.  377.  In  the  case  of  New  Som- 
brero Phosphate  Go.  v,  Erlanger,  5  G.  D. 
73  (affd.  3  App.  Gas.  1218),  the  estate  of 
a  deceased  member  of  a  syndicate  was 
held  liable,  on  the  ground  that  he  was 
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a  partner,  and  that  the  action  therefore 
did  not  die  with  him.  Nor  can  the  ex- 
ecutors  of  a  deceased  director  be  mad& 
liable  in  any  proceeding  which  is  of  the 
nature  of  an  action  of  negligence  (e,g. 
where  it  is  sought  to  charge  them  for 
loss  beyond  the  amount  of  the  money 
placed  in  the  directors'  hands) :  Over- 
end,  Gumey  &  Go. «.  Gurney,  L.  E.  4  Ch. 
701.  L.  B.  5  H.  L.  480.  It  has  been 
held  that  the  executors  of  a  deceased 
director,  not  being  officials  of  a  com- 
pany, cannot  be  proceeded  against  by 
summons  taken  out  under  the  provi- 
sions of  the  25  &  26  Vict.  c.  89,  sect. 
165  (Gompanies  Act,  1862) :  Be  British 
Guardian  Life  Assurance  Go.,  14  G.  D» 
335,  following  Feltom's  Executors'  case^ 
L.  B.  1  Eq.  219. 

(I)  Wentw.  Off.  Ex.  255,  14th  edit. 

(m)  Wentw.  Off.  Ex.  255, 14th  edit. 
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whose  salt  the  execution  was,  was  entitled  not  only  to  an  action  upon 
the  case  against  such  officer  by  the  common  law,  but  also  to  an 
action  of  debt  by  the  statutes  Westm.  2,  and  1  Bich.  11.  c.  12 ;  yet  if 
the  officer  died,  no  action  lay  against  his  executor  for  the  same ;  be- 
cause thcisuffering  the  escape  was  a  wrong  of  the  nature  of  a  trespass 
(n).  So  at  the  common  law,  if  a  man  was  appointed  executor,  and 
committed  a  devastavit  and  died,  the  executor  of  such  executor  was 
not  liable  for  the  devastavit^  upon  the  principle  that  it  was  a  personal 
tort  in  his  testator,  which  died  with  the  person  (o).  But  now,  by 
the  statute  30  Car.  11.  c.  7,  explained  and  made  perpetual  by  4  &  5 
Wm.  &  M.  c.  24,  s.  12,  the  executors  or  administrators  of  any  executor 
or  administrator,  whether  rightful  or  of  his  own  wrong,  who  shall 
waste  or  convert  to  his  own  use  the  estate  of  his  testator  or  intes- 
tate, shall  be  liable  and  chargeable  in  the  same  manner  as  their  tes- 
tator or  intestate  would  have  been  if  they  had  been  living  (p). 

•In  some,  however,  of  the  cases  above  mentioned,  a  remedy  may  be 
had  against  the  executor  or  administrator  in  another  form :  Thus, 
although,  at  the  common  law,  an  action  of  trover  upon  a  conversion 
of  the  testator  dies  with  him,  yet  if  the  goods,  &c.,  taken  away,  con- 
tinue still  in  specie,  in  the  hands  of  the  executor  or  administrator  of 
the  wrong-doer,  replevin  or  detinue  will  lie  against  such  executor  or 
administrator  to  recover  them  back  (q) :  or  trover,  laying  the  con- 
version to  have  been  by  the  executor  (r) :  or,  in  case  they  are  sold, 
an  action  for  money  had  and  received  to  recover  their  value  {s). 


(n)  Anon.  Dyer,  271,  a.  Whitaores 
f;.  Onsley,  Dyer,  322,  a.  Perkinson  v, 
Gilford,  Cro.  Car.  540.  Bro.  Escape,  28 
Exors.  100.  Execution,  86  Parliament, 
80.  Wentw.  Off.  Ex.  254, 14th  edit.  Ber^ 
wick  V.  Andrews,  Lord  Baym.  973,  by 
Lord  Holt.  Hambly  v,  Trott,  1  Cowp. 
375.  1  Sannd.  216,  a.  note  (1).  But 
debt  lies  against  the  executors  of  a 
sheriff,  &c.,  upon  a  judgment  obtained 
against  the  testator  for  an  escape :  See 
post,  p.*1614. 

(o)  Sir  Brian  Tuckers  case,  3  Leon. 
241.  Browne  v.  Collins,  1  Ventr.  292. 
But  he  was  Uable  in  equity:  Price  v. 
Morgan,  2  Chanc.  Cas.  217. 

(p)  1  Saund.  219,  d.  note  to  Wheat- 
ley  f^.  Iiane.    Coward  v»  Gregory,  L.  B. 


2  C.  P.  153.  In  the  case  of  Hammond 
V,  Gatliffe,  Andr.  254,  the  court  were 
strongly  inclined  to  be  of  opinion  that 
an  executor  de  son  tort  of  an  executor 
de  son  tort  is  not  liable  at  common  law 
for  a  devastavit  committed  by  the  first ; 
and  that  such  an  executor  is  not  within 
the  statute  of  Car.  XL, ;  because  (as  Pro- 
byn,  J.,  said)  in  the  first  part  of  the 
act,  executors  de  son  tort  are  not  named, 
though  afterward  they  are  expressly 
mentioned. 

(g)  Le  Mason  v.  Dixon,  W.  Jones,  173, 
174.     1  Saund.  217,  note  (1). 

(r)  Hambly  v,  Trott,  1  Cowp.  373. 

(s)  Ibid.  377.  1  Saund.  217,  note  (1). 
The  only  cases  outside  the  statute  3  & 
4  Will.  rV.  c.  42,  hereinafter  referred 
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Again,  an  action  on  the  custom  of  the  realm  ^against  a  common 
carrier  is  for  a  tort  and  supposed  crime ;  and  the  plea  is  not  guilty ; 
therefore,  at  the  common  law,  it  will  not  lie  against  the  carrier's  ex- 
ecutors :  But  an  action  of  assumpsit  will  lie  against  them,  upon  the 
very  same  cause  (^).  So  if  a  man  take  a  horse  of  another,  and 
bring  him  back  again,  an  action  of  trespass  will  not  lie,  at  the  com- 
mon law,  against  his  executor,  though  it  would  against  him :  but 
an  action  for  the  use  and  hire  of  the  horse  will  lie  against  the 
executor  (k).  So  if  a  man  deals  as  agent  for  another  without  au- 
thority, his  executor,  though  he  cannot  be  sued  for  the  tort,  may  be 
made  liable  upon  an  implied  contract  (v). 

So  in  the  case  of  Perkinson  r.  Gilford  (2;),  debt  was  brought  against 


to,  in  which,  apart  from  questions  of 
breach  of  contract,  express  or  implied, 
a  remedy  for  a  wrongful  act  can  be  pur- 
sued against  the  estate  of  a  deceased 
person  who  has  done  the  act,  appear  to 
be  those  in  which  property,  or  the  pro- 
ceeds or  value  of  property,  belonging 
to  another,  have  been  appropriated  by 
the  deceased  person  and  added  to  his 
own  estate  or  moneys.  Where  there  is 
nothing  among  the  assets  of  the  de- 
ceased that  in  law  or  in  equity  belongs 
to  the  plaintiff,  and  the  damages  which 
have  been  done  to  him  are  unliquidated 
and  uncertain,  the  executors  of  a  wrong- 
doer cannot  be  sued  merely  because  it 
was  worth  the  wrong-doer's  while  to 
commit  the  act  which  i§  complained  of, 
and  an  indirect  benefit  may  have  been 
reaped  thereby.  The  profits,  arising 
from  a  wrong  done  by  a  deceased  man, 
which  can  be  followed  against  his  es- 
tate, are  only  sach  profits  as  take  the 
shape  of  property,  or  the  proceeds  or 
value  of  property,  withdrawn  from 
the  rightful  owner  and  acquired  by  the 
wrong-doer.  See  the  judgment  of  Bow- 
en,  L.J.,  and  Cotton,  L.J.,  in  Phillips 
r.  Homfray,  24  C.  D.  439,  in  which  case 
Baggallay,  L.J.,  dissented  from  the 
other  members  of  the  court,  expressing 
his  opinion  thus:  ''The  general  result 
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of  these  cases,  and  of  others  to  the  like 
effect,  may  be  thus  stated,  that  a  Court 
of  Equity  will  give  effect  to  a  demand 
against  the  estate  of  a  deceased  person 
in  respect  of  a  wrongful  act  done  by 
him,  if  the  wrongful  act  has  resulted  in 
a  benefit  capable  of  being  measured 
pecuniarily,  and  if  the  demand  is  of 
such  a  nature  as  can  be  properly  enter- 
tained by  the  Court.''    Ibid,  p.  476. 

{%)  Cowp.  375,  by  Lord  Mansfield.  S. 
P.  by  Sir  J.  Mansfield,  C.  J.,  in  Powell 
V.  Layton,  2  New  Bep.  370. 

(tt)  Hambly  «.  Trott,  1  Cowp.  375,  by 
Lord  Mansfield. 

(tj)  CoUen  r.  Wright,  7  E.  &  B.  301. 
S.  C.  in  Error,  8  E.  &  B.  647.  So,  though 
the  executor  of  an  innkeeper  cannot  be 
sued  in  tort  for  the  loss  of  a  guest's 
goods  (imless  under  stat.  3  &  4  Will.  IV. 
c.  42,  s.  2,  posty  p.  *1607),  he  may  be 
sued  on  an  implied  assumpsit :  Morgan 
V.  Barey,  2  Fost.  &  F.  283. 

{x)  Cro.  Car.  539.  Where  an  under- 
sheriff  (since  deceased)  acting  as  sheriff 
during  the  vacancy  of  the  shrievalty, 
under  3  Geo.  L  c.  15,  s.  8  (see  50  &  51 
Vict.  c.  55,  s.  25),  wrongfully  retained 
the  proceeds  of  an  execution,  it  was  held 
by  the  Court  of  Appeal,  affirming  the 
Divisional  Court,  that  an  action  for 
money  had  and  received  was  maintain- 
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the  executors  of  a  sheriff,  for  money  which  he  had  levied  nnder  a^. 
fa.  and  had  not  paid  over :  the  not  paying  over  the  money  was  a  mis- 
feasance as  well  as  a  nonfeasance,  yet  it  was  determined,  that  by  the 
receipt  of  the  money,  the  sheriff  became  debtor,  and  that  debt  might 
be  maintained  for  it  \  that  is  to  say,  though  he  was  guilty  of  a  breach 
of  his  duty  as  sheriff,  and  though  no  action  could  be  maintamed  for 
that  breach  of  duty  after  his  death,  yet  for  the  money  so  recovered 
his  executors  were  chargeable. 

Again,  at  the  common  law,  an  action  of  trespass  for  mesne  *prof- 
its  cannot  be  maintained  against  an  executor  or  administrator  {y)  : 
yet  he  is,  perhaps,  liable  in  an  action  for  use  and  occupation  for 
the  rent  up  to  the  day  of  the  demise  in  the  action  of  ejectment  (2;). 
But  if  there  has  been  a  recovery  in  ejectment,  it  is  clear  that  no  action 
will  lie  against  the  executor  for  use  and  occupation  for  the  rent  sub- 
sequent to  the  day  of  demise  laid  in  the  declaration ;  because,  hav- 
ing treated  the  holding  as  founded  on  trespass,  the  plaintiff  cannot 
afterward  treat  it  as  founded  on  contract  (a) :  And  in  such  instances 
the  simple  case  of  the  death  of  the  occupier  will  not  sustain  a  biU  in 
equity  for  an  account  of  mesne  profits  under  the  head  of  accident 
(6) :  However,  an  account  of  mesne  profits,  since  the  title  accrued, 
was  decreed  against  executors,  upon  a  special  ground,  that  the 
plaintiff  was  prevented  from  recovering  in  ejectment  by  a  rule  of  the 
Court  of  Law,  and  by  an  injunction  at  the  instance  of  the  occupier ; 
who  ultimately  failed  both  at  law  and  in  equity  (c) :  And  in  the 
case  of  Monypenny  v.  Bristow  (<?),  the  widow  of  a  testator,  with  the 
acquiescence  of  his  heir,  was  let  into  possession  of  certain  freehold 
houses,  under  an  erroneous  supposition  that  they  passed  by  the  will 
along  with  other  property,  in  which  a  life  interest  was  devised  to 


able  against  the  executor  of  the  nnder- 
sherif!  by  the  execution  creditors  to  re-, 
cover  the  sum  so  wrongfully  recovered : 
Gloucestershire  Banking  Co.  v.  Edwards, 
20  Q.  B.  D.  107.  See  also  Packington  t?. 
Culliford,  1  BoU.  Abr.  921,  tit.  Exors. 
H.  pi.  2. 

(y)  Pulteney  ».  Warren,  6  Ves.  72, 
S6.  See  per  Bowen  and  Fry,  \a.ZZ,^  in 
Phillips  v.  Homfray,  24  G.  D.  439,  458. 

{z)  6  Ves.  86.  Turner  r.  Cameron's 
Coalbrook  Company,  5  Exch.  932. 

(a)  Birch  v.  Wright,  1  Term  Rep. 
378.    See  also  Pulteney  v.  Warren,  6 


Ves.  72,  87;  and  Bridges  r.  Smyth,  5 
Bing.410.  S.  C.  2  Moo.  &  P.  740.  How- 
ever, the  mere  hringing  of  an  ejectment 
and  laying  the  demise  before  the  time 
of  the  rent  accruing,  is  no  bar  to  an 
action  for  use  and  occupation ;  Cobb  17. 
Carpenter,  2  Campb.  14,  note  to  Balls 
».  Westwood :  Secus^  semblcy  if  the  eject- 
ment has  been  served  on  the  lessee: 
Jones  t'.  Carter,  15  M.  &  W.  718. 
(6)  Pulteney  v.  Warren,  6  Ves.  88. 

(c)  Ibid,  72. 

(d)  2  Buss.  &  M.  117. 
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her;  and  before  the  error  was  discovered  or  her  right  dispnted;  she 
died :  On  a  bill  filled  by  the  heir  against  her  personal  representative, 
praying  the  delivery  of  title  deeds  and  an  account,  it  was  held  by 
Sir  J.  Leach,  M.B.,  and  ^afterward  by  Lord  Brougham  on  appeal^ 
that  the  suit-was  maintainable  for  the  rents  received  during  her  con- 
tinuance in  possession  (e). 

So  an  action  of  waste  does  not  lie,  at  the  common  law,  against  an 
executor,  for  waste  committed  by  his  testator;  it  being  a  tort  which 
dies  with  the  person  (/) :  Nor  shall  an  ^executor  be  chargeable  for 


(e)  See  also  Caton  v.  Coles,  L.  B.  1  Eq. 
5^1. 

(/)  2  Inst.  302.  2  Roll.  Abr.  828,  pi. 
7.  2  Satmd.  252,  note  to  Green  v.  Cole. 
A  bill  was  brought  against  the  execu- 
tors of  a  jointress,  to  have  satisfaction 
out  of  assets  for  permissiye  waste  upon 
the  jointure  of  the  testatrix:  But  by 
Cowper,  C,  "The  bill  must  be  ^- 
missed;  for  here  is  no  covenant  that 
the  jointress  shall  keep  the  jointure  in 
good  repair,  and  in  the  common  case, 
without  some  particular  circumstances, 
there  is  not  remedy  in  law  or  equity  for 
permissiye  waste  after  the  death  of  the 
particular  tenant :  ^  Turner  v.  Buck,  22 
Vin.  Abr.  p.  523,  pi.  9,  tit.  Waste  (s. 
a.).  The  produce,  proceeds,  or  value 
of  waste,  equitable  or  legal,  committed 
by  a  tenant  for  life,  can  be  foUowed 
into  the  hands  of  his  executors,  and  re- 
taken from  them.  If  he  has  wrongly 
cut  timber,  the  timber  or  its  proceeds  or 
value  can  be  followed.  But  no  action 
for  waste — ^permissive  or  voluntary — as 
such  lies  against  the  executors  of  a  ten- 
ant for  life.  By  non-repairing  a  house, 
or  by  plowing  up  ancient  meadow,  the 
tenant  for  life  may  have  indirectly  ben- 
efited himself  or  saved  his  own  pocket. 
But  neither  law  nor  equity  recognize  in 
this  indirect  benefit  which  he  may  have 
received  any  ground  for  proceedings 
against  his  executors :  Phillips  v.  Hom- 
fray,  24  C.  D.  439,  465.  The  Hability  of 
a  tenant  for  life  for  permissive  waste 
[*1605]     [•1606] 


seems  to  have  been  for  a  long  time  an 
open  question.  It  was  supposed  that 
there  was  a  passage  by  Lord  Coke,  2 
Inst.  145,  affirming  the  liability,  and 
Parke,  B.,  in  Yellowly  «.  Qower,  11 
Exch.  274,  294,  says,  speaking  of  per* 
missive  waste:  '^We  conceive  that 
there  is  no  doubt  of  the  liability  of 
tenants  for  term  of  years,  for  they  are 
clearly  put  on  the  same  footing  as  ten- 
ants for  life,  both  as  to  voluntary  and 
permissive  waste,  by  Lord  Coke,  1  Inst. 
53."  But  Kay,  J.,  in  Be  Cartwright,  41 
C.  D.  532,  points  out  that  Coke's  words, 
2  Inst.  145,  only  include  permissive 
waste  where  there  is  an  obligation  to 
repair ;  and  that  in  effect  he  says  that 
where  the  grantor  imposes  the  obliga- 
tion to  repair,  it  is  waste  to  allow  the 
property  to  go  out  of  repair.  And  the 
learned  judge  further  refers  to  the  case 
of  Powys  v.  Blagrave,  4  De  G.  M.  &  G> 
448,  where  Lord  Cranworth,  L.  C,  said 
that  in  the  case  of  a  tenant  for  life  even 
legal  liability  for  permissive  waste  was 
very  doubtful,  and  decided  most  cer- 
tainly that  in  equity  no  interference 
whatever  would  be  made  on  the  ground 
of  permissive  waste  by  a  tenant  for  life. 
This  view  was  followed  by  Kay,  J.,  in 
the  above-mentioned  case,  who  ex- 
pressly held  that  the  estate  of  a  legal 
tenant  for  life  is  not  liable  for  permis- 
sive waste,  after  having  had  cited  to 
him  Davies  v.  Davies,  38  C.  D.  499,  in 
which  Kekelnrich,  J.,  held  that  a  tenant 
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the  injury  done  by  his  testator  in  cutting  down  another  man's  trees : 
But  for  the  benefit  arising  to  his  testator  from  the  sale  or  value  of 
the  trees,  he  shall  (flr).  Accordingly,  in  Powell  v.  Rees  (A),  it  was 
held  that  an  executor  is  liable  to  an  action  for  money  had  and  re- 
ceived by  his  testator,  for  coal  tortiously  taken  by  him  from  the 
plaintiff's  land,  if  the  testator  had  sold  it,  and  received  the  money : 
And  this  although  no  direct  evidence  be  given  of  the  actual  sum  re- 
ceived on  the  sale,  If  the  jury  believe  the  fact  of  the  sale.  So  Lord 
Chancellor  Cowper  held,  in  the  case  of  The  Bishop  of  Winchester  v, 
Enight  (i),  that  the  lord  of  a  manor  might  bring  a  bill  for  an  ac- 
count of  ore  dug,  or  timber  cut  by  the  defendant's  testator :  And 
his  lordship  observed,  that  it  would  be  a  reproach  to  equity,  to  say, 
where  a  man  has  taken  my  property,  as  my  ore  or  timber,  and  dis- 
posed of  it  in  his  lifetime,  and  dies,  that  in  this  case  I  must  be  mth- 
out  remedy :  And  his  lordship  further  remarked  that  it  was  true, 
as  to  the  trespass  of  breaking  up  meadow,  or  ancient  pasture  ground, 
it  died  with  the  person ;  but  as  to  the  property  of  the  ore  or  timber, 
it  would  be  dear,  even  at  law,  if  it  came  to  the  executor's  hands, 
that  trover  would  lie  for  it )  and  if  it  had  been  dis*posed  of  in  the 
testator's  lifetime,  the  executor,  if  assets  are  left,  ought  to  answer 
for  it.  So  if  a  man  commits  equitable  waste,  and  dies,  as  where 
tenant  for  life  without  impeachment  of  waste,  and  as  such  having  a 
right  at  law  to  cut  timber  on  the  estate,  and  a  property  in  the  trees, 
abuses  that  power,  by  cutting  ornamental  trees,  or  trees  not  ripe  for 
cutting,  a  Court  of  Equity  has  jurisdiction  to  make  the  personal 
representatives  of  the  jyarty,  who  has  committed  such  waste,  account- 
able for  the  produce  of  it  (A;).  But  a  Court  of  Equity  wiU  not  direct 
an  account,  against  the  executor  or  administrator  of  tenant  for  life 


for  yean  is  liable  for  permissiye  waste, 
and  apparently  therefore  would  have 
held  that  a  tenant  for  life  was  in  the 
same  position.  The  liability  of  a  ten- 
ant for  life  for  permissive  waste  where 
there  is  an  obligation  to  repair  has 
never  been  doubted,  and  thus  in  Wood- 
house  17.  Walker,  6  Q.  B.  D.  404,  where 
a  devise  of  premises  for  life  provided 
that  the  tenant  for  life  should  keep  the 
premises  in  repair,  it  was  held  that  an 
action  of  tort  for  permissive  waste  by 
non-rejMdr  of  the  premises  would  have 


lain  at  common  law  against  the  tenant 
for  life  in  her  lifetime,  and  consequently 
lay  under  3  &  4  WiU.  IV.  c.  42,  s.  2,  if 
brought  within  the  period  of  limitation, 
against  her  executor  after  her  death.  See 
also  Batthyany  v.  Walford,  36  G.  D.  269. 

{g)  Hambly  r.  Trott,  1  £k)wp.  376,  by 
Lord  Mansfield. 

(A)  7  A.  &  E.  426. 

(i)  1  P.  Wms.  406.     See  Powell  «. 
Aiken,  4  K.  &  J.  362,  per  Wood,  V.-C. 

(A;)  Lansdowne  v.  Lansdowne,  1  Madd. 
116. 
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without  unpeachment  of  waste,  of  dilapidations  permitted  by  him  in 
and  about  the  mansion-house  (Z). 

Again,  an  action  would  not  lie  against  the  executor  of  a  i)arish- 
ioner,  by  whom  tithes  were  subtracted,  to  recover  the  treble  value 
under  tlie  statute  of  Edward  the  Sixth,  even  although  the  testator 
were  a  lessee  for  years  so  that  his  estate  came  to  his  executor;  for, 
being  founded  on  a  personal  tort,  it  died  with  the  person  (m).  But 
the  executor  would  have  been  liable  in  another  form  of  proceeding ; 
for  the  tithes,  when  severed,  belonged  to  the  tithe-owner ;  and  the 
case,  therefore,  fell  within  the  principle  that  where  property  is  ac- 
quired which  benefits  the  testator,  an  action  for  the  value  of  the 
property  shall  survive  against  the  executor  (n). 

It  may  here  be  mentioned  that  the  personal  representative  of  the 
mother  of  a  bastard  child  is  not  liable  for  necessaries  supplied  to  the 
child  after  her  death  (o). 

And  now  by  stat.  3  &  4  Wm.  IV.  c.  42,  s.  2,  after  reciting  that 

there  is  no  remedy  provided  by  law  for  certain  wrongs 

8&4WiiL4,c.42:  d^^^e  by  a  person  deceased  m  his  lifetime  to  another,  in 

•respect  of  his  property,  real  or  personal ;  for  remedy 
brought    against  thcrcof  it  is  cuacted,  ''that  an  action  of  trespass,  or 

executors    for    an 

ii^jury  to  property  trcsuass  ou  the  casc,  as  the  case  may  be,  may  be  main- 

real  or  personal,  by        ,  v  ^     /  .* 

the  testator,  com-  tamcd  agaiust  the  executors  or  administrators  of  any 

mitted  six  months  ,  , 

before  hte  death:     pcrsou  dcccased  f or  any  wrong  committed  by  him  in 

his  lifetime  to  another  in  respect  of  his  property, 

totaUJ^t*^'  ^^  «r  personal,  so  a«  such  injury  shall  have  been 

committed  within  six  calendar  months  before  such 

person's  death  (p),  and  so  as  such  action  shall  be  brouglit  within  six 


(0  Lansdowne  v.  Lansdowne,  IJ.  & 
W.  522. 

(fit)  Wentw.  Off.  Ex.  254,  14th  edit. 
HoU  v.  Bradford,  1  Sid.  88.  Weekes  v. 
Tmssell,  1  Sid.  181.  Moreton  v.  Hop- 
kins, 2  Keb.  502.  Com.  Dig.  Admon. 
(B.  16). 

(n)  By  Lord  Eldon,  in  Pnltoney  v. 
Warren,  6  Ves.  89,  90. 

(o)  Bnttinger  v.  Temple,  4  Beat  ft 
Sm.  491. 

(l?)  Where  the  plaintiff  brought  his 

action  for  damages  and  an  in  junction 

against  the  firm  of  T.  9t  Co.  for  fouling 

ft  stream  which  caused  no  benefit  to  the 

f»1608] 


defendants,  and  the  firm  consisted  of  T. 
alone  who  died  more  than  six  months 
after  the  eottmencement  of  action,  and 
the  action  was  continued  against  his 
executon,  it  was  held  that,  T.  having 
died  more  than  six  months  after  the 
commission  of  the  acts  complained  of, 
no  action  either  for  damages  or  injnno* 
tion  could  be  maintained  against  his 
executors  although  the  action  had  been 
commenced  in  the  lifetime  of  the  tes- 
tator and  although  the  executors  con- 
tinued the  business  in  the  name  of  the 
firm.    Kirk  v.  Todd,  21  C.  D.  484. 


Ch.  I.  ^  I.]  Upon  the  Acts  of  the  Deceased.  235 

calendar  months  after  such  executors  or  administrators  shall  have 
taken  upon  themselves  the  administration  of  the  estate  and  effects 
of  such  person ;  and  the  damans  to  be  recovered  in  such  action  shall 
be  payable  in  like  order  of  administration  as  the  simple  contract 
debts  of  such  person.'' 

It  was  held  in  the  case  of  Powell  t;.  Rees  (9),  where  coal  had  been 
tortiously  taken  from  the  plaintiff's  land  by  an  intestate,  who  had 
sold  it  and  received  the  money,  and  part  had  been  raised  more  than 
six  months  before  his  death,  and  part  within  six  months,  that  the 
plaintiff  might  bring  trespass,  under  this  statute,  against  the  admin- 
istrator, for  so  much  as  was  raised  within  the  six  months,  and  also 
money  had  and  received  for  so  much  as  was  raised  before  (r) ;  the 
acts  being  distinct,  and  therefore  the  two  actions  not  incompatible. 

In  Richmond  v,  Nicholson  («),  which  was  an  action  of  trover  for  a 
watch  against  the  defendant,  as  the  executor  of  one  Harriet  Beeves, 
the  declaration  stated  that  Harriet  *Reeves  died  on  the  27th  March, 
1839,  and  alleged  a  conversion  by  her  within  six  calendar  months 
next  before  her  decease:  The  defendant  pleaded,  that  Harriet 
Beeves  was  not  guilty  within  six  calendar  months  before  the  time 
of  her  death :  It  appeared  on  the  trial  that  the  watch  had  been  given 
by  Harriet  Beeves  to  one  Spencer,  in  September,  1837 ;  that  Spencer 
redelivered  it  to  her  in  March,  1838,  for  the  purpose  of  its  being 
pawned  by  her;  that,  on  its  being  demanded  by  the  plaintiff  in 
December,  1838,  Harriet  Beeves  said,  <'  I  shall  not  talk  to  you  any 
more,  but  shall  see  my  solicitor : "  She  died  in  March,  1839 :  And 
the  Court  of  Common  Pleas  held,  that  this  was  sufficient  evidence 
of  a  conversion  within  six  months  before  her  death. 

In  conclusion  of  this  branch  of  the  subject,  it  may  be  mentioned, 
that  an  action  on  the  case  lies,  by  the  custom  of  Eng- 
land, as  it  is  sometimes  expressed,  but  to  speak  more  Liauuty  or  exec- 

,  .,  ^  utorof  rector,  Ac, 

correctly,  by  the  common  law,  against  the  executors  of  fordiiapicutiona. 
a  parson,  vicar,  or  other  ecclesiastical  person,  at  the 
suit  of  his  successor,  for  dilapidations  of  the  houses  or  buildings 
upon  his  spiritual  benefice  (Q.    So  an  action  for  dilapidations  of  a 

(g)  7  A.  ft  E.  426.    AnUy  p.*ie06.  away  his  goods,  &o.,  so  as  nothmg  be 

(r)  Ante^  p.*1606.  left  to  his  executors,  such  grantee  shall 

(«)  8  Scott,  134.  be  liable  to  the  successor's  suit  in  any 

{%)  Wentw.  Off.  Ex.  255,  14th  edit.  Court  Ecclesiastical,  as  he  might  have 

And  by  stat.  13  Elix.  c.  10,  s.  2,  if  any  been,  if  the  grantee  was  executor  of  the 

spiritual   person   fraudulently   grants  grantor. 
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prebendal  house  may  be  maiiitained  by  a  succeeding  prebendary 
against  the  executor  of  his  predecessor  (w).  The  law  is  the  same  as 
to  a  perpetual  curate  (2;).  And  such  an  action  is  maintainable  where 
the  hedges  and  fences  belonging  to  the  glebe,  are  left  in  a  state  of 
decay,  or  where  there  has  been  a  felling  of  timber  growing  thereon, 
otherwise  than  for  repairs  or  fuel  (y).  But  it  will  not  lie  in  respect 
of  pulling  down  a  building  on  the  rectory  and  substituting  another 
in  a  different  part,  unless  the  value  of  the  estate  be  impaired,  the 
burthens  on  it  increased,  or  the  evidence  of  title  impaired  (2).  ♦More- 
over, neglect  to  cultivate  the  glebe  land  in  a  husbandlike  manner  is 
not  a  dilapidation  for  which  tiie  executors  of  an  incumbent  are  lia- 
ble (a).  Nor  wiU  an  action  lie  for  digging  gravel  in  the  glebe  (&). 
Formerly,  indeed,  it  was  doubted  whether  any  action  at  law,  or  else- 
where than  in  the  Spiritual  Court,  would  lie  for  dilapidations,  even 
by  a  succeeding  rector,  &c.,  against  his  predecessor  who  had  vacated 
by  cession  or  otherwise  (c) :  but  that  point  was  determined  in  Jones 
V,  Hill,  2  Wm.  &  M.  (d) :  And  the  Temporal  Courts  having  once 
taken  cognizance  of  such  matters,,  it  should  seem  that  the  action 
was  considered  to  lie  against  the  executors  of  a  deceased  rector,  &c., 
from  the  necessity  of  the  thing ;  and  it  is  at  this  day  of  common  oc- 
currence (e).  If  the  successor  dies,  without  having  enforced  the  right 
of  action,  it  survives  to  his  executor,  who  being  himself  liable  to  the 
third  incumbent  for  the  whole  of  the  dilapidations  existing  at  the 
death  of  his  own  testator,  may  recover  from  the  executor  of  the  first 
incumbent  for  so  much  of  them  as  occurred  during  the  first  incum- 
bency (/). 

The  reason  for  the  liability  of  the  executor  or  administrator  for 
such  dilapidations  was  thus  stated  by  Lord  Chief  Justice  Willes,  in 
Sollers  V.  Lawrence  (flr),  "  Because  it  is  not  considered  as  a  tort  in  the 
testator,  but  as  a  duty  which  he  ought  to  have  performed ;  and  there- 
fore his  representatives,  so  far  as  he  left  assets,  shall  be  equally  liable 


(tt)  Radoliffe  t?.  I^Oyly,  2  T.  R.  630, 
637. 

(x)  Mason  v.  Lambert,  12  Q.  B.  795. 

(y)  4  B.  &  Adol.  830. 

\z)  Huntley  v.  Russell,  13  Q.  B.  672. 
See  further  8.  C,  as  to  what  are  acts 
of  waste,  for  which  this  action  lies. 

(a)  Bird  v.  Ralph,  4  B.  &  Adol.  826. 

(5)  Boss  V.  Adcock,  L.  R.  3  G.  P.  665. 

(c)  See  the  observation  of  Buller,  J., 

[•1610] 


2  T.  R.  637.  It  is  said  in  Went.  Off.  Ex. 
p.  255, 14th  edit,  that  the  executors  are 
liable,  5y  t^  qnrittfoZ  or  eocltsia»iieaX 
law. 

(d)  3  Lev.  268. 

(e)  See  the  judgment  of  Buller,  J.,  in 
Radcliffe  v.  IVOyly,  2  T.  B.  637. 

(/)  Bunbury  V.  Hewson,  3  Exoh.  558. 
(<7)  WiUes,  421. 
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as  himself :  And,  for  this  reason,  it  is  not  contrary  to  the  role,  that 
actio  personalis  (which  is  always  understood  of  a  tort)  moritur  cum 
persona.^  It  is  observable,  however,  that  this  action  is  in  form  an 
action  on  the  case  in  tart$  and  that  it  could  not  pos*sibly  be  framed 
in  assumpsit,  as  on  a  contract ;  for  the  plaintiff  must  be  the  succeed- 
ing rector,  &c.,  who  cannot  be  known  until  after  the  death  of  the 
predecessor,  and  of  course  could  not  contract  with  him :  It  is  clearly 
an  exception  to  the  general  rule  that  no  action  will  lie  agalust  an 
executor  to  which  his  testator  was  not  liable,  for  the  testator  never 
can  be  liable,  inasmuch  as  during  his  life  there  is  no  person  who  can 
sue.  For  the  same  reason  this  action,  however  anomalous  in  other 
respects,  is  not  contrary  to  the  rule,  that  a^tio  personalis  moritur  cum 
persona^  an  action  cannot  be  said  to  die,  which  never  had  nor  could 
have  had  existence.  It  seems,  therefore,  not  to  be  quite  correctly 
stated,  that  '^  the  executor  shall  be  equally  liable  as  the  testator." 

The  liability  of  the  representatives  of  a  deceased  incumbent  to 
answer  for  dilapidations  is  now  governed  by  stat.  34 
&  35  Vict  c.  43  [Ecclesiastical  Dilapidations  Act,  1871].  JeccIw  Ju^^'diJ 
By  this  act  the  bishop  within  three  calendar  months  istiI*'*""'  ^^^ 
directs  the  diocesan  surveyor  to  inspect  the  premises 
and  report  what  sum,  if  any,  is  required  to  make  good  the  dilapida- 
tions (A)  (sect.  29).  The  surveyor  sends  a  copy  of  his  report  to  the 
bishop,  new  incumbent,  and  the  representatives  of  the  late  incum- 
bent (sect.  30),  to  which  report  opportimity  to  object  is  given  (sects. 
32-33).  The  bishop  makes  an  order  stating  the  repairs  and  their 
cost,  for  which  such  representatives  are  liable,  and  a  copy  of  such 
order  is  delivered  to  them  (sects.  34  and  35).  The  sum  stated  in 
the  order  as  to  the  cost  of  repairs  is  a  debt  due  from  the  representa- 
tives of  the  late  incumbent  and  is  recoverable  in  law  or  in  equity  (A) 
(sect.  36).  No  sum  is  recoverable  for  dilapidations  in  respect  of  any 
benefice  imless  the  claim  for  such  sum  is  f oimded  on  an  order  made 
under  the  provisions  of  the  act  (sect.  53). 

An  allotment  made  to  a  vicar  in  lieu  of  tithes,  imder  an  Indosure 
Act,  is  subject  to  the  law  and  custom  of  England,  •as  to  dilapida- 
tions, equally  with  the  ancient  glebe ;  and  if,  when  he  comes  into  it, 
there  are  fences  upon  it  which  he  ought  to  repair,  but  he  dies  leav- 

(A)  The  sniii  stated  in  the  bishop's     incumbent  pari  passu  with  the  debts  of 
order  as  the  cost  of  repairs  is  under     his  other  creditors.     Be  Monk,  35  0.  D. 
sect.  36,  a  debt  payable  to  the  new  in-     583.     See  ante,  pp.  *876,  *877. 
cumbent  out  of  the  assets  of  the  late 

[•1611]     [•1612] 
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ing  them  unrepaired,  his  executors  are  liable  at  the  suit  of  his 
successor  (i). 

It  may  be  conyenient  to  investigate,  in  this  place,  the  extmt  to 
_  which  the  executor  or  administrator  of  a  rector,  &c.,  is 

Eixtont    to   which  ' 

executor  of  admin-  liable  f  or  dilapidations.    In  Percival  v.  Cooke  (i),  Best, 

istrator  of  rector  is  "^  .  \    '7        .    -7 

liable  for  dUapida-  C.  J.,  cxpr^sscd  an  opmiou  at  nm  |>ni«,  that  the  repre- 
sentatives of  a  prior  incumbent  are  only  liable  for 
such  repairs  as  an  outgoing  tenant  would  be  bound  to  perform,  and 
not  for  complete  and  finished  repairs  (Z).  In  Wise  v.  Metcalfe  (m), 
the  subject  was  fully  considered  by  the  Court  of  King's  Bench :  and 
the  judges  of  that  court  were  of  opinion  that  the  incumbent  is  bound 
to  maintain  the  parsonage  (which  must  be  assumed  to  be  suitable  in 
point  of  size,  and  other  respects,  to  the  benefice)  and  also  the  chancel, 
and  to  keep  them  in  good  and  substantial  repair,  restoring  and  re- 
building, when  necessaiy,  according  to  the  original  form,  without 
addition  or  modem  improvement  (n)  \  and  that  he  is  not  boimd  to 
supply  or  maintain  anything  in  the  nature  of  ornament,  to  which 
painting  (unless  necessary  to  preserve  exposed  timbers  from  decay) 
and  whitewashing  and  papering  belong :  And  that  on  this  principle 
the  damages  must  be  calculated  in  an  action  for  dilapidations  against 
the  executor  or  administrator  of  a  deceased  rector  by  the  successor. 

The  successor  may  have  separate  actions  against  the  execu*tor  or 
administrator  of  the  late  rector,  for  dilapidations  to  different  parts 
of  the  rectory  (o). 

It  has  been  the  constant  habit  of  Courts  of  Equity  to  charge  per- 
sons in  the  character  of  trustees  with  the  consequence 
5tS?"^  bleS^  ^*  *  breach  of  trust,  and  to  charge  their  representatives 
of  truHt  by  testator,  ^igo .  whether  they  derive  benefit  from  the  breach  of 

trust  or  not  (p). 


(0  Bird  V.  Ralph,  2  Adol.  &  EU.  773. 
1  Nev.  h  M.  415. 

(X;)  2  Car.  &  P.  460. 

(0  And  his  lordship  in  that  case  ex- 
pressed his  further  opinion,  that  the 
executors  were  entitled  to  be  allowed, 
in  such  estimate/ for  timber  which  the 
late  incumbent  might  have  cut  and  used 
in  such  repairs,  and  which  his  succes- 
sor had  used  for  that  purpose.  Bee  also 
Accord,,  as  to  stone  and  timber,  whioh 

[•1613] 


could  be  got  from  the  glebe :  Bunbury 
«.  Hewson,  3  Exoh.  558. 

(m)  10  B.  &  G.  299. 

(n)  In  North  v.  Baker,  3  Phimm.  309, 
Sir  John  Nicholl  intii^ates  that,  in  some 
cases,  the  thorough  repair  of  old  build- 
ing is  not  all  to  fall  on  one  incumbent. 
As  to  when  the  incumbent  may  remove 
hothouses,  see  Martin  v.  Boe,  7  B.  &  B. 
237. 

(0)  Young  v.  Munby,  4  M.  &  S.  183. 

(i>)  Adair  v.  Shaw,  1  Sch.  &  Lef .  272. 
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It  may  here  be  observed,  that  if  an  action  is  brought  against  an 
administrator  for  •  a  breach  of  a  covenant  made  by  the 

_  ...  ^_         _       n,.,         .1.-I       ^«i       .Itiano  bar  to  an 

deceased,  it  cannot  be  pleaded  m  bar  that  the  defendant  action  against  an 
took  out  administration  at  the  request  of  the  plaintiff,  covenant  made  by 
and  on  his  promise,  not  under  seal,  that  he  would  not  the  defendant  took 

1  -111  111A11  •»     •    »   A  out  administration 

charge,  or  seek  to  charge,  the  defendant  as  admmistra-  on  a  parol  promise 

X  XT.  •  -i.!.  1-  !_  n  i.v  J.   '       oftheplaintiffthat 

tor  or  otherwise  with  any  breaches  of  the  covenant  in  he  would  not  roe. 
question  (q). 


•SECTION  n. 

Of  particular  instances  where  the  Executor  or  Administrator  is  liable 

with  respect  to  the  Acts  of  the  Deceased,] 


In  the  preceding  section,  it  has  been  attempted  to  collect  the  prin- 
cipal cases  illustrative  of  the  general  principle  as  to  the  liability  of 
executors  and  administrators  with  respect  to  claims  which  might  be 
enforced  against  the  deceased  himself,  if  he  were  living :   It  remains 


Montford  v,  Cadogan,  17  Ves.  489.  Wal- 
Bham  V,  Stainton,  1  De  G.  J.  &  S.  678. 
1  H.  &  M.  322.  If  a  trostoe  commit  a 
breach  of  trust,  and  the  oonsequenceB 
of  it  do  not  occur  until  after  his  death, 
his  estate  is  liable,  though  if  redress 
had  been  sought  in  respect  of  that 
breach  of  trust  it  was  reparable  in  his 
lifetime.  And  this  is  true  as  well  in 
the  case  of  willful  default  as  of  an 
active  breach  of  trust.  Devaynes  v, 
Bobinson,  24  Beav.  86,  95.  A  testator 
entitled  to  shares  in  a  company  with  un- 
limited liability,  directed  his  executors 
to  conyert  his  estate  with  all  convenient 
speed.  P.,  one  of  these  executors,  died 
a  year  and  five  weeks  after  the  testator. 
The  shares  were  not  converted,  and 
about  fifteen  years  afterward  the  com- 
pany was  wound  up,  and  the  surviving 
executors  being  placed  on  the  list  of 
contributories,  paid  a  large  sum  out  of 
the  estate  for  caUs.  A  biU  was  filed 
against  the  surviving  executors  and  the 


executors  of  P.  to  make  them  liable  for 
the  loss.  P.'s  executors  did  not  answer, 
nor  did  they  in  evidence  give  any  rea- 
son why  conversion  had  not  taken  place 
within  a  year  from  the  testator's  de- 
cease :  and  it  was  held  (affirming  Stuart, 
y.-O.),  that  P.'s  estate  was  liable  for  all 
loss  occasioned  to  the  testator's  estate 
by  the  omission  to  seU  the  shares  within 
a  year :  and  that  as  P.'s  executors  had 
not  suggested  by  answer  or  evidence 
any  reason  for  the  delay,  no  inquiry 
could  be  directed  on  the  subject.  Gray- 
bum  V,  Clarkson,  L.  B.  3  Gh.  605. 

{q)  Harris  v,  Gtoodwyn,  2  M.  &  Gr. 
405.  Perhaps  the  defendant  might 
have  been  relieved  by  application  to 
the  court  to  restrain  the  action:  Per 
Tindal,  C.  J.,  ib,  418 :  Since  the  Judi- 
cature Act,  1873  (s.  24  (5) ),  any  such 
relief  must  be  sought  by  raising  any 
equity  as  a  defense  in  the  action. 

t  See  American  note  at  end  of  this 
section. 
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Debts  of  record : 


to  advert  to  some  particular  instaaces  in  which  sach  liability  has 
been  ^tablished. 

First,  as  to  debts  of  record.  The  executor  or  administrator  is 
bound,  as  far  as  he  has  assets,  to  satisfy  aU  judgments 
recovered  against  the  testator  or  intestate,  without  re- 
gard to  the  circumstance  whether  a  judgment  was  founded  on  a 
cause  of  action  which  would  not  have  survived  his  death :  Thus,  al- 
though the  executor  of  a  sheriff  is  not  liable  to  be  sued  for  an  escape 
permitted  by  his  testator  (r),  yet,  if  judgment  was  recovered  for  such 
escape  against  him  in  his  lifetime,  his  executor  is  liable  upon  the 
judgment  («). 

An  executor  or  administrator  is  also  liable  upoii  all  statutes  and 
Btatuteaandreoog-  rccoguizances  entered  into  by  the  deceased  (0;  and 
nizances :  yx^ji  all  the  inferior  debts  of  record  of  the  deceased,  as 

fines  imposed  by  the  justices  at  Westminster,  or  at  assizes,  or  quarter 
sessions,  or  by  commissioners  of  sewers  or  of  bankrupts,  by  stewards 
in  leets,  or  the  like  (ii). 

In  the  case  of  a  joint  contract,!  where  several  contract  on  the  same 
part,  if  one  of  the  parties  die,  his  executor  or  *adminis- 

Uabllity    of   exec-  *        '  *  ' 

utor  on  Joint  con-  trator  is  at  law  discharged  from  all  liability,  and  the 

ta»ct8  of  testator:  .  .  f'  •  j    /   \        a     j    'ii 

survivor  or  survivors  alone  can  be  sued  (of):  And  if 
all  the  parties  are  dead,  the  executor  of  the  survivor  is  alone  liable : 
Thus,  if  two  retain  an  attorney,  and  both  die,  the  executor  or  admin- 
istrator of  the  survivor  only  shall  be  charged,  and  not  the  executors 
of  both :  for  a  personal  contract  survives  of  both  parties  5  otherwise 
of  real  contracts,  as  warranty :  and  therefore,  where,  in  an  action 
against  the  executors  of  both,  they  pleaded  jointly,  and  judgment 


(r)  See  ante^  p.  *1601. 

{9)  Whitacres  v.  Onsley,  Dyer,  322, 
a.  b. 

(Q  It  seemB  to  have  been  once 
doubted  whether  the  executor  of  the 
conusor  of  a  statute  merchant  was  lia- 
ble :  See  Wentw.  Off.  Ex.  c.  11,  p.  243, 
14th  edit. 

(«)  Went.  Off.  Ex.  c.  11,  p.  240 :  but 
see  Anon.  Cro.  Jao.  219. 

t  See  American  note  at  end  of  this 
section. 

(a;)  Godson  v.  Good,  2  Marsh.  300,  by 
Gibbs,  Gh.  J.  8.  0.  6  Taunt.  594.    No 
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particular  words  are  necessary  to  con- 
stitute a  covenant  of  either  kind  (that 
is  to  say,  either  joint  or  several).  If 
two  covenant  generally  for  themselves 
without  any  words  of  severance,  or  that 
they  or  one  of  them  shall  do  such  a 
thing,  a  joint  charge  is  created.  White 
v.  Tyndall,  13  A.  C.  263,  269.  Levy  «. 
Sale,  37  L.  T.  709.  Clarke  v.  Bickers, 
14  Sim.  639.  And  this  is  so  even  though 
the  covenant  be  contained  in  a  demise 
to  two  as  tenants  in  common :  White  «. 
Tyndall,  tcdi  «tip. 
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was  given  for  the  attorney,  it  was  stayed  on  motion,  because  the 
executor  of  the  survivor  only  was  chargeable,  notwithstanding  the 
pleading  and  admission  of  the  parties  (y). 

So  in  debt  ujwn  bond,  it  appeared  upon  oyer  that  A.,  B.,  and  C. 
were  bound  jointly,  and  that  A.  was  dead ;  whereas  the  action  was 
brought  against  his  executor  and  the  other  two :  Upon  demurrer, 
the  court  were  of  opinion,  that  the  action  was  not  well  brought: 
for  by  the  death  of  one  of  the  obligors,  his  executor  is  wholly 
discharged  (2;). 

If  a  testator  being  a  soU  defendant  dies  hefor^  judgment  by  Order 
XVn.,  r.  1  (R.  S.  C,  1883),  if  the  cause  of  action  sur- 
vive or  continue,  that  is  to  say,  if  it  does  not  fall  within  wbere  testator  a 

,,  ,  ,.  ,.  ..  ii_  X*         sole  defendant  dica 

the  rule  acUo  personalts  maruur  cum  persona,  the  action  before  judgment 
shall  not  abate,  but  the  plaintiff  may,  imder  Rule  4  of 
the  same  order,  obtain  an  order  that  the  personal  representative  of 
the  deceased  be  added  as  a  party.    This  order,  it  seems,  may  be  ob- 
tained ex  parte. 

*11  a  testator,  sole  defendant,  die  after  judgment,  then  by  the  com- 
mon law  tiie  plaintiff  could  issue  execution  against  the 
goods  of  the  testator  without  any  order,  if  the  judgment  when  testator  a 
were  recovered  within  a  year  before  his  death  (a).    But  after  judgment 
now,  by  Order  XLII.,  r.  23,  if  any  change  has  taken 
place  by  death  in  the  parties  liable  to  execution,  leave  must,  it  would 
seem,  be  obtained  to  issue  execution  {b)  against  the  goods  of  the  tes- 
tator.   This  order  must)  it  would  seem,  be  obtained  on  notice  to  the 
executor  (c). 

(y)  Hamond  v.  Jethro,  2  Brownl.  99.  ean  be  granted  only  when  proper  par* 

See  also  Calder  v.  Rutherford,  2  Brod.  ties  are  before  the  court.    Assuming, 

&  Bing.  302.    Slater  v.  Wheeler,  9  Sim.  therefore,  that  execution  at  law  can  be 

156.  issued  against  the  estate  of  a  deceased 

(s)  Osborne  r.  Crosbem,  1  Sid.  238.  person  without  any  leave  of  the  court 

See  also  Towers  t;.  Moor,  2  Vem.  99.  (as  to  which  quare)  a  receiver  by  way 

Richardson  v.  Horton,  6  Beav.  185.  of  equitable  execution  cannot  be  ap- 

(a)  Wheatley  v.  Lane,  1  Saund.  285.  pointed  of  the  estate  in  the  absence  of 

(b)  Equitable  execution  is  not  "ex-  the  persons  on  whom  the  estate  has 
cution"  within  the  meaning  of  this  role,  devolved.  Order  XYII.  r.  1,  does  not 
What  is  commonly  caUed  equitable  ex-  keep  an  action  alive  as  against  the 
eeution  is  not  iii  fact  execution,  but  estate  of  a  deceased  -party  unless  the 
equitable  relief,  which  is  granted  be-  estate  has  devolved  on  some  one  who 
cause  there  is  a  hindrance  in  the  way  is  a  party  to  the  action.  Re  Shephard, 
of  execution  at  law,  and  it  is  subject  to  43  C.  D.  131. 

the  ordinary  rule  that  equitable  relief        (c)fie  Shephard,  ubi  sup. 
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If  one  of  seieefrcH  defendants  on  a  joint  cause  of  action  die  hefott 
judgment,  then  it  would  seem  that  in  a  personal  action 

Where  one  of  sev-   •       '^  '  * 

eTaidefendaiitsdies  the  cstatc  of  the  dead  man  IS  discharged  from  liability 

(({),  for  if  two  enter  into  a  joint  bond,  and  one  die  at 
any  time  before  judgment,  the  survivor  shall  be  charged  alone  (e). 
And  if  one  of  two  defendants  dies  after  judgment,  and  the  plaintiff 
^elects  to  take  execution  against  the  personalty,  the  execution  must 
be  against  the  survivor  alone  (/) :  So  a  release  given  by  the  obligee 
to  the  representatives  of  the  deceased  obligor  is  no  answer  to  an 
action  against  the  siu^vor  (g\ 

And  if  one  of  several  defendants  on  a  joint  cause  of  action  die 
aft^  judgment,  it  would  seem  that  Order  XLII.  r.  23 

S^rdefendaSteSa  (^'  ^'  ^'^  ^^^^J^  ^^  ^^*>  cxccpt  as  against  the  land  of 
after  Judgment,      jji^  dcccascd  (A),  apply,  bccausc,  as  we  have  seen,  if  one 

of  two  defendants  die  after  judgment  and  the  plaintiff 

elects  to  take  execution  against  the  personalty,  the  execution  must  be 

against  the  survivor  alone. 

And  in  the  same  way,  although  it  is  provided  by  Order  XVII.  r.  1 

(R.  S.  C,  1883),  that  whether  tlie  cause  of  action  survive  or  not,  there 

shall  be  no  abatement  by  reason  of  the  death  of  either  party  between 

the  verdict  or  finding  of  the  issues  of  fact  and  the  judgment,  but 

that  the  judgment  may  in  such  a  case  be  entered  notwithstanding 

the  death,  so  that  if  one  of  two  or  more  defendants  dies  between 


(d)  By  sect.  136  of  the  Common  Law 
Procedure  Act,  1852,  it  was  enacted 
that:  "If  there  be  two  or  more  plain- 
tifEs  or  defendants,  and  one  or  more  of 
them  should  die,  if  the  cause  of  such 
action  shall  surviye  to  the  surviving 
plaintiff  or  plaintiffs,  or  against  the  sur- 
viving defendant  or  defendants,  the  writ 
or  action  shall  not  be  thereby  abated, 
but  such  death  being  suggested  upon 
the  record,  the  action  shall  proceed  at 
the  suit  of  the  surviving  plaintiff  or 
plaintiffs  against  the  surviving  defend- 
ant or  defendants.''  And  now  it  would 
seem  that  in  such  a  case  the  action 
would  by  virtue  of  Order  XVn.  r.  1, 
proceed  as  against  the  defendant  on 
whom  the  whole  liability  had  devolved 
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by  survivorship  without  the  necessity 
of  obtaining  any  order. 

(e)  Lampton  v,  Oollingwood,  4  Mod. 
315. 

(/)  If  he  takes  out  execution  upon  the 
real  lien,  the  charge  must  be  equally 
against  the  survivor  and  the  real  repre- 
sentative of  the  deceased ;  for  though  a 
personal  execution  survives,  a  real  does 
not :  Sir  W.  Harbert's  case,  3  Co.  14,  a. 
2  Saund.  51,  note  (4)  to  Trethewy  r. 
Ackland. 

(g)  Ashbee  v.  Pidduck,  1 M.  &  W.  564. 

(A)  If  it  is  sought  to  have  execution 
against  the  land  of  a  deceased  judgment 
debtor  on  a  joint  cause  of  action,  leave 
to  issue  an  elegit  must  be  obtained,  it 
would  seem,  on  notice  to  the  heir.  See 
Qrd.  XLn.  r.  23. 
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verdict  and  judgment,  jadgment  may  be  entered  on  taJdng  the  proper 
steps  under  Order  XYII.  r.  2  and  r.  4,  against  the  deceased  def endant, 
even  though  the  cause  of  action  fall  within  the  rule  actio  personalis 
moritur  cum  persona,  yet  it  would  seem  that,  if  the  cause  of  action 
be  joint,  there  is  nothing  in  this  order  to  enable  the  action  to  con- 
tinue against  any  other  than  the  surviving  defendant. 

But  if  the  contract  be  several,  or  joint  and  several,  the  executor 
of  the  deceased  contractor  may  be  sued  at  law  in  a  separate  action 
(i) :  but  he  cannot  be  sued  jointly  with  the  ^survivor ;  because  one 
is  to  be  charged  de  bonis  testatoris,  the  other  de  bonis  propriis  (k). 

With  regiu*d  to  the  liability  in  equity  of  the  executor  of  the  de- 
ceased joint  contractor,  it  is  completely  settled  that  in 
the  case  of  a  partnership  debt,  although  at  law,  upon  of*^iTOutor  ^aI 
the  death  of  a  partner,  the  remedy  against  his  executors  victor.  ^°^°*  ^'^^' 
is  extinguished  (inasmuch  as  a  partnership  contract  is 
joint),  yet  they  may  be  sued  in  equity  (I).  And  after  much  conten- 
tion it  is  now  settled  that  the  joint  creditor  may,  in  the  first  in- 
stance, resort  to  the  assets  of  the  deceased  partner,  leaving  it  to  the 
personal  representatives  of  the  deceased  partner  to  take  proper 
measures  for  recovering  what,  if  anything,  shall  appear  upon  the 
partnership  accounts  to  be  due  from  the  surviving  partner  to  the 
estate  of  the  deceased  partner  {m),    *Thus,  in  Kendall  v.  Hamil- 


(t)  May  V.  Woodward,  1  Freem.  248. 
As  to  what  words  will  constitute  a  joint 
and  several  bond,  see  Tipping  v.  Goates, 
18  Beav.  401.  White  v.  TyndaU,  13  A. 
€.  263. 

(h)  HaU  V.  Huffam,  2  Lev.  228. 

(0  VuUiamy  v.  Noble,  3  Meriv.  619. 
Winter  v.  Innes,  4  My.  &  Or.  109.  See 
Holme  V.  Hammond,  L.  B.  7  Ex.  218. 
This  role  is  applicable  to  the  case  of 
the  death  of  one  of  two  executors  carry- 
ing on  their  testator's  trade,  in  that 
character,  and  in  the  ordinary  course 
of  the  business  accepting  a  bill  of  ex- 
change describing  themselves  simply  as 
executors  of  their  testator:  Liverpool 
Borough  Bank  v.  Walker,  4  De  G.  &  J. 
24,  in  which  case  the  estate  of  the  de- 
ceased executor  was  held  liable.  It  is  to 
be  observed  that  in  cases  of  joint  con- 
tracts there  is  no  diflerenoe  between 


law  and  equity,  except  in  the  single 
case  of  the  death  of  one  of  the  parties 
to  a  joint  contract,  where  the  contract 
was  such  that  the  maxim  inter  merca- 
tares  jus  accrescendi  locum  non  hdbet  ap- 
plied :  per  Lord  Blackburn,  EendaU  v. 
Hamilton,  4  A.  G.  504,  545. 

(m)  Devaynes  v.  Noble,  1  Meriv.  530. 
Wilkinson  v.  Henderson,  1  M.  &  E.  582. 
The  surviving  partners  are  necessary 
parties  to  a  creditor's  suit  against  the 
assets  of  the  deceased :  Hills  v,  McBae, 
9  Hare,  297.  In  Brown  v.  Qordon,  16 
Beav.  310,  BomiUy,  M.B.,  said,  that  the 
debt  though  gone  at  law,  remains  due  in 
equity,  because  equity  considers  it  to 
be  unjust  that  where  two  or  more  per- 
sons are  jointly  liable,  the  death  of  one 
should  throw  the  whole  debt  on  the 
others,  and  exonerate  his  estate.  In 
Bidgway  v.  Glare,  19  Beav.  Ill,  the 
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ton  (p\  Cotton,  L.J.y  in  pronouncing  the  judgment  of  the  court,  says : 
'^  It  is  now  well  established  that  a  Court  of  Equity  does  treat  the  es- 
tate of  a  deceased  partner  as  still  liable  to  the  partnership  creditors, 
though  at  law  the  survivor  has  become  solely  liable.  And  it  must 
now  be  considered  as  established  that  the  partnership  creditor  may 
obtain  relief  against  the  estate  of  the  deceased  partner  without  hav- 
ing exhausted  his  remedy  against  the  survivor."  - 

Again,  in  the  late  case  of  Be  Hodgson  (p),  it  was  held  that  a  cred- 
itor of  a  partnership  firm,  although  not  strictly  a  joint  and  several 
creditor,  has  concurrent  remedies  against  the  estate  of  a  deceased 
partner  and  the  surviving  partner,  and  that  it  makes  no  difference 
which  remedy  he  pursues  first. 

Nor  will  the  first  creditor  be  precluded  from  resorting  to  the  assets 
of  the  deceased  partner  by  having  in  the  first  instance  obtained  judg- 
ment against  the  surviving  partners  (9). 

Now  by  section  9  of  the  Partnership  Act,  1890  (53  &  54  •Vict 
c.  39),  it  is  provided  that : — "  Every  partner  in  a  firm  is  liable  jointly 


same  learned  judge  took  occasion  to 
express  his  opinion  as  to  the  mode  in 
which  the  court  administers  assets  in 
cases  of  this  description  as  foUows, 
viz, :  VHiere  both  partners  are  solvent, 
there  is  no  distinction  made  between 
joint  and  several  creditors;  they  are 
all  paid,  and  in  taking  the  partnership 
accounts,  the  joint  debts  thus  paid  wiU 
be  allowed  in  account  by  the  surviving 
partner: If  the  estate  of  the  de- 
ceased partner  be  insolvent,  and  that 
of  the  surviving  partner  solvent,  the 
joint  creditors  wiU  naturally  go  against 
the  surviving  partner,  who  wiU  then  be 
a  creditor  against  the  separate  estate 
of  the  insolvent  partner  for  the  amount 
paid  by  him  to  the  joint  creditors  be- 
yond his  share : ^If  both  the  deceased 

and  surviving  partner  are  insolvent, 
then  the  joint  creditors  must  resort,  in 
the  first  instance,  to  the  joint  estate, 
and  can  only  go  against  the  separate 
estate  of  each  partner  after  the  claims 
of  his  separate    creditors  have  been 

satisfied : ^If  both  parties  die  before 

administration  takes  place,  the  rule  is 
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the  same.  See  also  Lodge  v.  Pritchard, 
4  Giff.  294.  1  De  G.  J.  &  S.  610.  The 
Court  of  Chancery  enforces  the  reme- 
dies against  the  estate  of  a  deceased 
partner  subject  to  two  conditions.  In 
the  first  place  it  requires  that  partner- 
ship debts  shall  be  postponed  to  the 
separate  debts,  and  that  upon  a  very 
apparent  ground ;  for  it  is  obvious  that 
inasmuch  as  the  partnership  debts  are 
paid  first  from  the  partnership  estate 
before  anything  can  flow  from  the  part- 
nership estate  to  the  separate  estate  of 
the  deceased  partner,  it  is  not  unrea- 
sonable by  contrast  that  the  partnership 
debts  should  be  postponed  to  the  sep- 
arate debts.  The  second  condition  is 
that  the  court  requires  the  presence  of 
the  surviving  partner  in  some  method, 
shape,  or  manner  at  the  taking  of  the 
accounts  of  the  partnership :  i>er  Fry, 
L.  J.,  Re  Hodgson,  31  C.  D.  177,  192. 

(o)  3  C.  P.  D.  403,  407. 

(p)  31  C.  D.  177. 

(g)  Liverpool  Borough  Bank  v.  Walk- 
er, 4  De  G.  &  J.  24.  Jaoomb  v.  Har^ 
wood,  2  Ves.  Sen.  205. 
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with  the  other  partners,  and  in  Scotland  severally  also,  for  all  debts 
and  obligations  of  the  firm  incnrred  while  he  is  a  part-  LUbiuty  of  part- 
ner ;  and  after  his  death  his  estate  is  also  severally  liable  °^^ 
in  a  due  course  of  administration  for  such  debts  and  obligations  so 
far  as  they  remain  unsatisfied;  but  subject  in  England  or  Ireland  to 
the  prior  payment  of  his  separate  debts." 

The  equitable  remedy  extends  to  every  joint  contract  for  a  loan  of 
money  giving  to  the  creditor  the  benefit  of  the  security  of  several 
persons,  without  any  distinction  that  the  debt  must  be  a  mercan- 
tile debt  incurred  by  joint  traders :  Thus,  in  Thorpe  t^.  Jackson  (r), 
where  four  persons  had  opened  a  joint  account  with  certain  bankers, 
who  advanced  them  money  on  such  joint  account,  Alderson,  B.,  held, 
that  upon  the  decease  of  one  of  the  joint  contractors,  the  bankers 
had  a  right  in  equity  to  immediate  relief  out  of  his  assets,  without 
claiming  any  relief  against  the  surviving  joint  contractors,  or  show- 
ing that  the  latter  were  unable  to  pay  by  reason  of  their  insolvency  {»). 

Although  this  interposition  of  Courts  of  Equity  with  regard  to 
partnership  debts  on  the  death  of  a  member  of  a  partnership  has 
led  to  the  expression  that  partnership  debts  in  the  eye  of  a  Court  of 
Equity  are  joint  and  several,  this  does  not  mean  that  a  Court  of 
Equity  altered  or  changed  a  legal  contract,  but  merely  that  the 
court,  in  order,  before  distributing  assets,  to  administer  all  the 
equities  existing  with  regard  to  them,  would  go  behind  the  legal 
doctrine  that  a  partnership  debt  survived  as  a  claim  against  the  sur- 
viving partners  only,  and  would  give  the  creditor  the  benefit  of  the 
equity  which  the  surviving  partners  might  have  insisted  on  (^). 

At  one  time  there  seems  to  have  been  a  tendency  in  Courts  of 
Equity  to  treat  partnership  debts  as  being  joint  and  several  irre- 
spective of  death  and  the  necessity  for  the  purpose  of  *admimstra- 
tion  of  excluding  the  doctrine  of  survivorship.  .Thus,  Sir  William 
Orant,  after  stating  that  it  has  never  been  determined  that  every  joint 
covenant  is  in  equity  to  be  considered  as  the  several  covenant  of 
each  of  the  covenantors,  and  that  when  the  obligation  exists  only  by 
virtue  of  the  covenant  the  extent  of  the  obligation  can  be  measured 
only  by  the  words  in  which  it  is  conceived,  goes  on  to  say  that  in  the 
case  of  a  partnership  debt  all  the  partners  have  had  a  benefit  from 

(r)  2  Tonnge  &  Ck>ll.  553.  (<)  KendaU  v.  Hamilton,  4  A.  C.  504, 

(«)  Bnt  see  Slater  v.  Wheeler,  9  Sim.     517,  per  Lord  Cairns,  L.  G. 

157.    Other  v.  Ivison,  3  Drew.  177, 181, 

182. 
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the  money  advanced  or  the  credit  given,  and  the  obligation  to  pay- 
exists  independently  of  any  instroment  by  which  the  debt  may  have 
been  secured  (m). 

But  although  a  partnership  liability  will  not  generally  be  treated 
as  joint  and  several  in  equity,  apart  from  administration,  yet  there 
are  cases  in  which  a  Court  of  Equity  will  treat  a  joint  obligation  as 
several,  and  the  true  doctrine  on  the  subject  of  obtaining  relief  in 
equity  by  considering  joint  contracts  as  several,  appears  to  be,  that 
wherever  a  Court  of  Equity  sees  that  in  a  contract  joint  in  form,  the 
real  intention  of  the  parties  was,  that  it  should  be  joint  and  several, 
it  will  give  effect  to  such  intenjUon.  Accordingly,  in  certain  cases,  a 
joint  bond  has,  in  equity,  been  considered  as  several  (x).  Thus  a 
joint  bond  has,  in  equity,  been  considered  as  several,  where  there  has 
been  a  credit  previously  given  to  the  different  persons  who  have 
entered  into  the  obligation,  and  it  was  not  the  bond  which  first  created 
the  liability  to  pay.  But  where  the  obligation  exists  only  by  virtue 
of  a  joint  covenant  or  bond,  the  extent  of  its  operation  can  be  meas- 
ured only  by  the  words  in  which  it  is  conceived  j  and  a  Court  of 
Equity  cannot  give  the  instrument  any  otter  than  its  legal  effect  (y). 
Accordingly,  where  a  joint  promissory  •note,  signed  "J.  and  J. 
Ewing — James  Parr,  surety ^^  was  given  to  a  creditor  of  the  firm  of 
John  an^  James  Ewing,  and  James  Parr  died,  John  and  James 
Ewing  being  both  alive,  one  of  whom  afterward  became  bankrupt, 
and  the  other  insolvent )  it  was  held  that  the  promissory  note  could 
not  be  considered  as  several,  against  James  Parr  the  surety  (z).  So 
where  A.  and  B.  were  obligors  in  a  joint  bond,  and  A.,  who  was 
alleged  to  be  the  principal  debtor,  died ;  it  was  held  that  his  assets 
were  not,  in  equity,  liable  upon  the  bond,  but  that  the  liability  sur- 
vived to  B.  (a).  Again,  where  premises  had  been  demised  to  A.  and 
B.,  who  were  copartners,  upon  which  they  carried  on  their  partnership 
business,  and  A.  died  during  the  lease,  and,  after  his  death,  his  execu- 
tors carried  on  the  business  in  copartnership  with  B.  on  the  premises : 


(w)  Sumner  r.  PoweU,  2  Meriv.  37 ;  1 
Turn.  &  B.  423. 

{x)  Primrose  r.  Bromley,  1  Atk.  90. 
Bishop  V,  Church,  2  Ves.  Sen.  100,  371. 
Hoare  f .  Oontencin,  1  Bro.  Ch.  C.  27. 
Thomas  v,  Prazer,  3  Ves.  399.  Bum  v. 
Bum,  3  Yes.  573.  Ex  parte  KendaU, 
17  Yes.  525.    Liverpool  Borough  Bank 

[•1622] 


V,  Walker,  4  De  G.  &  J.  24.  Ante,  p. 
*1618,  note  {I), 

(y)  Sumner  v.  Powell,  2  Meriv.  30.  8. 
G.  aflOrmed,  1  Tum.  &  B.  423.  Richard- 
son V.  Horton,  6  Beav.  185.  Wilmer  t;. 
Currey,  2  De  G.  &  Sm.  347. 

(g)  Bawstone  v.  Parr,  3  Buss.  424,  539. 
Other  V.  Iveson,  3  Drewr.  177. 

(a)  Bichardson  V.  Horton,  6  Bear.  185. 


Ch.  I.  ^  II.] 


Of  a  Deceased  Partner, 


247 


it  was  held,  nevertheless,  that  the  covenants  in  the  lease,  which  were 
joint  only,  were  not  to  be  considered  in  equity  as'  several  as  weU  as 
joint,  so  as  to  make  A.'s  estate  liable  for  breaches  of  the  covenant 
which  occurred  after  his  death  (&).  On  the  other  hand,  the  Court  of 
Appeal,  in  the  case  of  Beresford  r.  Browning  (o),  construed  a  con- 
tract, relating  to  payment  and  indemnity  to  a  retiring  partner,  which 
was  joint  in  form,  as  several,  on  the  ground  that  the  circumstances 
under  which  the  contract  was  entered  into,  showed  that  there  was  a 
joint  and  several  liability  independently  of  the  contract,  and,  therefore, 
an  intention  that  the  continuing  partners  should  be  severally  liable. 
It  being  now  settied,  beyond  dispute,  that  the  estate  of  a  deceased 
}>artner  is  liable  in  equity  to  the  creditors  of  the  firm,  although  the 
legal  remedy  exists  only  against  the  survivors,  a  further  question 
remains  to  be  considered,  t^.,  *when  and  by  what  means  that  liability 
is  to  terminate.  It  seems  clear  that  the  deceased  partner's  estate 
must  continue  liable  until  the  debts,  which  affected  him  at  the  time 
of  his  death,  are,  in  some  way,  fully  discharged  {d\  The  discharge, 
however,  may  Jtake  place  in  various  ways ;  not  only  by  direct  payment, 
but  also  by  dealings  with  the  continuing  partners  operating  as  a  pay- 
ment of  the  joint  debt,  or  from  the  creditors  having  agreed  to  take 
and  taking  the  security  of  the  surviving  partners  in  discharge  of  the 
joint  debt  (e) :  Or  there  may  be  an  equitable  bar  to  the  remedy  5  for 
as  the  right  stands  only  upon  equitable  grounds,  if  the  deaUng  of  the 
creditor  with  the  surviving  partners  has  been  such  as  to  make  it  in- 
equitable that  he  should  go  against  the  assets  of  the  deceased  partner, 
he  will  not,  upon  general  rules  and  principles,  be  entitied  to  the 
benefit  of  the  demand  (/).  But  the  estate  of  the  deceased  partner  is 
not  discharged  by  the  mere  circxmistance  that  the  creditor,  knowing 


(&)  Clarke  v.  Biekers,  14  Sim.  639.  As 
to  the  nature  of  the  liability  of  partners 
see  Lindley  on  Partnership,  5th  edit. 
p.  192  et  seq. 

(e)  1  C.  D.  30.  Cf .  Wilmer  v,  Currey, 
2  De  G.  &  Sm.  347,  where  it  was  held 
on  the  facts  that  the  deed  imported  a 
new  liability. 

(d)  Vulliamy  v.  Noble,  3  Meriv.  619. 

(e)  Thompson  v.  Percival,  5  B.  &  Ad.i 
925.    Winter  v.  Innes,  4  My.  &  Cr.  110.. 
Brown  v.  €k>rdon,  16  Bear.  302.    (See 
also  Lee  V.  Flood,  2  Sm.&G.  250.)  Blair 


t».  Bromley,  5  Hare,  555,  per  Wigram, 
V.-C,  Lyth  V,  Ault,  7  Exch.  669.  Bil- 
borough  V,  Holmes,  5  G.  D.  255.  As  to 
discharge  by  proof,  where  there  is  no 
locus  pcmitentias,  against  the  estate  of 
the  continuing  parties  in  bankruptcy, 
see  Scarf  v.  Jardine,  7  A.  C.  345.  See 
also  Simpson  v,  Henning,  L.  B.  10  Q.  B. 
406  as  to  the  effect  of  the  receipt  of  a 
composition  on  the  joint  debt. 

(/)  Ex  parte  Kendall,  17  Ves.  626,  by 
Lord  Eldon. 
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of  the  death;  continues  his  transactions  with  the  surviving  partners, 
and  forbears  for  several  years,  at  their  request,  to  take  any  steps  to 
enforce  payment  of  his  debt  {g) :  nor  by  his  receipt  of  interest  from 
them  and  a  new  partner  (A). 
•Wi^  respect  to  the  right  of  a  surviving  co-contractor  to  enforce 

contribution  from  the  personal  representatives  of  his 
TOnMbattoa.'^^'^  dcccascd  compauiou ;  although  it  cannot  be  stated  as 

a  universal  proposition  that  in  all  cases  where  two  or 
more  jointly  employ  a  third  person,  th^re  is  an  implied  undertaking 
in  all  to  contribute  rateably  int&r  «6,  so  as  to  bind  the  executors  of  a 
deceased  co-contractor ;  yet  if  several  persons  jointly  contract  for  a 
chattel,  to  be  made  or  procured  for  the  common  benefit  of  all  (for 
instance  the  building  of  a  ship  or  the  furnishing  of  a  house),  andL  as 
to  which  the  executors  of  any  party j  dying  before  the  work  is  completed^ 
are  by  agreement  to  stand  in  the  place  of  the  party  dying;  in  such  a 
case,  though  the  legal  remedy  of  the  party  employed  would  be 
solely  against  the  survivors,  yet  the  law  would  certainly  imply 
a  contract  on  the  part  of  the  deceased  co-contractor,,  that  his  exec- 
utors should  contribute  his  proportion  of  the  price  of  the  article 
to  be  furnished  (i). 


Besides  the  sections  already  cited  the  following  sections  of  the 

Partnership  Act,  1890  (53  &  54  Vict  c.  39),  seem  to  be 

FrovistoiiB  of  the  thosc  wMch  affcct  the  duties  and  liabilities  of  execu- 

Partnership     Act,   x^,^ 
1890  (63  ft  M  Vict.   tOrS  : 

^  ^^'  Sect.  33  (1).  "  Subject  to  any  agreement  between  the 

d^^^^OT*  i)fti£  partners,  every  partnership  is  dissolved  as  regards  all 

raptcy. 

ner." 


the  partners  by  the  death  or  bankruptcy  of  any  part- 
ner." 
Sect  36  (3).  ^'  The  estate  of  a  partner  who  dies,  or  who  becomes 


(g)  Winter  v.  Xnnes,  4  My.  &  Cr.  101. 

(k)  Harris  v,  Farwell,  13  Beav.  403. 
By  sect.  14  (2)  of  the  Partnership  Act, 
1890  (53  &  54  Vict.  o.  39),  it  is  provided 
that ''  Where  after  a  partner's  death  the 
partnership  business  is  continued  in  the 
old  firm-name,  the  continued  use  of 
that  name  or  of  the  deceased  partner's 
name  as  part  thereof  shall  not  of  itself 
make  his  executor's  or  administrator's 
estate  or  effects  liable  for  any  partner- 
[•16241 


ship  debts  contracted  after  his  death.'^ 
And  see  Webster  v,  Webster,  3  Swanst. 
490.  For  other  cases  relating  to  these 
doctrines,  see  Ldndley  on  Partnership, 
5th  edit.  249  et  seq, 

(i)  Prior  v,  Henbrow,  8  M.  &  W.  873. 
See  also  Batard  v.  Hawes,  2  E.  &  B. 
287,  298,  pastf  *1663,  note  (i),  where 
the  court  seemed  to  think  the  executors 
liable  without  any  special  agreement. 
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bankrapty  or  of  a  partner  who,  not  having  been  known  to  the  per- 
son dealing  with  the  firm  to  be  a  partner,  retires  from 
the  firm,  is  not  liable  for  partnership  debts  contracted  of  partner  for  part- 
after  tHe  date  of  the  death,  bankruptcy,  or  retirement  tncted  after  debth 

..      1     M  of  partner. 

respectively. 

Sect  39.  "  On  the  dissolution  of  a  partnership  every 
partner  is  entitled,  as  against  the  other  partners  in  the  ^f*^  «'  ^^on 
firm,  and  all  persons  claiming  through  them  in  respect  <^J^  ^partnership 
of  their  interests  as  partners,  to  have  the  property  of 
the  partnership  ^applied  in  payment  of  the  debts  and  liabilities  of  the 
firm,  and  to  have  the  surplus  assets  after  such  payment  applied  in 
payment  of  what  may  be  due  to  the  partners  respectively  after  deduct- 
ing what  may  be  due  from  them  as  partners  to  the  firm ;  and  for  that 
purpose  any  partner  or  his  representatives  may  on  the  termination 
of  the  partnership  apply  to  the  Court  to  wind  up  the  business  and 
affairs  of  the  firm.'' 

Sect  42  (1).  "  Where  any  member  of  the  firm  has  died  or  other- 
wise ceased  to  be  a  partner,  and  the  surviving  or  con- 
tinuing partners  carry  on  the  business  of  the  firm  with  Rigbt  of  outgoing 

,  partner  In  certain 

its  capital  or  assets  without  any  final  settlement  of  cases  to  share 
accounts  as  between  the  firm  and  the  outgoing  partner  aissoiation. 
or  his  estate,  then,  in  the  absence  of  any  agreement  to 
the  contrary,  the  outgoing  partner  or  his  estate  is  entitled  at  the 
option  of  himself  or  his  representatives  to  such  share  of  the  profits 
made  since  the  dissolution  as  the  Court  may  find  to  be  attributable 
to  the  use  of  his  share  of  the  partnership  assets,  or  to  interest  at  the 
rate  of  five  per  cent,  per  annum  on  the  amount  of  his  share  of  the 
partnership  assets." 

(2)  "  Provided  that  where  by  the  partnership  contract  an  option 
is  given  to  surviving  or  continuing  partners  to  purchase  the  interest 
of  a  deceased  or  outgoing  partner,  and  that  option  is  duly  exercised, 
the  estate  off  the  deceased  partner,  or  the  outgoing  partner  or  his 
estate,  as  the  case  may  be,  is  not  entitled  to  any  further  or  other 
share  of  profits ;  but  if  any  partner  assuming  to  act  in  exercise  of 
the  option  does  not  in  all  material  respects  comply  with  the  terms 
thereof,  he  is  liable  to  account  under  the  foregoing  provisions  of  this 
section." 

Sect  43.  "Subject  to  any  agreement  between  the  partners,  the 
amount  due  from  surviving  or  continuing  partners  to  an  outgoing 
partner  or  the  representatives  of  a  deceased  partner  in  respect  of 
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the  outgoing  or  deceased  partner's  share  is  a  debt  accroing  at  the 

date  of  the  dissolution  or  death." 

Retiring     or     de-  ' 

ceased      partner's 

share  to  be  a  debt.  ^j^j^  respect  to  the  Uabilities  of  the  executors  of 
Liabilities  of  exec-  shareholders  in  public  companies  it  is  important  to  no- 
dec^ls^  "^Bhare-  tice  the  pro^visious  of  the  Companies  Act,  1862.  The 
companies!  ^^  ^  f  oUowiug  are  the  chief  sections  of  that  act  which  are 
25  k  26  Vict  c  89.  material  in  this  connection : 

Sect.  16.  " .  .  .  AH  moneys  payable  by  any  member 
to  the  company,  in  pursuance  of  the  conditions  and  regulations  of 
the  company,  or  any  of  such  conditions  and  regulations,  shall  be 
deemed  to  be  a  debt  due  from  such  member  to  the  company,  and  in 
England  and  Ireland  to  be  in  the  nature  of  a  specialty  debt"  (A:). 
Sect.  75.  ^^  The  liability  of  any  person  to  contribute  to  the  assets  of 

a  company  under  this  Act,  in  the  event  of  the  same 
S*Sntribat^"*^  being  wound  up,  shall  be  deemed  to  create  a  debt  (in 

England  and  Ireland)  of  the  nature  of  a  specialty, 
accruing  due  from  such  person  at  the  time  when  his  liability  com- 
menced (Q,  but  payable  at  the  time  or  respective  times  when  calls 
are  made  as  hereinafter  mentioned  for  enforcing  such  liability ;  and  it 
shall  be  lawful  in  the  case  of  the  bankruptcy  of  any  contributory  to 
prove  against  his  estate  the  estimated  value  of  his  liability  to  future 
calls  as  well  as  calla  already  made." 
Sect.  76.  "  If  any  contributory  dies,  either  before  or  after  he  has 

been  placed  on  the  list  of  contributories  hereinafter 
*^  mentioned  (see  sect.  98),  his  personal  representatives^ 

heirs,  and  devisees  (m)  shall  be  liable  in  a  due  course 
of  administration  to  contribute  to  the  assets  of  the  company  in  dis- 
charge of  the  liability  of  such  deceased  contributory,  and  such  per- 
sonal representatives,  heirs,  and  devisees  shall  be  deemed  to  be  con- 
tributories accordingly  "  (n). 


Contributories 
case  of  deatli. 


(X:)  See  Buck  v.  Robson,  L.  B.  10  Eq. 
629.    Be  Mnggeridge,  t&id.  443. 

(0  See  Be  Muggeridge,  L.  B.  10  Eq. 
443. 

(m)  It  follows  that  under  3  &  4  Will. 
IV.  c.  104,  the  real  estate  of  the  de- 
ceased is  chargeable  with  calls  made 
as  well  after  as  before  the  deceased's 
death :  Tnrquand  v,  Eirbj;  L.  B.  4  Eq. 
123.  Hamer's  Devisees'  case,  2  De  G. 
[•1626] 


M.  &  G.  366.  There  is  no  distinction 
between  the  dead  shareholder's  estate 
and  the  living  shareholders'  as  to  the 
extent  and  measure  of  liability :  Baird'a 
case,  L.  B.  5  Ch.  725. 

(n)  Although  the  liability  is  prima 
fOide  a  liability  of  the  deceased's  estate 
and  not  of  his  personal  representatives 
personally,  unless  they  have  by  their 
acts  made  themselves  liable  as  share- 
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*Sect.  99.  ''In  settling  the  list  of  contributories  the  Ck>nrt  shall 
distinguish  between  persons  who  are  contributories  in 
their  own  right  and  persons  who  are  contributories  as  ^^^"^- 
being  representatives  of  or  being  liable  to  the  debts  of 
others  \  it  shall  not  be  necessary;  where  the  personal  representative 
of  any  deceased  contributory  is  placed  on  the  list,  to  add  the  heirs  or 
devisees  of  such  contributory,  nevertheless  such  heirs  or  devisees  may 
be  added  as  and  when  the  Court  thinks  fit." 

Sect.  105.  "  If  any  person  made  a  contributory  as  personal  repre- 
sentative of  a  deceased  contributory  makes  default  in  _ 

,  ,  Provlsioii   in  cm6 

paying  any  sum  ordered  to  be  paid  by  him,  proceedings  of   npreMntative 
may  be  taken  for  administering  the  personal  and  real  paying      moneys 
estates  of  such  deceased  contiibutory  or  either  of  such 
estates,  and  of  compelling  payment  thereout  of  the  moneys  due.'' 

Unless  by  the  Articles  of  Association  the  regulation&i  of  Table  A. 
are  excluded  the  following  articles  relating  to  the  transmission  of 
shares  and  the  liabilities  thereon  will  apply : 

Art.  12.  "  The  executors  or  administrators  of  a  deceased  member 
shall  be  the  only  persons  recognized  by  the  company  shan»  devolving 
as  having  any  title  to  his  share"  (o).  ^' ^^^' 

•Art.  13.  "  Any  person  becoming  entitled  to  a  share  in  consequence 
of  the  death,  bankruptcy,  or  insolvency  of  any  member,  penons  entitled  by 
or  in  consequence  of  the  marriage  of  any  female  mem-  ormanSll^^^**^' 


holders;  yet  where  exeontors  paid  a 
legacy  without  providing  for  any  con- 
tingent liability  in  respect  of  shares 
which  they  retained  unsold,  and  the 
company  was  subsequently  wound  up 
and  the  executors  placed  on  the  list  of 
contributories,  it  was  held  that  they 
were  liable  to  pi^  the  amount  of  the 
legacy  in  satisfaction  of  calls :  Taylor 
f7.  Taylor,  L.  B.  10  Eq.  477.  As  to  the 
right  of  the  executors  to  be  indemnified 
by  the  legatees,  see  Jervis  v,  Wolfer- 
Stan,  L.  R.  18  Eq.  18.  Where  shares  are 
registered  in  the  joint  names  of  two  or 
more  persons  a  joint  liability  only  is 
created,  which  wiU  survive  on  the  death 
of  one  to  the  others :  Hill's  case,  L.  B. 
20  Eq.  585,  595. 
(o)  The  death  of  a  shareholder  makes 


not  the  slightest  difTerenoe  either  in 
right  or  liability;  the  executor  of  a 
deceased  shareholder  who  succeeds  in 
point  of  property  takes  it  (of  course 
in  his  character  as  executor)  on  exactly 
the  same  terms  and  conditions  as  every 
other  owner  of  the  share,  with  equal 
benefits  and  equal  liability.  The  dead 
shareholder  remains,  that  is,  his  estate 
remains,  a  member  of  the  association : 
Baird's  case,  L.  B.  5  Ch.  725.  Blake- 
ley's  case,  3  Mac.  &  G.  726 ;  13  Beav.  133. 
Oouthwaite's  case,  3  Mac.  &  G.  187. 
Keen's  Executor's  case,  3  De  G.  M.  & 
G.  272.  Howard  v.  Wheatley,  tWd.  628. 
See  also  Be  Herefordshire  Bank,  33 
Beav.  435.  Be  Leeds  Banking  Com- 
pany, L.  B.  1  Ch.  231. 

[•1627]     [•1628] 
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ber,  may  be  registered  as  a  member  upon  such  evidence  being  pro- 
duced as  may  from  time  to  time  be  required  by  the  company." 

Besides  the  liability  of  the  estate  of  a  deceased  shareholder  in 
penonai  liability  respcct  of  shares,  the  executor  or  administrator  may 
fibiS^*°'of^*S£  make  himself  personally  liable  in  respect  of  the  same. 
*^***  An  executor  whose  testator  has  held  shares  in  a  joint- 

stock  company  has  generally  one  of  two  courses  open  to  him. 
He  may  have  the  shares  transferred  into  his  own  name  and  be- 
come to  all  intents  and  purposes  a  partner  in  the  company  (p).  He 
may  on  the  other  hand,  not  wish  to  have  the  shares  transferred 
into  his  own  name,  and  he  ought  in  that  case  to  have  a  reasonable 
time  allowed  him  to  sell  the  shares  and  to  produce  a  purchaser  who 
will  take  a  transfer  of  them  (9). 

It  is  quite  open  to  an  executor,  as  appears  from  Lord  Selbome's 
language  in  Buchan's  case  (r),  to  notify  simply  to  the  company,  in 
which  the  testator  was  a  shareholder,  that  he  is  the  executor,  and 
that  alone  would  not  authorize  the  company  to  put  the  name  of  the 
executor  upon  the  register  of  shareholders  in  such  a  way  as  to  make 
hiTTi  personally  liable:  But  where,  upon  the  amalgamation  of  two 
banking  companies,  a  shareholder  had  the  option  of  exchanging  his 
shares  in  the  one  bank  for  shares  in  the  other,  which  was  taking  over 
the  business  of  the  former,  and  did  not  exercise  the  option  but  his 
executors  did,  and  a  certificate  was  made  out  to  them  individually 
but  describing  them  as  executors,  they  were  held  •liable,  although  the 
bank  subsequentiy  at  their  request  canceled  the  certificate  in  their 
names  and  made  one  out  in  the  name  of  the  testator  («).  For  if 
shares  are  once  put  into  the  names  of  executors  individually,  although 
offered  to  and  accepted  by  them  in  a  representative  capacity,  they 
cannot  say  that  their  liability  is  to  be  only  a  liability  to  the  extent 
of  the  assets  of  the  testator  {i). 

The  case  of  trustees  who  take  a  transfer  of  shares  in  their  names 
differs,  in  principle,  from  that  of  executors,  who  merely  intimate 


(p)  In  Spence's  case,  17  Beav.  203,  it  Company,  L.  B.  1  Gh.  231.    Jackson  v. 

was  held  that  executors,  who  after  the  Turquand,  L.  B.  4  H.  L.  305. 

death  of  their  testator  had  purchased  (9)  Buchan's  case,  4  A.  C.  549,  588, 

farther    shares,    were    contribntories  per  Lord  Cairns,  L.  C. 

without    qualification    in    respect    of  (r)  4  A.  C.  549. 

them,  though  they  had  been  treated  as  («)  Be  Cheshire  Banking  Co.,  DuiFs 

executors  in   regard  to  such  further  Executors'  case,  32  C.  D.  301. 

shares.     See  also  Be  Leeds  Banking  (0  Ihi^  309. 
[•1629] 
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their  iMe  as  executors  to  a  company,  in  order  to  claim  and  exercise 
the  rights  which  belong  to  them  as  the  legal  representatives  of  their 
testator.  Trustees  have  not,  in  any  proper  sense  of  the  word,  a  rep- 
resentative character,  but  executors  have.  Having  representative 
rights,  it  is  impossible  that  they  should  not  be  entitled  to  produce  the 
legal  evidence  of  them  to  the  company,  for  the  purpose  of  having 
their  title  in  some  way  recorded  and  recognized,  without  making 
themselves  personally  liable  (u). 

The  liability  of  an  executor,  so  long  as  he  has  not  himself  become 
a  shareholder,  is  limited  to  the  extent  of  the  assets  in  his  hands  prop- 
erly administered.  If  he  is  guilty  of  a  devastavit  he  will,  however,  be 
held  liable  to  the  extent  of  the  devastavit  to  pay  moneys  due  either 
before  or  after  the  death  of  the  testator  on  the  shares  of  the  testator 
still  standing  in  the  testator's  name  (x). 

In  every  case,  where  the  testator  is  bound  by  a  covenant,  the  ex- 
ecutor shall  be  bound  by  it,  if  it  be  not  determined  by 
the  death  of  the  testator  (y)  -,  t  that  is,  unless  it  is  such  ta/tht'l^Li^f  "^' 
a  covenant  as  was  to  be  performed  by  the  person  of 
the  *testator  (2;).  Thus,  in  Thursden  v.  Warthen  (a),  a  lord  of  a  manor 
covenanted  for  himself,  his  heirs,  and  executors,  within  seven  years 
to  convey,  upon  request,  a  copyhold  to  the  plaintiff  for  life,  secundum 
cansuetudinem  manerii:  The  covenantor  died,  and  the  plaintiff  re- 
quested his  executor  to  convey  the  copyhold,  which  he  refused ;  and 
thereupon,  the  plaintiff  brought  an  action  of  covenant  against  the 
executor :  It  was  objected,  that  the  declaration  did  not  show  what 
estate  the  covenantor  had  in  the  manor,  and  therefore  it  should  be 
intended  to  be  a  fee-simple,  and  if  so,  then  the  request  ought  to  have 
been  made  to  him  who  was  to  make  the  estate,  and  this  was  the  heir ; 
for  the  executor  could  not  possibly  perform  the  covenant,  and  so 
no  breach  by  him :  But  Coke,  Chief  Justice,  said,  that  the  request 
made  to  the  executor  was  good ;  because  executors  represent  the  per- 
son of  the  testator  as  to  the  performance  of  covenants  to  be  in  cov- 

(«)  Bnohan's  ease,  4  A.  C.  549,  695,         (y)  Bro.  Covenant,  pi.  12.    Com.  Dig. 

pet^hord  Selbome.  Covenant  (C.  1). 

(x)  Taylor  V.  Taylor,  L.  B.  lOEq.  477.         t  See  American  note  at  end  of  this 

Ab  to  the  liability  of  an  ezecntor  where  section. 

a  release  given  to  a  testator  by  a  com-         (g)  Hyde  v.  Dean  of  Windsor,  Cro. 

pany  had  been  set  aside,  see  Be  Bewley,  Eliz.  553.    Bally  v.  Wells,  3  Wils.  29. 
24  L.  T.  N.  8. 177 ;  19  W.  B.  464.  (a)  2  Bulstr.  156. 
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enant  performed:  And  to  this  the  whole  court  (except  Hotghton, 
Justice)  agreed ;  and  judgment  was  given  for  the  plaintiff. 

So  in  the  case  of  Macartney  v,  Blundell  (&),  in  Dom.  Proc,  the  ap* 
pellant  claimed  the  renewed  of  a  lease,  pursuant  to  a  covenant,  against 
the  heirs  of  the  covenantor :  They  refused,  alleging  that  the  cove- 
nantor was  bare  tenant  for  life :  And  it  was  holden,  that  this  refusal 
was  a  breach  of  the  covenant,  for  which  an  action  could  be  main- 
tained at  law  against  his  representatives. 

The  executor  is  not  only  liable  upon  all  covenants  by  the  testator 
which  have  been  broken  in  his  lifetime  (c),  but,  moreover,  he  is  an- 
swerable for  all  breaches  in  his  own  time,  as  far  as  he  has  assets : 
For  the  privity  of  contract  of  the  testator  is  not  determined  by  his 
death  {d\  Thus,  if  a  tenant  in  tail  leases  for  years,  and  dies,  and 
the  issue  in  *tail  ousts  the  termor,  he  shall  have  covenanted  against 
the  executors,  upon  an  express  covenant  for  quiet  enjoyment  (e). 

Again,  although  a  covenant  in  a  lease  should  be  of  a  nature  such 
as  to  run  with  the  land,  so  as  to  make  the  assignee  of  the  term  liable 
for  a  breach  of  it  after  the  assignment,  yet  this  shall  not  discharge 
the  executor  of  the  T)riginal  lessee  from  a  concurrent  liability  on  the 
covenant,  as  far  as  he  has  assets,  even  although  the  lessor  shall  have 
accepted  the  assignee  as  his  tenant. 

Therefore,  where  the  lessee  has  assigned  the  term  in  his  lifetime, 
the  lessor  may  still  maintain  an  action  of  covenant 

liability  of  ezeca-  "^ 

tor  of  landlord  and  agaiust  the  cxccutor  of  the  lessee,  upon  an  express 

covenant  for  payment  of  rent,  even  although  the  lessor 
has  accepted  the  assignee  for  his  tenant :  And  so  may  the  assignee 
of  the  reversion,  by  virtue  of  the  stat  32  Henry  VIII.  c.  34  (/). 


(6)  2  Eidgw.  P.  C.  113. 

(o)  Wentw.  Off.  Ex.  251,  14th  edit 

(d)  Goghm  t;.  Freelove,  3  Mod.  326. 

(6)  F.  N.  B.  145  (E),  note  (a).  As 
to  powers  now  of  tenant  in  tail  to 
lease,  see  Settled  Land  Act,  1882,  45  & 
46  Vict.  c.  38,  8.  58. 

(/)  Brett  V,  Cnmberland,  Cro.  Jao. 
521,  522.  1  Saund.  241,  a.  note  (5)  to 
Thursby  v.  Plant.  Bnt  although  the 
executor  of  the  crigiiMiX  lessee  will  be  lia- 
ble for  breaches  of  covenant,  incurred 
after  an  assignment  by  the  testator  or 

[•1631] 


by  himself,  it  is  otherwise  where  the 
testator  was  the  assignee  of  the  lessee  ; 
for  no  action  will  lie  against  him  except 
in  re8i>eot  of  breaches  in  his  own  time : 
and  therefore,  all  future  liability  may 
be  discharged  by  assignment  over,  even 
to  a  pauper:  Taylor  t;.  Shum,  1  B.  & 
P.  21.  And  since  such  a  course  is  quite 
justifiable,  morally  as  well  as  legally, 
after  an  offer  to  surrender  the  lease  to 
the  landlord,  the  executor  may  be  guilty 
of  a  devastavit  in  neglecting  to  adopt  it : 
Bowley  v.  Adams,  4  My.  &  Or.  534. 
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in  coTenant : 


So  if  the  executor  himself  assigns  the  term;  the  lessor  may  after- 
ward bring  covenant  agaittst  the  executor^  notvdth- 
standing  any  acceptance  of  the  assignee  as  tenant: 
And  so  also  may  the  assignee  of  the  reversion  (g\ 

*  Hence  an  executor,  when  he  carries  a  lease  to  market,  has  a  right 
to  require  that  the  purchaser  shall  covenant  for  indemnity  against 
the  payment  of  rent  and  performance  of  covenants,  notwithstand- 
ing the  executor  himself  is  not  bound  to  enter  into  a  covenant  for 
the  title,  but  only  that  he  has  done  no  act  to  encumber  (A). 

It  must  be  observed,  however,  that  there  is  a  distinction,  with  re- 
spect to  this  liability,  between  an  express  covenant  and  a  mere  cov- 
enant in  law :  For  no  action  lies  against  an  executor  or  administrator 
upon  a  covenant  in  law,  which  is  not  broken  till  after  the  death  of 
the  testator.  Accordingly,  in  the  case  of  Adams  v,  Oibney  (t),  a 
tenant  for  life,  remainder  over,  demised  to  the  lessee,  his  executors, 
&c.,  for  the  term  of  fifteen  years,  without  any  express  covenant  for  quiet 


{g)  Hellier  v.  Casbard,  1  Sid.  266. 
CoghiU  V,  Freelove,  3  Mod.  325.  Bnt 
see  Stat.  22  &  23  Vict.  c.  35,  s.  27,  ante, 
p.  *1204,  note  (0,  by  which  an  executor 
or  administrator  liable  to  a  covenant  in 
a  lease  or  agreement  for  a  lease  granted 
or  assigned  to  the  testator  or  intestate, 
after  satisfying  all  liabilities  already 
accrued  due,  and  setting  apart  a  suffi- 
cient fund  to  answer  any  future  claims 
that  may  be  made  in  respect  of  any 
fixed  or  ascertained  sum  covenanted 
by  the  lessee  to  be  laid  out  on  the  prop- 
erty, may  assign  the  lease  to  a  purchaser 
and  distribute  the  residuary  personal 
estate  of  the  deceased  without  appro- 
priating any  part  to  meet  any  future 
liability  under  the  lease.  When  the 
executor  has  done  this  he  has  freed 
himself  from  all  personal  liability  in 
respect  of  any  subsequent  claim.  This 
is,  however,  without  prejudice  to  the 
lessor's  right  to  follow  the  assets  of  the 
deceased. 

{h)  Staines  v.  Morris,  1  Ves.  &  B.  6. 
Wilkins  v.  Fry,  1  Meriv.  265,  266.  Even 
if  there  be  no  such  covenant,  yet  if  the 
lessor  proceeds  against  the  executor. 


and  recovers  damages  for  a  breach  of 
the  covenant  after  the  assignment,  the 
executor  may  have  an  action  on  the 
case,  or  assumpsit,  against  the  assignee, 
for  having  neglected  to  perform  the 
covenant,  whereby  the  executor  sus- 
tained damage :  Burnett  v.  Lynch,  5  B. 
&  0.  589.  Marzetti  v.  WiUiams,  1  B.  & 
Ad.  424,  by  Lord  Tenterden.  Moule  t;. 
Garrett,  L.  B.  5  Exch.  132.  Affirmed  in 
Exch.  Ch.,  L.  B.  7  Exch.  101.  But  thia 
liability  in  the  assignee  continues  no 
longer  than  his  interest  as  such :  Wolve- 
ridge  v.  Steward,  1  Cr.  &  M.  644.  Hum- 
ble V.  Langston,  7  M.  &  W.  530.  Bow- 
ley  v.  Adams,  4  My.  &  Cr.  540 :  though, 
perhaps,  the  executor  has  the  same  rem- 
edy against  each  subsequent  assignee 
in  respect  of  the  breaches  committed 
during  the  continuance  of  the  interest 
of  each ;  Wolveridge  v.  Steward,  1  Cr. 
&  M.  660. 

(t)  6  Bing.  656.  See  also  Williams  v, 
Burrell,  1  C.  B.  402,  as  to  what  shaU 
constitute  an  implied  or  an  express 
covenant  within  the  meaning  of  this 
rule. 
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in  debt: 


mjaymmt:  The  lessee  was  evicted  by  the  remainder-mail^  after 
*the  death  of  the  tenant  for  life,  bilt  before  the  expiration  of 
the  fifteen  years:  And  the  Court  of  Common  Pleas  held,  thftt 
the  lessee  could  not  maintain  an  action  of  covenant  against  the 
executor  of  the  tenant  for  life,  in  respect  of  such  eviction,  although 
it  was  admitted  that  the  word  ^'demise''  in  the  lease  imported 
and  made  a  covenant  in  law  for  quiet  enjoyment  by  the  lessee 
during  the  continuance  of  the  estate  out  of  which  the  lease  was 
granted. 
With  respect  to  the  liability  of  the  executor  of  the  lessee  to  an 
action  of  debt  for  rent  accrued  after  the  death  of  the 
testator,  it  is  fully  established,  that  the  executor  will 
be  liable  as  long  as  the  lease  continues,  and  as  far  as  he  has  assets, 
as  well  in  that  form  of  action  as  in  covenant,  notwithstanding  the 
lessor  assigned  the  term  before  his  death,  or  the  executor  has  done 
so  since  (&).  But  if  the  lessor  has  cicc^ted  the  cissignee  as  his  tenant, 
then  no  action  of  debt  will  lie  against  the  executor  for  rent  accrued 
'since  the  assignment,  although,  as  it  just  appeared,  an  action  of  cov- 
enant may  be  maintained  on  an  express  covenant  for  its  payment 
during  the  continuance  of  the  lease. 

This  may  be  the  proper  place  to  consider  more  fully  a  subject, 
personal    liability  which  has  been  already  partially  discussed  (Q,  ne.,  *the 
a^ro^iSie^tMSiJ  personal  responsibility  of  the  executor  for  the  rent  in- 
curred under  a  demise  to  his  testator.t 


tor's  death : 


(k)  It  is  true  that  Lord  Coke,  in 
Walker's  case,  3  Go.  24,  a.,  says,  that 
**  it  was  adjudged  in  Overton  v,  Sydhall, 
that  if  the  executor  of  a  lessee  for  years 
assigns  over  his  interest,  an  action  of 
debt  does  not  lie  against  him  for  rent 
due  after  the  assignment ;  and  that  if 
lessee  for  years  assigns  over  his  in- 
terest, an  action  of  debt  does  not  lie 
against  him  for  rent  due  after  the  as- 
signment ;  and  that  if  lessee  for  years 
assigns  over  his  interest  and  dies,  the 
executor  shall  not  be  charged  for  rent 
due  after  his  death ;  for  by  the  death  of 
the  lessee  the  personal  privity  of  con- 
tract as  to  the  action  of  debt  in  both 
cases  was  determined : "  But  this  is  con- 

[•1633J    [•1634] 


trary  to  all  the  subsequent  authorities ; 
See  Coghill  v,  Freelove,  3  Mod.  325. 
Pitcher  r.  Tovey,  4  Mod.  76.  1  Saund. 
241,  b.  note  (5). 

(0  Ante,  p.  *600.  It  has  been  thought 
better  to  leave  the  discussion  in  the 
following  pages  as  it  appeared  in  the 
earlier  editions  unaltered  except  by  the 
addition  of  new  cases,  notwithstanding 
the  constant  reference  to  ancient  plead- 
ing. It  seemed  impossible  to  adapt  the 
text  to  the  system  of  pleading  since  the 
Judicature  Act  without  diminishing  the 
authority  which  the  text  derives  from 
Sir  Edward  Vaughan  Williams. 

t  See  American  note  at  end  of  this 
section. 
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If  the  whole  rent  incurs  in  the  lifetime  of  the  testator,  the 
action  to  recover  it  from  the  executor  must  be  brought  against 
^pn  in  his  representative  character:  and  therefore,  if  the  form 
of  action  be  in  debt,  it  must  be  in  the  detinet  only,  and  not 
in  the  debet  and  detinet;  and  the  judgment  must  be  de  bofiis  tes- 
tataris  {m). 

But  in  an  action  of  debt  for  rent  incurred  after  the  death 
of  the  lessee,  if  the  executor  enters  upon  the  demised  premises, 
the  lessor  has  his  election,  either  to  sue  him  as«  executor,  or  to 
charge  him  personally  as  assignee  in  respect  of  the  perception 
of  the  profits  (n).  Therefore,  if  the  action  be  brought  in  debt, 
the  lessor  may  either  sue  the  defendant  as  executor  in  the  det- 
inet  (0),  or  in  the  debet  and  detinet  {p),  as  assignee  of  the  term 
iq).  So,  in  covenant,  the  lessor  has  his  election,  *either  to 
charge  the  executor  as  executor  (r),  or  as  assignee,  without 
naming  him  executor,  stating  generally  in  the  declaration  that 


(m)  1  Boll.  Abr.  603  (8),  pi.  9.  Fraen 
r.  Porter,  1  Sid.  379. 

(n)  Bonlton  v.  Canon,  1  Freem.  337. 
S.  0.  PoUezf.  125.  1  Saund.  1,  note  (1) 
to  Jevens  v.  Harridge. 

(o)  Royston  v.  Cordrye,  Aleyn,  42. 
Hope  r.  Bagae,  3  East,  2. 

(p)  Hazgrave'8  case,  5  Co.  31.  Bioh 
r.  Frank,  Cro.  Jack.  238.  Caly  v.  Joslin, 
Aleyn,  34.  1  Sannd.  1,  note  (1).  So  if 
the  execntor  enters,  he  may  be  charged 
in  the  debet  and  deUnet  for  the  current 
half-year's  rent  which  conunenced  be- 
fore the  testator  died :  The  Bailiffs  of 
Ipswich  V,  Martin,  Cro.  Jac.  411.  Jey- 
ens  r.  Harridge,  1  Saund.  1.  But  if  one 
sum  of  money  is  due  for  arrears  of  rent 
which  hecame  due  in  the  lifetime  of  the 
testator,  and  another  sum  for  arrears 
due  in  the  executor's  own  time,  the 
lessor  cannot  in  one  action  charge  the 
executor  in  the  detinet  for  the  one  part, 
and  in  the  debet  and  detinet  for  the  other ; 
for  then  two  different  judgments  would 
be  necessary :  Salter  v.  Codbold,  3  Lev. 
74 :  but  one  action  may  be  brought  for 


both  sums  in  the  detinet  only :  Aylmer 
V.  Hide,  13  Geo.  H.  B.  B.  M.  S.  Selw. 
N.  P.  610,  6th  edit. :  If  the  lessor  in 
such  case  will  not  waive  his  right  of 
demanding  satisfaction  out  of  the  estate 
of  the  executor,  he  must  bring  two  ac- 
tions. 

(g)  In  such  cases  it  appears  to  have 
been  the  practice  to  name  the  defend- 
ant executor,  and  to  state  in  the  dec- 
laration, in  the  debet  and  detinet,  the 
demise  to  the  deceased,  his  death,  the 
grant  of  administration  to  the  defend- 
ant, his  entry  into  the  demised  prem- 
ises, and  the  subsequent  accruing  of 
rent :  See  the  entry  in  Jevens  v,  Har- 
ridge, 1  Saund.  1,  and  the  case  of  Caly 
V.  Joslin,  Aleyn,  34.  But  it  is  sufficient 
to  charge  the  defendant  in  the  debet  and 
detinet  as  assignee  generally,  without 
naming  him  executor:  See  Lyddall  v. 
Dunlapp,  1  Wils.  4,  5.  WoUaston  v. 
Hakewill,  3  M.  &  Gr.  297.    I^flra,  note 

(r)  Buckley  v.  Pirk,  1  Salk.  317. 


17 
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the  estate  of  the  lessee  in  the  premises  lawfully  eame  to  the  de- 
fendant (5). 
If  the  executor  does  not  enter  {t\  he  is  still  chargeable  *a8  executy 


(«)  Tilney  r.  Norris,  1  Ld.  Baym.  553. 
S.  C.  1  Salk.  309.  Garth.  519.  Buckley 
<;.  Pirk,  1  Salk.  317.     1  Saund.  1,  note 

(1). 

(Q  Before  entry  and  taking  posses- 
sion the  executor  of  a  lessee  cannot  be 
made  liable  as  assignee  of  the  tenu;  but 
if  he  does  enter  and  take  possession  he 
may  be  made  liable  as  assignee ;  yet  he 
may  then  by  proper  pleading  limit  his 
liability  for  rent  to  the  yearly  value  the 
premises  might  have  yielded,  though 
it  would  seem  he  cannot  so  limit  his 
liability  in  respect  of  breach  of  contract 
to  repair :  Bendall  v.  AndreaB,  61  L.  J. 
Q.  B.  630,  633.  In  this  case  Mr.  Justice 
A.  L.  Smith  adopted  the  view  indicated 
by  Sir  Edward  Yaughan  Williams  in  the 
earlier  editions  of  this  work,  in  which 
the  note  on  this  point  ran  as  follows : 
There  seems  to  be  some  doubt,  whether 
this  distinction,  as  to  the  entry  of  the 
executor,  has  not,  in  a  great  measure, 
ceased  to  exist  since  the  decision  of 
Williams  v.  Bosanquet,  1  Brod.  &  B. 
238.  That  case  decided  (overruling 
Eaton  «.  Jacques,  Dougl.  455),  that  the 
assignee,  in  fact,  of  a  lease  may  be 
charged  as  assignee  on  a  covenant  con- 
tained in  it  for  the  payment  of  rent, 
though  he  has  never  occupied  or  act- 
ually become  possessed.  And  it  does 
not  appear  altogether  clear,  whether  it 
is  not  a  consequence,  that  an  executor 
may  likewise  be  charged,  as  assignee 
in  law,  without  entry :  See  the  observa- 
tion of  Parke,  B.,  at  the  conclusion  of 
his  judgment,  in  Nation  v,  ^oi^t^  1 
Crompt.  M.  &  R.  176.  4  Tyrwh.  565. 
Since  these  remarks  were  written,  the 
point  above  suggested  has  been  much 
discussed  in  the  C.  P.,  in  the  case  of 
Wollaston  v.  HakewiU,  3  M.  &  Gr.  297. 

[•1636] 


S.  C.  3  Scott,  N.  B.  593.  In  that  case 
the  plaintiffs  declared,  as  assignees  of 
a  lessor,  on  certain  covenants  contained 
in  a  lease  for  ninety-nine  years,  and 
alleged  that  all  the  estate  of  the  lessee, 
Thomas  Stead,  of  and  in  a  great  part 
of  the  demised  premises,  ''by  assign- 
ment thereof  then  made,  came  to  and 
vested  in  the  defendant,  whereupon  and 
whereby  the  defendant  became  and  was 
possessed  of  the  said  part  of  the  said 
demised  premises,  and  continued  so 
possessed,  imtil  the  commencement  of 
this  suit : "  And  the  plaintiffs  then  pro- 
ceeded to  assign  a  breach  of  covenant 
for  the  non-payment  of  certain  addi- 
tional rents  reserved  by  the  lease,  and 
also  a  breach  of  covenant  in  not  keep- 
ing the  premises  in  repair :  The  defend- 
ant, by  her  plea,  traversed ''  that  all  the 
estate,  &c.,  of  the  said  Thomas  Stead, 
of  and  in  the  said  part  of  the  said  prem- 
ises by  assignment  thereof  made,  came 
to  and  vested  in  her,  in  manner  and 
form,  &c. ; ''  upon  which  issue  was 
joined :  After  trial  and  verdict  for  the 
plaintiffs,  a  motion  for  a  non-suit  was 
made  on  the  ground  of  an  alleged  vari- 
ance between  the  allegation  in  the  dec- 
laration, charging  the  defendant  gener- 
ally as  assignee  of  the  lease,  and  the 
proof  offered  at  the  trial,  whereby  she 
apx>eared  to  be  only  executrix  of  an  as- 
signee, and  that  she  had  never  entered 
or  taken  the  profits :  But  the  court  was 
of  opinion  that  there  was  no  variance : 
And  Tindal,  G.  J.,  in  delivering  the 
judgment  of  the  court,  said,  that  as  to 
the  argument  that  the  executor,  by 
being  charged  generally  as  assignee,  be- 
comes thereby  liable  cfe  hon^  prapriis, 
the  answer  is  that  he  may,  by  proper 
pleading,  discharge  himself  from  per- 
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in  the  detinet,  because  he  cannot  so  waive  the  term  as  not  to  be  liable 
for  the  rent  as  far  as  he  has  assets  (u). 

Where  the  executor,  having  entered,  is  sued  in  the  debet  and  deMnet, 
as  assignee,  for  rent  incurred  after  his  entry,  he  cannot  plead  plene 
(idmini9travit  {x),  even  although  he  be  *named  executor  in  the  decla- 
ration {y) :  for  if  the  rent  be  of  less  value  than  the  land,  as  the  law 
prima  facie  supposes,  so  much  of  the  profits  as  suffices  to  make  up 
the  rent  is  appropriated  to  the  lessor,  and  cannot  be  applied  to  any- 
thing else }  and  therefore  the  jdea  of  plene  administravit  confesses  a 
misapplication,  since  no  other  payment  out  of  the  profits  can  be 
justified  till  the  rent  is  answered  (z):  And  if  judgment  be  given 
against  the  executor,  itisde  bonis  propriis  (a).  But  if  the  land  be  of 
less  value  than  the  rent,  the  executor  may  plead  the  special  matter, 
viz.j  that  he  has  no  assets,  and  that  the  land  is  of  less  value  than  the 
rent,  and  pray  judgment  whether  he  shall  be  charged  otherwise  than 
in  the  detinet  only  (&).    If,  however,  such  a  plea  be  pleaded  to  the 


aonal  liability,  by  alleging  that  he  is 
not  otherwise  assignee  than  by  being 
executor  of  the  lessee,  and  that  he  has 
never  entered  or  taken  possession  of 
the  demised  premises;  and  from  all 
liability  as  executor  by  alleging  that 
the  term  is  of  no  value,  and  that  he  has 
no  assets:  But  that,  if  instead  of  re- 
lieving himself  by  pleading,  he  takes 
issue  on  the  fact,  whether  he  is  assignee 
or  not,  the  evidence  that  he  is  executor 
proves  the  affirmative  of  the  issue  that 
he  takes  the  term  by  assignment :  And 
his  lordship  referred  to  the  case  of 
Green  v.  Lord  Listowell,  2  Irish  Law 
Bep.  384,  as  having  determined  this  pre- 
cise point.  See  also  Aekland  v.  Pring, 
2  M.  &  Gr.  937.  And  as  to  an  executor 
dd  son  tarty  see  Paull  v,  Simpson,  9  Q. 
B.  365.  This  subject  has  boon  again 
considered  in  the  case  of  Kearsley  v, 
Oxley,  2  Hurl.  &  C.  896.  In  that  case 
the  declaration  charged  the  defendant 
as  assignee  of  a  lease,  and  alleged  the 
non-payment  of  rent.  The  defendant 
pleaded  that  administration  de  horns  non 
of  the  lessee  was  granted  to  a  woman 
whom  he  afterward  married,  and  that 


neither  he  nor  his  wife  ever  entered 
into  nor  took  possession  of  the  demised 
premises,  nor  did  they  vest  in  the  de- 
fendant otherwise  than  as  in  and  by  the 
plea  appeared.  And  it  was  held  that 
this  plea  afforded  a  good  answer  to  the 
action  as  an  argumentative  traverse 
that  the  defendant  was  assignee. 

(tf)  Howse  V,  Webster,  Telv.  103.  Ho- 
lier V,  Casbert,  1  Lev.  127. 

{x)  Caly  9.  Joslin,  Aleyn,  34.  Heller 
V.  Casbert,  1  Lev.  127, 128.  Sackvill  v. 
Evans,  Freem.  171.  Buckley  v.  Pirk,  1 
Salk.  317. 

(y)  See  ante,  p.  *1634,  note  (g). 

Iz)  Buckley  r.  Pirk,  1  Salk.  317. 

(a)  Wentw.  Off.  Ex.  285,  286,  14th 
edit.  1  Saimd.  1,  note  (1).  So  if  the 
executor  be  sued  in  asstimpsit  for  use 
and  occupation  in  his  own  time,  he  shall 
be  liable  de  bonis  propriis^  though  it  be 
laid  that  the  defendant  occupied  as  ex- 
ecutor: Wigleyv.  Ashton,  3B.  &  A.  101. 
See  Atkins  v.  Humphrey,  2  G.  B.  654. 

(&)  BiUinghurst  v.  Spearman,  1  Salk. 
297.  Buckley  v,  Pirk,  1  Salk.  317.  1 
Saund.  1,  note  (1).  In  many  instances 
the  profits  of  the  land  may  be  insuffi- 
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whole  rent  in  the  declaration,  it  will  not  be  a  good  bar  unless  it 
shows  that  there  were  no  profits  at  all;  because  the  executor  is 
chargeable  personally  for  so  much  of  the  rent  as  the  premises  are 
worth :  If,  therefore,  the  profits  have  been  *less  than  the  rent,  and 
therefore  cover  a  part  only,  that  part  should  be  confessed  and  the 
plea  pleaded  to  the  remainder  (c).  In  Remnant  v,  Bremridge  ((?), 
which  was  an  action  for  use  and  occupation  generally,  where  it  ap- 
peared that  the  defendant,  who  was  the  administrator  of  the  original 
tenant  under  an  agreement  for  a  le&se,  had  taken  possession  after 
the  intestate's  death,  yet,  it  having  been  proved  by  the  defendant, 
under  the  general  issue,  that  the  premises  had  been  productive  of  no 
profit  to  him,  and  that  eight  months  after  the  death  of  the  intestate, 
he  had  offered  to  surrender  them  to  the  plaintiff,  it  was  held  that 
this  constituted  a  good  defense  to  the  action. 


cient  for  a  given  period,  although  the 
lease  may;  on  the  whole,  be  beneficial ; 
As  in  respect  to  the  rent  for  the  ooon- 
pation  of  premises  from  Michaelmas  to 
Lady-day,  especially  where  almost  the 
whole  profit  is  taken  in  the  simuner; 
as,  formerly,  in  the  case  of  a  lease  of 
tithes  or  of  meadow  grounds  which  are 
usuaUy  flooded  in  the  winter :  Wentw. 
Ofl^.  Ex.  289,  14th  edit.  So  the  profits 
for  a  series  of  years  may  be  less  than 
the  amoimt  of  the  rent,  although  the 
lease  for  the  whole  term  may  be  of  no 
smaU  value ;  as  in  the  case  of  a  lease 
of  woods,  which  are  fellable  only  once 
in  eight  or  nine  years,  and  the  felling 
has  been  very  recent;  Ihid,  290.  In 
these  and  the  like  instances,  the  execu- 
tor is  personally  liable  only  to  the  extent 
of  the  profits,  and  for  such  proportion 
of  the  rent  as  shaU  exceed  the  profits  is 
chargeable  merely  in  the  capacity  of 
executor,  or,  in  other  words,  as  far  only 
as  he  has  assets ;  and  in  such  case,  to 
an  action  brought  by  the  lessor  against 
him  in  the  dfibet  and  deUnet,  he  must 
disclose  the  matter  by  special  pleading : 
Buckley  r.  Pirk,  1  Salk.  317.  Toller,  280. 
(c)  Bubery  v.  Stephens,  4  B.  &  Adol. 
241,  247.  In  that  case  the  plaintiff  hav- 
[•1638] 


ing  declared,  in  covenant,  for  rent  at 
262.  a  year,  the  defendants  pleaded  that 
they  were  only  chargeable  as  executors, 
and  that  the  term  came  to  them  as  such ; 
that  the  premises  were  of  less  yearly 
value  than  the  said  rent  of  262.,  vis.f  of 
no  value ;  and  that  they  had  fully  ad- 
ministered, ftc. :  The  plaintiff  replied, 
that  the  premises  were  of  the  yearly 
value  of  261.,  and  issue  was  joined 
thereon :  At  the  trial  the  yearly  value 
was  found  by  the  jxaj  to  be  202. :  And 
the  Court  of  King's  Bench  held  that  the 
replication  was,  in  substance,  that  the 
premises  were  of  some  value ;  that  the 
issue  was  merely  informal  and  cured  by 
verdict;  and  that  the  plaintiff  might 
recover  the  arrears  of  rent  at  the  rate 
fixed  by  the  jury.  See  also  Hopwood  v, 
Whaley,  6  G.  B.  744,  where  in  a  similar 
plea,  an  averment  that  the  defendant 
"did  not"  was  held,  after  verdict,  to 
mean  that  he  "could  not"  derive  any 
profit  from  the  demised  premises ;  and 
it  was  further  held  that  the  plea  might 
be  taken  distributively,  and  the  plaintiff 
should  recover  to  the  extent  to  which 
defendant  might,  by  the  exercise  of  rea- 
sonable diligence,  have  derived  profit, 
(d)  8  Taunt  191. 
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In  Be  Bowes  (6)  it  was  decided  that  an  executor  who  takes  posses- 
sion of  a  leasehold  of  his  testator  is  liable  personally,  as  assign  of  the 
lease,  for  subsequent  rent  up  to  the  letting  value  of  the  holding.  And 
North,  J.,  in  delivering  judgment  says :  '^  The  law  is,  as  the  cases 
cited  and  several  others  clearly  establish,  that  if  an  executor  is  sued 
as  assign  of  the  lease  for  rent  accrued  during  the  time  in  which  he 
was  in  possession  he  is  entitled  to  set  up,  by  way  of  defense,  that  he 
is  *only  assign  as  executor,  and  that  the  profits  or  yeaiiy  value  of 
the  property  amount  only  to  a  sum  less  than  the  rent.  Then  he 
must  pay  into  Court  the  amount  that  he  admits  to  be  the  full  value, 
and  if  his  plea  is  proved  and  that  is  the  full  value,  he  will  be  under 
no  further  liability  in  respect  of  the  matter."  The  learned  judge 
goes  on  to  point  out  that  the  full  value  is  not  the  actual  amount  re- 
ceived by  the  executor,  but  the  amount  which  he  might  have  received 
by  the  exercise  of  reasonable  diligence. 

And  on  the  same  principle,  although,  as  it  has  already  appeared 
(/),  an  executor,  generally  speaking,  cannot  waive  the  term,  for  he 
must  renounce  the  executorship  in  ioto^  or  not  at  all ; .  yet,  if  the 
value  of  the  land  is  of  less  amount  than  the  rent  \  and  there  is  a  de- 
ficiency of  assets,  he  may  waive  such  a  lease  ((/).  And  if  there  are 
assets  to  bear  the  yearly  loss  for  some  years,  but  not  during  the 
whole  term,  then,  it  seems,  the  executor  must  pay  the  rent  as  long  as 
the  assets  will  hold  out,  and  must  then  waive  the  possession,  giving 
notice  to  the  reversioner  (*). 

But  if  the  executor  be  sued  as  executor,  in  debt  in  the  detinet,  for 
rent  incurred  after  the  death  of  the  testator  he  may  plead  plene  ad- 
minisiravit:  for  that  is  a  good  plea,  wherever  no  other  judgment 
can  be  given  but  only  against  the  defendant  as  executor  (i). 

So,  where  the  executor  is  charged  as  executor,  in  an  action  of  cov- 
enant, for  non-payment  of  rent  incurred  in  the  defendant's  own  time, 
plene  adminigtravit  is  a  good  plea,  although  the  defendant  might  have 
been  charged  as  assignee  of  the  term  {k). 


(e)  37  C.  D.  128. 

(/)  See  anU,  p.  *600. 

(g)  Wentw.  Off.  Ex.  c.  11,  p.  244,  o. 
12,  p.  290,  14th  edit.  Wilkmson  v.  Ga- 
wood,  3  Anstr.  909,  by  Macdonald,  C.  B. 
(cited  by  Wood,  V.-C,  1  K.  &  J.  575). 
He  must,  it  should  seem,  promptly  offer 
to  surrender  the  lease,  and  this  will 
help  him  as  to  subsequent  breaches  of 


coTenant :  See  Beid  v.  Lord  Tenterden, 
4  Tyrwh.  118,  120. 

(h)  Wentw.  Off.  Ex.  vbi  supra. 

(0  Lyddall  v.  Dunlapp,  1  Wils.  5. 

(k)  Ibid.  4.  Wilson  v.  Wigg,  10  East, 
315.  But  if  issue  be  joined  upon  this 
plea,  and  it  should  be  proved  that  the 
executor  has  reoeiyed  any  profit  from 
the  land;  there  would,  it  should  seem, 

[•1639] 
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*It  remains  to  consider  how  these  i)oints  are  affected  by  the  assign- 
ment of  the  lease.    If  the  term  was  assigned  by  the 
liability  of  execn-  tcstator,  it  scems  clcar  that  the  executor  cannot  be 
of  lease:  charged  as  assignee,  because  the  lease  did  not  pass  to 

him :  but  still  he  will  be  liable  as  executor  in  debt  in 
the  detinet  for  the  rent,  unless  the  lessor  has  accepted  the  assignee 
as  his  tenant  (I)  ]  and  even  in  that  case,  the  executor  will  be  liable 
ds  executory  in  covenant  (m).  If  the  executor  enters,  and  afterward 
himself  assigns  the  lease,  then  he  is  chargeable  as  assignee^  for  that 
time  only  during  which  he  occupied  (»).  And  if  he  is  sued  for  rent 
incurred  since  the  assignment  by  himself,  he  is  liable  in  his  repre- 
sentative character  only :  Therefore,  if  the  lessor  brings  an  action  of 
covenant  against  the  executor,  and  charges  that  after  the  testator's 
death,  and  the  proving  of  the  will  by  the  defendant,  the  demised 
premises  came  by  assignment  to  one  A.  B.,  and  that  such  assignee 
has  broken  the  covenants  in  the  lease,  the  defendant  may  plead  pkne 
cdministravit  {o). 

It  must  here  be  observed,  that  the  Court  of  Common  Pleas  held, 

in  the  case  of  Tremeere  v.  Morison  (p\  that  although, 

personal  responsi-  ^  rcspcct  of  rent,  the  pcrsoual  liability  of  an  executor 

fOT  *^Te?liw  ^aiteJ  o*  *  lessee  does  not  exceed  the  value  of  the  demised 

testator's  death :     premises,  yet  this  qualification  does  not  extend  to  a 

covenant  for  repairs )  *but  that  where  an  executor  is 
sued  as  assignee  on  a  covenant  to  repair,  he  is  liable  as  any  other 
assignee:  Accordingly,  in  that  case  a  plea  by  the  executor  that 
the  demised  premises  had  yielded  no  profit,  nor  had  been  of  any 
value  whatever,  since  the  testator's  death,  with  the  addition  of  an 
averment  of  plene  administravitj  and  an  offer  to  surrender  before  the 


be  a  verdict  against  him ;  for  he  could 
not  legally  apply  the  profits  to  any 
other  purpose  than  payment  of  the 
rent:  Therefore,  if  the  land  yields 
some  profit,  but  less  than  the  rent,  the 
executor  ought  to  plead  plene  adminis- 
travit  prceter  the  profit.  This  doctrine, 
however,  applies  only  when  the  action 
is  brought  on  a  covenant  in  a  lease  to 
pay  the  rent  thereby  reserved,  and  not 
to  a  case  where  the  assignor  of  a  lease 
«ues  the  executor  of  the  assignee  on  a 
covenant  to  perform  the  covenants  in 
[•1640]     [•1641] 


the  lease,  and  to  indemnify  the  assignor 
for  any  breach  of  them,  notwithstand- 
ing the  breach  assigned  in  the  non-pay- 
ment of  rent :  Collins  v.  Crouch,  13  Q. 
B.  542. 

(0  Holier  r.  Casbert,  1  Lev.  127.  See 
ante,  p.*1633. 

(m)  See  ante,  p.  *1633.  See  Leigh  v, 
Thornton,  1  B.  &  A.  625. 

(n)  See  ante,  p.  •1631,  note  (/). 

(o)  Wilson  V.  Wigg,  10  East,  313. 

(p)  1  Bing.  N.  S.  89. 
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breaches  occmred,  was  held  bad  on  demurrer  (9).  The  principal 
ground  of  this  decision  appears  to  have  been,  that  the  law  is  clear 
that  an  action  of  waste  will  lie  against  an  executor  for  any  waste 
done  in  his  time,  as  well  permissive  as  voluntary  (r). 

This  decision  appears  to  have  been  to  some  extent  confirmed  by 
the  subsequent  case  in  Q.  B.  of  Homidge  v.  Wilson  (5).  That  was 
an  %ction  of  debt  for  rent  against  the  defendant  as  assignee  of  a 
term :  The  defendant  pleaded  that  he  was  administrator ,  that  the 
premises  were  of  less  value,  and  had  yielded  less  profit  than  the  ar- 
rears of  the  rent,  that  is  to  say,  £ ;  that  he  had  paid  over  to  the 

plaintiff  all  the  profit  he  had  received,  and  had  fully  administered, 
and  had  offered  to  surrender :  Replication,  that  the  premises  were 
worth  more  than  the  sum  in  the  plea  mentioned,  and  a  denial  of  the 
surrender:  the  premises  were  demised  by  a  party,  through  whom 
the  plaintiff  claimed,  to  N.  for  twenty-one  years,  in  1818,  the  lease 
containing  a  covenant  by  the  lessee  to  repair :  N.,  in  1827,  underlet  to 
E.  for  twelve  years,  wanting  ten  days,  at  a  rent  exceeding  that  re- 
served in  the  lease :  N.  died  in  1829,  and  administration  was  granted 
to  the  defendant  in  1830 :  E.  died  in  1828,  and  the  premises  since 
that  time  had  been  occupied  by  E/s  sister,  who  for  some  years  had 
paid  the  rent,  out  of  which  the  plaintiff's  rent  was  paid,  but  had 
since  become  insolvent,  and  her  rent  had  fallen  into  arrear:  The 
premises  had  become  out  of  repair,  and  had  been  for  some  years,  at 
the  time  of  the  com*mencement  of  the  action,  of  less  value  than  the 
rent  reserved  in  the  original  lease ;  but  would  be  of  that  value  if  re- 
paired :  The  defendant  had  given  the  plaintiff  notice  of  his  willing- 
ness to  surrender :  And  the  Court  of  Queen's  Bench  held,  first,  that 
the  proof  of  non-payment  of  rent  by  the  under-lessee  was  no  defense 
to  this  action,  on  the  issue  as  to  the  value  of  the  premises :  Secondly, 
that  under  the  same  issue,  the  defendant  could  not  rely  on  the 
premises  being  out  of  repair  as  a  ground  of  defense,  being  himself 
bound  by  the  covenant  to  repair.  And  in  Sleap  v.  Newman  (0,  the 
case  of  Tremeere  t;.  Morison  was  expressly  recognized  and  acted  on 
by  the  Court  of  Common  Pleas. 

In  Buckworth  t;.  Simpson  (te),  A.  demised  to  B.  certain  lands  and 

{q)  But  see  the  observations  of  Bay-         («)  11  A.  &  E.  645. 
ley,  B.,  in  Beid  «.  Lord  Tenterden,  4         {t)  12  C.  B.  N.  S.  116. 
Tyrwh.  118,  120.  (u)  1  Cr.  M.  &  E.  834. 

(r)  See  Ives  1;.  Sammes,  2  Anders,  51. 
2  Inst.  302. 
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premises  for  one  year  certain,  and  then  from  year  to  year,  so  long  as 

the  parties  should  think  proper,  with  i)ower  to  deter- 
peraoiiAi   liAbuity  mine  it  on  living  notice  to  quit;  and  the  lease  con- 

of  executor  of  ten-   ^    .        -  .  .  -,  -..x'  ^     xi. 

ant  from  year  to  taiucd  vanous  tenus  and  conditions,  as  to  the  manage- 
^^f-^"-  mentofthelandsandrepairingthebiiildiiigs:  Thelesee^ 

died,  and  his  executors  entered  into  the  occupation  of 
the  premises,  and  continued  to  occupy  and  paid  rent :  And  the  Court 
of  Exchequer  held,  that  they  were  chargeable  in  their  personal  char- 
acter, upon  the  terms  contained  in  the  original  demise ;  their  contin- 
uing to  occupy,  and  the  landlord's  abstaining  from  giving  notice  to 
quit,  raising  an  implied  promise  on  their  parts  to  abide  by  the  terms 
of  the  original  contract  (2;). 
It  may  be  useful,  in  this  place,  to  recur  to  the  remark  which  there 

has  abeady  been  occasion  to  make  {y\  viz.,  that  if  lands 

liability  from  occu-  ^  ,       ^        -  j.      \  ^  j 

Mtion  of  co-execu-  are  leased  for  years  by  demise  not  under  seal,  and  one 

of  the  two  executors  of  the  lessee  enters  into  the  de- 
mised premises,  such  entry  does  not  enure  as  the  entry  of  the  two 
executors,  so  as  to  make  them  both  liable  in  an  action  for  use  and 
occupation  {z). 

•It  has  been  held  (a),  that  under  the  stat.  14  Geo.  HI.  c.  78  (The 
,  ,.,.      ,  BuUding  Act),  where  a  party-waU  has  been  rebuilt,  the 

liability  of  execu-  g  /j  r       j  i 

tor  of  lessee  as  to  persou  who  is  owucr  of  aud  entitled  to  the  improved 

party-walls. 

rent  of  the  adjoining  premises  is  liable  to  contribution 
out  of  such  rent,  though  he  be  no  otherwise  owner  than  as  an  execu- 
tor or  administrator  (5). 

In  Stephens  t».  Hotham  (c).  Wood,  V.-C,  made  a  decree  for  a  spe- 
cific performance  of  a  covenant  in  a  lease  to  take  a 
tot^on^  ^verant  reucwcd  Icdsc  agaiust  the  executors  of  the  lessee,  who 
a  ren^wed'ieMeT^^  had  entered  and  admitted  assets :  His  Honor  acted  in 

this  case  unwillingly  and  contrary,  it  seems,  to  his 
own  opinion,  on  the  authority  of  the  decision  of  Shadwell,  V.-C,  in 
Phillips  V.  Everard  {d) :  And  the  learned  judge  said  that,  in  this 

{X)  See  Arden  v.  Stilliyaii,  U  Q.  B.  Act,  1855  (18  &  19  Vict.  0.  122),  whieh 

832,  840.  has  taken  the  place  of  the  above  stat- 

(y)  AnUy  p.*820.  ate,  is  there  anything  to  alter  the  lia- 

{z)  Nation  9.  Tozer,  1  Or.  M.  &  B.  bility  of  executor  or  administrator  as 

172.  established  in  the  case  aboye  cited. 

(a)  Thacker  v.  Wilson,  3  A.  &  E.  145.  (c)  1  K.  &  J.  571. 

(h)  Nor  in  the  Metropolitan  Building  \d)  5  Sim.  102. 
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case,  the  lease  mnst  be  so  framed  that  no  personal  liability  should  be 
incurred  by  the  executors  \  though  if  the  lease  were  a  beneficial  one 
claimed  by  them,  they  must  enter  into  full  covenants. 

Apart  from  Locke  King's  Act,  if  the  purchaser  of  a  real  estate  dies, 
without  having  paid  the  purchase-money,  his  heir-at- 
law,  or  the  devisee  of  the  land  purchased,  will  be  en-  to?^*? wndee^o? "a 
titled  to  have  the  estate  paid  for  by  the  executor  or  JSeL  wJe  purcuSe.' 
administrator  (e).t  But  since  40  &  41  Vict.  c.  34,  if 
the  purchaser  dies  before  paying  the  purchase-money,  leaving  it 
equitably  charged  by  way  of  hen  on  the  land,  the  devisee  will  take 
the  land  charged  with  the  unpaid  purchase-money,  and  is  not  entitled 
to  have  such  sum  discharged  or  satisfied  out  of  any  other  estate  of 
the  testator  or  intestate  (/).  And  in  any  case  in  which  the  heir  or 
devisee  may  still  be  entitled  to  have  the  estate  paid  *for  by  the  ex- 
ecutor or  administrator,  as  where  the  testator  or  intestate  has  ex- 
cluded the  operation  of  Locke  King's  Act  by  the  expression  of  a  con- 
trary intention,  if  the  personal  estate  cannot  be  got  in,  and  the  heir 
or  devisee  pays  for  the  land  out  of  his  own  pocket,  he  may  afterward 
call  upon  the  personal  representative  to  reimburse  him  {g).  And  in 
such  a  case,  if  the  personal  estate  is  insufficient  to  perform  the  con- 
tract, and  the  agreement  is  on  that  account  rescinded,  yet  the  heir  or 
devisee  will,  it  should  seem,  be  entitled  to  the  personalty  so  far  as 
it  goes :  And  it  was  decided,  that  if  by  reason  of  the  complication  of 
the  testator's  afFairs,  the  purchase-money  could  not  be  immediately 
paid,  and  the  vendor  for  that  reason  rescinded  the  contract,  yet  on 
the  coming  in  of  the  assets,  the  devisee  of  the  estate  contracted  for 
might  compel  the  executor  to  lay  out  the  purchase-money  in  the  pur- 
chase of  other  estates  for  his  benefit  (A). 

But  if  a  title  cannot  be  made,  or  there  was  not  a  perfect  contract, 
or  the  court  should  think  the  contract  ought  not  to  be  executed,  in 
all  these  cases  there  is  no  conversion  of  real  estate  into  personal,  in 
consideration  of  the  court,  upon  which  the  right  of  the  executor  on 

(0)  Milner   9.    MiIIb,    Mosely,    123.  615.    1  Sngd.  V.  &  P.  180,  9th  edit.    See 

Broome  v,  Monck,  10  Ves.  597.  Lord  v.  Lord,  1  Sim.  505. 

t  See  American  note  at  end  of  this         (A)  Whittaker  v.  Whittaker,  4  Bro. 

Beetion.^  Ch.  C.  31.    Broome  ^,  Monok,  10  Ves. 

(/)  Re  Ck>ckoroft,  24  C.  D.  94.    See  597.    1  Sngd.  V.  k  P.  180,  9th  edit. 

a%U^  p.*1573,  note  (0-  And  see  Lysaght  9.  Edwards,  2  C.  D. 

isf)  Broome  v.  Monok,  10  Ves.  614,  499,  521. 
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the  one  hand  (i),  and  of  the  heir  or  devisee  on  the  other,  depends : 
And  therefore,  if  the  vendor  dies,  the  estate  will  go  to  the  heir-at- 
law  of  the  vendor,  in  the  same  manner  as  if  no  contract  had  been 
entered  into  (&) :  and  the  heir  or  devisee  of  the  purchaser  will  not  be 
entitled  to  the  money  agreed  to  be  paid  for  the  lands,  or  to  have  any 
other  estate  bought  for  him  (Z) :  The  court  cannot  speculate  upon 
what  the  deceased  party  would  or  would  not  have  done ;  but  in  these 
cases  the  inquiry  *must  be,  whether  at  his  death  a  contract  existed 
by  which  he  was  bound,  and  which  he  would  be  compelled  to  perform 
(m) :  That  alone  can  give  the  heir  of  the  purchaser  a  right  to  caU  for 
the  personal  estate  to  be  applied,  or  to  the  personal  representative  of 
the  vendor  a  right  to  call  upon  his  heir  (n). 
Similar  principles  apply  where  a  vendor  dies  after  there  is  a  valid 
contract  made  for  the  sale  of  land,  and  before  the  sale 

Devolution  of  real 

esute  contracted  has  been  Carried  out.    In  such  case  the  purchase-money 

to  be  sold. 

will  devolve  as  i)ersonal  estate  (p) :  And  if  the  land 
contracted  to  be  sold  has  not  been  conveyed  in  the  lifetime  of  the 
testator  or  intestate,  the  heir-at-law  or  devisee  will  take  no  beneficial 
interest.  Formerly,  the  executor  could  not  himself  convey  the  estate, 
the  subject  of  the  contract,  but  now  by  the  Conveyancing  Act,  1881, 
44  &  45  Vict.  c.  41,  s.  4,  where,  at  the  death  of  any  person  there  is  a 
subsisting  contract  enforceable  against  his  heir  or  devisee  for  the  sale 
of  the  fee  simple  or  other  freehold  interest  descendible  to  his  heirs 
general  in  any  land,  his  personal  representative  shall,  by  virtue  of 
this  act  have  power  to  convey  the  land  for  all  the  estate  and  interest 
vested  in  him  at  his  death,  in  any  manner  proper  for  giving  effect  to 
the  contract.  This  section  is  not  to  affect  the  beneftcial  rights  of 
any  person  claiming  as  heir  or  devisee,  and  is  only  to  apply  in  cases 
of  death  after  the  commencement  of  the  act. 

And  by  sect.  30  of  the  same  act,  which  also  is  only  to  apply  in  cases 
of  death  after  the  commencement  of  the  act,  it  is  provided  that, 


(i)  See  ante,  pp.*581,  *582. 

(A;)  Lacon  v.  Mertins,  3  Atk.  1.  Atty^- 
Gten.  r.  Day,  1  Ves.  Sen.  218.  Buok- 
master  v.  Harrop,  7  Ves.  841.  See  also 
Johnson  v.  Le  Garde,  1  Turn.  &  Buss. 
281. 

(0  Green  v.  Smith,  1  Atk.  573. 
Broome  t;.  Monck,  10  Ves.  597. 

(m)  See  Gurre  v.  Bowyer,  5  Beay.  6, 
note  (&).    Anie^  p.*582. 
[♦1645] 


(n)  1  Sugd.  V.  &  P.  189,  9th  edit.  See 
also  Lysaght  v.  Edwards,  2  0.  D.  499, 
507,  per  Jessel,  M.B.  And  compart  Be 
Thomas,  34  C.  D.  166. 

(o)  See  Lysaght  v.  Edwards,  2  G.  D. 
499.  Be  Thomas,  34  G.  D.  166.  Farrer 
17.  Earl  of  Winterton,  5  Beav.  1.  See 
also  Frayne  v.  Taylor,  33  L.  J.  Gh.  228. 
Be  Harrison,  34  G.  D.  214. 
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"  Where  an  estate  or  interest  of  inheritance  or  limited  to  the  heir  as 
special  occupant,  in  any  tenements  or  hereditaments,  corporeal  or 
incorporeal,  is  vested  on  any  trust,  or  by  way  of  mortgage,  in  any 
person  solely,  the  *same  shaU,  on  his  death,  notwithstanding  any 
testamentary  disposition,  devolve  to  and  become  vested  in  his  per- 
sonal representatives  or  representative  from  time  to  time,  in  like  man- 
ner as  if  the  same  were  a  chattel  real  vesting  in  them  or  him ;  and 
accordingly  all  the  like  powers,  for  one  only  of  several  joint  personal 
representatives,  as  well  as  for  a  single  personal  representative,  and 
for  all  the  personal  representatives  together  to  dispose  of  and  other- 
wise deal  with  the  same,  shaU  belong  to  the  deceased's  personal  rep- 
resentatives or  representative  from  time  to  time,  with  all  the  like 
incidents,  but  subject  to  all  the  like  rights,  equities,  and  obligations, 
as  if  the  same  were  a  chattel  real  vesting  in  them  or  him ;  and,  for 
the  purposes  of  this  section,  the  personal  representatives  for  the  time 
being  of  the  deceased  shall  be  deemed  in  law  his  heirs  and  assigns, 
within  the  meaning  of  all  trusts  and  powers.'' 

The  result  of  these  two  sections,  in  cases  of  death  after  December 
31st,  1881,  is  that  where  the  vendor  is  a  trustee  for  the  purchaser,  as 
defined  by  Jessel,  M.B.,  in  Lysaght  v,  Edwards  (p),  and  the  Court 
of  Appeal  in  Be  Colling  (g),  the  personal  representatives  are,  under 
sect.  30,  the  proper  persons  to  convey,  and  where,  though  the  vendor 
is  not  a  trustee  within  that  definition,  there  is  a  contract  enforceable 
against  the  heir  or  devisee,  the  personal  representatives  will  be  the 
proper  persons  to  convey  under  sect.  4  (r). 

Where  a  specific  legacy  is  pledged  or  charged  by  the  testator,  the 
specific  legatee  is  entitled  to  have  his  legacy  redeemed 

^    -.,      ^,  ^  ,.«.!.*.,      LUWUty  of  an  ex- 

or  exonerated  by  the  executor ;  and  if  the  executor  fails  ecator  to  exonerate 

,-  ,  ,-  specific  legatees : 

to  perform  that  duty,  the  specific  legatee  is  entitied  to 
compensation  to  the  amount  of  his  legacy  out  of  the  general  assets 
of  the  testator  (5). 

Therefore  if  the  legacy  be  of  a  silver  cup  or  a  jewel,  and  it  •be  in 
pledge  at  the  testator's  death,  the  legatee  has  a  right  to  call  upon  the 
executor  to  redeem  it,  and  to  deliver  it  to  him  (Q. 

(p)  2  C.  D.  499,  507.  («)  Knight  v.  DaviB,  3  M.  &  E.  358. 

(9)  32  C.  D.  333.  Bothamley  v.  Sherson,  L.  B.  20  £q. 

(r)  See  further  Wolstenholme  &  Brin-  304. 

ton's  Ck>nTeyancmg  and  Settled  Land  (Q  Swinb.  Pt.  7,  s.  20,  pi.  18. 
Acts,  6th  edit.  pp.  23,  83. 

[♦1646]     [♦1647] 
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of  leaselioI<\^ : 


So  in  Stewart  r.  Denton  (le),  the  testator,  a  wine  merchant,  di- 
rected by  his  will  that  A.  B.  and  C.  D.  should  carry  on  his  trade, 
and  he  bequeathed  to  them  his  stock  of  wines :  Before  the  death  of 
the  testator,  certain  wines  belonging  to  him  arrived  in  a  vessel  at  the 
port  of  London,  and  the  vessel  was  reported :  After  his  death  the 
wines  were  entered :  And  it  was  held,  that  the  executors,  and  not  the 
legatees,  were  chargeable  with  the  duties. 

In  Marshall  v.  HoUoway  (a;),  A.  having  a  leasehold  estate  on  which 
he  had  covenanted  to  erect  buildings  within  a  certain 
time,  bequeathed  it  and  also  his  personal  estate,  sub- 
ject, as  to  the  latter,  to  the  payment  of  his  debts,  to  trustees  for  B. 
for  life  with  several  limitations  over :  A.  died  before  the  time  expired, 
leaving  the  covenant  unperformed  in  part :  and  Sir  L.  Shadwell,y.-C., 
held  that  his  general  personal  estate  was  liable  to  the  performance 
of  the  covenant.  But  it  should  seem  that  it  was  the  clause  which 
directed  the  debts  to  be  paid  out  of  the  personal  estate  which  gov- 
erned this  decision  (^).  For,  imquestionably,  the  general  rule  is,  that 
the  legatees  of  leasehold  estates  must  take  them  cum  ofiiere  (2),  and 
notwithstanding  the  general  personal  estate  may  remain  liable  to  the 
lessor  by  reason  of  the  covenants  contained  in  the  lease  (22;). 

•In  Hawkins  v.  Hawkins  (a)  a  testator  specifically  bequeathed  cer- 
tain personal  estate  upon  trust  for  H.  and  her  children  after  payment 
thereout  of  a  legacy  and  of  his  debts  and  funeral  expenses,  and  be- 
queathed his  residuary  estate  to  the  plaintiff,  whom  he  appointed  his 
executor.  Part  of  the  residuary  estate  consisted  of  a  leasehold  house, 
held  for  a  term  of  years  at  a  rack-rent  and  considerably  out  of  repair. 
This  leasehold  being  worthless,  the  plaintiff,  five  months  after  the 


(u)  4  Dougl.  219. 

(x)  5  Sim.  196.  Compare  Farquhar  t;. 
Haddon,  L.  B.  7  Ch.  1. 

(y)  Fitzwilliam  v,  KeUy,  10  Hare,  266, 
278. 

{z)  Hickling  v.  Boyer,  3  Mac.  &  G. 
635.  Fitzwilliam  v.  KeUy,  10  Hare, 
266.  Armstrong  t?.  Burnet,  20  Beav. 
432.  Hence,  if  the  demised  premises 
are  dilapidated,  the  executors  may  re- 
quire an  indemnity  against  their  lia- 
bility in  this  respect  from  the  legatee 
before  letting  him  into  possession: 
Hickling  v.  Boyer,  3  Mac.  &  G.  635. 

[•16481 


{zz)  Moreover,  where  the  burden  is 
of  such  a  character  that  the  leasehold 
can  be  described  as  ''charged  with  the 
payment  of  any  sum  or  sums  of  money 
by  way  of  mortgage,  or  any  other  equi- 
table charge,  including  any  lien  for  un- 
paid purchase-money,"  Locke  King's 
Act  will  apply  as  mentioned  above. 
See  p.  •1575. 

(a)  13  C.  D.  470,  in  which  case  Mar- 
shall r.  Holloway,  vbi  supra,  does  not 
seem  to  have  been  cited. 
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testator's  death,  surrendered  it  to  the  landlord,  who  would  only  ac- 
cept a  surrender  on  payment  of  rent  for  two  and  a  half  quarters 
from  the  testator's  death  and  a  sum  for  dilapidations.  The  residu- 
ary estate  as  a  whole  was  valuable.  And  it  was  held  on  appeal  (re- 
versing Malins,  Y.-C),  that  the  plaintiff  was  not  entitled  to  have  the 
sums  which  he  had  paid  to  the  landlord  for  dilapidation  and  for  rent 
subsequent  to  the  testator's  death  paid  out  of  the  specifically  be- 
queathed property,  on  the  ground  that  the  liability  of  the  testator's 
estate  to  pay  the  future  rent  and  its  liability  to  damages  for  the  di- 
lapidations were  not  debts,  within  the  meaning  of  the  clause  in  the 
will  directing  the  payment  of  debts,  as  between  the  residuary  and 
specific  legatees. 

It  was  said  by  Sir  George  Jessel,  M.B.,  in  Bothamley  v,  Sherson 
<&),  that,  ^'  In  fact,  the  distinction  seems  to  turn  on  this :  is  the  charge 
one  created  by  the  testator  for  what  has  been  called  a  temporary 
purpose,  that  is,  with  the  view  of  raising  money  or  of  making  use  of 
the  property  (as  in  the  case  of  the  wines,  for  the  purpose  of  the  tes- 
tator making  use  of  the  wines  and  getting  them  to  this  country),  or 
is  it  from  its  nature  a  charge  incident  to  the  property,  as  in  the  case 
of  rent  on  leaseholds  or  calls  payable  on  railway  shares  f  In  the  first 
case  the  specific  legatee  is  entitled  to  have  the  legacy  redeemed  or 
freed  from  the  charge.  In  the  second  case  he  is  not  entitled,  because 
the  testator  is  supposed  to  give  the  thing  as  it  is,  and  the  charge 
upon  it  is  really  *not  in  strictness  an  incumbrance^  but  something 
incident  to  the  nature  of  the  thing." 

So  with  respect  to  specific  legacies  of  shares  in  banking  or  other 
pubUc  companies,  the  legatees  are,  generally  speaking, 
liable  to  pay  the  calls  made  subsequent  to  the  testator's  co^ISfJ."  ^^"*^ 
death.  The  cases  on  this  subject  (c)  were  fully  reviewed 
by  Bomilly,  M.B.,  in  the  case  of  Armstrong  t?.  Burnet  (d),  and  a  dis- 
tinction drawn  by  the  learned  judge,  that  where  the  interest  of  the 
testator  in  the  subject-matter  which  he  professes  to  bequeath  is  com- 
plete, or  where  it  is  so  treated  and  considered  by  him  and  by  all 
persons  connected  with  it,  the  future  calls  fall  on  the  legatee,  and 
not  on  the  general  personal  estate :  But  where  further  payments  are 
required  to  make  i>erf ect  the  interest  which  the  testator  professes 


(6)  L.  R.  20  Eq.  304,  316.  Jur.   295.     Clive  «.  Clive,   Kay,  600. 

\c)  Blount  V.  Hipkins,   7  Sim.  43.     Wright  f .  Warren,  4  De  G.  &  Sm.  367. 
Jaeqnes  f.  Chambers,  2  CoU.  435.    11        ((2)  20  Beav.  424. 

[•1649] 


270 


Of  the  Liability  of  an  Executor     [Pt.  IV.  Bk.  II. 


speciflcally  to  bequeath,  then  the  general  personal  estate  is  applicable 
for  that  purpose  (e). 


There  has  already  been  occasion  to  show,  that  on  the  death  of  the 

master,  the  agreement  for  service  on  the  part  of  the 

to?^M*  to'ippreS"  apprentice  is  at  an  end,  generally  speaking  (/) :  And  it 

ciSL"*^  wtcied  g^jjjg  equally  well  established,  that  the  executors  of 

the  master  are  discharged  from  all  agreements  and 
covenants /or  the  instruction  of  the  apprentice,  for  these  are  consid- 
ered as  personal,  to  the  testator,  and  determined  by  his  death  {g). 
But  the  •covenant  on  the  part  of  the  master /or  maintenance  of  the 
apprentice  still  continues  in  force  {h)  ]  and  therefore  the  executor  is 
liable  in  an  action  of  covenant,  as  far  as  he  has  assets,  if  he  neglects 
to  maintain  him  (t).  By  the  custom  of  London,  the  executor  shall 
put  the  apprentice  to  another  master  of  the  same  trade  (J).  As  to 
maintenance  of  parish  apprentices  by  executors,  particular  provisions 
on  this  head  have  been  made  by  the  statute  32  Gteo.  III.  c.  57,  which 
has  already  been  stated  at  large  (k).  Where  an  attorney,  to  whom  a 
clerk  had  been  articled,  dies  before  the  articles  expire,  the  Court  of 
Chancery  has  jurisdiction  to  entertain  a  claim  for  a  return  of  part 
of  the  premium,  and  such  claim  constitutes  a  debt  payable  out  of  the 
assets  of  the  attorney  (Q. 


(e)  See  also  Moffett  v.  Bates,  3  Sm.  & 
G.  468.  The  right  principle  appears 
to  be  that  if  any  payments  were  neces- 
sary at  the  testator's  death  to  constitute 
him  a  complete  shareholder,  they  must 
be  borne  by  his  estate.  But  if  he  was 
a  complete  shareholder,  all  calls  made 
after  his  death  ought  to  be  borne  by 
the  specific  legatee :  Day  v.  Day,  1  Dr. 
&  Sm.  261.  Addams  v.  Ferick,  26  Beav. 
384.  But  this  does  not  apply  to  calls 
made  in  the  lifetime  of  a  person  who  is 
tenant  for  life  of  the  whole  residuary 
estate  (including  the  shares)  as  an  en- 
tire fund :  Be  Box,  1  Hemm.  &  M.  552. 
See  also  the  cases  collected,  ante,  p. 
•1303,  note  (i). 

(f)Antey  pM22  etseq, 

{g)  B.  V.  Peck,  1  Salk.  66.  Baxter  v, 
Burfield,  2  Stra.  1266.  Wadsworth  v. 
Guy,   1  Keb.   820.     The   decision  in 

[•1650] 


Walker  v,  Hull,  1  Lev.  177,  was  contra : 
but  the  court  denied  this  case  in  Bax- 
ter V.  Burfield,  2  Stra.  1267.  But  see 
Cooi>er  V,  Simmons,  7  H.  &  N.  707. 
Ante,  p.*723. 

(;0  B.  V.  Peck,  1  Salk.  66.  S.  G. 
nomine  B.  v,  Pett,  1  Show.  405.  Baxter 
V.  Burfield,  2  Stra.  1266.  Soam  v.  Bow- 
den,  Finch.  Bep.  396. 

(i)  But  an  order  of  magistrates,  that 
the  executor  or  administrator  shall 
maintain  and  provide  for  the  appren- 
tice is  bad,  and  may  be  quashed :  B.  t;. 
Pett,  1  Show.  405.  S.  C.  Garth.  231.  1 
Salk.  66.  3  Salk.  41.  12  Mod.  27.  B. 
t;.  Ghaplin,  Gomberb.  324. 

0)  By  Lord  Holt,  in  B.  v.  Peck,  1 
Salk.  66. 

(k)  Ante,  p.*723. 

(0  Hiist  V.  Tolson,  2'  Mao.  &  G.  134. 
This  case  was,  however,  dissented  from 
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In  case  a  person  assessed  to  the  poor  rate  dies  before  pay*ment,  it 
lias  been  doubted  how  far  the  goods  of  the  deceased  in 
the  hands  of  his  executor  or  administrator  are  liable  to  Liabuity  of  execu- 
answer  the  same :  In  the  case  of  Stevens  v,  Evans  (w),  where  testator  be- 

InjE   Aflflessed   dies 

the  i>oint  was  discussed^  but  not  decided,  as  the  case  i)efore  payment: 
was  determined  on  its  own  peculiar  circumstances,  vHz.^ 
on  the  ground  that  it  was  necessary  to  convene  the  administrator 
before  the  justices,  before  a  warrant  could  legally  issue  to  distrain : 
So  that  the  principal  point  was  undecided ;  which  includes  in  it  these 
particulars :  1.  Where  the  warrant  of  distress  is  made  out  during 
the  lifetime  of  the  person  assessed,  whether  the  of&cers  can  follow  the 
goods  into  the  hands  of  the  administrator  or  any  other,  without  tak- 
ing notice  of  any  person  as  executor  or  administrator :  2.  Where  the 
warrant  of  distress  is  not  made  out  till  after  the  death  of  the  person 
assessed,  whether  on  summoning  the  administrator,  and  refusal  by 
him,  the  of&cers  can  distrain  the  goods  in  the  hands  of  such  admin- 
istrator :  3.  Whether  the  administrator  himself  may  be  assessed  in 
a  succeeding  rate,  as  for  arrears^  and  on  the  assessment  being 
confirmed  at  the  sessions  upon  his  appeal,  whether  distress  may 
be  made  as  of  his  own  goods,  and  whether  for  defect  of  distress 
he  may  be  committed:  4.  In  what  course  of  administration  such 
assessment  shall  be  estimated:  And  if  the  administrator  shall 
plead  before  the  justices  debts  of  a  higher  nature,  or  insuf&ciency 
of  assets,  whether  and  how  far  the  justices  are  to  take  notice  of 
such  plea,  and  how  or  in  what  manner  they  shall  determine  the 
same  (n). 


in  Whinoup  v.  Hughes,  L.  B.  6  C.  P. 
78,  in  which  the  plaintiff  apprenticed 
his  son  to  a  watchmaker  and  jeweler 
for  the  term  of  six  years,  paying  to  the 
master  a  premium  of  25Z.  The  master 
duly  instructed  the  apprentice  for  a  year 
and  then  died.  The  plaintiff  sought  in 
an  action  against  the  master's  executrix 
for  money  had  and  received  to  recover 
the  whole  or  some  part  of  the  premium 
on  the  groimd  of  failure  of  considera- 
tion. It  was  held  that  such  failure 
being  only  partial  the  action  was  not 
maintainable.  In  his  judgment  Bovill, 
C.  J.,  is  reported  to  have  said :  ''  It  does 
not  appear  to  me  that  the  case  of  Hirst 


V,  Tolson  is  a  satisfactory  authority  or 
one  by  which  we  are  bound.  It  appears 
to  be  based  on  a  misapprehension  of 
the  law  on  the  subject,  and  is  distinctly 
contrary  to  the  opinion  of  the  Court 
of  Exchequer  in  Re  Thompson  (I  Ex. 
864),''  and  Willes,  J.,  seems  to  have 
regarded  the  decision  of  that  case  as 
sustainable  on  the  sole  groimd  that  it 
was  applicable  to  attorneys  only,  and 
was  an  exercise  of  the  equitable  juris- 
diction of  the  Court  of  Chancery. 

(m)  2  Burr.  1152.    1  W.  Bhick.  284. 

(n)  Bum's  Justice,  title  Poor,  vol.  iv. 
pp.  228,  229,  edit,  of  1836. 

[•1651] 
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ehurch-rates. 


Debts  of  husband 
and  wife. 


It  wafi  held  Id  the  Ecclesiagtical  Court  that  the  obligation  to  pay  a 
church-rate  was  a  personal  obligation:  And  that  the 
executor  of  a  deceased  parishioner  could  be  cited  in  re< 
spect  of  a  church-rate  due  from  his  testator  (o). 
*With  respect  to  debts  which  a  wife  contracted  while  single,  and 
which  remained  due  at  the  time  of  the  marriage,  at 
common  law  the  husband  is  liable,  as  long  as  both  par- 
ties are  alive :  But  this  liability,  which  origmated  in 
the  marriage,  ceases  with  it :  And  therefore  upon  the  death  of  the 
husband  before  the  wife,  and  before  payment,  the  debts  survive 
against  her,  and  the  executor  of  the  husband  is  dischai^d  from 
them  (p). 

Again,  if  the  husband  survives  the  wife,  he  will  not  be  individu- 
ally responsible  for  her  debts  contracted  before  marriage,  however 
large  a  fortune  he  may  have  received  with  her  (g).  Nevertheless,  as 
her  administrator,  he  will  be  liable  to  answer  for  them,  to  the  extent 
of  her  assets  (r). 

This  question  of  the  ante*nuptial  debts  and  liabilities  of  a  married 
woman  has  been  dealt  with  by  the  Married  Women's  Property  Act, 
1882,  as  follows : 
Sect.  13.  ^^  A  woman  after  her  marriage  shall  continue  to  be  liable 
in  respect  and  to  the  extent  of  her  separate  property 
B.  18.  Wife's  ante-  (^)  for  all  dcbts  contracted,  and  all  contracts  entered 
ua&iitiea.*^     *°    iuto  or  wrougs  committed  by  her  before  her  marriage, 

including  any  sums  for  which  she  may  be  liable  as  a 
contributory,  either  before  or  after  she  has  been  placed  on  the  list  of 
contributories,  under  and  by  virtue  of  the  Acts  relating  to  joint  stock 
companies ;  and  she  may  be  sued  for  any  such  debt  and  for  any 
liability  in  damages  or  otherwise  under  any  such  contract,  or  in  re- 
spect of  any  such  wrong ;  and  all  sums  recovered  against  her  in  re- 
spect thereof,  or  for  any  costs  relating  thereto,  shall  be  payable  out 


(o)  WiUiams  v,  George,  3  Curt.  343. 
By  Stat.  31  &  32  Viot.  c.  ip9,  compulsory 
church-rates  were  abolished,  with  a 
saving  of  rates  called  "church-rates/' 
but  applicable  for  a  secular  purpose. . 

Kp)  Woodman  v.  Chapman,  1  Campb. 
189. 

(g)  Wentw.  Off.  Ex.  369,  14th  edit. 

(r)  Ibid,  370.  Heard  t*.  Stanford,  Cas. 
temp.  Talb.  173.     8.  C.  3  P.  Wms.  409. 

[•1652] 


As  to  what  her  assets  comprise,  see 
ante,  pp.*736  et  seq.,  pp.*606  et  aeq. 

(9)  See  sect.  19  of  the  act,  and  Jay  r. 
Robinson,  25  Q.  B.  D.  467.  And  gener- 
ally as  to  liability  of  a  married  woman's 
property,  notwithstanding  restraint  on 
anticipation,  see  Sanger  v,  Sanger,  L. 
B.  11  £q.  470.  London  Provincial 
Bank  v.  Bogle,  7  C.  D.  773.  Be  Hedge- 
ley,  34  C.  D.  379, 


Ch.  I.  §  II.]  Upon  the  Acts  of  the  Deceased,  273 

of  her  separate  property;  and,  as  between  her  and  her  husband, 
•unless  there  be  any  contract  between  them  to  the  contrary,  her  sepa- 
rate property  shall  be  deemed  to  be  primarily  liable  for  all  such  debts, 
contracts,  or  wrongs,  and  for  all  damages  or  costs  recovered  in  re- 
spect thereof :  Provided  always,  that  nothing  in  this  act  shall  oper- 
ate to  increase  or  diminish  the  liability  of  any  woman  married  before 
the  commencement  of  this  Act  for  any  such  debt,  contract,  or  wrong 
as  aforesaid,  except  as  to  any  separate  property  to  which  she  may 
become  entitled  by  virtue  of  this  Act,  and  to  which  she  would  not 
have  been  entitled  for  her  separate  use  under  the  Acts  hereby  repealed 
or  otherwise,  if  this  Act  had  not  passed." 

Sect.  14.  '^  A  husband  shall  be  liable  for  the  debts  of  his  wife  con- 
tracted, and  for  all  contracts  entered  into  and  wrongs 
committed  by  her  before  marriage,  including  any  lia-  sect  14.  Hnsband 
bilities  to  which  she  may  be  so  subject  imder  the  Act  wife's  antn-nuptuj 
relating  to  joint  stock  companies  as  aforesaid,  to  the  extent 
extent  of  all  property  whatsoever  belonging  to  his  wife 
which  he  shall  have  acquired  or  become  entitled  to  from  or  through 
his  wife,  after  deducting  therefrom  any  payments  made  by  him,  and 
any  simis  for  which  judgment  may  have  been  hcna  fide  recovered 
against  him  in  any  proceeding  at  law,  in  respect  of  any  such  debts, 
contracts,  or  wrongs  for  or  in  respect  of  which  his  wife  was  liable 
before  her  marriage  as  aforesaid  ]  but  he  shall  not  be  liable  for  the 
same  any  further  or  otherwise :  and  any  Court  in  which  a  husband 
shall  be  sued  for  any  such  debt  shall  have  power  to  direct  any  in- 
quiry or  proceedings  which  it  may  think  proper  for  the  purpose  of 
ascertaining  the  nature,  amount,  or  value  of  such  property:  Pro- 
vided always,  that  nothing  in  this  Act  contained  shall  operate  to  in- 
crease or  diminish  the  liability  of  any  husband  married  before  the 
commencement  of  this  Act  for  or  in  respect  of  any  such  debt  or  other 
liability  of  his  wife  as  aforesaid.'' 

The  general  result  of  these  sections  seems  to  be  this.    Whereas  at 
common  law  a  husband  was  liable  to  the  ante-nuptial 

General  result. 

debts  of  his  wife  to  the  whole  extent  of  his  property 
whether  he  knew  of  their  existence  or  not,  and  whether  he  obtained 
any  property  from  his  wife  or  not :  but  he  could  not  •be  sued  alone 
for  such  debts  if  his  wife  was  alive ;  and  he  could  not  be  sued  at  all 
for  them  after  his  wife's  death,  except  as  her  administrator :  now,  by 
the  effect  of  these  sections,  the  husband  is  liable  only  so  far  as  he 
has  acquired  or  become  entitled  to  property  from  or  through  his  wife, 

18  [•1653]     f*1654] 
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and  he  con  be  sued  without  the  wife,  and  whether  she  be  alive  or 
dead  (f).  It  must  be  noted,  however,  that  these  sections  of  the  act 
will  not  apply  to  cases  where  the  marriage  has  taken  place  before 
9th  August,  1870,  which  will  be  governed  by  the  common  law  as  ex- 
plained above,  or,  in  the  case  of  marriages  between  9th  August,  1870, 
and  the  31st  December,  1882,  inclusive,  by  the  Married  Women's 
Property  Act,  1870,  and  the  amending  act  of  1874.  As  regards 
marriages  between  these  dates  the  law  stands  shortly  thus.  Where 
the  husband  and  wife  were  married  on  or  after  9th  August,  1870, 
and  before  30th  July,  1874,  sect.  12  of  the  act  of  1870  entirely  re- 
lieves the  husband  of  all  liability  for  his  wife's  ante-nuptial  debts, 
and  gives  the  creditor  an  equitable  remedy  only  against  the  wife's 
separate  estate  (te).  But  the  liabilities  of  the  husband,  for  his  wife's 
torts  committed,  or  breaches  of  contract  made,  before  marriage  were 
not  affected  by  the  statute.  But  where  the  marriage  took  place  on 
or  after  July  30th,  1874,  and  before  January  1st,  1883,  the  amending 
act  of  1874  provides  that  the  husband  and  wife  may  be  jointly  sued  for 
any  ante-nuptial  debt  of  the  wife  or  for  any  tort  committed,  or  breaches 
of  any  contract  made  by  the  wife  before  marriage,  and  that  the  hus- 
band shall  be  liable  in  respect  of  such  matter  to  the  extent  of  the  assets 
specified  in  sect.  5,  which,  briefly,  are  any  property  which  the  husband 
has  acquired  or  might  have  acquired  from  or  through  his  wife. 

After  the  passing  of  M.  W.  P.  Acts,  1870, 1874,  it  was  held,  in  Re 
West  of  England  Bank  (tiu),  that  where  a  woman,  absolutely  entitled 
to  shares  in  a  company,  married  in  1878,  *and  before  the  marriage 
the  shares  were  settled  absolutely  upon  her  for  her  benefit,  that  this 
did  not  relieve  the  husband  from  his  liability  as  a  contributory  imder 
the  78th  section  of  the  Companies  Act,  1862,  which  enacts  that  ^'  if 
any  female  contributory  marries  either  before  or  after  she  has  been 
placed  on  the  list  of  contributories,  her  husband  shall  during  the 
continuance  of  the  marriage  be  liable  to  contribute  to  the  assets  of 
the  company  the  same  sum  as  she  would  have  been  liable  to  contrib- 
ute if  she  had  not  married,  and  he  shall  be  deemed  to  be  a  contrib- 
utory accordingly."  The  ground  of  this  decision  was  that  the  sec- 
tion made  the  husband  liable  as  the  debtor,  not  as  the  husband  of 
the  debtor. 

(0  See  Beok  v.  Pierce,  23  Q.  B.  D.  470.    Be  Hedgeley,  34  C.  D.  379.    And 

316,  321.  see  anUy  p.  *660,  note  (^). 

(«)  See  as  to  the  constmetion  of  this         (««)  12  0.  D.  284. 
section,  Sanger  v.  Sanger,  L.  B.  11  Eq. 

[•1655] 
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By  the  M.  W.  P.  Act,  1882,  sect.  13,  a  woman  after  her  marriage 
shall  contmue  to  be  liable  in  respect  or  to  the  extent  of  her  separate 
property  for  all  debts  contracted  and  all  contracts  entered  into  be- 
fore her  marriage,  including  any  sums  for  which  she  may  be  liable 
as  a  contributory  either  before  or  after  she  has  been  placed  on  the  list 
of  contributories  under  and  by  virtue  of  the  acts  relating  to  joint 
stock  companies :  and  by  sect  14,  the  husband  shall  be  liable  for  the 
debts  of  his  wife  contracted,  and  for  all  contracts  entered  into,  by  her 
before  marriage,  including  any  liabilities  to  which  she  may  be  so 
subject  under  the  acts  relating  to  joint  stock  companies  as  aforesaid 
to  the  extent  of  all  property  belonging  to  his  wife  which  he  shall 
have  acquired  or  become  entitled  to  from  or  through  his  wife,  but 
he  shall  not  be  liable  for  the  same  any  further  or  otherwise.  There 
has  been  no  decision  as  to  whether  the  husband's  liability  under  sect. 
78  of  the  Companies  Act,  1862,  has  been  taken  away  wholly  or  par- 
tially by  the  M.  W.  P.  Act,  1882. 

On  one  occasion  (t^),  Sir  John  Leach,  Y.-C,  expressed  a  *doubt, 
whether  the  husband  has  a  right  to  throw  his  wife's  funeral  expenses 
upon  her  separate  estate. 

With  respect  to  debts  contracted  by  a  wife  after  marriage,  as  far 
as  a  supply  of  necessaries,  it  shall  be  presumed,  as  long  wife's  pott-naptiai 
as  he  lives,  that  she  had  the  authority  of  the  husband,  ^^^" 
as  his  agent,  to  procure  them  for  her  own  use  {yo\  He  may  conse- 
quently be  compelled  to  pay  for  them,  and  so  may  his  executors  if 
he  has  assets :  But  the  authority  will  be  revoked  by  the  death  of 
the  husband ;  and  therefore  his  executor  is  not  liable  for  necessaries 
supplied  to  the  wife  after  the  decease  of  the  husband,  even  (accord- 
ing to  one  case)  although  the  fact  of  his  being  dead  were  unknown 
at  the  time  the  necessaries  were  provided :  Accordingly  in  Blades 
1*.  Free  (a;),  a  man  who  had  for  some  years  cohabited  with  a  woman 
that  passed  for  his  wife,  went  abroad,  leaving  her  and  her  family  at 
his  residence  in  this  country,  and  died  abroad:  And  it  was  held. 


(i7)  Ghregory  v.  Lookyer,  6  Madd.  90. 
8ee  Bertie  v,  Chesterfield,  9  Mod.  31. 
Wmeter  v,  Dobie,  2  Eay  &  J.  647.  In 
Be  MeMyn,  33  G.  D.  575,  however, 
Chitty,  J.y  held  that  a  husband,  exec- 
utor of  his  wife's  will  made  under  *  a 
testamentary  power  of  appointment,  is 
entitled  to  retain  out  of  her  estate  the 
expenses  of  her  funeral,  though  sueh 


estate  was  insufficient  for  creditors, 
and  her  will  did  not  contain  any  charge 
of  debts  and  funeral  expenses. 

(it)  As  to  the  extent  of  this  presump- 
tion and  how  far  the  agency  is  a  ques- 
tion of  fact,  see  Debenham  v.  Mellon,  6 
A.  G.  24. 

fa?)  9  B.  &  G.  167. 
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that  the  woman  might  have  the  same  authority  to  bind  him  by  her 
contracts  for  necessaries,  as  if  she  had  been  his  wife ;  bat  that  his 
executor  was  not  bound  to  pay  for  any  goods  supplied  to  her  after 
his  death,  although  before  information  of  his  death  had  been  re- 
ceived (y). 

It  may  be  observed,  that  if  a  man  performs  services  for  the  testa- 
_  ,      ,    ,  ^     tor,  as  if  a  stockbroker  transacts  all  the  money  con- 

Work    and     labor  «  , .       ,  -.        .  i  . 

with  a  view  to  a  ccms  01  tiie  dcccascd,  without  any  view  to  a  reward,  but 

in  the  expectation  of  a  legacy,  he  cannot  set  up  uiy 
demand  for  such  services  against  the  executor  or  administrator  (0). 
Where,  however,  a  surgeon  f orebore  to  send  in  his  bill  for  medicine 
and  attendance  to  a  deceased  patient  in  her  lifetime  wnder  the  expec- 
tation of  a  legacy ;  and  on  her  death,  ^finding  she  had  left  hiTw  noth- 
ing, he  made  a  claim  on  her  executors  -,  it  was  held  that  he  was  en- 
titled to  recover,  no  proof  having  been  given  of  any  understanding 
between  the  parties  that  he  was  to  be  paid  only  by  a  legacy  (a). 

In  Colegrave  v,  Manby  {h\  a  tenant  for  life  of  a  hospital  lease,  who 

was  directed  to  lay  by,  out  of  the  rents  and  profits,  for 

Executor  of  tenant  the  purposc  of  paying  the  fine  on  renewal  had  nefir- 

forlifewhoneglecte  .^.^  jxvi  x.       *         x.  j^ 

to  renew  lease.       lectcd  to  rcucw,  and  thc  Icasc  having  been  renewed  by 

the  remainder-man,  after  his  death,  a  reference,  on  a 
bill  against  his  executrix,  was  made,  to  ascertain  what  was  a  reason- 
able sum  to  be  paid  for  the  renewal ;  and  the  same  was  ordered  to 
be  paid  by  the  executrix. 


It  was  once  held,  that  executors  continued  the  estate  which  their 
„     ^         _    testator  had  in  a  copyhold,  and,  therefore,  that  they 

Execntors  must  l>e  r^  7  i  1  j 

admitted  to  copy-  needed  no  admission :  But  it  is  now  settled  that  they 

hold  and  pay  fines.  *' 

must  be  regularly  admitted,  and  pay  their  fines  (c). 


(y)  See  Accord,  Smout  u.  Ilbery,  10  M. 
&  W.  11.  But  see  also  Smith's  Leading 
Gases,  9th  edit.,  vol.  ii.,  p.  517  et  seq, 

(z)  Osbom  tJ.  Guy's  Hospital,  2  Stra. 
728.  Le  Sage  0.  Coussmaker,  1  Esp. 
188. 

{a)  Baxter  c.  Gray,  3  M.  &  Gr.  771. 
But  see  Shallcross  1;.  V^right,  12  Beav. 
558. 

(6)  6  Madd.  72. 

[•1657] 


(0)  Bath  V,  Abney,  1  Burr.  206.  Seot. 
30  of  the  Gonveyancing  Act,  1881,  no 
longer  applies  as  regards  copyholds  by 
virtue  of  sect.  45  of  the  Gopyholds  Act, 
1887,  and  therefore  copyholds  held  by 
a  testator  on  trust,  or  by  way  of  mort- 
gage, still  vest  in  the  absence  of  devise 
in  the  customary  heir.  See  ante^  p. 
•1543  («). 


Ch.  I.  '^  II.]  Upon  the  Acts  of  the  Deceased. 


277 


If  a  bill  of  exceptions  was  sealed  by  a  jndge  and  he  died,  a  ^iAre 
fadas  lay  against  his  execators  or  administrators  to 
certify  it  (df).  So  if  the  person  who  ought  to  certify  a  ^,^*^inrt  «I 
record,  as  a  justice  of  the  peace,  &c.,  who  hath  taken  a  JJJ!*^'  °'  ^"^' 
recognizance,  or  a  jndge  of  nm  prius  who  hath  taken  a 
verdict,  or  a  coroner  who  hath  taken  an  inquest,  &c.,  happen  to  die, 
having  such  a  record  in  his  custody,  it  seems  that  a  certiorari  may 
be  directed  to  his  executor  or  administrator  to  certify  it  (e). 

*As  a  Court  of  Equity  will  not,  inter  vivos,  compel  a  jmrty  to  com- 
plete his  gift,  so  it  will  not  compel  the  executor  to  com- 

1.       ,,.^.       n    .1        ,      .    A  wm         A  1       A  Executor  not  com- 

plete the  gift  of  the  testator:  Therefore  an  act  of  peiutbie  to  com- 

bounty  which  has  not  been  perfected  by  the  testator  is  te^ator.  ^ 
of  no  avail  against  his  executor  (/). 

It  has  been  said  (g)  that  in  the  case  of  a  conflict  of  evidence  be- 
tween living  and  dead  persons  there  must  be  corrobo- 
ration to  establish  a  claim  advanced  by  a  living  person  as  to  corroboration 
against  the  estate  of  a  dead  person,  but  there  is  no  rule  l^i^  ^^tf "of 
of  English  law  laying  down  such  a  proposition.    The  ^"«**^  ^"^'^' 
statement  of  a  living  man  is  not  to  be  disbelieved  be- 
cause there  is  no  corroboration,  although  in  the  necessaiy  absence 
through  death  of  one  of  the  parties  to  the  transaction,  it  is  natural 
that  in  considering  the  statement  of  the  survivor,  we  should  look  for 
corroboration  in  support  of  it ;  but  if  the  evidence  given  by  the  liv- 
ing man  brings  conviction  to  the  tribunal  which  has  to  try  the  ques- 
tion, then  there  is  no  rule  of  law  which  prevents  that  conviction 
being  acted  upon  (A).    The  rule,  such  as  it  is,  is  a  rule  of  prudence 
rather  than  of  law,  and  applies  to  cases  of  alleged  debt  as  well  as  to 
cases  of  alleged  gift,  and  in  an  action  tried  by  a  jury  it  is  the  duty 


(d)  2  IziBt.  428.  By  the  Judicature 
Act,  1875,  Ord.  LVin.  r.  1,  bills  of  ex- 
ceptions are  abolished. 

(e)  2  Hawk.  B.  2,  c.  27,  s.  39. 

(/)  Hooper  v,  Goodwin,  1  Swanst. 
485.  Gotteen  v.  Missing,  1  Madd.  176. 
Meek  v.  Kettlewell,  1  PhUl.  Ch.  C.  342. 
Callaghan  v.  Callaghan,  8  01.  ft  F.  374. 
Searle  v.  Law,  15  Sim.  95.  Dillon  v, 
Goppin,  4  M.  &  Cr.  647.  Ward  v.  And- 
land,  8  Bear.  201.  Cox  v.  Barnard,  8 
Hare,  310.  Bridge  v.  Bridge,  16  Bear. 
315.     Weale  v.  Ollive,  17  Beav.  252. 


Beech  v.  Keep,  18  Beav.  285.  An  ex- 
ecutor may  be  compelled  to  execute  an 
agreement  by  the  testator  to  grant  an 
annuity :  Nield  v.  Smith,  14  Yes.  491. 

(g)  See  Re  Whittaker,  21  C.  D.  657, 
663. 

(A)  Re  Hodgson,  31 C.  D.  177, 183,  per 
Sir  J.  Hannen.  And  see  Lovesey  v. 
Smith,  15  C.  D.  655.  Re  Gamett,  31  C. 
D.  1.  Re  Farman,  57  L.  J.  Ch.  637, 639. 
Stephen's  Digest  of  Law  of  Evidence, 
5th  edit.  p.  133.  See  post,  pp.*1902, 
•1903. 
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of  the  judge  to  recommend  the  jury  to  disregard  the  nngapported 
evidence  of  the  claimant;  but  if  they  should  decline  to  do  so,  and 
should  find  for  the  claimant,  qwxre.  if  their  verdict  could  be  interfered 
with  (i).  In  the  case  of  Hill  r.  Wilson  (ft),  which,  •however,  was  a 
case  where  parol  evidence  was  tendered  for  the  purpose  of  altering 
the  terms  of  a  written  contract  made  with  the  deceased.  Lord  Justice 
James  said :  '^  The  evidence  given  is  the  parol  evidence  of  the  maker 
of  a  promissory  note  as  to  a  conversation  alleged  to  have  taken  place 
between  himself  and  the  person  to  whom  the  note  was  given,  that 
person  being  dead.  Even  if  such  evidence  be  legally  admissible  for 
any  purpose,  the  interests  of  mankind,  in  my  opinion,  imperatively 
require  that,  unless  corroborated,  it  should  be  wholly  disregarded. 
Nobody  would  be  safe  in  respect  of  his  pecuniary  transactions  if 
legal  documents  found  in  his  possession  at  the  time  of  his  death,  and 
endeavored  to  be  enforced  by  his  executors  could  be  set  aside,  or 
varied,  or  altered  by  the  parol  evidence  of  the  person  who  had  bound 
himself.  It  would  be  very  easy  of  course  for  anybody  who  owed  a 
testator  a  debt  to  say, '  I  met  the  testator,  and  he  promised  he  would 
not  sue.'  '  I  met  the  testator,  and  I  gave  him  the  money.'  '  I  met 
the  testator,  and  in  consideration  of  something  he  agreed  to  relieve 
me.'  The  interests  of  justice  and  the  interests  of  mankind  require 
that  such  evidence  should  be  whoUy  disregarded." 

K  a  person,  who  has  delivered  a  deed  as  an  escrow,  to  be  handed 

over  to  the  party  for  whose  use  it  is  made,  upon  the 

tOT^f  7  Suin^who  performance  of  some  condition,  happen  to  die  before 

?*1?"I™*^®*^  the  performance  of  the  condition,  and  the  condition 

as  an  eBcrow.  <*  ' 

be  afterward  performed,  the  deed  is  available  notwith- 
standing the  death  of  him  that  made  it  (Q. 

It  may  here  be  mentioned,  that  if  a  testator  has  given  a  promissoiy 
note  in  this  form,  "I  promise  for  myself  and  my  exec- 

A  note  made  pay-  ^  " 

able  with  interest  utors  to  pav  A.  B.  Or  his  cxccutors,  ouc  ycBT  after  my 

by  executors  at  a  ^    ^  /  w  v 

certain  period  from  death,  300Z.,  with  Icffal  interest,"  and  no  proof  of  the 

thetestatox'sdeath,  '  '  ®  '  '^  , 

beans  interest  from  con*sideration  cau  be  ffiven,  the  note  bears  interest 

the  date.  °  ' 

from  its  date,  and  not  merely  from  the  testator's  death ; 

(0  Be  Finoh,  23  G.  D.  267,  271,  per  land  v.  Stephens,  1  B.  &  A.  606,  where 

Jessel,  M.B.  executor  appears  to  be  printed  by  mis- 

{k)  L.  B.  ,8  Gh.  888.  take  for  escrow. 
{I)  By  Lord  Ellenborough,  in  Cope- 

[•1659]     [•1660] 
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for,  in  the  absence  of  all  particular  proof,  it  must  be  presumed  that 
the  note  was  given  for  value  (m). 

The  death  of  the  surety  does  not  fer  se  operate  as  a  revocation  of 
a  continuing  guaranty  (n),  and  his  executor  is  liable  in  ^o  "i^ntfnuiiS 
respect  of  advances  made  after  the  testator's  death  (o).  g*^°*^  **'  ^■**" 

Although  upon  the  death  of  the  surety  no  express  notice  of  the 
death  has  been  given  by  the  executor,  still,  if  the  fact  of  such  death 
has  come  to  the  knowledge  of  the  creditor,  it  seems  in  the  absence 
of  express  provision  that  this  will  operate  as  a  revocation  of  the 
guaranty,  and  the  executor  wiQ  not  be  liable  for  subsequent  advances 
made  thereunder  (p). 

But  a  guaranty,  the  consideration  for  which  is  given  once  and  for 
all,  cannot  be  determined  by  the  guarantor,  and  does  not  cease  on 
his  death  (g). 


(m)  Boffey  v,  Greenwell,  10  A.  ft  E. 
222. 

(n)  By  sect.  18  of  the  Partaietship 
Act,  1890  (53  &  54  Viot.  o.  39),  s.  48  of 
which  act  repeaU  b.  4  of  the  Mercan- 
tile Law  Amendment  Act,  1856,  it  is 
enacted  that : — **A  continuing  guaranty 
or  cautionary  obligation  given  either  to 
a  firm  or  to  a  third  person  in  respect 
of  the  transactions  of  a  firm  is,  in  the 
absence  of  agreement  to  the  contrary, 
revoked  as  to  future  transactions  by 


any  change  in  the  constitution  of  the 
firm  to  which,  or  of  the  firm  in  respect 
of  the  transaction  of  which  the  guar- 
anty or  obligation  was  given.'' 

(o)  Smith's  Merc.  Law,  9th  ed.  474. 
Bradbury  v.  Morgan,  1  H.  &  C.  249. 
Harriss  v,  Fawcett,  L.  B.  15  Eq.  311. 
L.  B.  8  Gh.  866,  869,  per  Mellish,  L.J. 

(p)  Harriss  v,  Fawcett,  ubi  sup. 
Coulthart  v.  Clementson,  5  Q.  B.  D.  42. 

(q)  Lloyd's  v.  Harper,  16  G.  D.  290. 


Qmiracts  of  deeeMed^Bejciaion, 
Contracts  made  by  the  deceased  are 
not,  in  general,  ended  by  his  death, 
but  the  liability  arising  out  of  them 
survives  to  and  against  his  estate.  But 
the  personal  representative  may  and 
should  (in  some  cases)  dispute,  and,  if 
allowable,  rescind,  illegal  contracts. 
Schouler  on  Ezrs.  S  252.  If  the  con- 
tract is  still  executory,  e.  g.,  for  the 
erection  of  a  dwelling  house,  the  execu- 
tor may  arrange  with  the  other  party 


to  the  contract  for  its  cancellation,  and 
cannot  be  enjoined  by  the  heirs.  Gray 
V.  HawlLins,  8  O.  St.  449.  But  as  to  the 
rights  of  the  heirs  in  such  case,  see 
Haleyburton  v.  Kershaw,  8  Desaus. 
106 ;  Pringle  v.  McPherson,  2  Id.  624. 

Liability  for  iervieei  rendered.  The 
estate  is  liable  for  the  value  of  profes- 
sional or  other  services  rendered  to  the 
deceased  in  his  lifetime,  such  as  the 
services  of  an  attorney,  Mclntire  e. 
Morris,  14  Wend.  90 ;  with  the  right  to 


280 


Of  the  Liability  of  an  Executor,     [Pt.  IV.  Bk.  ii. 


the  attorney  to  retain  moneys  in  hand 
which  are  subject  to  the  lien  of  his 
claim.  Hurlbert  «.  Bingham,  56  Vt. 
868.  So,  the  estate  is  liable  for  the 
services  of  a  physician  to  the  deceased, 
McLean  v.  Crow,  88  Cal.  644 ;  unless 
the  deceased  is  a  married  woman,  in 
which  case  the  debt  is  that  of  her  hus- 
band, and  not  of  her  estate.  Matter  of 
Shipman,  1  Oonnoly  256.  And  a  claim 
for  nursing  a  daughter  who  was  a  minor 
liying  with  her  mother  is  a  liability  of 
the  mother's  estate,  and  not  of  the 
daughter's.  Plant  «.  Plant,  89  Mich. 
117.  So,  the  estate  in  the  hands  of  the 
personal  representative  is  liable  for  the 
services  of  an  architect,  Matter  of 
Odell,  1  Connoly  91;  Harrison  «. 
Ayres,  18  Hun  886 ;  or  for  work  done 
by  a  builder  on  a  building  contract  for 
the  deceased.  Stevens  v.  Witter  (la.), 
55  N.  W.  Rep.  585. 

Where  the  service  is  rendered  by  a 
relation,  it  is  more  closely  scanned.  It 
is,  however,  no  defense  against  the 
claim  of  a  physician  that  he  was  the 
brother-in-law  of  the  decedent,  Valen- 
tine v.  Valentine,  4Redf.  265 :  although 
a  relative  cannot  claim  as  a  physician 
for  more  than  ordinary  services  \  e,  g,^ 
for  uninterrupted  medical  attendance 
for  several  years  upon  his  deceased 
brother,  with  whom  he  resided.  Estate 
of  Moifet,  11  Phila.  79. 

When  services  are  performed,  how- 
ever, in  the  expectation  of  a  voluntary 
legacy,  and  without  agreement  for  com- 
pensation, there  will  be  no  liability  on 
tlie  part  of  the  estate.    Lee  «.  Lee, 

6  0111  &  J.  809 ;  Estate  of  Miller.  186 
Pa.  St.  289 ;  Little  v.  Dawson,  4  DalL 
111.    But  see,  contra,  Robeson  «.  Niles, 

7  Mackey  182.  But  the  estate  will  be 
liable  for  such  services  if  there  was  a 
mutual  understanding  for  compensa- 
tion by  testamentary  provisions,  and 
such  provision  is  not  made,  Schwab  o. 
Pierro.  48  Minn.  520 ;  Martin  «.  Wright, 
18  Wend.  460  ;  without  a  formal  agree- 


ment to  that  effect,  McRae  v,  McRae, 
8  Bradf .  199 ;  or  with  an  express  agree- 
ment, Quackenbush  «.  Ehle,  5  Barb. 
469  ;  Dickerson  t,  Dickerson,  50  Mich. 
87 ;  Bell  «.  Hewitt,  24  Ind.  280.;  and 
the  contract  need  not  be  for  a  definite 
amount,  Thompson  «.  Stevens,  71  Pa. 
St.  161 ;  but  it  must  be  proved  by 
direct  and  particular  evidence.  Bash 
«.  Bash,  9  Pa.  St.  260.  And  see,  both 
as  to  definiteness  and  certainty  of  such 
contract,  Wairs  Appeal,  111  Pa.  St. 
460.  So,  for  services  rendered  under 
an  agreement  to  convey  a  piece  of  land 
which  was  not  performed.  Ham  v. 
Goodrich,  87  N.  H.  185. 

But  if  the  provision  is  made  as  agreed, 
no  action  can  be  brought  for  the  value 
of  the  services.  Eaton  «.  Benton, 
4  Hill  576.  If,  however,  the  provision 
is  less  than  that  promised,  the  value  of 
the  services  rendered  may  be  recovered. 
Porter  «.  Dunn,  48  N.  Y.  S.  R.  198, 
reversing  61  Hun  810.  In  this  case 
the  recovery  was  by  the  husband,  who 
was  not  a  party  to  the  agreement  as  to 
his  wife's  services.  Where  the  testa- 
tor's agreement  was  to  devise  a  farm 
for  the  services,  the  value  of  the  farm 
is  the  measure  of  damages  for  breach 
of  the  agreement.  Jack  «.  McKee,  9 
Pa.  St.  285.  But  a  paper  directing  the 
administrators  of  the  decedent  to  pay 
A.'s  widow  a  certain  sum  of  money  in 
consideration  of  the  decedent's  love  for 
A.,  and  of  services  rendered  by  him, 
has  no  effect  as  a  gift,  and  creates  no 
liability  as  an  agreement  to  pay  for  the 
services.  Stone  «.  Gterrish,  1  Allen 
175. 

A  decedent's  estate  is  not  liable  for 
mere  acts  of  kindness  done  out  of 
gratitude,  or  in  the  hope  of  a  legacy, 
Clark  V,  Todd,  41  N.  Y.  S.  R  758  ;  or 
for  any  voluntary  and  gratuitous  serv- 
ice. Egerton  «.  Egerton,  2  C.  E.  Or. 
419;  Estate  of  Heathcote,  16  Phila. 
889.  And,  in  general,  such  services  as 
care  and  nursing  rendered  to  near  rela- 
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tiyes  residing  in  the  same  family  are 
prima  fade  gratuitous,  and  create  no 
liability.  Keller  v.  Stuck,  4  Redf .  294 ; 
Wright  V.  Senn,  85  Mich.  191 ;  Bar- 
hite's  Appeal,  126  Pa.  St.  404 ;  Hatch 
€.  Hatch,  60  Vt.  160.  So  too,  serrloes 
of  a  domestic  character.  Estate  of 
Strickland,  2  Connoly  10. 

But  where  there  is  an  express  promise 
to  pay  for  such  services,  a  liability 
arises  as  in  other  cases ;  e.  g,^  for  the 
service  of  a  poor  relation  living  in  the 
family,  Roberts  «.  Swift,  1  Teates  200  ; 
or  for  the  service  of  a  son  on  his  father's 
farm.  Estate  of  Hess,  18  Phila.  285. 
So,  on  an  express  promise  to  pay  the 
claimant  an  annuity  for  her  life.  Cox  v, 
Kaxwell,  151  Mass.  886.  To  establish 
a  liability  in  such  case  the  burden  is 
on  the  claimant  to  prove  an  express 
or  implied  promise  of  compensation. 
Keller  v.  Stuck,  4  Redf.  294 ;  Hayden  v, 
Henderson,  21  111.  Ap.  299 ;  Bantz  «. 
Bantz,  52  Md.  688.  But  an  expectation 
of  payment  in  the  mind  of  botii  parties 
is  sufficient  Chapman  v,  Barnes,  29 
HI.  Ap.  184 ;  De  Camp  v.  Wilson,  4 
Stew.  (N.  J.)  656;  Jacobson  v.  Le 
Grange,  8  Johns.  199.  Although  a 
promise  to  increase  the  claimant's  salaiy 
has  been  held  insufficient  to  support 
a  claim  for  additional  wages.  Marsh  v. 
Tunis,  89  Mich.  100.  As  to  the  ad- 
missibility of  the  decedent's  own 
declarations  as  evidence  for  and  against 
a  claim  for  services,  see  Van  Fleet  v. 
Van  Fleet,  50  Mich.  1.  See  too. 
Pease  «.  Phelps,  10  Conn.  68,  as  to  the 
availability  of  admissions  of  the  execu- 
tor in  a  suit  brought  against  the  admin- 
istrator de  bonU  non  for  services  to  the 
testator. 

A  promise  will  sometimes  be  implied 
from  the  relation  or  circumstances  of 
the  parties,  as  in  the  case  of  an  orphan 
coming  to  work  as  a  servant  in  the  tes- 
tator's family  and  not  treated  as  a  mem- 
ber of  the  family,  Lockwood  v.  Rob- 
bins,  125   Ind.  898;  or  of  an  adult 


niece  coming  to  live  with  her  uncle, 
Quigley  o.  Harold,  22  111.  Ap.  269 ;  or 
of  an  adult  nephew,  Jacobson  «.  Le 
Grange,  8  Johns.  199 ;  or  for  care  of  an 
aged  and  helpless  mother  removed  from 
her  own  home  to  that  of  the  claimant 
and  cared  for  there,  Switzer  «.  Kee, 
146  111.  577 ;  or  in  the  case  of  a  father 
leaving  his  own  trade  to  act  as  clerk  in 
the  store  of  his  deceased  son,  with  an 
arrangement  for  compensation,  Klll- 
patrick  v.  Helston,  25  111.  Ap.  127  ;  but 
not  where  a  married  daughter  keeps 
house  for  her  father,  Houck  «.  Houck, 
99  Pa.  St.  562  ;  nor  where  a  niece  claims 
for  eighteen  years'  service  as  her  uncle's 
housekeeper.  Estate  of  Larkins,  17 
Phila.  5(K3 ;  nor  a  claim  for  nursing 
covering  a  long  period,  and  including 
much  time  when  the  deceased  was 
absent  in  another  place.  Estate  of  Mc- 
Hugh,  81  W.  N.  C.  416  ;  nor  a  claim 
for  nursing  a  great-uncle  (which  was 
never  made  in  his  lifetime,  nor  until 
four  years  after  his  death).  Estate  of 
Kelly,  16  Phila.  285.  And  see  too. 
Carpenter  «.  Hays,  158  Pa.  St.  482. 

In  like  manner  furnishing  board  and 
lodging  to  a  near  relative  will  not  of 
itself  create  a  liability  on  the  part  of  his 
estate,  Hallock  v.  Teller,  2  Dem.  206 ; 
Wilkes  t,  Cornelius,  21  Or.  841,  848 ; 
Estate  of  O'Brien,  17  Phila.  456;  «.  ^., 
to  an  aged  father  who  contributed 
money  and  supplies  at  times,  Wright  «. 
Senn,  85  Mich.  191 ;  or  to  a  grandchild 
who  had  no  property  but  whose  estate 
afterward  recovered  damages  for  the 
child's  death  by  a  railroad  accident. 
Shepherd  v.  Young,  8  Gray  152 ;  or  to 
the  claimant's  mother-in-law  (who  said 
she  intended  to  reward  him  and  his 
wife),  Clawson  t».  Moore,  29  HI.  Ap. 
296 ;  or  a  claim  for  services  and  attend- 
ance to  a  deceased  cousin  for  several 
years,  during  which  he  had  regularly 
paid  for  his  board.  Estate  of  Clark, 
12  Phila.  147.  On  the  other  hand,  pay- 
ments by  the  deceased  in  her  lifetime 
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to  her  niece  for  her  board  are  evidenoe 
of  the  intention  of  the  parties  that  she 
should  pay  for  her  board  in  support  of 
a  daim  for  a  balance  due.  Estate  of 
Armstrong,  16  Phila.  858.  So,  where 
the  board  was  furnished  under  an  un- 
derstanding for  compensation  by  a 
legacy  (not  made),  Martin  v.  Wright, 
18  Wend.  460 ;  or  under  an  express 
contract  for  a  definite  payment.  Cake's 
Appeal,  110  Pa.  St.  65.  But  if  there  is 
an  express  contract  for  payment,  the 
liability  will  be  Ihnited  to  that,  how- 
ever inadequate  it  may  be.  Estate  of 
Brose,  166  Pa.  St.  619. 

Oontract  for  temces  of  dsceaud. 
Where  the  decedent  has  made  a  con- 
tract for  services  to  be  rendered  or 
work  done  by  him,  such  as  a  building 
contract,  if  he  dies  before  it  is  per- 
formed, his  estate  will  be  liable,  in 
general,  for  the  completion  of  the  con- 
tract, Taylor  «.  Taylor,  8.  Bradf .  54 ; 
and  for  damages  for  defective  per- 
formance by  the  executor,  Hall  o.  Ben- 
nett, 48  N.  T.  Super.  Ct.  802 ;  and  will 
be  entitled  to  recovery  of  the  amount 
to  be  paid  as  in  case  of  performance  by 
the  deceased,  Horton  v.  Carlisle,  2  Dis- 
ney 184 ;  or  the  terms  of  the  original 
agreement.  Gleason  v.  Beers,  59  Yt. 
581 ;  Janin  v,  Browne,  59  Cat.  87. 

If,  however,  the  contract  is  of  a 
strictly  personal  character,  and  can 
properly  be  performed  only  by  the 
deceased,  it  will  not  survive  as  a  liabil- 
ity of  his  estate.  Schouler  on  Exrs. 
§  258;  Woerner  on  Admn.  g  828. 
This  has  been  held  in  the  case  of  a  con- 
tract that  the  deceased  would  minister 
to  the  comfort  of  his  parents  and  live 
with  them,  and  see  that  they  were  pro- 
vided for.  Siler  e.  Gray,  86  N.  C.  566. 
Also,  with  less  apparent  reason,  of  a 
contract  by  the  deceased  to  sell  all  of  a 
certain  crop  for  a  definite  term  of 
years,  Schultz  «.  Johnson,  5  B.  Hon. 
497  (decided  on  the  purchaser's  refusal 
of  the  first  year*s  crop  tendered  by  the 


administrator);  or  all  of  the  lumber 
sawed  for  five  years  at  a  certain  mill. 
Dickinson  e.  Calahan,  19  Pa.  St.  227 
(decided  on  the  purchaser's  refusal  to 
pay  for  the  lumber  actuaUy  delivered, 
on  the  ground  that  the  entire  contract 
was  not  performed).  But  in  Dough- 
erty 0.  Stephenson,  20  Pa.  St.  210, 
where  the  contract  was  for  taking  out 
a  specified  quantity  of  ore  for  A.,  A.'8 
estate  was  held  for  the  quantity  taken 
out  befoi^  his  death.  In  this  case, 
however,  further  performance  had  been 
waived  by  his  executors. 

LiMUty  for  tnoneyB  received.  The 
decedent's  estate  is  liable  on  express  or 
implied  contract  for  the  safe  keeping 
and  repayment  of  money's  committed 
to,  or  received  by,  him  for  others; 
although  he  has  (without  authority) 
invested  the  money  and  taken  a  note 
payable  to  the  owner.  Kelly  v.  Strong, 
68  Wis.  152.  On  the  other  hand,  the 
owner  of  the  fund  may  ratify  the  act 
of  the  agent  and  claim  the  proceeds  of 
the  note  taken  by  the  deceased  agent 
payable  to  himself  and  collected  by  his 
administrator.  Thomson  v.  White, 
45  Me.  445.  But  a  claim  of  the  execu- 
tor for  the  money  placed  by  him  in  the 
hands  of  his  testator  will  be  closely 
scrutinized  before  it  Is  allowed.  Kear- 
ney €.  McKeon,  85  N.  T.  186. 

LidbiUty  for  money  to  he  paid.  The 
estate  of  a  decedent  is,  in  general, 
liable  for  the  payment  of  his  notes  or 
other  money  obligations  as  fully  as  he 
would  have  been  liable  himself  at  their 
maturity ;  e,  ^.,  includes  an  expresa 
stipulation  for  attorney's  fees.  Bond 
V.  Omdorf ,  77  Ind.  588.  This  is  true 
even  of  a  due  bill  found  in  the  posses- 
sion of  the  deceased  at  the  time  of  his 
death,  if  supported  by  express  oral 
directions  to  his  executor  as  to  its  pay- 
ment, O'Neill  «.  O'Neill,  18  8.  C.  860 ; 
or  a  note  made  for  a  gift  without  fraud 
on  creditors ;  Matter  of  Randell,  2  Con- 
noly  29  ;  or  even  a  note  made  by  an 
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insolvent  as  subscription  to  a  college 
fund.  University  of  Vennont «.  Baxter, 
43  Vt.  046.  But  a  check  given  by  the 
decedent  to  his  son-in-law  several 
months  before  his  death  may  be  shown 
to  be  without  valuable  consideration, 
although  the  presumption  of  law  is  in 
its  favor.  Stimson  «.  Yroman,  99 
N.  y.  74. 

In  like  manner  the  estate  of  the 
deceased  will  be  liable  on  his  agree- 
ment to  pay  money  after  the  death  of 
the  promisee,  Creamer  «.  Sirp,  91  Ind. 
866;  or  that  his  executors  shall  pay 
after  his  death,  Harrison  «.  Yreeland, 
9  Vroom  866;  or  for  a  continuing 
payment  for  the  support  and  mainte- 
nance of  another  after  his  own  death. 
Stumpf  s  Appeal,  116  Pa.  St.  88.  But 
a  promise  to  pay  for  the  school  expenses 
of  a  niece  has  been  held  to  terminate 
at  the  promisor's  death,  although  the 
expenses  continued  after  that  time 
without  notice  to  the  other  party  of 
the  death.  Browne  v.  McDonald,  129 
Mass.  66. 

So,  the  estate  of  a  decedent  is  liable 
for  debts  due  by  him  as  guardian,  Con- 
nelly «.  Weatherly,  88  Ark.  658 ;  or 
executor  of  another,  Estate  of  Ranney, 
66  How.  Pr.  291 ;  and  even  for  a  legacy 
where  the  deceased  executor  had  be- 
come liable  to  pay  it,  Windsor  v.  Bell, 
61  Ga.  671 ;  by  reason  of  his  failure  to 
apply  assets  received  by  him.  Moore 
V.  Smith,  8  Gr.  Ch.  485,  afFd.  1  Halst. 
Ch.  6^.  But  an  assessment  on  bank 
stock  which  the  deceased  held  as 
administrator  of  another  cannot  be 
charged  against  his  estate,  although  he 
had  voted  and  received  dividends  on 
the  stock  as  administrator,  and  was 
entitled  to  it  eventually  as  next  of  kin 
(the  stock  not  having  been  transferred 
on  the  books  of  the  corporation). 
Matter  of  Bingham,  127  N.  T.  296. 

So,  his  estate  may  be  liable  as  prin- 
cipal debtor  to  indemnify  a  surety. 
Estate   of   Hill,    67  Cal.    288.     And 


although  the  surety  has  not  paid  the 
debt  until  after  the  death  of  the  prin- 
cipal, the  principal's  estate  will  be 
liable  for  his  indemnity.  Morrow  v. 
Morrow,  2  Tenn.  Ch.  549;  and  the 
estate  of  a  deceased  co-surety  will  be 
liable  for  contribution.  Bachelder  «. 
Fisk,  17  Mass.  464.  But  the  liability 
of  the  deceased  surety,  on  a  note  held 
by  his  administrator,  may  be  discharged 
in  some  states  by  the  holder's  want  of 
diligence  in  pressing  it  for  collection 
against  the  principal  debtor.  Jones  v. 
Graham,  86  Ark.  888.  (In  this  case 
the  note  was  held  by  the  administrator.) 

Contrajcst  for  testamentary  disponticn. 
The  estate  of  a  deceased  person  may 
become  liable  for  the  breach  of  an 
agreement  on  his  part  to  make  a  cer- 
tain person  his  heir.  Ghiry  v.  James, 
4  Desaus.  185 ;  Lisle  «.  Tribble,  92  Ey. 
804.  But  see,  contra,  where  there  was 
no  consideration  for  the  agreement. 
Winter  v.  Winter,  90  lAich,  197.  As  to 
such  agreements,  see  Vol.  I.  pp.  176,  n., 
178,  n. ,  tiH  supra.  And  an  oral  promise 
to  adopt  a  child  will  not  be  enforced  as 
a  liability  against  the  promisor's  estate. 
Sharkey  v.  McDermott,  16  Mo.  Ap.  80. 

Gmtraetfor  sale  of  land.  The  dece- 
dent's contract  for  sale  of  land  is 
enforceable  like  any  other  contract 
against  his  estate.  Holmes  v.  Caden, 
57  Yt.  111.  An  action  at  law  lies 
against  his  personal  representatives  for 
damages  for  its  breach.  Server  v. 
SchoU,  1  Pa.  Dist.  R.  575.  And  a  bill 
in  equity  may  be  brought  against  the 
heirs  for  its  specific  performance.  For 
the  enforcement  of  such  contracts  by 
the  purchaser's  representatives  against 
the  vendor,  see  Vol.  II.  p.  24,  ubi  supra. 
This  is  true  even  of  a  verbal  contract, 
where  the  purchaser  has  been  induced 
to  take  possession  and  make  expensive 
improvements.  Hunter  v.  Mills,  29  S. 
C.  72 ;  but  not  where  the  purchaser 
is  the  executor  and  has  paid  nothing  for 
the  land.    Walters  v.  Hill,  27  Gratt. 
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888.  Where  the  cohtract  U  brokeM  by 
the  purchaser  In  the  vendor's  lifetime, 
and  the  vendor  sues  for  the  purchase 
money,  his  executor  cannot,  as  heir, 
afterward  rescind  the  contract  for  non- 
payment of  the  purchase  money,  but 
is  bound  by  the  election  made  by  the 
testator  to  enforce  the  contract  as  a 
money  demand.  Summcrhill  v.  Banner, 
72  Tex.  224.  And  the  personal  repre- 
sentative has  no  power  to  rescind  a  con- 
tract of  his  testator  for  the  purchase  of 
land.  Owens  o.  Phelps,  92  N.  C.  281. 
And  see  Vol.  II.  p.  25,  itbi  supra. 

In  some  states  Uie  Probate  Court  has 
statutory  power  to  direct  the  perform- 
ance of  such  contract  by  the  personal 
representative,  Mousseau  «.  Mousseau, 
40  Minn.  286 ;  Grant  Coal  Co.  «.  Clary, 
59  Md,  441 ;  Borver  v.  SchoU,  1  Pa. 
Dist.  R.  576 ;  on  proof  of  payment  of 
the  consideration,  Estate  of  Dowie,  185 
Pa.  St.  210 ;  and  to  determine  whether 
the  land  should  be  considered  as  real 
or  personal  property,  Beach  o.  Norton, 
9  Conn.  *182.  In  Massachusetts,  the 
power  is  vested  in  the  Supreme  Court 
as  a  court  of  equity.  Miller  v.  Qood- 
win,  8  Gray  542  (1882  P.  S.  c.  151,  %  8); 
Ryder  v.  Robinson,  109  Mass.  67. 

Breach  ofeofienant  in  deed  or  lease.  An 
action  will  lie  against  the  personal  repre- 
sentatives of  a  grantor  for  breach  of 
the  covenants  of  quiet  enjoyment  and 
against  incumbrances  in  his  deed,  Har- 
rison «.  Sampson,  2  Wash.  165 ;  Hovey 
t.  Newton,  11  Pick.  421,  and  of  the 
covenant  of  warranty,  Chapman  v. 
Holmes,  6  Halst.  20,;  Lee  v.  Cooke, 
1  Wash.  806 ;  whether  the  breach  occurs 
before  the  grantor's  death  or  afterward. 
Hovey  o.  Newton,  ubi  supra.  So.  for 
breaches  of  covenant  to  pay  rent,  Join- 
ing in  one  action  those  occurring  be- 
fore and  those  occurring  after  testa- 
tor's death.  Greenleaf  v.  Allen,  127 
Mass.  248.  On  a  covenant  to  pay  rent 
contained  in  a  lease  made  to  the  dece- 
dent his  estate  is  liable  for  the  rent  be- 


coming due  after  his  death,  and  action 
lies  against  his  personal  representative 
for  its  recovery,  Alsup  9.  Banks,  68 
Miss.  664 ;  Montague  v.  Smith,  18 
Mass.  405;  Tarborough  v.  Ward,  34 
Ark.  204 ;  Traylor  «.  Cabanne,  8  Mo. 
Ap.  181 ;  wheUier  he  enters  on  the  land 
or  not,  Howard  v.  Heinerschit,  16  Hun 
177 ;  and  although  he  has  transferred 
the  lease  to  another.  Pate  t.  Oliver, 
104  N.  C.  458.  So,  for  breach  of  the 
deceased  lessor's  covenant  to  rebuild  in 
case  of  destruction  by  fire.  Chamber- 
lain «.  Dunlop,  126  N.  Y.  45. 

But  a  perpetual  covenant  for  ground 
rent  does  not  survive  against  the  execu- 
tor except  as  to  breaches  committed  in 
testator's  lifetime.  Quain's  Appeal,  22 
Pa.  St.  510.  And  an  independent  con^ 
tract  between  adjoining  owners  for  the 
maintenance  of  a  partition  fence  cannot 
be  enforced  against  the  administrator  of 
either.  Bland  v.  Umstead,  28  Pa.  St. 
816. 

Omtraet  for  the  purchase  qf  land. 
Where  the  decedent  has  contracted  to 
buy  land,  the  contract  for  the  payment 
of  the  purchase  money  is  enforceable 
against  his  personal  representatives. 
Pate  V.  Oliver,  104  N.  C.  458.  They 
may  complete  the  decedent's  contract 
for  purchase  at  a  foreclosure  sale,  Den- 
ton V.  Sanford,  108  N.  T.  607  ;  although 
they  could  not  rescind  his  contract  for 
the  purchase  of  land  (conveyed  to  him 
and  partly  paid  for)  so  as  to  divest  the 
right  of  the  heirs  to  the  land.  Mattliews 
V,  Dowling,  54  Ala.  202.  It  has  been 
held  that  the  administrator,  who  has 
been  put  to  expense  in  perfecting  the 
title  purchased,  may  bring  an  action 
against  the  vendor  on  his  covenants. 
Lowry  v.  Tilleny,  81  Minn.  600.  As  to 
suit  by  executor  or  heir  for  breach  of 
covenant  made  to  the  deceased,  see 
Vol.  n.  p.  26,  n. 

Cimtra^s  between  husband  and  wife. 
At  common  law  the  contracts  between 
husband  and  wife  could  not  be  enforced 
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as  legal  contracts,  nor  could  they  have 
been  so  enforced  by  either  of  them 
against  the  estate  of  the  other.  Kusling 
«.  Kusling,  18  Yroom  1.  But  they  might 
be  enforced  by  a  court  of  equity.  Dorst 
n.  Corle,  14  Stew.  (N.  J.)  46.  Where 
such  claims  are  not  disputed,  they  may 
be  proved  and  settled  in  the  I^bate 
Court ;  e.  g.ftk  claim  against  the  hus- 
band's estate  for  the  wife's  money 
loaned  to  him,  Estate  of  Wormley,  187 
Pa.  St.  101 ;  Estate  of  Heffner,  184  Pa. 
St.  480 ;  proved  by  his  will  to  her,  Pass- 
more  V.  Passmore,  60  Mich.  626  ;  or  by 
his  declarations  in  his  lifetime.  Estate 
of  Wormley,  ttbi  supra.  But  such 
claim,  as  against  his  creditors,  must  be 
clearly  proved.  Hamill's  Appeal,  88 
Pa.  St.  868;  Estate  of  Heffner,  ubi 
^upra.  In  Pennsylvania,  an  ante-nuptial 
agreement  between  husband  and  wife 
for  the  support  of  the  wife's  child  by 
a  former  marriage  may  be  enforced  by 
the  Probate  Court.  Burkholder's  Ap- 
peal, 106  Pa.  St.  81.  In  general,  an 
ante-nuptial  agreement  may  be  enforced 
against  the  husband's  estate  like  any 
other  liability.  Collins  «.  Collins,  72 
la.  104.  So  too,  a  liability  arising  after 
the  wife's  death;  e,  g.,  for  the  use  and 
occupation  of  her  lands  by  the  husband. 
Holdane  «.  Duche,  2  Dall.  176. 

JaiiU  UaJtdlity,  Where  the  deceased 
was  jointly  liable  with  others  who  sur- 
vived him,  an  action  at  common  law 
would  not  lie  against  his  representatives 
alone  or  joined  with  the  survivors,  but 
must  be  brought  against  the  survivor 
only,  and  all  remedies  against  the  estate 
of  the  deceased  were  confined  to  courts 
of  equity.  Gere  v,  Clark,  6  Hill  860. 
This  applied  to  joint  promises,  Foster 
«.  Hooper,  2  Mass.  672 ;  notes,  Poole 
V.  McLeod,  9  Miss.  891 ;  covenants 
under  seal,  Ayer  v.  Buford,  2  Mill  819 ; 
Ctere  «.  Clark,  ubi  supra;  Rowan  v. 
Woodward,  2  A.  E.  Marsh.  140 ;  and 
judgments.  Hammond  v.  Hoffman,  2 
Bedf.  92.    So,  if  both  joint  debtors 


were  dead,  the  suit  must  be  against  the 
representatives  of  the  survivor,  and  not 
of  both.  Grymes  v.  Pendleton,  4  Call 
180 ;  Watkins  v.  Tate,  8  Call  621. 

In  some  of  the  United  States  it  is 
now  provided  by  statiite  that  suit  may 
be  brought  against  the  representatives 
of  the  deceased  in  the  same  manner  as 
if  the  contract  had  been  joint  and 
several.  Iowa  (1888  R.  C.  §  2660), 
ManaehusetU  (1882  P.  S.  c.  186,  g  8), 
Foster  v.  Hooper,  2  Mass.  672 ;  New 
Jersey  (1877  Rev.  742.  §  8).  Bhode 
Iskmd  (1882  P.  S.  c.  204,  §  28),  Ten^ 
nessee  (1884  Code,  §  8486),  Taylor  v. 
Taylor,  6  Humph.  110.  The  statutory 
remedy  at  law  replaces  the  former  right 
to  sue  in  equity.  Curtis  v.  Mansfield, 
11  Cush.  162.  These  statutes  have  been 
held  to  leave  the  survivor's  several  lia- 
bility at  common  law  unchanged.  Rice , 
Appellant,  7  Allen  112.  In  New  Jersey, 
the  statute  does  not  apply  to  open 
unliquidated  claims.  Wade  v.  Potter,  2 
Green  278;  but  does  apply  to  a  joint 
judgment,  Parker  «.  Thompson,  1 
Yroom  811  ;  or  note,  Thompson  v. 
Johnson,  11  Yroom  220 ;  but  does  not 
authorize  an  action  on  a  joint  note 
against  the  surviving  maker  and  the 
representative  of  the  deceased.  Fisher 
«.  Allen,  7  Yroom  208.  In  Indiana 
(1881  R.  S.  §  2811),  the  statute  provides 
for  filing  the  claim  against  the  estate 
of  the  decedent,  but  prohibits  suit  at 
law  against  the  personal  representatives 
of  one  jointly,  or  jointly  and  severally, 
indebted  on  a  contract  or  judgment. 
Norwood  V,  Harness,  98  Ind.  184 ;  State 
V.  Cunningham,  101  Ind.  461. 

Partnership  liability.  In  some  states 
the  statute  above  stated  as  to  joint 
debtors  has  been  held  to  apply  to  part- 
nership debts,  and  puts  partnership 
creditors  on  the  same  footing  as  indi- 
vidual creditors  of  the  deceased. 
Sampson  e.  Shaw,  101  Mass.  146 ; 
Simpson  «.  Toung,  2  Humph.  614; 
Dahlgren  «.  Duncan,  16   Miss.  280  ; 
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Pearce  «.  Cooke,  18  R.  I.  184; 
Morgan  t^.  Creditors,  20  Martin  599. 
And  see  Howell  «.  Teel,  2  Stew.  (N.  J.) 
490,  and  note.  And  all  partnership 
debts  being  In  equity  joint  and  several, 
the  partnership  creditor  may  elect  to 
proceed  first  in  equity  against  the 
estate  of  the  deceased  partner  or  against 
the  surviving  partner,  Doggett  «.  Dill, 
108  111.  660;  Fillyan  n,  Laverty,  8 
Fla.  72 ;  irrespective  of  the  insolvency 
of  either  partner.  Camp  t.  Grant,  21 
Conn.  41.  But,  in  general,  a  partner- 
ship creditor  can  proceed  in  equity 
against  the  estate  of  the  deceased  part- 
ner only  when  the  surviving  partners 
are  shown  to  be  insolvent.  Ham- 
mersley  «.  Lambert,  2  Johns.  Ch.  509 ; 
Beaton  «.  Wade,  14  Col.  4  ;  Bennett  v. 
Woolfolk,  15  Gki.  218 ;  and  cannot  in  an 
action  at  law  join  the  surviving  partner 
and  the  representatives  of  the  deceased. 
Richter  v.  Poppenhausen,  42  N.  T. 
878  ;  but  should  proceed  at  law  against 
the  survivors  only.  Grant  n,  Shurter,  1 
Wend.  148  ;  except  in  the  case  of  con- 
tracts  which  are  made  expressly  joint 
and  several.  Grant  v.  Shurter,  vbi 
iupra.  The  right  to  pursue  the 
separate  estate  of  the  deceased  partner 
may  be  released  by  the  creditor  by 
agreement  with  the  deceased  partner 
in  his  lifetime.  Sewall  v.  Sparrow,  16 
Mass.  26. 

The  preference  of  the  separate  cred- 
itors against  the  separate  estate,  and  the 
partnership  creditors  against  the  part- 
nership estate,  applies  to  the  estate  of 
a  deceased  partner  as  well  as  to  living 
partners.  Wilder  v,  Eeeler,  8  Paige 
167  ;  Crockett  e.  Grain,  88  N.  H.  642 ; 
Walker  t.  Eyth,  26  Pa.  St.  216  ;  Mc- 
Culloh  «.  Dashiell,  1  Harr.  <&  G.  96 ; 
Simmons  v.  Tongue,  8  Bland  841 ; 
Succession  of  Pilcher,  89  La.  An.  862 ; 
Hart  «.  Hart,  81  W.  Va.  688 ;  Men- 
denhall  «.  Benbow,  84  N.  C.  646. 
And  the  estate  of  the  deceased  partner 
Is  entitled  to  have  the  rule  applied  for 


its  benefit  in  administering  the  assets  of 
an  insolvent  surviving  partner.  Allen 
«.  Bank,  6  Lea  558.  But  such  ap- 
plication of  assets  is  equitable  only, 
and  will  not  be  enforced  to  disturb 
legal  rights  already  acquired,  such  as 
the  lien  of  an  execution.  Baker  t. 
Wimper,  19  Ga.  87 ;  Allen  «.  Wells, 
22  Pick.  458.  But  if  the  surviving 
partner  pays  the  partnership  debts  out 
of  his  own  property,  he  is  entitled  pro 
rata  with  individual  creditors  to  pay- 
ment of  his  claim  against  the  deceased 
partner  on  the  settlement  of  the  part- 
nership accounts.  Payne  «.  Matthews, 
6  Paige  19.  As  to  presentment  and 
limitation,  such  claim  is  on  the  footing 
of  other  contingent  claims.  Logan  «. 
Dixon,  78  Wis.  588.  It  seems  that  the 
rule,  in  Pennsylvania,  was  formerly 
that,  where  both  separate  and  partner- 
ship property  came  to  the  hands  of  the 
administrator,  the  two  kinds  of  property 
were  administered  as  a  joint  fund  for 
the  benefit  of  all  creditors  pro  rata. 
Bell  «.  Newman,  6  Serg.  &  R.  77.  So, 
in  Texas,  where  both  partners  are  in- 
solvent and  there  is  no  partnership 
property,  the  individual  property  will 
go  to  all  creditors  pro  rata,  Higgins  o. 
Rector,  47  Tex.  861. 

Pertonal  disability  of  decedent. 
Where  the  condition  and  relations  of 
the  deceased  are  such  that  the  debt  is 
that  of  another  (husband  or  parent),  it 
will  not  constitute  a  liability  of  the 
decedent's  estate  ;  as  in  case  of  neces- 
saries f urmshed  to  a  wife  who  is  living 
with  her  husband,  Harmon  «.  Silei 
(Ala.),  10  So.  Rep.  480  ;  or  the  medical 
and  funeral  expenses  of  an  infant  who 
lived  with  her  father.  Matter  of  Ig- 
glesden.  8  Redf .  875. 

So,  if  the  contract  is  not  binding  on 
account  of  the  disability  of  the  person, 
it  will  not  be  binding  on  his  estate,  as 
in  the  case  of  an  infant's  note  for  things 
which  were  not  necessaries.  Smith  «. 
Mays,  9  Mass.  62.    But  such  a  contract 
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may  be  ratified  by  the  executor  so  as  to 
bind  the  heirs  and  next  of  kin  of  the 
deceased  (a  lunatic).  Bulhird  «.  Moor, 
168  Mass.  418. 

TqtU  of  deceased.  In  general,  the 
same  rule  prevails  as  to  the  survival  of 
actions  ex  delicto,  both  as  to  the  person 
injured  and  the  wrongdoer.  This  Is 
now  regulated  in  the  United  Btates  by 
statute.  Where  the  rules  are  not  mod- 
ified by  statute,  they  are  generally 
uniform  in  the  different  states.  See 
Vol.  II.  p.  20,  n.,  et  eeq, 

Ir^urtee  relating  to  pereonal  propertff. 
The  following  actions  have  been  held 
to  survive  against  the  estate  of  the 
wrongdoer :  IVover,  Terhune  «.  Bray, 
1  Harr.  (N.  J.)  68  ;  Coleman  v.  Wood- 
worth,  28  Cal.  667 ;  Elrod  v.  Alexander, 
4  Heisk.  842 ;  Nations  «.  Hawkins,  11 
Ala.  869 ;  breach  of  truest,  by  deceased 
as  co-executor.  Price  v.  Brown,  10  Abb. 
N.  C.  67 ;  fraud,  in  performance  of 
contract,  Troup  v.  Smith,  20  Johns.  88 ; 
negligence,  in  failing  to  record  mort- 
gage. Miller  v,  Wilson,  24  Pa.  St. 
114. 

The  following  actions  have  been  held 
not  to  survive  against  the  estate  of  the 
wrongdoer:  Traeer,  Hench  v.  Metzer, 
6  Seig.  ft  R.  272  ;  Barnard  «.  Harring- 
ton, 8  Mass.  228 ;  Jarvis  «.  Rogers,  16 
Mass.  889  ;  replevin,  Merritt  «.  Lam- 
bert, 8  Me.  128 ;  Mellen  «.  Baldwin,  4 


Mass.  480 ;  embealement,  Franklin  o. 
Low,  1  Johns.  896 ;  fraudulent  war- 
ranty, in  sale  of  goods.  Boyle  «. 
Overby,  11  Gratt.  202.  The  rule  laid 
down  in  most  of  the  above  cases  has 
been  changed  by  the  statute  of  their 
respective  states.  See  also  Vol.  n. 
p.  27,  n. 

Ir^uriee  relating  to  real  property. 
The  following  actions  have  been  held 
to  survive  against  the  estate  of  the 
wrongdoer;  obstructing  mill  streams 
by  a  dam.  Brown  «.  Dean,  128  Mass. 
264  ;  injury  to  buildings  by  explosion, 
Butner  v.  Eeelhn,  6  Jones  60 ;  nuisance 
maintained  on  land  of  deceased,  Sloggy 
V.  Dilworth,  88  Minn.  179  ;  Aldrich  v. 
Howard,  8  R.  I.  126 ;  mesne  profits, 
Molton  V,  Mumford,  8  Hawks  490 ;  but 
see,  contra,  Harker  v.  Whitaker,  6 
Watts  474 ;  Bard  v.  Nevin,  9  Watts 
828.    See  too,  Vol.  II.  p.  28,  n. 

If^ries  relating  to  person  or  cha/r- 
acter.  In  general,  the  estate  of  a  de- 
ceased wrongdoer  is  not  liable  for  per- 
sonal injuries  done  by  him,  such  as 
malpractice,  Yittum  «.  Oilman,  48  N. 
H.  416  ;  Boor  v.  Lowrey,  108  Ind.  468  ; 
libel.  More  e.  Bennett,  66  Barb.  888. 
So,  for  his  wrongful  act  in  an  official 
capacity.  United  States  «.  Daniel,  6 
How.  11 ;  People  v.  Gibbs,  9  Wend.  29. 
For  other  cases,  see  Vol.  n.  pp.  26,  n.,. 
28,  n. 
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•CHAPTER  THE  SECOND. 

OF  TEE  UABHilTY  OP  AN  EXECUTOR  OB  ADMINISTRATOB  WITH 

RESPECT  TO  mS  OWN  ACTS. 


SECTION  I. 

Of  the  InaUUty  of  an  Executor  or  Administrator  on  his  own 

ContractsA 

In  this  section  it  is  propQsed  to  investigate.  First,  the  liability  of 
an  executor  or  administrator,  as  such,  in  respect  of  his  own  contracts 
as  executor  or  administrator:  Secondly,  The  personal  responsibility 
of  the  executor  or  administrator  on  his  own  contracts  (a). 

1st,  As  to  the  liability  of  the  executor,  not  personally,  but  out  of 

the  assets  of  the  testator.t    It  seems  to  have  been  once 

of^tnwwcuto^l^M  considered,  that  wherever  an  action  was  brought  against 

confeacS.  ^**  °^  ^^  executor  or  administrator,  on  promises  laid  to  have 

been  made  by  him  after  the  death  of  the  testator  or  in- 
testate, he  was  chargeable  in  his  own  right,  and  not  in  his  represent- 
ative capacity  (b).  The  more  modem  authorities  have,  however,  es- 
tablished, that,  in  several  instances,  the  executor  may  be  sued,  as 
executor,  on  a  promise  made  by  him  as  executor,  and  that  a  declara- 
tion founded  on  such  a  promise  will  charge  the  defendant  no  further 
than  a  declaration  on  a  promise  of  the  testator. 

Thus  in  Dowse  t'.  Coxe  (bb),  the  declaration  stated  that  a  *cause 
depending  in  Chancery  in  which  Thomas  Biddle  was  a  party,  was 
referred  to  arbitration,  and  that  it  was  one  of  the  terms  of  submission 
that  in  case  either  of  the  parties  should  die,  the  death  was  not  to 

t  See  American  note  at  end  of  this  stood  in  the  fonner  editions  of  this 

section.  work. 

(a)  Notwithstanding  the  change  in  (&)  See  Trewinian  v,  HoweU,   Cro. 

the  system  of  pleading  since  the  Judi-  Eliz.  91.    Hawkes  v,  Saunders,  Cowp. 

catore  Act,  it  has  been  thought  more  289.    Jennings  v.  Newman,  4  T.  B.  348. 

oonvenient  to  leave  this  section  as  it  (bh)  3  Bing.  20.    S.  C.  10  Moore,  272. 

[•1661J     [•1662] 
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abate  the  reference;  that  Thomas  Biddle  died  before  the  making 
of  the  award ;  that  the  arbitrator  awarded  that  the  executor  should 
pay  the  plaintiff  225Z.  out  of  the  assets  of  Thomas  Biddle ;  and  that 
being  so  liable,  the  defendant,  executor  as  bIotossaA^  promised  to  pay : 
And  the  Court  of  C.  B.  held  that  the  executor  was  not  charged  there- 
by personally,  but  as  executor  only,  and  that  the  judgment  must  be 
de  bonis  testatoris  (c). 

So  in  Powell  v.  Graham  (d),  one  count  of  the  declaration  stated 
a  promise  by  the  testator  in  his  lifetime,  that,  in  consideration  the 
plaintiff  would  enter  into  his  service  as  a  nurse  and  housekeeper,  and 
would  continue  to  serve  him  tiU  his  death,  his  executor  should,  after 
his  decease,  pay  the  plaintiff  207.,  and  then  averred  the  defendant's 
liability  as  executor,  and  that  in  consideration  thereof  the  defendant 
promised  to  pay  the  plaintiff  that  sum,  whenever  he,  the  defendant, 
as  executor,  should  be  requested  so  to  do :  And  the  Court  of  C.  B. 
held,  that,  upon  this  count,  the  defendant  was  not  liable  individually, 
but  as  executor  only :  And  in  the  same  case  the  court  held,  and  it 
is  now  fully  settled,  that  a  count  averring  an  account  stated  between 
the  plaintiff  and  the  defendant  as  executor,  and  that  in  consideration 
thereof  the  defendant  as  executor  promised  to  pay  the  balance,  does  not 
charge  him  personally;  but  he  may  plead  plene  administravit,  and 
the  whole  judgment  which  can  be  given  in  favor  of  the  plalatiff  is 
de  ionis  testatoris  {e) :  And  it  makes  no  difference  whether  the  ac- 
count be  averred  to  have  been  stated  of  money  due  from  the  testator 
to  the  plaintiff  (/),  'or  of  money  due  from  the  defendant  as  executor 
to  the  plaintiff  (g). 

So  it  should  seem  that  a  count  averring  that  the  defendant,  as 
executor,  was  indebted  to  the  plaintiff  for  so  much  -money,  paid  by 
the  plaintiff  to  the  use  of  the  defendant,  a>s  executor,  and  that  in  con- 
sideration thereof  the  defendant,  as  executor,  promised  to  pay,  charges 
the  defendant  in  his  representative  character  only,  and  that  he  may 
plead  plene  administravit  to  it,  and  that  the  judgment  ought  to  be  (fe 


(e)  This  judgment  was  reversed  in 
K.  B.,  but  on  a  different  ground,  the 
Court  of  Error  declining  to  give  any 
opinion  on  this  point :  6  B.  &  C.  255. 

(d)  7  Taunt.  581.    8.  C.  1  B.  Moore, 
305. 

(e)  Ashby  v.  Ashby,  7  B.  &  C.  444. 
(/)  Seear  r.  Atkinson,  1  H.  Bl.  102. 


19 


Ellis  V.  Bowen,  Forrest.  Exoh.  Bep. 
98.  This  is  the  oommon  mode  of  de- 
claring against  executors  to  save  the 
Statute  of  Limitations,  1  H.  Bl.  105. 

(g)  PoweU  t;.  Graham,  7  Taunt.  580. 
Ashby  V.  Ashby,  7  B.  &  G.  444 :  but  see 
Rose  V,  Bowler,  1 H.  Bl.  108.  2  Baund. 
117,  h,  note  to  Goryton  v.  Litheby. 
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"boms  testatoris  (%).  For  instance,  suppose  two  persons  are  jointly 
bound  as  sureties,  and  the  one  dies,  and  the  survivor  is  sued  and 
obliged  to  pay  the  whole  debt :  In  such  case,  if  the  deceased  had 
been  living,  the  survivor  might  have  sued  him  for  contribution  in  an 
action  for  money  paid ;  and  it  should  therefore  seem  that  he  is  en- 
titled to  sue  the  executor  of  the  deceased  for  money  paid  to  his  use 
as  executor  (t).  Again,  a  plaintiff  may  in  many  cases  have  an  ad- 
vantage in  proceeding  against  the  assets  rather  than  against  the  ex- 
ecutor personally :  the  executor  in  his  individual  capacity  may  be 
insolvent  i  in  his  character  of  executor  he  may  have  assets  adequate 
to  answer  any  claim :  and  when  the  money  is  paid  to  his  use  as  ex- 
ecutor, justice  seems  to  require  that  the  person  who  has  made  the 
payment  should  have  the  liberty  of  looking  to  the  fund  which  the 
executor  has  in  that  character  (%). 

*But  a  count  alleging  that  the  defendant,  as  executor,  was  indebted 
to  the  plaintiff  for  so  much  money  lent  by  the  plaintiff  to  the  defendant, 
as  executor,  and  that  the  defendant,  in  consideration  thereof,  as  execfUr 
tor  promised  to  pay,  charges  him  personally,  and  he  cannot  plead  plene 
administravit,  and  the  only  possible  judgment  is  de  bonis  propriis  (Q. 


(h)  Aehby  v.  Ashby,  7  B.  &  C.  448, 
449, 451,  452.  This  point  was  conceded 
by  the  counsel  and  the  court,  in  Comer 
V,  Shew,  3  M.  &  W.  350. 

(i)  Ashby  v.  Ashby,  7  B.  &  C.  449, 
461,  452,  by  Bayley,  J.,  and  Littledale, 
J.  See  also  Batard  v,  Hawes,  2  E.  & 
B.  287,  298,  where  these  dicta  were  re- 
garded as  strong  authority  for  holding, 
that  if  one  of  several  co-contractors  be 
compelled  by  suit  to  pay  the  whole 
debt,  he  may  sue  the  executors  of  an. 
other  of  them,  who  has  died  before  pay- 
ment for  contribution. 

(A?)  Ashby  v.  Ashby,  7  B.  &  C.  449. 
But  it  must  not  be  understood  that  one 
who  has  paid  off  a  debt  of  a  testator  or 
advanced  money  to  an  executor  to  en- 
able him  to  do  so,  can  follow  the  assets 
into  the  hands  of  another  to  whom  the 
executor  has  aliened  them :  Haynes  v, 
Forshaw,  11  Hare,  104,  ante,  p.  *801, 
note  (b), 

(0  Bose  V,  Bowler,  1  H.  Black.  108. 
[•1664] 


Powell  V,  Graham,  7  Taunt.  586.  An 
executrix  of  a  testator  kept  an  execu- 
torship account  with  a  bank,  and  hav- 
ing a  power  under  the  will  to  mortgage 
the  real  estate  in  aid  of  the  personalty 
deposited  with  the  bank  the  title  deeds 
of  part  of  the  testatoris  real  estate  as 
security  for  the  balance.  The  account 
having  been  considerably  overdrawn 
and  the  moneys  to  a  great  extent  mis- 
applied, the  bank  having  no  notice  of 
such  misapplication,  and  the  security 
proving  insufficient  to  pay  the  balance, 
applied  to  prove  against  the  testator's 
estate  for  the  difference.  It  was  held 
on  appeal  by  L.J  J.  James  and  Mellish 
that  the  bank  was  not  entitled  to  prove, 
for  that  a  person  cannot  by  contract 
with  an  executor  acquire  a  right  to 
prove  against  the  estate,  though  the 
executor  has  power  to  give  him  a  lien 
on  specific  assets.  FarhaU  v,  Farhall^ 
L.  B.  7  Ch.  123. 
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And  80  it  is  of  a  coant  which  charges  that  the  defendant,  as  executor j 
was  indebted  to  the  plaintiff  for  money  had  and  received  by  the  de- 
fendant, as  executor,  for  the  use  of  the  plaintiff,  and  that  in  consider- 
ation thereof,  the  defendant,  a^  executor,  promised  to  pay ^  for  to  such 
a  count  plene  administravit  cannot  be  pleaded,  and  the  judgment  on 
it  must  be  de  bonis  propriis  (m).  But  in  Ashby  v.  Ashby  (n),  Lord 
Tenterden  said,  that  although  he  felt  himself  bound  by  the  authori- 
ties on  the  point,  yet  if  the  matter  were  quite  new,  it  might,  perhaps, 
be  as  well  to  hold  that  a  plaintiff  might  elect  to  treat  the  receipt  of 
the  money  as  an  act  done  by  the  executor  in  his  character  of  executor, 
and  take  his  *chance  whether  he  would  get  paid  out  of  the  assets  or 
not,  and  that  if  he  elected  so  to  treat  it,  then  he  must  show  that  the 
money  came  into  the  defendant's  hands  because  lie  was  executor : 
And  Bayley,  J.,  concurred  in  this  opinion,  and  put  the  following  case : 
"  Suppose  a  bill  payable  to  the  testator  were  remitted  fi-om  a  foreign 
country,  haU^  the  amount  applicable  to  the  personal  use  of  the  testator, 
and  the  other  half  to  be  paid  over  by  him  to  some  other  person :  Before 
the  bill  arrives,  the  testator  dies,  and  his  executor  receives  the  money : 
It  is  possible  that  he  may  not  have  received  advice  as  to  the  mode  in 
which  it  is  to  be  applied,  until  after  he  has  applied  it  in  the  ordinary 
course  of  administration:  He  may  be  insolvent  in  his  individual 
capacity ;  and  it  would  be  hard  that  the  party,  under  such  circum- 
stances, should  not  have  his  election  to  be  paid  out  of  the  funds  of 
the  testator":  The  learned  judge,  however,  proceeded  to  observe, 
that  the  authorities  were  so  strong,  that  he  felt  himself  bound  by 
them,  although  his  reason  was  not  convinced  (o). 

Again,  a  count  upon  a  promise  by  the  defendant  as  executor,  for 


(m)  Rose  v.  Bowler,  1  H.  Black.  198. 
Jennings  v.  Newman,  4  T.  R.  347.  Brig- 
den  V.  Parkes,  2  B.  &  P.  424.  PoweU  v. 
Graham,  7  Taunt.  585,  586.  Ashby  v. 
Ashby,  7  B.  &  C.  444. 

(n)  7  B.  &  C.  448. 

(o)  7  B.  &  C.  450.  But  Littledale,  J., 
expressed  his  opinion  that,  if  the  case 
were  perfectly  new,  the  defendant 
ought  to  be  held  personally  liable  upon 
the  count  in  question;  and  observed, 
that  where  an  executor  receives  money 
to  the  use  of  a  particular  individual,  it 
operates  as  a  specific  appropriation  of 
that  money  belonging  to  the  party,  and 


he,  in  his  individual  capacity,  must 
be  liable  for  the  money  so  received,  it 
having  nothing  to  do  with  the  accounts 
of  the  testator :  7  B.  &  C.  452, 453.  Per- 
haps an  illustration  of  this  view  may  be 
found  in  Churchill  v.  Bertrand,  3  Q.  B. 
568,  where  an  intestate  had  granted  an 
annuity  to  the  plaintiff,  and,  after  his 
death,  his  administratrix  procured  it  to 
be  set  aside  for  a  defect  in  the  memo- 
rial ;  and  it  was  held  that  the  consider- 
ation money  for  the  annuity  could  not 
be  recovered  back  as  money  had  and 
received  by  the  intestate  for  the  use  of 
the  plaintiff. 
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ii«€  and  ocmpaii&n,  after  the  death  of  the  testator,  has  been  held  to 
charge  the  defendant  personally,  and  not  in  his  character  of  execu- 
tor (^).  So  a  count  alleging  that  *the  defendant,  as  execiUar^  was  in* 
debted  to  the  plaintiff  for  goods  sold  and  delivered  by  the  plaintiff  to 
the  defendant,  <is  executor ^  at  his  request,  or  for  work  done  and  mate- 
rials for  the  same  used  and  provided  by  the  plaintiff  for  the  defend- 
ant, as  executory  at  his  request,  and  that  the  defendant,  as  executor^ 
promised  to  pay,  charges  the  defendant  in  his  personal  and  not  in 
his  representative  character ;  for  such  a  claim  must  necessarily  be  for 
debts  due  from  the  defendant  in  his  own  right,  as  no  goods  can  be 
sold  to  or  work  performed  for  another  in  his  representative  charac- 
ter {q).  The  common  count /or  interest  charges  the  executor  person- 
ally ;  for  it  alleges  a  forbearance  at  his  request :  But  a  count  charg- 
ing that  the  defendant  is  indebted  as  executor  on  a  contract  by  the 
testator  to  pay  interest  as  long  as  the  debt  should  be  forborne,, 
charges  him  as  executor  only  (r). 

In  actions  like  those  above  mentioned,  which  are  brought  against 
an  executor,  in  the  character  of  executor,  to  recover  the  demand  out 
of  the  testator's  estate,  a  promise  by  the  executor  is  a  mere  nudum 
pactuniy  if  there  were  no  assets  {s).  But  it  is  not  necessary  to  aver 
in  the  declaration  that  the  defendant  had  assets  {t). 

2ndly,  It  is  now  proposed  to  investigate  the  personal  responsibility 
of  an  executor  or  administrator,  arising  from  his  own 

2.  Of  the  TOreonal   «f|-nfrii/»fa 
liability  of  an  ex-   COniXaCtS. 

pror^T  ^*'  ^"^      -^  promise  by  an  executor  or  administrator  to  pay  a 

debt  of  the  testator,  or  to  answer  damages,  will  not 
make  hin;L  personally  liable,  unless  there  be  a  sufficient  consideration 
to  support  the  promise :  For  a  bare  promise  by  the  executor  •does 
not  make  him  liable  out  of  his  own  estate,  but  he  is  still  chargeable 
only  as  executor,  and  to  the  extent  of  the  assets  in  his  hands,  in  the 
same  manner  as  he  would  have  been  had  no  such  promise  been  made 
(m).  And  by  the  Statute  of  Frauds,  the  executor  or  administrator 
will  not  be  liable,  unless  the  promise  is  in  writing.    It  is  clear,  how- 

(p)  Wigley  V.  Ashton,  3  B.  &  A.  101.  Forth  v,  Stanton.    Pearson  v.  Henry,  & 

But  see  Atkins  v.  Humphrey,  2  C.  B.  654.  T.  B.  8.     Bann  v,  Hughes,  7  T.  B.  350, 

(q)  Comer  v.  Shew,  3  M.  &  W.  360.  note  (a). 

See  past,  p.*1677,  et  seq.  as  to  charging  (t)  PoweU  v.  Graham,  7  Taunt.  580. 

an  executor  for  the  expenses  of  the  Dowse  v,  Coxe,  3  Bingh.  20.    See  also 

funeral.  Pinohon's  case,  9  Go.  90,  b. 

(r)  Bignell  v.  Harpur,  4  Exch.  773.  (tt)  Beech  v,  Eennegal,  1  Ves.  Sen. 

(8)  1  Saund.  210,  e.  211,  note  (1)  to  126. 
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ever,  that  although  the  promise  be  in  writing,  it  is  of  no  more  effect 
since  the  statute  than  before,  unless  it  be  by  deed  or  there  be  a  good 
consideration  for  it.  Hence,  since  the  statute,  there  are  two  things 
necessary  for  the  validity  of  the  promise  of  the  executor  or  admin- 
istitttor  to  pay  the  debt  of  the  testator,  or  answer  damages,  out  of 
his  own  estate :  1st,  the  common  law  requires  that  there  should  be 
a  sufficient  consideration  to  support  the  promise )  2nd,  the  statute 
adds  a  still  further  requisite,  that  the  promise  should  be  in  writ- 
ing (x).  It  is  therefore  expedient  to  examine,  in  the  first  place,  what 
is  a  valid  consideration  for  a  promise  by  an  executor  or  administra- 
tor to  charge  him  de  bonis  propriis :  and  then  to  inquire  what  is  a  re- 
duction of  the  promise  into  writing,  sufficient  to  sat^ify  the  Statute 
of  Frauds. 

Before  entering  upon  this  inquiry,  it  may  be  remarked,  that  a 
promise  by  an  administrator,  by  word  of  mouth,  made  before  adminis- 
ti'ation  granted,  may,  under  certain  circumstances,  be  binding  upon 
him  afterward :  Thus  in  Tomlinson  v.  Gill  (y),  a  person  promised  the 
widow  of  an  intestate,  that  if  she  would  permit  him  to  be  joined  in 
the  letters  of  administration,  he  would  make  good  any  deficiency  of 
assets  to  discharge  the  intestate's  debts ;  And  Lord  Hardwicke  held 
that  this  promise  was  not  within  the  Statute  of  Frauds,  because  the 
party  promising  was  not  administrator  at  the  time  of  making  the 
promise ;  and  it  was  no  answer  to  say  *that  he  was  administrator 
afterward  (z) :  His  lordship  further  held,  that  this  was  an  engagement 
which  could  be  made  good  only  in  a  Court  of  Equity ;  because  it 
was  not  made  to  the  creditors,  who  could,  therefore,  claim  only 
through  the  widow ;  but  that  they  were  entitled  in  equity  to  the  per- 
formance of  the  promise  made  to  Her;  because  it  was  to  be  con- 
sidered there  as  made  to  her  in  trust  for  them  (a).   . 


(x)  29  Car.  IL  o.  3,  8.  4.  Bann  v, 
Hughes,  4  Bro.  P.  C.  27,  Toml.  edit  S. 
G.  7  T.  B.  350,  note  (a).  Hawkes  v. 
Saunders,  Cowp.  289.  Philpot  v,  Brit 
ant,  4  Bingh.  717.  But  see  Herbert  v. 
•  Powis,  1  Bro.  P.  C.  355,  Toml.  edit. 

(y)  Ambl.  330. 

(e)  See  ante^  pp.  *342,  *551,  *552,  as 
to  the  difference  between  the  relation 
of  probate  and  letters  of  administration 
to  the  death  of  the  testator  and  intes- 
tate. 


(a)  This  case  was  recognized  by  Lord 
Northington  in  Griffith  v,  Sheffield,  1 
Eden,  77;  and  by  Sir  W.  Grant,  in 
Gregory  v.  Williams,  3  Meriv.  590.  A 
promise,  however,  by  a  party  who  is 
neither  the  executor  nor  administrator, 
to  pay  a  debt  of  a  deceased  person,  is 
merely  rnidum  pactum;  and  even  if  such 
a  party  should  give  his  promissory  note 
to  the  creditor  for  the  debt  without  any 
other  consideration  for  making  it,  the 
payment  of  the  note  cannot  be  enforced 
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Isty  What  is  a  valid  consideration  :t  If  a  creditor,  at  the  request  of 

an  executor,  forbears  to  sue  him,  that  is  considered  a 

consideration   for  Sufficient  cousidcratiou  to  charge  him  de  bonis  propriis, 

whether  he  has  assets  or  not  at  the  time  of  the  promise ; 
and  therefore  it  is  not  necessary  to  aver  in  the  declaration  that  he 
had  assets :  As  if  A.,  to  whom  the  testator  was  indebted,  comes  to 
the  executor,  and  says  that  he  intends  to  sue  him  for  the  debt,  where- 
upon the  executor  promises,  in  consideration  that  the  plaintiff  will 
forbear  him  for  a  reasonable  time,  to  pay  him,  and  A.  accordingly 
forbears  to  sue  him  for  a  reasonable  time,  that  is  a  good  considera- 
tion to  charge  the  ^defendant,  in  an  action  upon  the  case,  out  of  his 
own  estate,  without  assets ;  for  by  this  promise  it  is  intended  as  well 
to  forbear  to  sue  the  executor,  as  to  forbear  the  debt ;  and  a  forbear- 
ance of  a  suit  is  a  good  consideration,  without  assets  at  the  time  of 
the  promise  (&).  So  if  a  man  declares  upon  a  promise  against  an 
administrator,  that  the  intestate  was  indebted  to  him  in  101,  by  bond, 
and  died,  and  the  defendant  being  his  administrator,  in  consideration 
of  the  premises,  and  that  the  plaintiff  toould  spare  him  till  such  a  time 
after,  promised  to  pay  him  the  debt;  and  avers  that  he  spared  him 
tiU  the  time,  and  the  defendant  had  not  paid  him,  &c.,  though  he  did 
not  say  that  he  would  spare  him  the  debt,  or  to  sus  him,  yet  it  shall 
be  so  intended,  and  therefore  the  consideration  is  good  (c).  So  it 
was  said  by  Hale,  C.  J.,  that  though  a  bare  accounting  by  the  execu- 
tor with  a  creditor  of  his  testator  will  not  bind  the  executor  to  pay 
de  bonis  propriis,  yet  a  promise  in  consideration  of  forbearance 


by  the  payee,  if  at  the  time  of  the  mak- 
ing thereof  there  was  no  personal  repre- 
sentative of  the  debtor :  Nelson  r.  Serle, 
4  Mees.  &  W.  795,  overruling  Serle  v, 
Waterworth,  ibid.  9.  AntCf  p.* 21 3,  note 
(g).  If,  indeed,  the  note  be  made  pay- 
able at  a  future  date,  and  the  maker  be 
entitled  to  take  out  administration,  as 
being  the  widow  or  next  of  kin  of  the 
debtor,  perhaps  the  creditor  might  en- 
force the  note;  because  the  effect  of 
giving  it  is  to  preclude  the  payee  dur- 
ing its  currency  from  suing  the  maker, 
in  case  the  latter  should  take  out  ad- 
ministration :  4  M.  &  W.  9.  Where  a 
widow  gave  a  promissory  note  "for 
value  received  by  my  late  husband,"  it 
[•1669] 


was  held  that  the  note  was  valid  on  the 
face  of  it :  Bidout  v,  Bristow,  1  Gr.  & 
Jerv.  231f  post,  p.*1671,  note  (m). 

t  See  American  note  at  end  of  this 
section. 

(b)  Johnson  t;.  Witchcott,  1  BoU. 
Abr.  24,  tit.  Action  sur  Case  (V. ),  pi. 
33,  upon  a  demurrer,  where  the  de- 
fendant pleaded  that  he  had  no  assets 
when  the  promise  was  made.  It  is  said 
in  Bane's  case,  9  Go.  94,  a,  that  if  there  * 
be  no  assets,  it  shall  be  given  in  evidence: 
but  this  opinion  has  been  overruled 
since :  See  the  eases  in  the  text,  supra. 

(c)  Gardener  v.  Fenner,  1  RoU.  Abr. 
15,  tit.  Action  sur  Case  (S.),  pi.  3. 
Chambers  v.  Leversage,  Cro.  Eliz.  644. 
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will  (d).  Also  where  the  plaintiff  having  a  debt  owing  to  him  from 
the  testator  on  a  simple  contract,  the  executor,  in  consideration  the 
plaintiff  would  forbear  to  sue  him  until  s.uch  a  time,  promised  to  pay, 
and  the  plaintiff  averred  that  he  did  forbear  accordingly,  this  is  a 
good  promise :  but  if  the  heir  had  promised,  on  forbearance  of  the 
suit,  to  pay  this  debt,  no  assumpsit  would  have  been  against  him, 
because  without  consideration ;  for  the  heir  is  not  chargeable  to  any 
debt  without  specialty  (e).  So  where  in  dssumpsit,  the  plaintiff  de- 
clared, that  J.  S.  devised  a  legacy  to  him,  and  made  the  defendant 
executor,  and  the  plaintiff  intending  to  sue  him  for  the  legacy,  the 
defendant,  in  consideration  of  •forbearance,  promised  to  pay  him ; 
the  defendant  pleaded  divers  bonds  and  judgments,  and  no  assets 
ultra;  upon  which  the  plaintiff  demurred,  and  had  judgment  with- 
out argument;  for  it  was  not  material  whether  he  had  assets  or 
not ;  for  he  was  charged  upon  his  own  promise,  in  consideration  of 
forbearance ;  and  a  forbearance  of  a  suit  for  a  legacy  was  a  sufficient 
consideration  -,  although  it  was  said,  that  if  it  had  appeared  by  the 
declaration  that  the  plaintiff  had  no  cause  of  action,  the  forbearance 
would  not  be  sufficient  (/).  It  is  true  that  it  is  now  settled  that  no 
action  at  law  lies  for  a  general  legacy  {g),  but  in  this  case  the  for- 
bearance might  have  been  to  sue  in  Chanceiy,  or,  formerly,  in  the 
Ecclesiastical  Court,  for  the  legacy,  and  then  the  consideration  may, 
X)erhaps,  be  a  good  one  (h).  So  if  A.  together  with  B.  is  bound  to 
C  for  the  proper  debt  of  B.,  and  A.  pays  the  money,  and  B.  dies  and 
makes  D.  his  executor,  and  D.,  in  consideration  that  A.  will  forbear 
to  sue  him  until  such  a  time,  promises  to  pay  him,  this  is  sufficient 
consideration  to  support  the  promise  (i).  So  if  an  executor  be  in- 
debted to  J.  S.  in  lOOZ.  who  demands  the  money,  the  executor  is 
chargeable  only  in  respect  of  assets,  and  not  otherwise  j  but  if  he 
promises  to  pay  the  debt  at  a  future  day,  it  becomes  his  ouni  debt,  and 
to  be  satisfied  out  of  his  otmi  estate  (A;).  So  B.  having  died  in- 
debted to  G.  for  work  and  labor  done,  his  executors  signed  the  fol- 
lowing memorandum  on  the  back  of  G.'s  accoimt :  "  Mr.  G.  having 

id)  Hawes  v.  Smith,  2  Lev.  122.  (h)  See  2  Saund.  137,  d,  note  to  Bar- 

(e)  Fish  V.  Bichardson^  Yelv.  55,  56.  ber  v.  Fox. 

(/)  Davis  V,  Reyner,  2  L#v.  3.    8.  C.  (t)  Scott  v.  Stevens,  1  Sid.  89. 

nomine  Davis  v,  Wright,  1  Ventr.  120.  (Jfe)  Goring  v.  Goring,  Yelv.  11.    See 

2  Keb.  758.  Beech  v,  Eennegal,  1  Ves.  Sen.  126. 

(g)  Deeks  v.  Strntt,  5  T.  B.  690.    See 
post,  pp.  *1828,  *1829. 
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consented  to  wait  for  the  payment  of  £he  within  account,  we,  as  the 
executors  of  B.,  engage  to  pay  Mr.  G.  interest  for  the  same  at  57. 
per  cent,  until  the  same  is  settled :  ^  And  it  was  held,  that  the  ex- 
ecutors were  personally  liable  to  pay  the  debt  and  interest  (Q. 

•Accordingly,  where  two  executors  gave  a  promissory  note  to  the 
plaintiff  in  the  following  words,  ^^As  executors  to  the  late  T.  T.,  we 
severally  and  jointly  promise  to  paly  to  N.  C.  the  sum  of  200?.  on  de- 
mand ivith  lawful  interest  for  the  same : "  And  the  Court  of  C.  B.  held 
that  they  were  personally  liable  on  the  instrument,  upon  the  ground 
that  the  promise,  from  the  circumstance  of  interest  being  added, 
necessarily  imported  a  payment  at  a  future  day,  and  an  executor 
promising  to  pay  a  debt  at  a  future  day  makes  the  debt  his  own  (m). 

♦Again,  where  the  plaintiff  declared  in  assumpsit  that  the  defend- 


(0  Bradly  v.  Heath,  3  Sim.  543. 

(m)  Ghilds  v.  Monins,  2  Brod.  &  Bing* 
460.  S.  C.  5  Moore,  281.  See  also 
Barnard  v.  Pumfrett,  5  M.  &  Or.  71. 
Lncas  v,  WilliamSi  3  Gtiff.  151.  See  also 
Bidout  V.  Bristow,  1  Gr.  &  J.  281,  where 
a  widow  had  given  a  promissory  note 
for  "value  received  by  my  late  hus- 
band ; "  and  it  was  held  that  the  note 
was  valid  on  the  face  of  it ;  and  Bayley, 
J.,  said,  "If  an  administratrix  takes 
upon  herself  to  give  a  security,  which 
may  have  the  effect  of  inducing  for- 
bearance, and  which  purports  to  bind 
her  individually,  is  it  competent  for 
her  to  say,  you  must  prove  assets  f  To 
my  mind,  the  act  of  giving  such  a  se- 
curity, supersedes  the  necessity  of  an 
investigation  as  to  there  being  assets : 
It  seems  to  me  that  the  words  'value 
received  by  my  late  husband,'  do  not 
make  the  proof  of  assets  necessary; 
and  I  go  still  further  and  say,  that  it 
was  not  competent  for  her  to  show 
that  there  were  no  assets.''  But  where 
an  executrix  gave  an  acceptance  for  a 
debt,  due  from  her  testator,  taking  an 
engagement  from  the  drawer  to  renew 
the  bill  from  time  to  time,  until  suffi- 
cient effects  were  received  from  the 
estate  of  the  testator,  it  was  held  that 

[•1671]     [•1672] 


this  meant  sufficient  effects  in  the  or- 
dinary course  of  administration;  and 
that  she  had  not  precluded  herself  from 
first  applying  assets  to  pay  3,000L,  to 
trustees  for  her  own  use,  in  discharge 
of  a  bond  given  by  her  husband  before 
marriage  to  that  effect,  before  she  paid 
the  acceptance:  Bowerbank  v.  Mon- 
teiro,  4  Taunt.  844.  Where  a  bill  is  in- 
dorsed to  a  person  as  executor,  and  he 
again  indorses  it,  he  becomes  person- 
ally liable,  unless  he  indorses  it  in  such 
terms  as  to  negative  personal  liability : 
Bills  of  Exchange  Act,  45  &  46  Vict, 
c.  61,  8. 31  (5).  See  sect.  16  (1)  as  to  in- 
dorsements limiting  or  negativing  lia- 
bility. And  by  sect.  26  (1)  of  this  act, 
it  is  enacted  that  where  a  person  signs 
a  bill  as  drawer,  indorser,  or  acceptor, 
and  adds  words  to  his  signature  indi- 
cating that  he  signs  for  or  on  behalf  of 
a  principal,  or  in  a  representative  eKar- 
CLCteTf  he  is  not  personally  liable  there- 
on :  but  the  mere  addition  to  his  sig- 
nature of  words  describing  him  as  an 
agent,  or  as  fiUing  a  representative  char- 
acter,  does  pot  exempt  him  from  per- 
sonal liability.  See  King  v,  Thom,  1 
T.  B.  489.  Alexander  v,  Bizer,  L.  B.  4 
Ex.  102. 


Ch.  II.  '^  I.]  On  his  own  Contracts.  297 

ant's  testator  was  indebted  to  A.,  who,  after  the  testator's  death,  as- 
signed the  debt  to  the  plaintiff,  and  appointed  him  to  receive  it  to  his 
own  use,  and  that  the  defendant,  in  consideration  that  the  plaintiff 
would  accept  the  defendant  as  his  debtor,  promised  to  pay  it  to  the 
plaintiff ;  it  was  held  that  this  was  not  a  sufficient  consideration  to 
support  the  promise,  so  as  to  charge  the  defendant  de  bonis  propriis 
(n) :  But  if  the  promise  had  been  in  consideration  of  forbearance  by 
such  assignee  of  the  debt  to  sue  the  executor  or  administrator,  that 
would  have  been  sufficient  {o) :  for  it  is  sufficient,  in  the  case  of  any 
other  debtor,  whom  the  assignee  of  the  debt  forbears,  at  his  request, 
to  sue  {p). 

So  where  the  plaintiff  declared  in  assumpsit  that  the  husband  of 
the  defendant  was  indebted  to  the  plaintiff  in  50Z.  for  beer,  and  died 
intestate,  and  administration  was  committed  to  the  defendant,  and 
that  afterward,  she,  in  consideration  that  the  plaintiff  ^ould  deliver 
to  her  six  barrels  of  beer,  promised  to  pay  to  the  plaintiff,  as  well 
the  501.  due  by  the  intestate,  as  for  the  six  barrels  delivered  to  her- 
self, and  that  he  thereupon  delivered  the  six  barrels  -,  it  was  held  that 
the  action  was  well  brought  against  her  on  her  own  assumpsit,  and 
that  the  judgment  should  be  for  both  debts  de  bonis  propriis  (g). 

So  where  an  attorney  delivered  up  deeds  to  an  executor,  which  he 
was  not  obliged  to  do  tiU  the  biU  was  pwd,  and  these  deeds  were  of 
great  use  to  the  executor  in  several  suits  which  were  then  carrying 
on ;  it  was  held,  that  this  was  a  sufficient  consideration  to  make  the 
executor  liable  to  the  attorney's  whole  demand,  whether  there  were 
assets  or  not  (r). 

*It  should  seem  that  the  having  assets  is  a  good  consideration  for 
a  promise  by  an  executor  or  administrator  to  pay  a  debt  of  the  de- 
ceased, or  to  answer  damages  out  of  the  executor's  own  estate :  Thus 
in  Reech  v,  Eennegal  («),  Lord  Hardwicke  observed,  "  At  law,  if  an 
executor  promises  to  pay  the  debt  of  his  testator,  a  consideration 
must  be  alleged :  as  of  assets  come  to  his  hands;  or  of  forbearance  j  or 
if  an  admission  of  assets  is  implied  by  the  promise ;  otherwise  it  will  be 
but  nudum  pactum,  and  not  personally  binding  upon  the  executor." 

(n)  Forth  v.  Stanton,  1  Saund.  210.  Oble  v.  Dittlesfleld,   1  Ventr.  153.    1 

(o)  Pitt  V.  Bridgwater,  1  BoU.  Abr.  Saund.  210,  note  (1). 

20,  pL  11.    Bussel  v.  Haddock,  1  Lev.  (g)  Wheeler  r.  Collier,  Cro.  Eliz.  406. 

188.    1  Sannd.  210,  note  (1).  (r)  Hamilton  v,  Inoledon,  4  Bro.  P. 


(p)  Reynolds  v.  Prosser,  Hardr.  71.     C.  4,  Toml.  edit. 

(«)  1  Ves.  Sen.  126. 
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So  it  was  held  in  Atkins  r.  Hill  {t)  and  in  Hawkes  v.  Sannders  (u), 
that  the  circumstance  of  the  executor  having  assets  sufficient  to  pay 
all  the  debts  and  legacies,  was  a  sufficient  consideration  to  support  a 
promise  to  pay  a  legacy,  so  as  to  render  the  executor  individually 
liable  on  that  promise  in  an  action  at  law  (x) :  And  although  the 
doctrine  of  these  cases,  as  far  as  the  liability  of  an  executor  to  be 
sued  at  law  for  a  general  legacy,  has  been  since  exploded  (y),  yet  it 
should  seem  that  their  authority,  with  respect  to  the  sufficiency  of 
the  consideration  in  question  to  support  a  promise  to  pay  debts,  re- 
mains unimpeached.  The  consequence  is,  that  if  an  executor  or  ad- 
ministrator promises,  in  writing,  that,  in  consideration  of  having 
assets,  he  will  pay  a  particular  debt  of  the  testator  or  intestate,  he 
may  be  sued  on  this  promise  in  his  individual  capacity,  and  the  judg- 
ment against  him  will  be  (2e  }Hmi$  propriis  {z). 

It  may  here  be  observed,  that  in  cases  like  the  above-mentioned, 
where  the  nature  of  the  debt  is  such  as  necessarily  to  make  the  de- 
fendant liable  personally,  the  judgment  will  be  de  bonis  propHis,  al- 
though he  be  charged  as  promising  as  executor  (a). 

•It  remains  to  consider  2ndly,  What  is  a  sufficient  reduction  into 
wbatisBsafflcient  Writing  of  the  promisc  of  an  executor  or  administra- 
I^Sto^ii  promte^  tor.t    The  fourth  section  of  the  Statute  of  Frauds  (29 

Into  vrrltlng.  Q^    jj    ^    3)^  ^^^^^  ^^^^  ^^^)^  «  ^^^  j^^  ^^^^^  should 

be  brought,  whereby  to  charge  any  executor  or  administrator,  upon 
any  special  promise  to  answer  damages  out  of  his  own  estate,  or 
whereby  to  charge  the  defendant,  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  person,  &c.,  &c.,  un- 
less the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  uniting  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him 
lawfully  authorized." 

The  word  "  agreement "  used  in  this  section  means  the  consideration 
of  the  promise  (6) :  and,  therefore,  it  was  held  in  the  case  of  Wain  v, 

(0  Cowp.  284.  91.    And  see  Bann  i;.  Hughes,  7  Term 

(tt)  Cowp.  289.  Rep.  360,  note  (a). 

(x)  See  also  Accord,  Barnard  v.  Turn-  (a)  Powell  v.  Graham,  7  Tatmt.  585. 

frett,  5  M.  &  Cr.  71,  per  Lord  Gotten-  Wigley  v.  Ashton,  3  B.  &  A.  101.    Cor- 

ham.  ner  r.  Shew,  3  M.  &  W.  350. 

(y)  Qeepo8tf  p.*1828.  t  See  American  note  at  end  of  this 

(z)  Trewinian  i;.  HoweU,  Gro.  Eliz.  section. 

(b)  1  Saund.  211,  note  (2). 
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Warlters  (c),  that  the  cansideratwn  of  the  promise,  as  well  as  the 
promise  itself,  must  be  in  writing,  otherwise  it  is  void :  This  doctrine 
was  very  much  doubted  in  several  subsequent  cases,  but  was  fully 
established  by  subsequent  decisions  (d).  It  was,  however,  sufficient, 
if  the  consideration  could  be  gathered  from  the  whole  tenor  of  the 
writing;  and  it  was  held  that  it  was  not  necessary  that  it  should  be 
stated  on  the  face  of  it  in  express  terms  (a).  This  rule  having  proved 
a  grievance  it  was  enacted  by  stat.  19  &  20  Vict.  c.  97  (Mercantile 
Law  Amendment  Act),  s.  3,  that  no  special  promise  to  answer  for  the 
debt  J  default,  or  miscarriage  of  a^wther  person,  shall  be  deemed  invalid^ 
by  reason  only  that  the  consideration  for  such  promise  does  not  ap- 
pear in  writing  or  by  necessary  inference  from  a  written  document. 

This  may  be  the  proper  place  to  consider  how  far  an  executor  or  ad- 
ministrator is  liable  upon  a  submission  to  *arbitration  personal  responai- 
of  a  claim  upon  him  as  the  representative  of  the  deceased.  oJJa  raSLSiSS^to 
Where  the  executor  submits  in  broad  terms,  to  pay  what-  »'*>**™**o»^ 
ever  shall  be  awarded,  and  the  arbitrator  awards  that  he  shall  pay  a 
certain  sum,  he  is  personally  bound  to  perform  the  award,  whether  he 
has  assets  or  not  (/)  -,  For  if  an  executor  or  administrator  thinks  fit 
to  refer  generally  all  matters  in  dispute  to  arbitration,  without  pro- 
testing against  the  reference  being  taken  as  an  admission  of  assets, 
it  will  amount  to  such  an  admission  {g).  Thus  in  Barry  v.  Bush  (A), 
an  action  of  debt  was  brought  on  a  bond  given  by  the  defendant,  by 
which  he,  as  administrator,  bound  himself,  his  heirs,  &c. :  The  con- 
dition, after  reciting  that  the  plaintiff  and  defendant  had  agreed  to 
submit  to  arbitration  certain  disputes  which  ,had  arisen  between  the 
plaintiff  and  the  defendant's  intestate,  touching  certain  articles  of 
agreement  between  the  intestate  and  the  plaintiff's  testator,  was  for 
the  performance  of  an  award  to  be  made  by  the  arbitrators  concern- 
ing the  matters  assigned,  and  also  concerning  all  other  matters,  &c., 
between  the  said  parties :  The  declaration  stated,  that  the  arbitrator 
had  awarded  that  the  defendant,  as  administrator,  should  pay  to  the 
plaintiff,  as  executrix,  2987.  on  the  27th  June  following,  and  that  the 

(c)  5  East,  10.  {g)  By  Lord  Eldon  in  RobBon  v, , 

{d)  Saunders  v.  Wakefield,  4  Barn.  &  2  Rose,  50.     See  also  Wansborough  v. 

Aid.  595.     1  Saund.  211,  note  (d).  Dyer,  2  Chitt.  Rep.  40. 

{e)  1  Saand.  211,  note  (d).  {h)  1  Term  Rep.  691. 

(/)  See  Lord  Kenyon's  judgment,  in 
Pearson  v,  Henry,  5  Term  Rep.  7. 
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parties  should  execute  general  releases :  The  defendant  pleaded  jpZena 
adndnistravit,  and  that  at  the  time  of  entering  into  the  bond,  he  had 
no  assets:  To  this  plea  there  was  a  demurrer:  And  the  Court  of 
K.  B.  held  that  the  plea  was  bad  ]  on  the  ground  that  the  bond  was  a 
personal  engagement  By  the  defendant  to  perform  the  award.  So  in 
Worthington  v.  Barlow  (t),  where  the  arbitrator,  under  a  reference 
between  A.,  a  claimant  on  the  estate  of  an  intestate,  and  B.  the  ad- 
ministrator ascertained  the  amount  of  the  demand,  and  directed  that 
B.  should  pay  it  5  it  was  held  that  B.  could  not  afterward  object  that 
he  had  no  assets,  but  that  he  might  be  attached  *f  or  nonpayment : 
And  Lord  Kenyon  said,  that  as  the.  arbitrator  had  awarded  the  de- 
fendant to  pay  ihe  amount  of  the  plaintiff's  demand,  it  was  equivalent 
to  determining,  as  between  these  parties,  that  the  administrator  had 
assets  to  pay  the  debt.  So  in  Riddell  v.  Sutton  (%),  an  administratrix 
referred  to  the  final  award  of  an  arbitrator  certain  disputes  between 
the  plaintiff  and  herself  as  executrix,  to  be  finally  settled  by  the  said 
arbitration :  The  arbitrator  found  a  balance  due  from  the  defendant 
to  the  plaintiff,  and  without  finding  assets,  awarded  her  to  pay  it  on 
or  before  a  certain  day :  And  the  Court  of  Common  Pleas  held  that 
plene  administravit  was  no  bar  to  an  action  on  the  award. 

But  the  personal  liability  of  the  executor  or  administrator  may 
obviously  depend  not  only  on  the  terms  of  the  submission,  but  also 
on  those  of  the  award.  Thus  in  Pearson  v.  Henry  (Z),  the  defendant, 
as  administrator,  submitted  to  an  award,  and  the  arbitrator  awarded 
that  a  certain  sum  was  due  from  the  intestate's  estate,  mthaut  award- 
itig  that  the  administrator  was  to  pay  it :  And  it  was  held  that  the 
administrator  was  not  thereby  precluded  from  denying  that  he  had 
assets  {m).  So  in  Love  v,  Honeyboume  (n),  a  cause  and  aU  matters 
in  difference  between  the  plaintiff's  testator  and  the  defendant  were 
referred  to  arbitration  by  a  judge's  order,  and  the  arbitrator,  upon 
an  investigation  of  the  accounts,  ascertained  that  there  was  a  certain 
balance  against  the  testator,  and,  by  his  award,  directed  the  plaintiff 
to  pay  that  sum  out  of  the  assets,  on  or  before  a  certain  day :  The 
court  was  moved  to  set  aside  this  award  for  uncertainty,  on  the 
ground  that  the  arbitrator  had  not  ascertained  whether  there  were 
any  assets  in  the  hands  of  the  execut/or  to  pay  the  sum  awarded : 
The  court  refused  to  set  aside  the  award,  on  the  ground  that  although 

(0  7  Term  Bep.  453.  (m)  See  Worthington  v.  Barlow,  7  T. 

(h)  5  Bing.  200.  B.  453. 

(l)  5  T.  B.  6.  (n)  4  Dowl.  &  Byl.  814. 
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in  that  respect  it  might  be  uncertain,  yet  that  would  not  vitiate  the 
other  part  of  the  award,  which  was  unquestionably  certain,  namely, 
that  part  which  found  *that  the  plaintiff,  as  executor,  was  indebted, 
upon  a  balance  of  accounts,  to  the  defendant :  But  Lord  Tenterden 
observed,  that  it  appeared  to  him,  that  the  latter  part  of  the  award 
did  not  conclude  the  question  of  assets,  but  left  it  open :  And  Hol- 
royd,  J.,  remarked  that  the  arbitrator  had  awarded  that  the  money 
should  be  paid  by  the  plaintiff  out  of  the  assets  upon  a  day  which 
he  fixed,  %.€,,  if  there  were  any  assets  in  his  hands  at  that  time ;  and 
that  if  the  plaintiff  had  fully  administered  at  that  time,  he  would 
not  be  boimd  to  pay  (o). 

It  was  held  by  the  Court  of  K.  B.  in  Gardner  v,  BaiUie  (jp),  that  a 
I)ower  of  attorney  from  an  executor,  to  ask,  demand^ 
sue  for  and  receive  all  sums  due  to  him  as  executor,  tor^fo^aSL*  d^ne 
and  to  do  aU  further  acts  for  receiving  debts,  &c.,  with  JS^^e^'  ^""^^ "" 
power  to  do  and  act  touching  the  premises  as  effectu- 
ally as  the  principal  could  do,  does  not  authorize  the  attorney  to  bind 
his  principal,  by  accepting  bills  for  debts  due  from  his  testator.  But 
in  Howard  v,  BaiUie  {q),  the  Court  of  Common  Pleas  inclined  to  hold, 
that  a  letter  of  attorney  given  by  an  executor  to  A.,  enabling  him  to 
transact  the  affairs  of  the  testator,  in  the  name  of  the  executor,  as 
executor,  and  to  pay,  discharge,  and  satisfy  all  debts  due  from  the 
testator,  conveyed  a  sufficient  authority  to  A.  to  accep  at  bill  of  ex- 
change, in  the  name  of  the  executor,  drawn  by  a  creditor  for  the 
amount  of  a  debt  due  from  the  testator,  so  as  to  make  the  executor 
personally  liable :  And  clearly,  if  the  executor  admits  that  such  a  bill, 
which  has  been  so  accepted  by  A.  with  the  knowledge  of  the  exec- 
utor, is  for  a  just  debt,  and  that  it  ought  to  be  paid,  it  affords  suffi- 
cient evidence  of  an  authority  given  by  him  to  A.  to  accept  that  par- 
ticular bill ;  without  resorting  to  the  letter  of  attorney  (r). 

With  respect  to  the  liability  of  an  executor  or  an  administrator  to 
the  expenses  of  the  funeral  of  the  deceased,t  it  appears  Liability  of 


execu- 


to  be  clear,  that  if  an  executor  or  administrator  gives  ^^  SwD^^S'th^ 
♦orders  for  the  funeral,  or  ratifies  or  adopts  the  acts  of  •^<^""- 
another  party,  who  has  given  such  orders,  he  makes  himself  liable 
individually,  and  not  in  his  representative  character,  for  the  reason- 
Co)  See  also  Be  Joseph  and  Webster,  (r)  lUd. 
1  Buss.  &  M.  486.                                           t  See  American  note  at*  end  of  this 
(p)  6  T.  B.  591.                                        section. 
{q)  2  H.  Black.  618. 
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able  expenses  («).  And  notwithstanding  that,  generally  speaking,  an 
administrator  is  not  bound,  as  such,  by  his  acts  done  before  the  let- 
ters of  administration  were  obtained  (^),  yet  it  should  seem  that  if, 
before  taking  out  letters,  he  gives  orders,  or  sanctions  the  orders 
which  another  person  has  given  for  the  funeral  of  the  deceased,  he 
will  be  thereby  bound,  after  he  has  become  administrator  (t^),  to  sat- 
isfy the  charges  incurred  under  such  orders  («). 

A  question,  however,  of  some  difficulty  arises,  in  cases  where  the 
-_  .         executor  or  administrator  has  neither  given  nor  adopted 

Where  executor  or  o  x- 

admintatrator  has  auv  directions  f or  the  burial,  but  he  is  sought  to  be 

neither  given  nor         •'  '  ^ 

^opjjd^directions  charged  on  an  implied  contract  arising  out  of  his  sit- 
uation, with  reference  to  his  character  and  the  estate 
of  the  deceased.  According  to  one  report  of  the  case  of  Ashton  t*. 
Sherman  (y).  Lord  Holt  laid  it  down  tiiat  if  A.  employs  B.  to  work 
for  C,  without  warrant  from  C,  A.  is  liable  to  pay  for  it :  an  exec- 
utor is  not  liable  to  pay  for  funeral  expenses  unless  he  contracts  for 
them."  This  dicimm  is  not  mentioned  by  the  •other  reporters  («)  of 
the  same  case ;  and,  indeed,  from  the  nature  of  the  facts,  it  is  difficult 
to  see  how  the  remark  could  have  been  introduced  into  the  discussion : 
But  an  anonymous  case  is  to  be  found  in  the  twelfth  volume  of  Mod- 
em Reports  (a),  which  contains  the  mere  statement  that  ^'  an  executor 
is  not  liable  to  pay  for  funeral  expenses,  without  he  contracts  for  it  :** 
And  this  probably  is  but  a  reference  to  the  dictum  of  Lord  Holt,  in- 


(s)  Brioe  V.  Wilson,  8  A.  &  E.  349, 
note  (c).  Comer  v.  Shew,  3  Mees.  & 
W.  350.  And  it  seems  from  the  deci- 
sion in  Beg.  v.  Price,  12  Q.  B.  D.  247, 
which  establishes  the  legality  of  cre- 
mation, that  an  executor  or  adminis- 
trator who  cremates  the  dead  body  of 
the  testator  or  intestate,  either  in  ac- 
cordance with  directions  contained  in 
the  wiU  or  in  the  exercise  of  his  own 
discretion,  is  entitled  to  be  paid  the 
reasonable  expenses  of  so  doing,  in  the 
same  manner  as  he  would  be  entitled 
to  be  paid  the  expenses  of  burial.  Bee 
antCf  p.  *835,  note  (a). 

(0  See  ante,  pp.  *342,  •344. 

(u)  But  the  estate  of  a  deceased  per- 
son is  not  liable  on  a  contract  made  by 
a  person,  although  for  the  benefit  of 

(•16791 


the  estate,  unless  that  person,  by  sub- 
sequently obtaining  letters  of  adminis- 
tration, becomes  authorized  to  bind  the 
estate,  and  ratifies  the  contract:  Be 
Watson,  18  Q.  B.  D.  116.  19  Q.  B.  D. 
234.     See  anto,  p.  *554. 

(x)  Lucy  V,  Walrond,  3  Bing.  N.  C. 
841.  In  this  case,  the  action  was  sus- 
tained against  the  defendant  in  his 
character  as  administrator;  but  the 
point,  as  to  whether  he  could  be  prop- 
erly sued  otherwise  than  individually, 
was  precluded  by  the  circumstance  of 
the  defendant  having  paid  money  into 
court. 

(y)  Holt,  309. 

ie)  1  Lord  Baym.  263.  Carth.  429. 
12  Mod.  15a.    Comberb.  444,  449. 

(a)  P.  256. 
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serted  in  the  report  of  Ashton  v,  Sherman.  Recent  decisions,  al- 
though the  propriety  of  them  has  been  much  questioned  {aa)^  must 
be  considered  as  having  overruled  this  doctrine :  and  it  seems  now. 
established,  that  in  the  absence  of  evidence  to  charge  any  other  in- 
dividual, an  executor  mth  assets  is  answerable  in  point 
of  law,  without  any  express  contract,  for  the  funeral  STSaSe^wiUiout 
expenses  of  his  testator,  suitable  to  his  degree  (h).  Thus  ^t  ^to'^ply^or 
in  Tugwell  v.  Heyman  (c),  Lord  EUenborough  held,  that  Ib^^lff^wd^ce 
if  executors  neglect  .to  give  orders  for  the  funeral  of  %^^"^^^^^^ 
the  testator,  and  have  sufficient  assets  for  that  pur- 
pose, they  are  Uable  upon  an  implied  promise,  to  the  person  who 
furnishes  the  funeral  in  a  manner  suitable  to  the  testator's  degree 
and  circumstances.  So  in  Rogers  v.  Price  (d),  it  api>eared  that  the 
testator  died  in  Wales,  at  thfe  house  of  his  brother,  who  thereupon 
sent  for  the  plaintiff,  an  undertaker  residing  at  a  distance :  The 
plaintiff  afterward  furnished  the  funeral,  and  the  brother  of  •the 
deceased  attended  it  as  chief  mourner:  It  was  admitted  that  the 
funeral  was  suitable  to  the  degree  of  the  deceased :  There  was  no 
evidence  of  any  contract  made  by  the  defendant,  or  that  he  knew  of 
the  funeral  until  it  had  taken  place :  But  the  Court  of  Exchequer 
held  that,  assuming  him  to  have  assets,  he  was  liable,  upon  an  im- 
plied promise,  to  pay  the  expenses  of  the  burial. 

However,  it  was  held  by  Patteson,  J.,  in  Brice  v,  Wilson  (e),  that, 
"  it  has  been  decided  by  several  cases  that  an  executor  is  liable  upon 
an  implied  promise,  at  common  law,  to  pay  reasonable  expenses  for 
the  funeral  of  his  testator,  where  no  other  person  is  liable  upon  an 
express  contract,  although  he  does  not  give  orders  for  it :  But  there 
is  no  case  which  goes  the  length  of  deciding  that  if  the  funeral  be 


{aa)  See  Comer  v.  Shew,  3  M.  &  W. 
356. 

{b)  See  the  remark  of  Bsyley,  J.,  in 
Hancock  r.  Podmore,  1  Bam.  &  Adol. 
262;  and  of  Jervis,  G.  J.,  in  Ambrose 
V.  KerriBon,  10  C.  B.  779.  And  Sir  G. 
Jessel,  in  Sharp  v,  Lnsh,  10  C.  D.  468, 
472,  said:  "It  appears  to  me  that  the 
execntor  is  liable  to  pay  the  funeral 
expenses,  even  without  an  order  on  his 
part,  if  he  has  any  assets  available  for 
the  purpose ;  and  it  has  also  been  de- 
cided that  the  funeral  expenses  are  a 


first  charge  on  the  assets.  Even  if 
the  executor  never  receives  assets  to  the 
amount  of  the  funeral  expenses,  he  is 
liable  to  pay,  although  he  did  not  order 
the  fimeral.  It  is  part  of  his  oiBcial 
duty  to  bury  the  deceased,  so  that  he  is 
liable  to  pay  the  funeral  expenses  with- 
out an  order.  ^  See  also  Williams  r. 
WiUiams,  20  G.  D.  659. 

(c)  3  Gampb.  298. 

(d)  3  Younge  &  Jerv.  28. 

(e)  8  A.  &  E.  349,  note  (c). 
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ordered  by  another  person  to  whom  credit  is  given,  the  executor  is 
liable:"  In  that  case  the  testator's  widow  ordered  an  extravagant 
funeral  without  the  knowledge  of  the  executor,  who,  however,  was 
present  at  the  funeral,  and  did  not  object  to  it  as  extravagant:  The 
undertaker,  in  his  bill,  charged  the  widow,  but  subsequently  applied 
for  payment  to  the  executor,  who  promised  to  pay :  An  action  was 
brought  against  the  executor  in  his  own  right,  in  which  he  suffered 
judgment  by  default :  And  it  was  held  that  the  defendant  was  liable 
to  the  whole  amount  of  the  reasonable  (Charges  for  the  funeral  as 
ordered  by  the  widow ;  not,  it  must  be  observed,  on  the  ground  of  a 
common  law  liability  of  the  defendant  as  executor,  but  on  the  ground 
of  his  having  rendered  himself  liable  by  adopting  the  acts  of  the 
widow,  and  treating  her  as  his  agent  (/).  But  the  learned  judge,  in 
this  case,  probably  intended  to  lay  down  no  more  than  that  the  execu- 
tor, where  credit  has  been  given  to  another  person,  is  not  liable  to  the. 
undertaJcer;  for  it  should  seem,  that  if  the  person,  who  gives  the 
order  for  the  funeral,  pays  for  it,  he  may  have  an  action  against  the 
executor  for  the  ^reasonable  expenses :  Accordingly,  it  was  held  in 
Green  v.  Salmon  {g),  that  in  an  action  (brought  before  Lord  Den- 
man's  Act,  making  interested  witnesses  competent)  by  an  undertaker 
for  funeral  expenses,  against  a  person  not  the  executor,  a  residuary 
legatee  was  a  competent  witness  for  the  plaintiff :  For  although  a 
person,  other  than  the  executor,  might  have  rendered  himself  liable 
to  the  undertaker,  the  estate  was  ultimately  answerable  for  so  much 
of  the  cost  as  an  executor  might  reasonably  pay,  and  no  more ;  and 
the  witness,  therefore,  had  no  disqualifying  interest  (h). 

These  authorities  do  not  involve  the  decision  of  the  question 
whether,  in  an  action  on  the  promise  implied  by  law  on  the  part  of  an 
executor  to  pay  for  the  funeral  of  his  testator,  the  judgment  should 
be  de  bonis  propriis  or  de  bonis  testatoris,  or  consequently  whether 
plene  administravit  is  a  good  plea :  It  should  seem,  however,  that  the 
naming  the  defendant  executor  in  the  claim  is  surplusage,  and  that 
he  is  liable  de  bmiis  propriis,  if  liable  at  all  (i) :  but  that,  since  the 
maintenance  of  the  action  is  dependent  on  the  fact  of  his  being  an 
executor  tvith  assets,  it  is  a  good  defense  under  the  general  issue  that 

(/)  See  Walker  v,  Taylor,  6  C.  &  P.  an  intestate  cannot  claim  to  have  them 

752.  refunded  out  of  the  intestate's  personal 

{g)  8  A.  &  E.  348.  estate :  Coleby  v,  Coleby,  12  Jur.  N.  S. 

(/i)  But  an  heir-at-law  who  has  vol-  496,  coram  Stuart,  V.-O. 

untarily  paid  the  funeral  expenses  of  (t)  See  Hayter  v.  Moat,  2  M.  &  W.  56. 
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his  testator  left  none.  And  accordingly,  in  Corner  m.  Shew  (/p),  the 
Court  of  Exchequer  held,  that  the  only  point  really  determined,  by 
Tugwell  t'.  Heyman,  and  Rogers  v.  Price,  was  that  the  law  implies  a 
contract  on  the  part  of  an  executor,  who  has  assets  persofially,  and 
not  in  his  representative  character;  inasmuch  as  the  implied  promise 
cannot  place  the  defendant  in  a  different  condition  than  if  he  had 
made  an  express  contract  to  the  same  effeci ;  which  certainly  would 
have  bound  him  personally  only. 

With  respect  to  the  liability  of  an  executor  or  administrator  ♦carry- 
ing on  the  trade  of  the  deceased,!  the  general  principle 
is,  that  a  trade  is  not  transmissible,  but  is  put  an  end  to  Liabaity  of  execu- 

'  tor  coutinaing  the 

by  the  death  of  the  trader:  Executors,  therefore,  have  trade  of  tesutor. 
no  authority  in  law  to  carry  on  the  trade  of  their  tes- 
tator, and  if  they  do  so,  unless  under  the  protection  of  the  Court  of 
Chancery,  they  run  great  risk,  even  although  the  will  contains  a 
direction  that  they  should  continue  the  business  of  the  deceased  (I). 
The  case  of  an  executor  or  administrator,  in  this  respect,  is  very 
hard :  For,  if  the  trade  be  beneficial,  the  profits  are  applicable  to  the 
purposes  of  the  trust,  and  the  executor  or  administrator  derives  no 
personal  benefit  from  the  success:  If,  on  the  contrary,  the  trade 
prove  a  losing  concern,  the  executor,  on  failure  of  assets,  will  be  per- 
sonally responsible  for  the  debts  contracted  in  the  business  since  the 
testator's  death,  to  the  extent  of  all  his  own  property ;  also,  in  his 
person ;  and  he  may  be  proceeded  against  as  a  bankrupt  though  he 
is  but  a  trustee  (m).    Accordingly,  in  a  case  (n)  where  the  ^executors 

(k)  3  M.  &  W.  350.  the  court  reoognizes  the  equity  and 

t  See  American  note  at  end  of  this  puts  the  creditor  in  the  place  of  the 

section.  trustee.  But  if  the  trustee  has  wronged 

(0  Barker  v.  Barker,  1  T.  B.  205.  Ex  the  trust  estate  there  is  no  such  equity^ 

parte  Qarland,  10  Ves.  119.  because  the  cestuis  que  trust  are  not 

(m)  Ex  parte  Garland,  10  Ves.  119.  Ex  taking  the  benefit :  in  such  a  case  the 

parte  Richardson,  1  Buck,  209.     Owen  defaulting  executor  or  trustee,  not  be- 

r.  Delamere,  L.  B.  15  £q.  134.    Fair-  ing  himself  entitled  to  an  indemnity, 

land  r.  Percy,  L.  B.  3  P.  &  D.  217.    The  except  upon  terms  of  making  good  his 

creditor  who  trusts  the  executor  has  a  default,  the  creditors  are  in  no  better 

right  to  say,  **  I  have  the  personal  lia^  position,  and  are  therefore  not  entitled 

bility  of  the  man  I  trusted,  and  I  have  to  have  their  debts  paid  out  of  a  spe- 

also  a  right  to  be  put  in  his  place  cific  part  of  the  assets  directed  by  the 

against  the  assets,"  that  is,  ''I  have  a  testator  to  be  employed  in  trade,  unless 

right  to  the  benefit  of  indemnity  or  Hen  the  default  is  made  good :  Be  Johnson, 

which  he  has  against  the  assets  devoted  

to  the  purposes  of  the  trade ; "  that  is,  (n)  See  next  page. 
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of  a  deceased  partner  continued  his  share  of  the  partnership  property 
in  trade  for  the  benefit  of  his  infant  daughter,  the  Court  of  K.  B. 
held,  that  they  were  liable  upon  a  bill  drawn  for  the  accommodation 
of  the  partnership,  and  paid  in  discharge  of  a  partnership  debt; 
although  their  names  were  not  added  to  the  firm,  but  the  trade  was 
carried  on  by  the  other  partners  under  the  same  firm  as  before,  and 
the  executors,  when  they  divided  the  profits  and  loss  of  the  trade, 
carried  the  same  to  the  account  of  the  infant,  and  took  no  part  of 
the  profits  themselves  (o). 

It  is  therefore  obvious,  that  where  partners  covenant  that  they  and 
their  i-espective  executors  and  administrators  wiU  continue  partners 
for  a  certain  term  of  years,  and  one  of  them  dies  before  the  term 
has  expired,  his  executors  or  administrators  cannot  be  compelled  to 
become  partners  personally  (p),  ♦though  the  covenant  is  binding  on 
the  estate  of  the  deceased  partner  in  their  hands  (9). 


15  C.  D.  648.  Ex  parte  Edmonds,  4  D. 
F.  &J.488.  Seeiw«*,p.*1900.  A  cred- 
itor, being  a  vendor  of  goods,  sold  and 
delivered  to  an  executor,  carrying  on 
trade  under  the  directions  of  a  will, 
has  in  his  own  right  no  lien  either  upon 
the  trade  assets  or  upon  the  specific 
goods  sold  by  him :  Be  Evans,  34  G.  D. 
597.  Strickland  v.  Symons,  26  C.  D. 
245.  Nor  will  he,  as  judgment  creditor 
of  the  executor,  be  entitled  to  take  in 
execution  the  testator's  assets,  although 
lapse  of  time  and  an  enjoyment  of  the 
assets  in  a  manner  inconsistent  with 
the  trusts  of  the  will,  coupled  with  the 
consent  of  the  beneficiaries,  may  raise 
an  inference  of  a  gift  of  the  assets  by 
them  to  the  executor,  and  entitle  his 
judgment  creditor  to  take  them  in  exe- 
cution. But  when  the  i>ossession  and 
the  time  which  has  elapsed  are  in  ac- 
cordance with  the  trusts  of  the  will,  no 
such  inference  can  arise :  Be  Morgan, 
18  C.  D.  93.  If  a  firm  in  which  the 
will  authorized  the  employment  of  the 
assets  becomes  bankrupt,  no  proof  can 
be  made  against  the  estate  of  the  bank- 
rupts in  respect  of  the  money  so  em- 
ployed :  Scott  V.  Izon,  34  Beav.  434. 
[•1684] 


(n)  Wightman  v.  Townroe,  1  M.  &  S. 
412. 

(0)  See  also  Accord.  Labouchere  v, 
Tupper,  11  Moo.  P.  C.  198;  in  which 
case  Lord  Justice  Ejiight  Bruce  further 
laid  down  that  the  executor  is  person- 
ally liable,  as  above  stated,  though  he 
carries  on  the  trade  avowedly  as  execu- 
tor, and  whether  he  is  entitled  or  not 
entitled  to  be  indemnified  out  of  the 
testator's  personal  estate,  and  whether 
it  is  sufficient  or  insufficient  for  the 
purpose,  and  notwithstanding  the  tes- 
tator was  bound  by  a  covenant  with 
his  partner  to  continue  the  trade  in 
partnership.  His  lordship  also  pointed 
out  that  the  propriety  of  his  executor's 
conduct,  as  between  himself  and  those 
beneficially  interested  in  the  testator's 
personal  estate,  cannot  give  the  cred- 
itors of  the  trade,  becoming  so  after 
the  death,  the  rights  of  creditors  of  the 
testator.  See  further  Be  Leeds  Bank- 
ing Company,  L.  B.  1  Gh.  231. 

(p)  Downs  V.  Collins,  6  Hare,  418, 
438.  See  per  James,  L.J.,  in  Baird's 
case,  L.  B.  5  Ch.  733.  Ante,  p.*1520, 
note  (n). 

(q)  Ibid.    See  also  ante^  p.  *1626  et 
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The  rights  of  creditors  of  executors  carrying  on  the  trade  of  a 
testator  have  been  much  discussed  in  the  House  of 
Lords  in  the  recent  case  of  Dowse  v.  Grorton  (r).  In  that  SS?e»ecutOT?**" 
case  executors  carried  on  the  business  of  their  testator 
under  a  trust  contained  in  his  will,  and  a  question  arose  between 
creditors  of  the  testator  and  the  trade  creditors  of  the  executors  as 
to  priority.  The  order  made  by  the  Court  of  Appeal  was  as  follows : 
That  the  executors  of  the  testator  are  entitled  as  against  and  in 
priority  to  the  persons  to  whom  he  was  indebted  at  the  time  of  his 
death  to  be  indemnified  out  of  such  part  of  the  estate  as  has  been 
acquired  by  the  executors  since  his  death  against  debts  and  liabilities 
incurred  by  the  said  executors  in  carrying  on  his  businesses  to  the 
full  amount  of  such  debts  and  liabilities,  or  if  the  said  executors  be 
in  default  to  the  testator's  estate  then  to  the  full  amount  of  such 
debts  and  liabilities  after  deducting  the  amount  in  respect  of  which 
the  said  executors  are  so  in  default. 

Lord  HerscheU,  in  dealing  with  this  order,  says  (yr) :  "  The  right 
of  the  executors  to  an  indemnity  out  of  such  part  of  the  estate  as  has 
been  acquired  by  them  since  the  death  of  the  testator,  and  the  limit- 
ation of  their  indemnity  to  that  part  of  the  estate  api)ears  to  have 
been  based,  in  the  judgment  of  Lindley,  L.J.,  upon  the  view  that 
this  after-acquired  property  was  not  assets  of  the  testator  against 
which  his  creditors  could  have  execution.  He  says :  '  Now,  what  is 
the  right  of  the  creditor  of  the  deceased?  He  is  a  creditor,  he  has 
no  equitable  rights  as  distinguished  from  legal  rights  agaixist  the 
assets  of  the  deceased.  His  right  is  to  sue  the  executor  at  law,  and 
get  a  judgment  at  law,  de  bonis  testatoris,  and  under  that  to  seize 
under  a  fi.  fa,  the  assets  of  the  deceased  *in  the  hands  of  the  execu- 
tors at  the  time  of  his  death,  but  he  has  nothing  to  do  with  future- 
acquired  property.'  Cotton,  L.J.,  I  gather,  took  the  same  view, 
though  he  does  not  state  the  proposition  definitely.  After  saying 
that  the  executors  could  not,  so  far  as  regards  the  original  assets 
of  the  testator,  claim  an  indemnity  as  against  the  creditors  of  the 
testator,  he  continues :  '  Where  there  are  liabilities  undertaken  under 
the  direction  of  the  testator's  Will,  they  are  entitled  to  an  indemnity 
in  respect  of  them  out  of  the  assets  acquired  by  the  executors  after 

seq,f  as  to  the  execntors  of  deceased  ble  in  respect  of  these :  Spence's  case, 

shareholders  in  Public  Comi>anies.    If  17  Beav.  203. 

such  an  executor   purchases   further  (r)  [1891]  A.  C.  190. 

shares,  he  is,  of  course,  personally  lia-  (rr)  Ihid.  p.  197. 
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the  testator's  death.  The  creditors  of  the  testator  say,  there  are 
assets  of  our  testator,  and  he  could  not,  by  declaring  a  trust  for  you 
to  perform,  give  you  any  right  of  indemnity  as  against  the  property 
That  is  not  correct.'  With  all  deference  I  am  unable  to  concur  in 
the  distinction  drawn  between  the  assets  which  come  into  the  hands 
of  the  executors  at  the  time  of  the  death  of  the  testator,  and  property 
which  in  their  capacity  of  executors,  they  afterward  acquire.  The 
case  of  Abbott  v.  Parfitt  {s)  appears  to  be  a  distinct  autiiority  that 
property  so  acquired  is  as  much  assets  of  the  testator  as  that  which 
was  in  his  possession  at  the  time  of  his  death.  It  was  there  held 
that  the  price  of  goods  sold  to  the  defendant  by  the  executors  who 
had  carried  on  their  testator's  business,  no  part  of  the  materials  of 
which  had  belonged  to  the  testator,  would,  when  recovered,  be  assets 
of  the  testator ;  and  I  do  not  think  it  is  possible,  on  principle,  to  main- 
tain the  suggested  distinction.  Gould  an  executor  having  property 
in  his  hands,  to  which  his  only  title  was  that  of  executor,  plead  to  an 
action  by  a  creditor  plme  adminisiravit  f  It  seems  to  me  that  such  a 
question  admits  of  but  one  answer.  I  could,  indeed,  understand  the 
view  that,  if  the  executors  had  come  under  liability  in  acquiring  any 
asset  in  their  hands,  they  would  be  entitled  to  an  indemnity  against 
such  liability  out  of  that  asset  before  it  could  be  made  available  for 
creditors.  But  this  is  not  the  effect  of  the  declaration  made  by  the 
Court  below.  All  after-acquired  property,  however  acquired,  even 
though  it  has  been  purchased  with  the  proceeds  of  the  sale  of  a  part 
of  the  ^estate  possessed  by  the  testator  at  the  time  of  his  death,  is 
treated  as  one  subject-matter  out  of  which  the  executors  are  entitled 
to  their  indemnity.  I  cannot  think  that  the  executors  can  be  so 
entitled,  if  they  cannot  make  good  their  claim  to  an  indemnity  gener- 
ally, against  the  whole  of  the  testator's  estate.  I  think  it  is  clear  that 
where  a  business  has  been  carried  on  under  such  an  authority  as  was 
conferred  on  the  executors  by  the  Will  of  this  testator,  they  would 
be  entitled  to  a  general  indemnity  out  of  the  estate  as  against  all  per- 
sons claiming  under  the  Will.  But  I  take  it  to  be  equally  clear  that 
they  could  not,  by  reason  only  of  such  authority,  maintain  this  right 
against  the  creditors  of  the  testator.  The  executors  would,  no  doubt, 
be  entitled  to  carry  on  a  business  of  the  testator  for  such  reasonable 
time  as  was  necessary  to  enable  them  to  sell  his  business  property  as 
a  going  concern,  and  would  even,  as  against  his  creditors,  be  entitled 

(«)  L.  B.  6  Q.  B.  346. 
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to  an  indemnity  in  respect  of  the  liabilities  properly  incurred  in  so 
doing.  Bnt  in  the  present  case  the  businesses  were  carried  on  for  a 
period  of  three  years,  and  it  is  obvious  that  this  was  not  done  merely 
for  the  purpose  of  effecting  a  sale.  I  agree  with  the  contention  of 
the  learned  counsel  for  the  appellants,  that  the  mere  fact  that  a  cred- 
itor stood  by  under  such  circumstances,  and  did  not  immediately 
take  steps  to  enforce  his  debt,  would  not  of  itself  entitle  the  execu- 
tors, as  against  him,  to  be  indemnified  out  of  the  estate.  But  when 
all  the  circumstances  of  the  case  are  considered,  I  do  not  think  that 
this  is  the  true  view  of  them.  .  .  .  Under  the  circumstances,  I  think 
that  the  proper  inference  is,  that  the  businesses  were  not  merely  con- 
tinued for  the  benefit  of  those  interested  under  the  Will,  but  that  they 
were  also  carried  on  with  the  assent  of  the  appellants  for  the  purpose 
of  securing  the  payment  of  the  debt  due  to  them.  If  this  be  the 
true  view,  it  can  hardly  be  contested  that  the  executors  of  the  testa- 
tor are,  as  against  the  appellants,  entitled  to  be  indemnified  out  of 
their  testator's  estate  against  the  liabilities  which  they  have  properly 
incurred." 

So  Lord  Macnaghten  says  {^) :  <'  If  a  testator's  business  is  carried 
on  after  his  death,  in  accordance  with  the  provisions  of  *the  Will,  the 
indemnity  of  the  executors  is  only  limited  by  the  amoimt  of  the 
assets  which  the  testator  has  authorized  the  executor  to  employ  in 
the  business.  If  the  business  is  carried  on  by  the  executors  at  the 
instance  of  the  creditors  without  regard  to  the  terms  of  the  Will,  the 
execators,  I  suppose,  have  the  ordinary  rights  of  agents  against  their 
principals.  But  I  can  see  no  reason  in  any  case  for  limiting  the 
indemnity  to  that  portion  of  the  assets  which  may  have  come  into 
existence  or  changed  its  form  since  the  testator's  death.  An  unse- 
cured creditor  has  no  right  against  ajiy  specific  i)art  of  the  assets. 
He  can  have  no  greater  right  in  respect  of  one  part  of  the  assets  than 
another.  It  is  all  one  estate.  His  right  is  to  see  that  the  executors 
get  in  the  estate  and  apply  it  in  due  course  in  payment  of  debts,  and 
he  may  sue  in  equity,  as  the  appellants  have  done,  to  enforce  that 
right." 

Lord  Macnaghten,  in  dealing  with  the  course  that  a  creditor  of  the 
testator  should  pursue,  says  («m)  :  "  Creditors  of  a  deceased  trader 
whose  business  has  been  continued  by  his  executors,  when  they  come 
for  an  administration  decree,  must  treat  the  continuance  of  the  busi- 

(«)  [1891]  A.  C.  pp.  207-208.  (««»)  Ibid,  p.  203. 
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ness  either  as  proper  or  improper.  If  the  business  has  been  properly 
continued  as  between  the  executors  and  the  creditors,  or  if  the  cred- 
itors choose  to  treat  it  so,  which  comes  to  the  same  thing,  the  execu- 
tors are  entitled  to  be  indemnified  against  all  liabilities  properly  in- 
curred in  carrying  it  on.  If  it  has  been  improperly  continued,  and 
the  creditors  choose  to  treat  the  continuance  as  improper,  they  may 
proceed  in  the  proper  way  to  make  the  executors  accountable  for  the 
value  of  the  assets  used  in  carrying  on  the  business,  and  they  may 
also  follow  the  assets  and  obtain  a  charge  on  the  business  in  the 
hands  of  the  executors  for  the  value  of  the  assets  misapplied,  with 
interest  thereon ;  and  they  may  enforce  the  charge  if  necessary  by 
n^eans  of  a  receiver  and  sale.  Then  there  can  be  no  room  for  any 
claim  to  indemnity  on  the  part  of  the  executors.  The  charge  in 
favor  of  the  trust  estate  must  be  satisfied  first.  The  executors  can 
only  take  what  is  left." 

•If  an  executor,  without  any  authority  from  the  wiU  (^),  take  upon 
himself  to  trade  with  the  assets,  the  testator's  estate  will  not  be  liable 
in  case  of  his  bankiniptcy ;  the  testator's  creditors  and  legatees  will 
have  a  right  to  prove  demands  for  such  of  the  assets  as  have  been 
wasted  by  the  executor  in  the  trade,  in  proportion  to  their  respective 
interests  .*  and  with  respect  to  such  of  the  assets  as  can  be  specific- 
ally distinguished  to  be  a  part  of  the  testator's  estate,  they  will  not 
pass  to  the  assignees ;  the  executors  holding  them  alimo  jure,  they  will 
not  be  liable  to  his  bankruptcy  (u). 

Again,  the  testator  may,  by  his  will,  qualify  the  power  of  his  ex- 
ecutor to  carry  on  trade,  and  limit  it  to  a  specific  part  of  the  assets, 
which  he  may  sever  from  the  general  mass  of  his  property  for  that 
purpose;  and  then  in  the  event  of  the  bankruptcy  of  the  executor, 
the  rest  of  the  assets  will  not  be  affected  by  the  commission,  although 
the  whole  of  the  executor's  private  property  wiQ  be  subject  to  its 
operation  (x).    Accordingly,  in  Cutbush  v,  Cutbush  (y),  a  testator 


(0  In  Eirkman  v.  Booth,  11  Beav. 
273,  280,  Lord  Langdale  said,  it  was  a 
role  without  exception,  that,  to  author- 
ize executors  to  carry  on  a  trade,  or 
permit  it  to  be  carried  on  with  the 
assets,  there  ought  to  be  the  most  dis- 
tinct and  positive  authority  and  direc- 
tion given  by  the  will  for  that  purpose. 
See  farther  as  to  what  shall  constitate 

[•1688] 


such  an  authority  and  direction,  Travis 
V.  Milne,  9  Hare,  141. 

(u)  Ex  parte  Oarland,  10  Yes.  110. 
Toller,  487.  Ex  parte  Biehardson,  1 
Buck,  202.    Ante,  p.  *559. 

(x)  Ex  parte  Gkirland,  10  Yes.  110. 
Toller,  487.  Ex  parte  Richardson,  1 
Buck,  202.  Thompson  v.  Andrews,  1 
M.  &  E.  116. 

(y)  1  Beav.  184. 
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directed  his  widow  to  carry  on  his  btLsiness,  until  his  youngest  child 
should  attain  twenty-one ;  and  for  that  purpose  gave  her  the  "  entire 
use,  disposal,  and  management  of  the  capital,  stock,  and  effects  which 
should  be  in,  due,  and  owing,  or  belonging  to  him  in  his  said  trade," 
at  the  time  of  his  decease,  and  he  authorized  his  executors  to  aug- 
ment the  capital  employed  therein :  The  executors  renounced,  and 
the  widow  took  out  admi^iistration :  And  Lord  Langdale,  M.B.,  held 
•that  the  specified  property  of  the  testator  only  (and  not  his  general 
assets)  was  liable  to  the  debts  contracted  by  the  widow  in  carrying 
on  the  trade  (2). 

It  must  be  observed,  that  wlitn  the  law  speaks  of  executors  not 
carrying  on  the  business  of  their  testator,  it  means,  that  they  are  not 
to  buy  and  sell:  There  are  many  cases,  when  executors  not  only 
may,  but  are  bound  to  continue  the  business  to  a  certain  extent : 
Thus  if  a  party  contracts  for  himself  and  his  executors  to  build  a 
house,  and  dies,  the  executors  must  go  on,  or  they  will  be  liable  in 
damages  for  not  completing  the  work  (a).  So  if  a  party  engages  to 
build  a  house,  and  dies,  after  having  procured  idl  the  necessary 
materials,  it  should  seem  that  his  executors  ought  to  complete  the 
work,  and  not  dispose  of  the  materials  at  a  loss  to  the  estate  (6). 
Again,  if  a  bookseller  undertakes  to  publish  a  work  in  parts,  and, 
before  the  completion  he  dies,  a  subscriber  has  a  claim  upon  the 
estate  to  complete  the  work ;  for  otherwise  those  parts  which  he  has 
purchased,  upon  the  faith  of  the  work  being  completed,  are  useless : 
So  if  a  man  makes  half  a  wheelbarrow,  or  half  a  pair  of  shoes,  and 
dies,  the  executors  may  complete  them,  and  they  are  not  bound  to 
sacrifice  the  property  of  their  testator  by  selling  articles  in  an  imper- 
fect state  (c).  So  if  the  deceased  died  possessed  of  a  manufactory, 
his  executors,  it  should  seem,  would  be  justified  in  continuing  the 
works  for  a  reasonable  time,  if  this  should  be  requisite  for  the  pur- 
pose of  selling  the  machinery  and  premises  to  advantage ;  and  they 
will  not,  at  least  in  equity,  be  charged  with  any  loss  sustained  in  em- 


(z)  A  direction  in  a  will,  that  the 
testator's  trade  shall  be  carried  on^ 
does  not  of  itself  authorize  the  employ- 
ment in  the  trade  of  more  of  the  testa- 
tor's prox>ert7  than  was  employed  in  it 
at  his  decease ;  nor  does  such  a  direc- 
tion conpled  with  a  direction  that  the 
testator's  debts  shall  be  paid,  authorize 
a  mortgage  of  his  real  estate,  not  em- 


ployed at  his  death  in  the  trade,  for  the 
purposes  of  carrying  it  on :  M'Neillie  v. 
Acton,  4  De  G.  M.  &  G.  744. 

(a)  Marshall  v,  Broadhurst,  1  Cr.  &  J. 
405.    AnU^  p.  *1696. 

(&)  1  Gr.  &  J.  405.    See  also  Edwards 
V,  Grace,  2  M.  &  W.  190. 

(c)  1  Cr.  &  J.  405.    See  Dakin  v.  Cope, 
2  Buss.  Ch.  C.  170. 
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ploying  the  ^assets  in  so  continuing  the  trade,  if  they  act  })q/mi  fidey 
and  according  to  the  best  of  their  judgment  {d). 

It  may  here  be  mentioned,  that  if  executors,  who  are  by  the  testa- 
tor's will  to  carry  on  his  trade  for  the  benefit  of  his  family,  suffer  a 
person  to  conduct  the  trade  in  his  own  name,  such  person  may  bring 
actions  in  his  own  name  for  goods  sold  by  him,  though  afterward 
accountable  to  the  executors  (e). 

In  Stemdale  v,  Hankinson  (/),  the  facts  were,  that  A.,  the  widow 
and  administratrix  of  B.,  continued  B.'s  trade  after  his  decease :  B., 
at  his  death,  was  indebted  to  C.  on  the  balance  of  an  account :  A. 
continued  to  receive  goods  from  and  to  make  payments  to  C.  as  B. 
had  done,  and  she  was  charged  in  account  by  G.  with  the  debt :  The 
payments  made  by  her  to  C.  exceeded  the  debt  5  but  a  balance  was 
ultimately  due  to  C. ;  And  it  was  held,  that  B.'s  debt  was  discharged 
by  A.'s  payments,  and  that  the  ultimate  balance  could  not  be  proved 
as  a  debt  against  B.'s  estate. 


(df)  Qarrett  r.  Noble,  6  Sim.  504.  See 
also  Accord.  ColUnBon  r.  Lister,  20 
Beav.  356,  365,  366,  by  Bomilly,  M.B. 


{e)  Wilkes  v.  Lister,  6  Esp.  78. 
(/)  1  Sim.  393. 


f  Executor* »  contracts.  Id  general, 
the  contract  of  an  administrator  or 
executor  binds  him  individually,  and 
not  the  estate,  Baker  v.  Fuller,  69  Me. 
152 ;  Hallock  v.  Smith,  50  Conn.  127 ; 
Seip  V.  Drach,  U  Pa.  St.  852 ;  Green- 
ing  V,  Sheffield.  Minor  (Ala.)  276; 
Steele  o.  Steele,  64  Ala.  488  ;  Kerchner 
V.  McRae,  80  N.  0.  219 ;  Fitzhugh  o. 
Fitzhugh.  11  Gratt.  800  ;  Ness  v.  Wood, 
42  Minn.  427;  unless  personal  exemp- 
tion from  liability  is  expressly  stipu- 
lated for.  Bott  V,  Barr,  95  Ind.  248 ; 
Douglass  V.  Leonard,  17  N.  T.  Supp. 
591 ;  and  although  the  contract  was 
contemplated  by  the  deceased.  Tar- 
borough  V.  Ward,  84  Ark.  204. 

1.  Contracts  in  course  of  administra- 
tion. This  rule  applies  to  contracts 
even  for  necessary  administration  ex- 
penses, Taylor  v.  Mygatt,  26  Conn. 
184  ;  or  goods  purchased  for  the  estate, 
Harding  o.  Evans,  8  Port.  221 ;  Lovell 

[*1690] 


«.  Field,  5  Vt.  218;  Vanderveer  «. 
Ware,  65  Ala.  606 ;  or  for  seryices  to 
the  estate.  Manning  «.  Osgood,  161 
Mass.  148;  Douglass  9.  Leonard,  17 
N.  Y.  Supp.  591 ;  Markham  «.  Wash- 
burn,  18  N.  Y.  Supp.  855 ;  McEldery 
«.  McEenzie,  2  Port.  88.  So,  for  col- 
lateral received  from  a  debtor  of  the 
estate  for  collection  and  appropriated 
by  the  administrator  after  payment  of 
the  amount  actually  due  to  the  estate. 
Cronan  v.  Cotting,  99  Mass.  884.  And 
the  claim  for  labor  so  performed  does 
not  constitute  a  set-off  against  the  suit 
of  the  administrator  for  moneys  of  the 
estate  loaned  to  the  defendant.  L'Engle 
«.  L'Engle,  19  Fla.  714. 

An  executor  or  administrator  has  no 
authority  to  create  debts  against  the 
estate.  Rich  v.  Sowles,  65  Vt.  185 ;  or 
render  it  liable  for  money  had  and 
received,  Hailey  v.  Wheeler,  4  Jones 
159 ;  or  even  for  advances  borrowed  to 


Ch.  II.  §  I,]     Contracts  in  Course  of  Administration, 


813 


pay  debts  of  the  estate,  Succession  of 
Mansion,  84  La.  An.  1246;  whether 
loaned  to  the  executor  on  his  individual 
credit,  Alterange  v.  Christiansen,  48 
Mich.  60 ;  or  on  the  credit  of  the  estate. 
Winston  v.  Young,  62  Minn.  1.  An 
administrator's  surety  is  not  liable  for 
debts  so  contracted  by  him.  Taylor  «. 
Mygatt,  26  Conn.  184.  The  personal 
representative  may,  however,  have  al- 
lowance  in  his  account  for  debts  in- 
curred  and  paid  by  him  for  tlie  proper 
administration  of  the  estate.  Daily  v. 
Daily,  66  Ala.  266;  and  equity  may 
direct  the  application  of  funds  of  the 
estate  to  the  payment  of  the  obligation 
incurred.  Thomson  v.  Smith,  64  N. 
H.  412. 

In  Connecticut,  the  statute  (1882  P. 
L.  146)  now  provides  for  the  direct  en- 
forcement of  such  obligations  against 
the  estate  or  against  the  representative 
personally.  But  this  statute  does  not 
apply  to  expenses  incurred  before  ap- 
pointment. Brown  o.  Eggleston,  58 
Conn.  110.  In  Georgia,  a  similar  act 
applies  by  its  terms  to  contracts  made 
before  the  passage  of  the  act.  Bright- 
well  «.  Jordan,  74  Ga.  486. 

In  general,  an  executor  or  administra- 
tor will  not,  for  want  of  suflScient  con- 
sideration, become  individually  liable 
on  his  promise  to  pay  a  distributive « 
share,  Adams  v,  Adams,  16  Yt.  228 ; 
or  a  debt  due  by  a  distributee,  McElwee 
v.  Story,  1  Rich.  0 ;  nor  on  a  verbal 
promise  to  pay  a  legacy.  Smith  v. 
Carroll,  112  Pa.  St.  890.  But  an  execu- 
tor  takes  an  assignment  of  a  distributive 
ahare  subject  to  a  mortgage  made 
by  the  distributee  which  he  had  prom- 
ised to  pay.  Herbert  o.  Smith,  Saxt. 
141. 

Funeral  expemes.  The  law  implies  a 
promise  on  the  part  of  the  executor  or 
administrator  to  pay  the  funeral  ex- 
penses so  far  as  he  has  assets,  Hap- 
good  V.  Houghton,  10  Pick.  154 ;  or  to 
reimburse  another  who  has  paid  them. 


Patterson  v,  Patterson,  59  N.  Y.  574  ; 
where  he  assented  to  the  payment. 
Estate  of  France,  76  Pa.  St.  220.  He  is 
liable  even  for  expenses  incurred  with- 
out his  authority,  Campfield  v.  Ely,  1 
Green  150;  before  his  appointment, 
Rappelyea  v.  Russell,  1  Daly  214 ;  and 
a  fortiori  for  expenses  incurred  at  his 
request.  Trueman  v.  Tilden,  6  N.  H. 
20^.  There  is,  however,  no  implied 
liability  for  unusual  and  unnecessary 
expenses,  especially  where  the  ordinary 
expenses  have  been  already  paid  by  the 
executor.  Hewett  v.  Bronson,  6  Daly  1. 
Counsel  fees.  Where  an  executor  or 
administrator  employs  counsel  in  the 
matters  of  the  estate,  he  is  individually 
liable  for  his  compensation,  and  suit 
can  be  brought  against  the  estate, 
Piatt  V.  Piatt,  106  N.  Y.  488 ;  Budlong 
V,  Clemens,  8  Dem.  145 ;  Clopton  v. 
Gholson,  58  Miss.  466 ;  Wait  v.  Holt, 
58  N.  H.  467  ;  especially  where  the  ex- 
ecutor has  expressly  made  himself  so 
liable.  Clarke  v.  Alexander,  71  Q&. 
500.  But  a  promise  to  pay  attorney's 
fees  incurred  by  his  predecessor  will 
not  be  implied  from  his  knowledge  that 
the  attorney  had  rendered  services.. 
Manning  «.  Leighton,  65  Vt.  84.  In 
Indiana,  the  attorney  may  elect  to  sue 
either  the  estate  or  the  executor  indi- 
vidually. Long  V.  Rodman,  58  Ind.  58. 
And  in  Illinois,  it  has  been  held  that 
he  can  only  recover  against  the  estate. 
Greene  v.  Grimshaw,  11  HI.  889.  The 
executor  cannot  create  a  lien  on  the 
property  of  the  estate  for  the  security 
of  the  attorney.  McMahon  v,  Allen,  4 
E.  D.  Sm.  519.  And  see,  as  to  the 
obligation  upon  the  administrator  de 
bonis  non  to  pay  fees  incurred  by  the 
executor  as  sole  legatee  (the  estate  being 
sufficient  after  payment  of  creditors), 
Bell  V.  Welch,  88  Ark.  189.  But,  in 
general,  an  attorney  employed  by  the 
residuary  legatee  has  no  claim  against 
the  estate,  although  his  services  were 
beneficial  to  it.    Scott  v.  Dailey,  89  Ind. 
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477.  And  fees  incurred  by  an  adminis- 
trator in  defense  of  the  good  name  of 
his  intestate  have  been  held  not  to  be  for 
the  benefit  of  the  estate  or  chargeable  to 
it.  Woodard  «.  Woodard,  86  8.  C.  118. 
As  to  directions  of  the  New  York  sur- 
rogate in  the  matter  of  employing 
counsel,  and  as  to  allowance  of  fees 
paid,  see  Redf.  Surr.  Pr.  448. 

NoU%  and  InUs^  A  negotiable  pron^is- 
sory  note  made  by  an  executor  or  ad- 
ministrator does  not  bind  the  estate, 
but  the  individual  making  it,  although 
made  in  his  official  name.  Iron  Manu- 
facturing Co.  «.  Gaskell,  2  Lea  742; 
Higgins  t?.  Driggs,  21  Fla.  108 ;  Lynch 
V.  Kirby,  65  Ga.  279 ;  Deas  v.  McRea, 
Id.  681 ;  McFarlin  «.  Stimson,  56  Ga. 
896 ;  Dunne  v,  Deery,  40  la.  251;  Orne 
«.  Ritchie,  12  Phila.  281 ;  Rittenhouse 
V,  Ammerman.,64  Mo.  197;  Christian 
V.  Morris,  50  Ala.  585.  As  to  the  ad- 
mission of  eyidence  to  show  a  contrary 
intent,  see  Stirling  «.  Winter,  80  Mo. 
141.  So,  the  personal  representative 
becomes  individually  liable  by  the  ac- 
ceptance of  a  draft  as  executor  or  ad- 
ministrator, "to  be  paid  when  funds 
are  received  from  the  estate,"  Carter  d, 
Thomas,  8  Ind.  218 ;  or  with  a  direc- 
tion to  "  charge  the  amount  against  me 
and  my  mother's  estate,"  Schmittler  v. 
Simon,  101  N.  Y.  554,  revg.  25  Hun  76 ; 
or  payable  "as  soon  as  accruing  rents 
jpenmt"  and  notwithstanding  an  order 
of  court  for  payment  out  of  the  assets. 
Perry  v.  Cunningham,  40  Ark.  185. 
And  the  rule  is  the  same  as  to  an  execu- 
tor's bond,  Patt-erson  v.  Craig,  1  Baxt. 
291 ;  or  a  covenant  entered  into  by  the 
executrix  and  her  husband  (he  becom- 
ing solely  liable  thereby).  Wilson  v. 
Fridenberg,  22  Fla.  114.  Even  his 
indorsement  of  a  Dote  in  renewal  of  the 
decedent's  own  indorsement  will  not 
render  the  estate  liable.  Bailey  v. 
Spofford,  14  Hun  86.  And  if  an  execu- 
tor makes  his  note  in  renewal  of  the 
decedent's  note,  and  it  is  indorsed  and 


paid  by  the  indorser  of  the  original  note, 
such  payment  will  not  make  him  a 
creditor  of  the  estate.  White  «.  Thomp- 
son, 79  Me.  207.  So,  as  to  a  surety  on 
the  administrator's  note  who  is  obliged 
to  pay  it  Voshage  «.  Voshage,  45  Mo. 
Ap.  172 ;  Crowley  t?.  McCrary,  Id.  850. 
An  administrator  is  personally  liable  on 
a  note  executed  under  a  void  order  of 
the  Probate  Court,  Wilburn  «.  McCal- 
ley,  68  Ala.  486 ;  McCalley  «.  Wilburn, 
77  Ala.  549 ;  although  he  intended  only 
to  bind  himself  in  his  representative 
capacity.  Thatcher  «.  Densmore,  5 
Mass.  595  ;  Yann  9.  Yann,  71  Ala.  154. 
His  sureties  on  the  administration  bond 
'  will  not  be  liable  even  for  a  note  given 
by  him  for  the  monimient.  Curtis  «. 
Bank,  89  O.  St.  579. 

But  a  debt  of  the  estate  will  not  be 
discharged  by  the  note  of  the  adminis- 
trator. Laird  v.  Arnold,  25  Hun  4 ; 
and  see  Yol.  U.  p.  226,  ubi  aupra.  And 
the  estate  may  be  held  on  the  adminis- 
trator's promise  for  the  performance  of 
any  duty  imposed  on  him  by  law. 
Brown  9.  Evans,  15  Ran.  88. 

2.  PromiM  to  pay  debtM  of  decedent. 
In  general,  the  personal  representative 
can  create  no  new  liability  against  the 
estate  except  for  the  expenses  of  admin- 
istration.   Brown  «.  Forst.  95  Ind.  248. 
Thus,  the  estate  will  not  be  rendered 
liable  by  the  administrator's  promise  to 
pay  an  alleged  debt  of  the  decedent. 
Moody  V.  Shaw,  85   Ind.  88  (but  see 
Piper  9.  Goodwin,  28  Me.  251) ;  nor  by 
the  administrator's  agreement  that  it 
should  continue  liable  to  a  surety  on  his 
signing  a  note,  given  by  the  heirs  and| 
the  surviving  partner  in  renewal  of  a 
note  by  the  decedent  and  his  partner, 
on  which  the  decedent  had  agreed  to 
indemnify  the  same  surety,  Kingman  r.* 
Sonle,  182  Mass.  285 ;  nor  by  an  execu- 
tor's agreement  to  submit  certain  debta 
of  the  deceased  with  other  matters  (not 
concerning  the  estate)  to  adjustment  in 
one  formal   suit,  Barry  «.  Davis,  88 
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Mich.  516 ;  or  to  pay  interest  on  a  judg- 
ment not  drawing  interest.  Pincknej 
9.  Singleton,  2  Hill  (8.  C.)  848. 

Offimderation — Statute  of  Frauds, 
There  must  be  a  new  and  valid  consid- 
eration to  render  the  executor  person-' 
ally  liable  on  the  new  promise,  and  such 
a  promise  will  charge  him,  and  not  the 
estate,  although  made  for  its  benefit, 
Austin  V.  Munro,  47  N.  Y.860 ;  Thomp- 
son V.  Canterbury,  2  McCrary  882; 
Ross  D.  Harden,  44  N.  Y.  Super.  Ct. 
26 ;  Luscomb  v,  Ballard,  5  Gray  408 ; 
Davis  «.  French,  20  Me.  21 ;  Snead  v. 
Coleman,  7  Gratt.  800;  Robinson  v. 
Lane,  22  Miss.  161 ;  and  in  terms  "as 
executor."  Sims  v.  Stilwell,  4  Miss. 
176 ;  Walker  o.  Patterson,  86  Me.  278. 
So,  if  the  other  party  has  been  induced 
by  the  contract  to  release  a  contract 
made  by  the  testator,  Fehlingerv.  Wood, 
184  Pa.  St.  517 ;  or  to  abandon  his 
right  of  distress,  Kershaw  v.  Whitaker, 
1  Brev.  9  ;  or  to  forego  suit  against  the 
estate  and  release  the  other  co-obligors, 
Mosley  v,  Taylor,  4  Dem.  642 ;  Bank 
of  Troy  «.  Topping,  9  Wend.  278  ;  but 
see,  as  to  forbearance  by  a  tax  collector 
to  levy  on  the  property  of  the  mort- 
gagor on  the  strength  of  the  promise  of 
the  mortgagee's  executor  to  pay  the 
taxes.  Dillaby  t.  Wilcox,  60  Conn.  71. 
So,  if  he  gives  his  own  note  in  renewal, 
and  oh  surrender,  of  the  note  of  the  de- 
cedent, Comthwaite  v.  First  National 
Bank,  67  Ind.  268  ;  irrespective  of  the 
fact  that  the  note  surrendered  could  not 
have  been  enforced  at  law,  Wilton  v. 
Eaton,  127  Mass.  174 ;  or  stipulates  for 
the  payment  of  a  deficiency  in  the 
written  assignment  of  a  mortgage  be- 
longing to  the  estate.  Westphal  9. 
Carter,  49  N.  Y.  S.  R.  874.  Sufficient 
assets  in  hand  make  a  sufficient  con- 
sideration. Bank  of  Troy  v.  Topping. 
9  Wend.  278;  Faxon  «.  Dyson,  1 
Cranch  C.  C.  441. 

If,  however,  there  is  no  new  consider- 
ation, he  will  not  be  bound  personally. 


even  by  his  note.  Ten  Eyck  v.  Vander- 
poel,  8  Johns.  120;  Schoonmaker  v. 
Roosa,  17  Johns.  804 ;  although  in  a 
note  the  consideration  need  not  be  ex- 
pressed, Ellis  V.  Merriman,  5  B.  Mon. 
296 ;  nor  by  his  agreement  to  adjust 
counter  claims.  HoUenback  v.  Clapp, 
103  Pa.  St.  60.  But  a  promise  to  pay 
out  of  assets  when  received  excludes 
in  its  terms  the  idea  of  personal  liability. 
Allen  V.  Graffins,  8  Watts  397. 

Under  the  Statute  of  Frauds  the 
promise  must  likewise  be  in  writing, 
and  a  parol  promise  by  the  executor 
or  administrator  to  answer  for  the  debt 
of  the  deceased  will  not  charge  him. 
Sidle  f),  Anderson,  45  Pa.  St.  464; 
although  the  creditor  relied  on  the 
promise  and  neglected  to  present  his 
claim  as  required  by  law.  Lewis  v. 
Champion,  18  Stew.  (N.  J.)  59. 

8.  Decedent* 9  business.  In  the  absence 
of  express  contracts  or  testamentaiy 
directions  on  the  part  of  the  decedent 
it  is  left  to  the  judgment  of  the  execu- 
tor or  administrator  to  determine  on 
his  own  responsibility  what  disposition 
shall  be  made  of  the  business,  and 
whether  it  shall  be  continued  tem- 
porarily for  the  purpose  of  closing  up 
without  loss.  Even  in  the  case  of 
a  disagreement  of  co-administrators  as 
to  the  advisability  of  a  sale  the  court 
will  not  interfere  by  injunction.  Bren- 
nan  o.  Lane,  4  Dem.  822.  Where  the 
business  is  carried  on  indefinitely,  it  is 
at  the  risk  of  the  executor,  and  he  must 
bear  the  loss.  Croswell  on  Exrs.  § 
664;  Woerner  on  Admn.  §  828;  Hooper 
V.  Hooper,  29  W.  Va.  276.  Estate  of 
Rose,  80  Cal.  166 ;  Estate  of  Prescott, 
Tuck.  480  ;  and  account  for  the  profits. 
Estate  of  Rose,  ubi  sujn*a ;  as  well  as 
for  the  assets  or  interest  used.  Estate 
of  Halloway,  18  Phila.  817;  Estate  of 
Wood,  1  Ashm.  814 ;  Hooper  o.  Hooper, 
ubi  supra.  He  cannot  pay  the  debts  of 
the  new  business  out  of  the  general  as- 
sets of  the  estate,  although  the  business 
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was  continued  under  an  order  of  the 
Probate  Court.  Altheimer  v.  Hunter, 
66  Ark.  159.  Thus,  he  will  become  indi- 
yidually  liable  for  goods  purchased  for 
the  business,  Matter  of  Sharp,  5  Dem. 
516 ;  or  for  debts  incurred  in  it. 
Mantz  V.  Brown,  11  La.  An.  472.  Such 
debts  are  not  claims  against  the  estate, 
Lucht  o.  Behrens,  28  O.  St.  281 ;  es- 
pecially where  the  business  has  been 
improvidently  carried  on  for  a  number 
of  years.  Woods  v.  Ridley,  27  Miss. 
119.  But  where  the  testator's  business 
(a  school)  is  continued  until  the  end  of 
the  school  year  for  the  purpose  of 
closing  it  out  without  loss,  the  loss  will 
fall  upon  the  estate,  and  not  upon  the 
executor  individually.  Matter  of  Bene- 
dict, 13  Abb.  N.  C.  67 ;  Oilman  «. 
Oilman,  1  Dem.  547.  So,  where  the 
business  was  continued  with  the  ap- 
proval of  the  family  and  next  of  kin 
for  the  benefit  of  the  son,  who  was 
approaching  his  majority  and  engaged 
in  the  business.  Poole  o.  Munday,  108 
Mass.  174.  On  the  other  hand,  an  ex- 
ecutor carrying  on  his  testator's  busi- 
ness must  keep  full  and  correct  books, 
and  account  for  all  profits  made.  Es- 
tate of  De  Haven,  15  Phila.  595. 
Where  the  continuation  is  reasonably 
necessary  for  the  purpose  of  winding 
up,  he  will  be  credited  with  the  neces- 
sary expenses  and  charged  with  the 
profits.  Merritt  v.  Merritt,  62  Mo.  150. 
But  he  cannot  be  charged  with  the  value 
of  the  good  will  and  the  profits  of  the 
business.  Matter  of  Randell,  2  Con- 
noly  29.  Under  the  Oebrgia  statute 
(Code,  §  2545)  the  administrator  may 
continue  the  business  of  the  decedent 
for  one  year.  But  even  in  such  case  he 
is  liable  individually  to  business  cred- 
itors, and  must  look  to  the  estate  for 
allowance  in  his  accounts.  Stephens  v. 
James,  77  Oa.  189. 

Poflrt'MTfihip  hutintu — Bights  of  sur- 
living  partner.  In  general,  the  effects 
and  business  of  a  partnership  go  to  the 


surviving  partner,  who  has  both  the 
authority  and  responsibility  for  closing 
it  up.  He  cannot,  however,  use  part- 
nership assets  for  his  individual  benefit. 
Case  V.  Abeel,  1  Paige  898 ;  and  if  he 
continues  business  with  the  partnership 
stock,  he  must  account  for  prices  real- 
ized or  fair  market  value.  Ames  v. 
Downing,  1  Bradf.  821.  And  if  he  car- 
ries on  the  business  beyond  the  point 
necessary  for  winding  it  up,  he  will  be 
liable  to  account  to  the  estate  of  the  de- 
ceased partner  for  profits,  and  in  case 
of  loss  for  simple  interest  on  the  value 
of  decedent's  share  of  the  partnership 
assets.  Brown's  Appeal,  89  Pa.  St. 
189.  The  administrator  of  the  deceased 
partner  may  bring  an  action  against  the 
survivor  for  the  balance  due  the  estate 
and  admitted  by  the  surviving  partner 
on  the  partnership  settlement.  Hol- 
man  v.  Nance,  84  Mo.  674.  The  sur- 
viving partner  may  sell  the  partnership 
assets,  even  to  the  executor  of  the  de- 
ceased partner,  Moses  v.  Moses,  50  Oa. 
9 ;  and,  conversely,  may  purchase  the 
interest  of  the  deceased  partner  from 
his  personal  representative,  although  he 
cannot  buy  it  at  his  own  sale.  Valen- 
tine «.  Nysor,  128  Ind.  47.  And  even 
where  the  executors  are  authorized  by 
the  will  to  sell  to  the  surviving  partner, 
and  he  is  one  of  the  executors,  the  sale 
is  voidable.  Denholm  «.  McKay,  148 
Mass.  484.  The  purchase  by  a  surviv- 
ing partner  of  the  deceased  partner's 
interest  will  carry  the  profits  of  the 
business  from  the  testator's  death. 
Kimball  v.  Lincoln,  99  111.  578.  In 
Ohio,  the  statute  provides  for  pur- 
chase by  the  surviving  partner,  and 
an  interest  in  the  good  will  is  included 
in  the  decedent's  estate,  and  does  not 
pass  exclusively  to  the  surviving  part- 
ner  except  by  purchase  from  the  estate. 
Rammelsberg  v.  Mitchell,  29  O.  St.  22. 
In  Missouri,  the  surviving  partner 
may  dispose  of  the  partnership  realty 
for  partnership  debts  under  an  order  of 
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the  Probate  Court.  Easton  v.  Court- 
Wright,  84  Mo.  27 ;  Wagner's  Statutes 
p.  80,  §  68.  And  where  the  executor 
of  the  deceased  partner  under  the  au- 
thority of  the  will  joins  with  the  sur- 
viving partner  in  a  deed  of  the  partner- 
ship realty,  the  proceeds  will  go  to  the 
surriying  partner  to  be  accounted  for 
in  the  partnership  settlement,  and  need 
not  be  accounted  for  by  the  executor, 
unless  it  appears  that  the  land  was  not 
in  fact  partnership  property.  Williams' 
Appeal,  122  Pa.  St.  472. 

In  general,  the  surviving  partner  is 
not  entitled  to  compensation  for  wind- 
ing up  the  business,  Brown's  Appeal, 
89  Pa.  St.  189  ;  Loomis  v,  Armstrong, 
49  Mich.  621 ;  Gregory  v.  Menefee,  88 
Mo.  418 ;  nor  chargeable  with  interest 
on  the  assets  while  winding  it  up. 
Gregory  v.  Menefee,  vbi  supra.  But 
compensation  may  be  allowed  the  sur- 
viving partner  in  special  cases  where 
the  business  has  been  profitably  carried 
on,  Robinson  v.  Simmons,  146  Mass. 
175 ;  or  to  the  executor  of  the  surviv- 
ing partner.  Dayton  v.  Bartlett,  88 
O.  St.  857. 

Continuing  pctrtnership  hvMneu.  In 
general,  the  executor  of  the  deceased 
partner  cannot  as  such  continue  the 
partnership  business  with  the  survivors 
in  the  absence  of  express  contract  or 
testamentary  directions.  He  cannot 
use  the  general  assets  of  the  estate  in 
such  business,  Tompkins  v.  Meeker,  26 
Cal.  50 ;  and  he  will  be  personally 
liable  for  debts  incurred,  if  he  con- 
tinues the  business  with  the  surviving 
partner,  Alsop  v,  Mather,  8  Conn.  684 ; 
Stedman  t>.  Feidler.  .20  N.  Y.  487 ;  or 
if  he  permits  the  surviving  partner  to 
carry  it  on  for  their  joint  benefit. 
Thompson  o.  Brown,  4  Johns.  Ch.  619. 
But  he  will  not  render  the  estate  liable 
to  such  creditors,  Stedman  v.  Feidler, 
ubi  iupra.  And  he  will  not  be  re- 
sponsible to  creditors  of  the  decedent's 
estate  for  loss  of  the  partnership  assets 


in  such  winding  up  by  the  survivor, 
but  only  for  new  assets  put  in  by  him, 
Thompson  e.  Brown,  ubi  supra;  es- 
pecially where  the  estate  is  insolvent. 
Stem's  Appeal,  95  Pa.  St.  504.  See 
too.  New  V.  Nicol,  73  N.  Y.  131.  And 
he  will  not  be  liable  for  debts  con- 
tracted  by  the  surviving  partner  in 
continuing  the  business  without  any 
consent  or  agreement  on  his  part  and 
against  his  protest.  Avery  v.  Myers, 
60  Miss.  867.  If  he  allows  the  testator's 
interest  to  remain  as  the  most  advis- 
able course  toward  a  settlement,  he 
is  not  liable  for  loss  which  could  not 
have  been  avoided  by  any  other  course. 
Browne  v.  Bedford,  4  Dem.  804.  But 
if  he  acts  against  the  express  direction 
of  the  will  to  withdraw  the  decedent's 
interest,  he  will  be  liable.  Hooley  v. 
Giere,  9  Abb.  N.  C.  8.  On  the  other 
hand,  the  surviving  partner  may  re- 
cover from  the  administrator  of  the 
deceased  such  firm  assets  as  have  been 
received  or  collected  by  him.  Calvert 
V.  Marlow,  18  Ala.  67.  But  distributees 
may  file  a  bill  in  equity  for  an  account 
against  the  administrator  and  the  sur- 
viving partner,  where,  after  settlement 
of  the  partnership  and  allowance  of 
the  claim  of  the  survivor  against  the 
deceased  partner,  the  status  has  been 
changed  by  subsequent  collection  of 
partnership  moneys.  Chapman  v. 
Chapman,  18  R.  I.  680.  As  to  credit 
on  the  partnership  settlement  of  pay- 
ments made  by  the  surviving  partner 
to  the  family  or  heirs  of  the  deceased 
partner,  see  Cohen  v.  Hymes,  18  N.  Y. 
Supp.  571 ;  Schermerhorn  v.  Brewer,  17 
Id.  701.  And  the  heirs  of  the  deceased 
partner  cannot  object  to  payments 
made  for  their  benefit  by  the  adminis- 
trator on  account  of  taxes  on  the  part- 
nership realty  pending  the  settlement 
of  the  partnership  business  by  the  sur- 
viving partner.  LoomlB  v,  Armstrong, 
68  Mich.  855. 
Adminiitration  hy  iurmving  paring. 
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Where  the  surviving  partner  is  admin- 
istrator of  the  deceased,  he  must  ac- 
count in  the  Probate  Court  for  the 
settlement  of  the  partnership  affairs. 
Leland  «j.  Newton,  102  Mass.  850.  He 
should  settle  up  the  partnership  estate 
first,  Palicio  «.  Eigne,  15  Or.  142  ;  and 
may  forfeit  his  commissions  by  malad- 
ministration of  the  partnership.  Estate 
of  Unruhe,  13  Phila.  887.  And  the  sur- 
vivor's executor  may  be  required  by 
the  administrator  de  boni$  rum  of  the 
other  partner  to  produce  the  partner- 
ship books  for  examination.  Perrin 
V,  Calhoun  County  Judge,  49  Mich.  842. 

Directions  of  will.  Where  partner- 
ship business  is  continued  under  direc- 
tion of  the  will,  subsequent  creditors  of 
the  partnership  will  not  become  credit- 
ors of  the  decedent's  estate.  Matter  of 
Stern,  2  Connoly  204.  And  the  general 
assets  of  the  estate  will  be  first  liable  to 
general  creditors.  Morrow  v.  Morrow, 
2  Tenn.  Ch.  549.  And  the  executors 
or  trustees  designated  by  the  will  for 
the  purpose  of  continuing  the  partner- 
ship business  will  not  thereby  become 
partners,  although  express  authority  is 
given  them  to  incur  liabilities,  &c.,  as 
fully  as  the  testator  could  have  done. 
Noyes  «.  TumbuU,  54  Hun  26.  So, 
by  continuing  the  testator's  partnership 
business  by  direction  of  the  will,  the 
executor  does  not  render  himself  liable 
for  former  partnership  debts  contracted 
in  testator's  lifetime,  and  the  surviving 
partner  cannot  give  partnership  re- 
newals for  such  debts.  Mattison  «. 
Farnham,  44  Minn.  95. 

The  executor  may,  however,  under 
the  express  directions  of  the  will  be- 
come a  partner,  and  even  allow  the  sur- 
viving partner  a  definite  sum  in  lieu 
of  the  services  of  the  deceased  partner 
(the  amount  being,  by  the  will,  left 
discretionary  with  the  executor),  al- 
though such  surviving  partner  is  a  co- 
executor.  Matter  of  Bach,  2  Connoly 
490.    And  there  may  be  a  testamentary 


provision  for  the  compensation  of  the 
executor  over  and  above  his  interest  in 
the  partnership.  Allen's  Appeal,  125 
Pa.  St.  544. 

To  subject  the  estate  of  a  decedent 
to  debts  of  the  partnership  contracted 
after  his  death  there  must  be  clear  and 
express  testamentary  directions.  Bacon 
«.  Pomeroy,  104  Mass.  586.  It  is  not 
enough  to  leave  the  property  to  the 
executor  "to  be  managed  and  con- 
veyed at  his  discretion  "  for  the  benefit 
of  the  family.  Citizens'  Mutual  Insur- 
ance Co.  V,  Llgon,  59  Miss.  805.  On 
the  other  hand,  under  a  direction 
for  the  continuance  of  the  partnership 
for  two  years,  the  executors  are  at 
liberty  to  dissolve  it  at  the  end  of  that 
period,  notwithstanding  contracts  made 
by  the  other  partner  for  employment 
of  manager,  &c.,  beyond  that  time. 
Berry  v.  Folkes,  60  Miss.  576. 

If  the  direction  is  to  continue  the 
testator's  capital  in  the  business,  it  will 
not  authorize  liabilities  or  render  the 
estate  liable  beyond  the  amount  in- 
vested at  testator's  death.  Smith  v. 
Ayres,  101  U.  S.  820  ;  Jones  v.  Walker, 
108  U.  8.  444 ;  Burwdl  f».  Madeville, 
2  How.  560  ;  and  will  not  include  un- 
divided profits  in  the  possession  of  the 
firm,  Dean  v.  Dean,  54  Miss.  28 ;  or 
profits  made  after  testator's  death  and 
distributed  from  time  to  time  to  his 
family  under  the  direction  of  the  will. 
Jones  f>.  Walker,  nbi  tupra.  Such 
direction  does  not  authorize  the  invest- 
ment of  further  capital.  Brasfield  o. 
French,  59  Miss.  682.  And  creditors 
seeking  to  charge  particular  property 
must  show  that  it  was  part  of  the  prop- 
erty used  in  the  business.  Wilson  v. 
Fridenberg.  21  Fla.  886. 

On  failure  or  abandonment  of  the 
business  the  executor  must  account  for 
the  interest  of  the  testator.  Estate  of 
Snyder,  48  N.  Y.  S.  R.  648.  And  if 
the  privilege  is  bequeathed  him  of  car- 
rying on  the  business  for  a  designated 


Ch.  II.  §  I.]        Carrying  on  the  Testator's  Trade. 


319 


time  without  interest  for  the  use  of  the 
capital,  he  will  be  liable  for  its  safe  re- 
turn as  a  loan  at  the  end  of  the  time. 
Bennett  t,  Hoffman,  68  Md.  78. 

Where  executors  continue  the  busi- 
ness under  the  direction  of  the  will  in 
good  faith  and  believing  it  to  be  for 
the  interest  of  the  estate,  they  will  not 
be  liable  to  creditors  of  the  estate  for 
losses  resulting,  Dwyer  v.  Eatteyer, 
68  Tex.  654 ;  but  such  losses  must  be 
borne  by  the  estate,  Cline's  Appeal,  106 
Pa.  St.  617 ;  and  charged  to  Income 
(bequeathed  for  life)  rather  than  to  the 
remainder,  Matter  of  Jones,  108  N.  Y. 
625,  affg.  87  Hun  480 ;  so  too,  Donnat 
«.  Jones,  2  Dem.  602;  Hepburn  v, 
Hepburn,  2  Bradf.  74  ;  as  in  the  case 
of  business  continued  without  express 
testamentary  direction.  Ver  Duin  o. 
Ver  Duin,  16  Stew  (N.  J.)  825.  The 
debts  of  the  new  business  cannot  be 
enforced,  however,  against  the  estate, 
even  by  a  bill  in  equity  to  reimburse 
the  surviving  partner  who  paid  them, 
unless  incurred  add  presented  within  the 
statutory  limit  of  time,<although  within 
the  term  prescribed  by  the  will  for  con- 
tinuing the  business.  Pitkin  v,  Pitkin, 
7  Conn.  807.  And  losses  incurred  by 
negligence  in  keeping  up  testator's  busi- 
ness under  direction  of  the  will  must  be 
borne  by  the  executors.  Will  of  Rum- 
sey,  18  N.  Y.  Supp.  402. 

The  contracts  of  the  executrix  in 
carrying  on  testator's  business  pursuant 
to  the  will  bind  her  individually,  and 
not  the  estate,  Delaware  &c.  Rail- 
road V.  Gilbert,  44  Hun  201 ;  except 
by  clear  directions  of  the  will  itself. 
Bacon  «.  Pomeroy,  104  Mass.  577.  In 
general,  the  executor  is  individually 
liable,  with  the  right  to  be  reimbursed 
from  the  estate,  Poxworth  «j.  White,  73 
Ala.  224 ;  but  only  so  far  as  it  is  em- 
ployed in  the  business,  not  including 
adjoining  real  property,  though  it  had 
been  Improved  out  of  the  profits  derived 
from  the  business,  Laible  «.  Ferry,  6 


Stew.  (N.  J.)  791,  revg.  4  Id.  666 ;  S. 
C.  12  C.  E.  Gr.  146. 

If  the  executor  is  insolvent,  however, 
the  debts  contracted  in  the  business 
under  the  direction  of  the  will  may  be 
enforced  against  the  general  estate, 
Clapp  «.  Clapp,  44  Hun  451 ;  by  bill  in 
equity,  Willis  v.  Sharp,  113  N.  Y. 
586.  affg.  48  Hun  484  ;  after  settlement 
of  the  estate  in  due  course,  and  not  by 
Judgment  and  receiver  in  the  first 
instancy.  Willis  «.  Sharp,  115  N.  Y. 
896.  But  creditors  must  exhaust  their 
remedy  against  the  executor,  unless 
there  is  special  reason  (such  as  the  in- 
solvency of  the  executor  for  equitable 
interposition).  Laible  o.  Ferry,  ubi 
iupra.  And  a  court  of  equity  will  not^ 
in  genei-al,  control  a  discretion  expressly 
given  to  a  majority  of  the  executors  in 
the  interest  of  a  minority.  Will  of 
Rumsey,  18  N.  Y.  Supp.  402. 

BuHnesa  continued  under  partnership 
articles.  The  articles  of  copartnership 
may  provide  for  its  continuance  after 
the  death  of  a  partner  for  a  specified 
time.  Matter  of  Laney,  50  Hun  15 ; 
S.  C.  Laney  «.  Laney,  6  Dem.  241.  But 
not  at  the  option  of  the  survivor. 
Hart  V,  Anger,  88  La.  An.  841.  The 
general  estate  is  not  liable  for  subse- 
quent debts  incurred  in  the  partner- 
ship business,  under  a  provision  that 
the  survivor  shall  continue  the  business 
for  a  fixed  period  and  that  the  estate 
of  the  deceased  partner  shall  share 
profits  and  losses,  Stewart  v.  Robinson, 
21  Abb.  N.  C.  68 ;  S.  C.  115  N.  Y. 
828;  although  it  may  be  made  liable 
even  for  new  debts  incurred  by  an  ex- 
press contract  to  that  effect.  Loughlin 
V.  Lorenz,  48  Pa.  St.  275.  An  agree- 
ment for  the  continuance  of  the  part- 
nership will  not  make  the  executor 
a  partner  of  the  survivor,  when  he 
merely  leaves  the  decedent's  interest  in 
the  business  and  takes  no  active  part  in 
its  management.  Stewart  v,  Robinson, 
115  N.  Y.  828.    And  the  executor  will 
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not  in  such  case  become  indiyidually 
liable  on  contracts  of  the  sunriYing 
partner  in  the  continuation  of  the  busi- 
ness. Wild  9.  Davenport,  19  Vroom 
129. 

4.  MainJUnanM  cf  fcmily.  At  com* 
mon  law  expenditures  and  contracts 
made  for  the  benefit  of  the  family  of 
the  decedent  after  his  death  do  not  bind 
his  estate,  e,  g,  for  medical  attendance 
on  the  family,  Johnston  v.  Morrow,  1 
Stew.  (N.  J.)  827  ;  although  the  admin- 
istrator may  become  individually  liable 
on  such  a  promise  (for  board  of  chil- 
dren of  the  decedent).  Higgins  o.  Etol- 
lock,  60  Hun  126.  In  some  states,  how- 
ever, the  estate  becomes  liable,  and  such 
expenditures  are  allowed  out  of  the 
estate;  e,  g.,  for  education  of  the 
children.  Perry  «.  Field,  40  Ark.  175 
(on  a  note  made  by  the  executor  as 
"guardian");  or  care  of  a  lunatic 
member  of  the  family,  Eost's  Appeal, 
107  Pa.  St.  143 ;  or  nursing  and  neces- 
saries for  sick  servants.  Edelen  o. 
Edelen,  11  Md.  415.  For  statutory 
allowances  to  the  widow  and  children, 
see  Vol.  II.  p.  865,  vbi  supra. 

6.  CantracU  <u  to  land.  At  common 
law  the  title  to  the  land  passes  to  the 
heirs,  and  an  administrator  or  executor 
binds  himself  individually,  and  not  the 
estate,  by  his  contracts  in  regard  to  it. 
This  is  true  of  his  covenants  in  a  deed 
in  execution  of  a  probate  sale.  Hale 
V,  Marquette,  69  la.  876 ;  Prouty  «. 
Mather,  49  Vt.  415;  Sumner  v.  Wil- 
liams, 8  Mass.  162 ;  Colbert  v.  Moore, 
64  Ga.  502.  So  too,  he  cannot  render 
the  estate  liable  for  his  failure  to  com- 
plete a  contract  made  by  himself  under 
a  power  of  sale,  Whitlock  «.  Wash- 
bum,  17  N.  Y.  Supp.  60 ;  nor  will  his 
own  estate  be  liable  on  his  agreement 
for  a  lease  made  under  a  sufficient 
power  in  the  will,  but  left  unexecuted 
at  the  time  of  his  death.    Houck  v. 


Staufler,  81  Pa.  St.  285.  An  executor 
is  liable  as  such  upon  covenants  in  a 
lease  executed  by  bis  testator  as  lessee, 
whether  he  enters  into  poGsession  of 
the  demised  premises  or  doL  Howard 
V.  Heinerschit,  16  Hun  177.  But  if  he 
enters  into  posseasion,  he  will  become 
individually  liable  for  the  subeequeni 
rent.  Id. ;  Inches  o.  Dickinson,  2  Allen 
72;  at  least  to  the  extent  of  profits 
received  by  him.  Becker  o.  Walworth, 
46  O.  St  109. 

Where  there  is  no  authority  given 
either  by  contracts  of  the  deceased  or 
testamentary  directions  or  by  statute, 
the  personal  representative  has  no 
authority  to  incur  debts  or  make  ex- 
penditures for  the  care  of  the  real 
property  or  the  crops  growing  on  it. 
As  to  the  right  to  the  crops,  see  VoL  L 
p.  848,  n.,  uhi  supra;  as  to  possession 
and  control  of  the  land,  see  Vol.  IIL 
p.  .181,  vbi  supra.  Thus,  he  will  be 
individually  liable,  and  the  estate  will 
not  be  liable  on  his  contracts  for  ser- 
vices in  managing  the  land,  Vann  e. 
Vann,  71  Ala.  154 ;  and  supplies.  Suc- 
cession of  Sparrow,  89  La.  An.  696  ; 
Florsheim  v.  Holt,  82  La.  An.  188. 

He  may,  however,  bind  the  estate  in 
carrying  out  the  testator's  own  con- 
tracts for  working  the  land  for  the 
balance  of  the  year,  Lawton  v.  Fish, 
51  Ga.  647;  or  by  his  own  contracts 
made  under  the  directions  of  the  will, 
Palmer  v.  Moore,  82  Ga.  177 ;  Hinson 
V.  Williamson,  74  Ala.  180;  Tyson  v. 
Walston,  88  N.  C.  90;  or  incurred  by 
consent  of  all  the  parties  in  interest. 
Estate  of  Mansfield,  80  la.  681. 

In  some  states  there  is  statutory  pro- 
vision for  carrying  on  the  plantation 
of  the  deceased,  and  the  estate  will  be 
liable  for  the  expenses  incurred  by  the 
personal  representative  in  so  doing, 
Jordan  «.  Brown,  72  Ga.  495 ;  Rein- 
stein  V.  Smith,  66  Tex.  247. 
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SECTION  n. 

Of  the  Liability  of  an  Executor  or  Administrator  in  respect  of  his  own 
tortious  or  negligent  Acts:  and  herewith  of  Devastavit ;  and  of  Ex- 
ecutor^ Accounts  and  Allowances. 


DevastavU, 


It  remains  to  investigate  what  shall  amount  to  such  a  violation  or 
neglect  of  duty  by  an  executor  or  administrator,  as  shall  make  him 
personally  responsible.! 

This  species  of  misconduct  is  called  in  law  a  devastavit :  that  is,  a 
wasting  of  the  assets  -,  and  is  defined  to  be,  a  misman- 
agement of  the  estate  and  effects  of  the  deceased,  in 
squandering  and  misapplying  the  assets  contrary  to  the  duty  *im- 
posed  on  them,  for  which  executors  or  administrators  shall  answer 
out  of  their  own  pockets,  as  far  as  they  had,  or  might  have  had,  as- 
sets of  the  deceased  (g). 

An  executor  is  personally  liable  in  equity  for  all  breaches  of  the 
ordinary  trusts  which,  in  courts  of  equity,  are  consid-  Executor  lubie  for 
ered  to  arise  from  his  oflce  (h).  And  it  may  here  be  ^^  i^m^c? 
observed,  that  where  personal  property  is  bequeathed  probate  by  execu- 
to  executors,  as  trustees,  the  circumstance  of  taking  ^  %^trSgSt^^ 
probate  of  the  will  (i)  is,  in  itself,  an  acceptance  of  the  ^^' 
particular  trusts :  Therefore,  where  the  will  contains  express  direc- 


t  See  note  1  on  p.*1726  ubi  infira. 

(g)  Bao.  Abr.  ibcon.  (I.)  1. 

(h)  Be  Marsden,  26  C.  D.  783,  789. 

(t)  And  where  probate  is  granted  to 
one  of  several  executory,  the  right  of 
the  others  being  reserved,  it  enures  to 
the  benefit  of  all  and  a  slight  aet  of  in- 
termeddling by  the  ezecntor,  who  has 
not  joined  in  proving  the  will,  will 
amount  to  the  acceptance  of  the  ofKoe 
of  ezecntor.  Cummins  v.  Ormmiins,  3 
J.  &  L.  64.  8  Lr.  Eq.  Bep.  723.  And 
where  one  appointed  executor  inter- 
meddled with  the  estate  of  the  testator 
and  afterward  renounced,  it  was  held 


that  he  was  liable  to  be  sued  in  equity 
in  the  character  of  executor  by  the 
legatees  under  the  will,  one  of  whom 
was  also  executrix,  and  had  proved  the 
will.  Bogers  v,  Frank,  1  Y.  &  J.  409. 
So,  too,  where  two  out  of  three  execu- 
tors proved  the  will,  and  the  third,  who 
did  not  prove,  administered  part  of  the 
assets,  and,  as  purchaser,  paid  the  pur- 
chase-money of  the  stock  in  trade  to 
one  of  the  other  two  executors  who 
misapplied  the  money,  it  was  held  that 
he  was  liable  as  executor,  being  by  his 
conduct  completely  executor.  Kilbeo 
V.  Sneyd,  2  Moll.  186. 

21  riesi] 
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tions  what  the  executors  are  to  do,  an  executor,  who  proves  the 
will,  must  do  all  which  he  is  directed  to  do  as  executor,  and  he  can- 
not say,  that  though  executor,  he  is  not  clothed  with  any  of  those 
trusts  {j). 

The  general  rule  adopted,  with  respect  to  the  liability  of  executors 
and  administrators  on  this  head,  is  founded  upon  two  principles :  1st, 
That  in  order  not  to  deter  persons  from  ^undertaking  these  oflces, 
the  court  is  extremely  libei*al  in  making  every  possible  allowance, 
and  cautious  not  to  hold  executors  or  administrators  liable  upon 
slight  ground :  2nd,  That  care  must  be  taken  to  guard  against  an 
abuse  of  their  trust  (A;). 

Executors  and  administrators  may  be  guilty  of  a  devastavit  not 
only  by  a  direct  abuse  of  them,  as  by  spending  or  consuming,  or  con- 
verting to  their  own  use  (Z),  the  effects  of  the  deceased,  but  also  by 
such  acts  of  negligence  and  wrong  administration,  as  will  disappoint 
the  claimants  on  the  assets  (m). 

With  respect  to  incurring  the  charge  by  plain  and  palpable  acts  of 

abuse,  an  example  of  this  sort  of  devastavit  may  be 

SSro?abcK?^^*  afforded  by  recurring  to  a  subject  ak'eady  considered : 

viz,j  the  application  of  the  assets  to  the  satisfaction  of 
the  executor's  own  debt  to  a  third  party  (n).  So  where  the  executor 
(iollusively  sells  the  testator's  goods  at  an  under-value,  when  he  might 
have  obtained  a  higher  price  for  them,  it  is  a  devastavit,  and  he  shall 
answer  the  real  value  {o). 

With  regard  to  a  devastavit  arising  from  the  mal-administration  of 

by  inai4uiministn-  *^®  exccutor  or  administrator,!  the  charge  wiU  be  in- 
curred by  misapplying  the  assets  in  undue  expenses 


tlon. 


(j)  Muoklow  V,  Fuller,  Jacob.  198. 
Booth  V,  Booth,  1  Beav.  125.  Stiles  v. 
Guy,  4  Y.  &  CoU.  671,  676.  WiUiams 
V.  Nixon,  2  Beav.  472.  But  where  the 
same  persons  are  appointed  trustees 
and  executors  of  a  will,  a  revocation 
by  the  testator  of  their  appointment  as 
executors  is  not  necessarily  a  revoca- 
tion of  their  appointment  as  trustees : 
Graham  v.  Graham,  16  Beav.  650.  Cart- 
wright  r.  Shepheard,  17  Beav.  301.  Wor- 
ley  t'.  Worley,  18  Beav.  58. 

(k)  Powell  V.  Evans,  5  Ves.  843.  Ra- 
phael r.  Boehm,  13  Ves.  410.  Tebbs  v. 
Carpenter,  1  Madd.  298. 

[•1692] 


(I)  A  disposing  of  the  goods  of  the 
testator  to  the  executor's  own  use  is 
no  devastavitj  if  he  pays  the  testator's 
debts  to  the  value,  with  his  own  money, 
in  such  order  as  the  law  appoints :  Mer^ 
chant  v.  Driver,  1  Saund.  307.  Com. 
Dig.  Admon.  (I.  2).     Ante,  p.  *567. 

(m)  Bac.  Abr.  Exors.  (L.)  1. 

(n)  See  ante,  p.  *806. 

(o)  Went.  Off.  Ex.  302, 14th  edit.  Bac. 
Abr.  Exors.  (L.)  1.  Bice  v.  Gk>rdon,  11 
Beav.  265. 

t  See  note  1  on  p.*1726  ubi  it\fra. 
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for  the  funeral  {p) ;  in  the  payment  of  debts  out  of  their  legal  order, 
to  the  prejudice  of  such  as  are  superior  {q) ;  or  by  an  assent  •to,  or 
payment  of  a  legacy,  when  there  is  not  a  fund  sufScient  for  cred- 
itors (r). 

It  must,  however,  be  observed,  that  it  is  not  a  devastavit  in  an  ex- 
ecutor or  administrator  to  pay  a  debt  of  an  inferior 

Devastavit  in  My* 

degree,  before  one  of  higher,  of  which  he  had  no  notice  ing  debts  of  Me- 
(s).  And  it  has  been  doubted  whether  it  is  any  devas-  debu  of  superior 
tavit  to  pay  over  the  whole  of  the  assets  to  the  legatees 
or  parties  entitled  in  distribution,  so  as  to  leave  nothing  to  satisfy  a 
claimant  for  a  valuable  consideration,  if  the  executor  had  no  notice 
of  the  existence  of  the  demand,  and  a  reasonable  time  elapsed,  after 
the  death  of  the  testator,  before  the  payment  by  the  executor  to  the 
legatees,  or  next  of  kin  {t).  But  the  modem  authorities  appear  to 
establish  that  the  mere  circumstance  of  want  of  notice  of  a  debt  or 
claim  against  the  estate  of  the  deceased  will  not  excuse  the  executor 
from  the  payment  or  satisfaction  of  it,  if  .the  assets  were  originally 
sufftcient  for  that  purpose,  notwithstanding  that,  in  ignorance  of  the 
existence  of  the  debt  or  claim,  he  may  have  handed  over  the  assets 
honafide  to  legatees  or  parties  entitled  in  distribution  (u). 

An  executor  or  administrator  can  now  protect  himself  by  taking 
the  proper  steps,  for  by  stat.  22  &  23  Vict.  c.  35,  it  is 
enacted :  sect  29,  "  Where  an  executor  or  administrator  or^^miSsSSr^' 
shall  have  given  such  or  the  like  notices  (x\  as  in  the 
opinion  of  the  Court  in  which  such  executor  or  admin-  ^a^te  oftSitor 
istrator  is  sought  to  be  charged,  would  have  been  given  notiSf^ven  by  «- 
by  the  Court  of  Chancery  in  an  administration  suit  for  S^^^ "'  ~*°^°'"- 
creditors  and  others  to  send  in  to  the  executor  or  ad- 
ministrator their  claims  against  the  estate  of  the  testator  or  intes- 
tate, such  executor  or  administrator  shall,  at  the  expiration  of  the 
time  named  in  the  said  notices,  or  the  last  of  the  said  notices,  for 


( J))  AnUy  p.  *836  et  seq, 

(q)  Ante,  p.  *850  et  seq.  But  if  the 
executor  pays  an  inferior  debt  with  his 
own  money,  though  it  be  to  the  value 
of  the  testator's  goods  in  his  hands,  it 
should  seem  that  it  will  not  be  a  devas- 
tavit: for  the  property  of  the  assets 
will  not  be  changed  thereby,  but  they 
remain,  as  against  a  creditor  of  a  debt 
of  a  superior  degree  in  the  same  plight 


as  they  were  before.  Com.  Dig.  Admon. 
(I.  2).  Wheatley  v.  Lane,  1  Baund.  218, 
by  Pemberton,  arguendo, 

ir)Ante,  p.  •1202. 

(8)  See  ante,  p.  "879. 

(0  See  ante,  p.*1205  et  seq, 

(tt)  Ante,  p.*1206. 

{x)  See  Ord.  LV.,  rr.  44-61,  E.  S.  C. 
1883,  for  the  notices  which  would  have 
to  be  given  in  an  administration  suit. 

[♦1693] 
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sending  in  such  claims,  bo  at  liberty  to  distribute  the  assets  of  the 
testator  or  intestate,  or  any  part  thereof,  amongst  the  parties  •en- 
titled thereto,  having  regard  to  the  claims  of  which  such  executor  or 
administrator  has  then  notice,  and  shall  not  be  liable  for  the  assets, 
or  any  part  thereof,  so  distributed  to  any  person  of  whose  claim  such 
executor  or  administrator  shall  not  have  had  notice  at  the  time  of  the 
distribution  of  the  said  assets,  or  a  part  thereof,  as  the  case  may  be  \ 
but  nothing  in  the  present  Act  contained  shall  prejudice  the  right  of 
any  creditor  or  claimant  to  follow  the  assets,  or  any  part  thereof, 
into  the  hands  of  the  j)erson  or  persons  who  may  have  received  the 
same  respectively." 

If  the  executor  surrenders,  or  otherwise  fails  to  preserve  the  residue 
of  a  term  of  years,  where  the  land  is  of  greater  yearly  value  than 
the  rent,  it  is  a  devastavit  {y).  On  the  other  hand,  if  the  rent  be 
greater  than  the  yearly  value  of  the  land,  and  the  testator  was  the 
assignee  of  the  term,  the  executor  may  be  guilty  of  a  devastavit  in 
neglecting  to  exonerate  the  estate  of  the  testator  from  its  liabilities 
in  respect  of  the  lease  by  assigning  it  to  some  other  person  (z).  If 
a  term  be  assigned  by  an  executor  in  trust  to  attend  the  inheritance^ 
he  is  liable  to  the  creditors  for  a  devastavit;  for  the  term  has  by  this 
means  become  not  assets  at  law  (a). 

The  law  formerly  pressed  very  hardly  on  executors  and  adminis- 
Distinction  he-  trators  who,  iu  the  exercise  of  an  honest  discretion, 
ind^fSimiStataStora  released  or  compounded  debts  due  to  the  testator  or 
S  wm^i1!d£g  intestate.  The  hardship  has  been  much  mitigated  by 
^^^-  legislation,  first  by  Lord  Cranworth's  Act,  23  &  24  Vict, 

c.  145,  s.  30,  and  then  by  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  which  repealed  the  above-mentioned 
section  of  Lord  Cranworth's  Act,  and  by  sect.  37  afforded  a  still  larger 
relief  to  executors. 

The  effect  of  sect.  30  of  Lord  Cranworth's  Act  was  to  make  it  law- 
28  &  24  Vict  c.  146,  ^  *^r  executors  to  compound,  compromise,  or  refer  to 
■•  ^*  arbitration  all  claims  relating  to  the  testator's  estate 

without  •being  responsible  for  any  loss  occasioned  thereby.  This 
provision,  however,  only  extended  to  persons  acting  under  a  will  or 
codicil  executed  after  the  28th  August,  1860,  or  under  a  will  or 
codicil  confirmed  or  revived  by  a  codicil  executed  after  that  date. 

(y)  Wentw.  Oflf.  Ex.  o.  13,  p.  312, 14th  (z)  Rowley  v,  Adams,  4  M.  &  Cr.  534. 

edit.    Thompsons.  Thompson,  9 Price,      AntCf  p.*1631,  note  (/). 
476.  (a)  Charlton  v.  Low,  3  P.  Wms.  330. 

[•1694]     [•1695] 
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The  above  section  of  Lord  Cranworth's  Act  is  now  repealed  by  the 
Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Executor  may  now 
Vict.  c.  41),  by  the  37th  section  of  which  it  is  enacted  SSlfdeSta.  ^^  "" 

that—  44  A  46  Vict.  C.  41. 

(1)  An  executor  may  pay  or  allow  any  debt  or  claim  on  any  evi- 
dence that  he  thinks  sufficient. 

(2)  An  executor,  or  two  or  more  trustees  acting  together,  or  a  sole 
acting  trustee,  where  by  the  instrument,  if  any,  creating  the  trust,  a 
sole  trustee  is  authorized  to  execute  the  trusts  and  powers  thereof, 
may,  if  and  as  he  or  they  think  fit,  accept  any  composition  or  any 
security,  real  or  personal,  for  any  debt  or  for  any  property  real  or 
personal  claimed,  and  may  allow  any  time  for  payment  of  any  debt, 
and  may  compromise,  compound,  abandon,  submit  to  arbitration,  or 
otherwise  settie  any  debt,  account,  claim,  or  thing  whatever  relating 
to  the  testator's  estate  or  to  the  trust,  and  for  any  of  those  purposes 
may  enter  into,  give,  execute,  and  do  such  agreements,  instruments 
of  composition,  or  arrangement,  releases,  and  other  things  as  to  him 
or  them  seem  expedient,  without  being  responsible  for  any  loss  occa- 
sioned by  any  act  or  thing  so  done  by  him  or  them  in  good  faith. 

It  should  be  observed  that  by  sect.  37,  sub-s.  4,  of  this  act,  the 
above  section  appUes  to  executorships  and  trusts  constituted  or  cre- 
ated either  before  or  after  the  commencement  of  the  act. 

This  legislation,  so  far  as  executors  are  concerned,  renders  the  old 
cases  valueless,  but  inasmuch  as  neither  act  would  seem  to  extend 
to  administrators  (&),  it  has  been  thought  better  to  retain  the  text  of 
the  former  editions  of  this  work  unaltered. 

•If  the  executor  releases  a  debt  due  to  the  testator,  or  cancels  or 
deUvers  to  the  obligor  a  bond  of  which  the  testator  was  ciwes  on  the  oid 
the  obligee,  this  shall  charge  him  to  the  amount  of  the  uiity^of  executore 
debt,  whether  in  point  of  fact  he  received  it  or  not  (c).t  TOSSaSig  *^'debS[ 
So  if  he  releases  a  cause  of  action  founded  on  a  tort  cranwort?8  Act, 
accruing  either  in  the  lifetime  of  the  testator,  or  in  his  ^ue  to^x^'^t^re 
own  time  in  right  of  the  testator,  this  will  be  a  devasta-  to  •dministoitora!* 

(6)  See  Be  Clay  and  Tetley,  16  C.  D.  3.  tavit  for  the  residue :  Wentw.  Oflf.  Ex. 

(c)  Wentw.  Oflf.  Ex.  303,  14th  edit.  303, 14th  edit.   Com.  Dig.  Admon.  (1. 2). 

Cocke  V.  Jenner,  Hob.  66.    Veghelman  Nor  a  parol  agreement  that  he  will  not 

V.  Kighley,  And.  138.      S.  C.  nomine  sue  for  more :  Ibid.    Nor  a  delivery  of 

Brightman  v,  Eeighley,  Cro.  Eliz.  43.  the  bond  into  another  hand,  that  it 

S.  C.  4  Leon.  102.    S.  C.  Qodb.  29.  But  may  not  be  sued:  Ibid.:  But  see  posty 

a  receipt  for  so  much  due  on  the  bond  p.  *1703,  note  (g). 
as  the  executor  receives,  is  not  a  devas-         t  See  note  1  on  p.*1726  ubi  infra, 

[•1696] 
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xit  {d).  So  if  he  agrees  with  an  executor  de  «an  iort  and  accepts 
his  covenant  for  payment,  he  will  be  liable  for  so  much,  though 
nothing  be  paid  (e).  So  if  the  executor  takes  an  obligation  in  his 
own  name,  for  a  debt  due  by  simple  contract  to  the  testator,  this 
shall  charge  him  as  much  as  if  he  had  received  the  money;  for 
the  new  security  hcul  extinguished  the  old  right,  and  is  a  q^asi  pay- 
ment to  him  (/).  So,  apart  from  the  Married  Women's  Property 
Act,  if  the  husband  of  B,feme  covert  executrix  indulge  the  debtor  with 
further  time,  in  consideration  of  an  express  promise  to  pay  the  hus- 
band, who  afterward  recovers  on  such  promise,  this  is  a  devastavit: 
For  the  money  recovered  will  not  be  assets  of  the  testator's  estate, 
and  if  the  husband  dies  before  execution  sued,  the  executor  or  admin- 
istrator of  the  husband,  and  not  the  wife,  shall  have  execution  (^). 
So  if  an  executor,  in  his  representative  character,  commences  an  ac- 
tion in  which  he  has  a  right  to  recover,  and  afterward  covenants 
with  the  *def endant  to  receive  a  specific  sum  at  a  future  day  as  a 
compensation,  he  will  be  answerable  for  the  money  as  assets  imme- 
diately (A). 

Again,  if  the  executor  submits  a  debt  due  to  the  testator  to  arbitra- 
tion, and  the  arbitrators  award  him  less  than  his  due  ]  this,  being  his 
own  voluntary  act,  shall  bind  him,  and  he  shall  answer  for  the  full 
value  as  assets  (t). 

But  though,  generally  speaking,  an  executor,  compounding  (A;),  or 
releasing,  a  debt,  must  answer  for  the  same,  yet  if  it  appears  to  have 


(d)  Wentw.  OS..  Ex.  304,  4th  edit. 
Com.  Dig.  Admon.  (I.  1).  Bac.  Abr. 
Exors.  (L.)  1. 

(e)  Com.  Dig.  Admon.  (I.  1). 

{/)  Goring  v.  Goring,  Yelv.  10  Bac. 
Abr.  Exors.  (L.)  1,  ante^  p.  *1537.  But 
where  the  executor  delivered  up  a  bond 
due  to  his  testator,  and  took  a  new 
bond,  with  surety  to  himself  for  the 
debt,  it  was  held,  that  this,  though  a 
conversion  in  law,  was  none  in  equity : 
Armitage  r.  Metcalfe,  1  Chano.  Cas.  74. 

{g)  Yard  v.  Ellard,  1  Salk.  117. 

(/•)  Norden  v.  Levit,  2  Lev.  189,  S. 
C.  T.  Jones,  88.  1  Freem.  442.  8.  C. 
cited  and  said  to  have  been  afSrmed  on 
error,  in  Dom.  Proc,  Barker  v.  Talcot, 
1  Yern.  474.   Jenkins  v.  Plombe,  6  Mod. 

[•1697] 


94.  It  seems  to  have  been  once  holden, 
that  if  an  executor  to  an  obligee  in  a 
penal  bond,  after  the  bond  is  forfeited, 
release  the  penalty  on  receipt  of  the 
principal  and  interest,  this  is  a  devas- 
tavit :  Went.  Oflf.  Ex.  303, 14th  edit.  But 
the  contrary  was  held  by  three  judges, 
in  Kniveton  v.  Latham,  Cro.  Car.  490 : 
And  since  the  statute  4  Ann.  c.  16,  s. 
13,  it  is  obviously  no  devastavit, 

(i)  Wentw.  Off.  Ex.  304,  14th  edit. 
Anon.  3  Leon.  53.  Ck>m.  Dig.  Admon. 
(L  1).  Bac.  Abr.  Exors.  (L.)  1.  Yard 
V.  Ellard,  1  Lord  Baym.  369,  by  Holt, 
Ch.J. 

(k)  See  Wiles  v,  Gresham,  5  De  Gex, 
M.  &  G.  770. 
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been  for  the  benefit  of  the  trust  estate,  it  is  an  excuse  ]  Theref ore,  in 
a  case  where  there  were  arrears  of  rent  on  a  lease,  and,  on  the  ten- 
ant's becoming  insolvent,  the  executor  released  the  arrears,  and  gave 
him  a  sum  of  money  to  quit  possession,  Lord  Talbot  held,  that  as 
the  executor  appeared  to  have  acted  for  the  benefit  of  the  estate,  he 
should  be  allowed  both  sums  (7).  So  in  Pennington  i\  Healey  (m), 
an  administrator  sued  a  debtor  to  his  intestate,  and  recovered  a  ver- 
dict against  him :  and  the  debtor,  being  in  gaol,  subsequently  peti- 
tioned to  be  discharged  under  the  Insolvent  Act :  The  debtor  offered 
terms,  whereby  he  was  to  be  liberated  on  the  payment  of  150Z.,  a 
sum  less  than  the  costs  incurred  in  the  action :  The  administrator 
agreed  to  •the  terms,  and  liberated  the  debtor :  And  the  Court  of 
Exchequer  held,  in  an  action  brought  against  him  by  a  creditor  of 
the  intestate,  that  he  was  not  chargeable  with  any  part  of  the  debt 
as  assets. 

An  executor  will  be  guilty  of  a  devastavit^  if  he  applies  the  assets 
in  payment  of  a  claim  which  he  is  not  bound  to  satisfy 
(n)t:  as  if  he  makes  disbursements  in  the  schooling,  necemary  pAyi 
feeding,  or  clothing  of  the  children  of  the  deceased, 
subsequently  to  his  decease  (o).  But  executors  must  be  allowed  a 
reasonable  time  for  breaking  up  a  testator's  domestic  establishment 
and  discharging  his  servants  {p).  Again,  where  the  testator  had  been 
attended  for  many  years  by  a  physician  without  any  fees,  and  the 


(0  Blue  V.  Marshall,  3  P.  Wins.  381. 
In  Legh  v.  Holloway,  8  Yes.  213,  an  ex- 
ecutor, haying,  under  a  misoonoeption 
of  a  will,  at  a  trial  of  an  iBsue,  entered 
into  a  compromise  with  the  creditor, 
expressly  subject  to  the  approbation 
of  the  court,  was  permitted  to  try  the 
issue,  paying  the  costs  of  the  former 
proceedings. 

(fit)  1  Crompt.  &  M.  402.  S.  C.  3 
Tyrwh.  319. 

(ft)  Com.  Dig.  Admon.  (I.  1).  Man- 
ning r.  Purcell,  7  De  G.  M.  &  G.  55. 
Vez  r.  Emery,  5  Yes.  141.  In  this  last 
case,  Lord  Alvanley  said,  that  if  the 
executor  had  taken  advice  as  to  the 
propriety  of  making  the  payment,  and 
had  been  adyised  by  any  gentleman  of 
the  law  in  this  coimtry,  that  he  was 


bound  to  do  so,  he  (the  learned  judge) 
woidd  not  have  held  him  liable.  How- 
ever, the  general  rule  is,  that,  if,  under 
the  best  advice  he  can  procure,  an  ex- 
ecutor acts  wrong,  it  is  his  misfortune ; 
but  public  policy  requires  that  he 
should  be  the  person. to  suffer:  if  he 
has  been  misadvised,  the  court  must 
act,  not  upon  the  improper  advice 
under  which  he  may  have  acted,  but 
upon  the  acts  he  has  done:  Doyle  v, 
Blake,  2  Sch.  &  Lef.  243. 

t  See  note  1  on  p. '1726  ubi  infra. 

(o)  Giles  V.  Dyson,  1  Stark.  N.  P.  C. 
32. 

(p)  Field  V,  Peckett,  29  Beav.  676. 
where  two  months  was  held  not  to  have 
been  an  imreasonable  time  having  re- 
gard to  the  circumstances. 
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executors  had  paid  him  1007.,  and  he  had  stated  in  an  affidavit,  that 
the  testator  had  promised  to  pay  him  for  his  services  or  leave  hiTn 
an  equivalent,  it  was  held,  that  as  the  physician  could  not  have 
claimed  himself  as  for  a  legal  debt,  the  executors,  who  had  taken  on 
themselves  to  pay  him,  stood  in  the  same  situation  as  he  did ;  and 
the  payment  thereof  could  not  be  allowed  (g).  So  rC  an  executor 
♦pays  a  bond  ex  turpi  causa  or,  formerly,  a  bond  founded  on  a  usu- 
rious contract,  such  pajninent  will  amoimt  to  a  devastavit^  as  well 
against  legatees  as  creditors  (r).  So  if  the  testator  was  bound  in  a 
joint  obligation,  and  he  dies  before  the  co-obligor,  the  executor  is  not 
liable  on  the  instrument,  and  therefore  if  he  pays  the  sum  due  upon 
it,  he  will  be  guilty  of  a  devastavit  {s) :  However,  in  equity,  the  exec- 
utor is  in  some  instances  chargeable  pari  passu  with  the  survivor ; 
and  in  such  cases  he  is  justified  in  applying  the  assets  accordingly  {t). 
But  an  executor  may  pay  a  debt  proved  to  be  justly  due  by  his  testa- 
tor, although  barred  by  the  Statute  of  Limitations  {u).  Again,  it 
has  been  held  that  he  is  not  bound  to  plead  the  statute  to  an  action 
commenced  against  him  by  a  creditor  of  the  tjBstator  {x) :  Thus  if  the 
surplus  of  the  personal  estate,  after  pajninent  of  the  debts  and  lega- 
cies, be  bequeathed  to  a  residuary  legatee,  and  several  creditors, 
although  barred  by  the  Statute  of  Limitations,  commence  actions 
against  the  executor,  equity  will  not,  on  his  refusal  to  plead  the 
statute,  compel  him  to  plead  it  in  favor  of  the  residuary  lega- 


cy) Shallcross  v.  V^right,  12  Beav. 
558.  But  in  the  same  case,  a  payment 
was  allowed  which  the  executors  had 
made  in  respect  of  the  loss  of  the  fur- 
niture of  the  house  of  a  friend  where 
the  testator  had  died  of  malignant 
fever,  and  which  had  been  destroyed, 
under  medical  advice  to  prevent  infec- 
tion. And  see  antCy  pp.  *1656,  *1657,  as 
to  the  liability  of  an  executor  to  pay  for 
work  done  or  services  rendered  under 
tJie  expectation  of  a  legacy. 

(r)  V^inchcombe  u.  Bishop  of  V^in- 
chester,  Hobart,  167.  Bobinson  v.  Gee, 
1  Ves.  Sen.  254.  Com.  Dig.  Admon.  (I.l), 
ante,  p.*871. 

(*)  Ante,  p.*1614. 

(0  Ante,  p.*1621. 

(«)  Norton  v,  Frecker,  1  Atk.  626,  by 

[•1699J 


Lord  Hardwicke.  Stahlschmidt  v,  Lett, 
1  Sm.  &  G.  415.  The  reason  for  this  is 
that  the  Statute  of  Limitations  does 
not  make  the  contract  void  but  only 
bars  the  remedy.  VThereas  an  execu- 
tor or  administrator  would  commit  a 
devastavit  who  paid  a  debt  to  a  creditor 
who  is  prevented  from  enforcing  it  by 
the  Statute  of  Frauds,  or  who  retains 
such  a  debt  due  to  himself.  Be  Bown- 
son,  29  C.  D.  358. 

(x)  Williamson  v,  Naylor,  3  Younge 
and  Coll.  211,  note  (a),  by  Lord  Lynd- 
hurst.  But  see  contra,  by  Bayley,  J.» 
in  McCulloch  r.  Dawes,  9  Dowl.  &  Byl. 
43.  This  dictum  of  the  latter  judge 
was  disapproved  by  V^ood,  V.-C.  (in 
Hillv.V^alker,  4Kay&J.  166).  Lowis 
V.  Bumney,  L.  B.  4  Eq.  451. 
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tee  (y).  So  in  the  administration  of  assets  under  a  creditor's  bill,  it  was 
held,  that  executors  were  not  bound  to  plead  the  statute )  and  if  they 
did  not,  the  creditor  filing  the  bill  would  have  a  decree  •on  behalf  of 
himself  and  all  other  creditors,  and  would  be  paid  (z).  And  accord- 
ingly, on  a  creditor's  administration  summons,  if  the  executor  does 
not  set  up  the  statute,  the  residuary  legatees  cannot  set  it  up  against 
the  plaintiff,  whatever  may  be  their  right  as  to  other  creditors  (a). 
But  in  Shewen  v,  Vandenhorst  {h\  under  the  conmion  decree  in  an 
administration  suit,  where  the  bill  had  been  filed,  and  the  decree  ob* 
tained,  by  the  residuary  legatee,  a  creditor  applied  to  prove  a  debt 
which  was  barred  by  lapse  of  time ;  and  the  executor  refusing  to  in- 
terfere, the  plaintiff  insisted  upon  setting  up  the  objection  of  the 
statute :  Sir  John  Leach,  M.R.,  held,  that  it  was  competent  for  the 
plaintiff,  or  any  other  person  interested  in  the  fund,  to  take  advan- 
tage of  the  statute  before  the  master,  notwithstanding  the  refusal  of 
the  executor :  And  this  decision  was  confirmed  by  Lord  Brougham 
on  appeal  (c).  And  even  on  a  creditor's  adminis*tration  summons, 
the  cestuis  que  trustent  of  devised  estates  may  set  up  the  statute 


(y)  Castletonv.FanshaWjPrec.Chano. 
100.  8.  C.  1  £q.  Cas.  Abr.  305.  2  £q. 
Gas.  Abr.  254,  pi.  1,  259,  pi.  1. 

(e)  Ex  parte  Dewdney,  15  Yes.  498. 

(a)  Briggs  v.  Wilson,  5  De  Qex,  M. 
&  G.  12.  See  also  Fuller  v,  Redman, 
26  Bear.  614.  8o,  after  decree  in  an 
administration  suit,  the  court  is  not 
bound,  on  behalf  of  an  absent  party 
beneficially  interested  in  the  estate, 
to  disallow  claims  against  the  estate 
barred  by  the  statute  if  the  personal 
representative  and  such  of  the  persons 
beneficially  interested  as  are  parties  to 
the  suit  or  have  come  in  under  the  de- 
cree do  not  set  up  the  statute :  Alston 
V,  Trollope,  L.  R.  2  £q.  205. 

(h)  1  Russ.  &  M.  347.  2  Russ.  &  M. 
75. 

(e)  See  also  Moodie  v.  Bannister,  4 
I>rewr.  432.  FuUer  v.  Redman,  26 
Beav<-  614.  After  judgment  or  order 
for  administration  an  executor  cannot 
exercise  any  discretion  at  all  or  do  any 
act  to  vary  the  rights  of  the  parties, 


and  he  cannot  therefore  give  an  ac- 
knowledgment to  take  a  debt  out  of 
the  Statute  of  Limitations :  Phillips  v. 
Beal,  32  Beav.  26.  Nothing  short  of 
an  order  for  administration  will  pre- 
vent a  creditor  of  the  estate  from  suing 
the  executor,  or  the  executor  from  pay- 
ing a  debt  due  from  the  estate.  Re 
Barrett,  43  C.  D.  70.  But  an  originat- 
ing summons  under  R.  S.  C,  Ord.  LY. 
r.  3,  is  only  a  less  expensive  way  of 
effecting  the  same  thing  as  an  adminis- 
tration action,  and  therefore  the  resid- 
uary legatee  can  compel  the  executors 
to  plead  the  Statute  of  Limitations, 
where  imder  the  old  practice  the  ques- 
tion could  only  have  been  determined 
after  decree  for  administration,  which 
would  have  abolished  the  executor's 
discretion.  Re  Wenham,  [1892]  3  Ch. 
59.  If  before  judgment  or  order  it  is 
desired  to  prevent  waste,  the  court 
will  grant  interim  relief  by  appointing 
a  receiver,  but  it  will  not  interfere  to 
prevent  the  executor  or  administrator 

[•1700]     [•1701] 


330 


Of  the  Liability  of  an  Executor,     [Pt.  IV.  Bk.  II. 


by  negligence : 


against  him,  though  the  executor  should  decline  to  do  so ;  for  they 
would  have  been  necessary  parties  to  the  suit,  but  for  the  Cihancery 
Amendment  Act,  and  might  have  set  up  the  statute  by  answer  (d). 
Such  acts  of  negligence,  or  careless  administration,  as  defeat  the 
rights  of  creditors,  or  legatees,  or  parties  entitled  in 
distribution,  amount  to  a  devastavUA  For  if  persons 
accept  the  trust  of  executors,  they  must  perform  it :  they  must  use 
due  diligence,  and  not  suffer  the  estate  to  be  injured  by  their  neg- 
lect (e).  Thus  if  an  executor  has  a  lease  for  years,  determinable  upon 
the  life  of  J.  S.,  which  is  upon  a  reasonable  estimate  worth  200Z.,  rC  the 
executor  will  not  sell  this  but  keeps  it,  and  J.  S.  dies  in  a  short  time, 
yet  the  executor  shall  answer  for  the  value  of  it  at  the  time  of  the 
death  of  the  testator ;  for  it  was  his  own  fault  that  he  would  not  sell 
it  (/).  So  if  an  executor  delays  the  paylnent  of  a  debt  payable  on 
demand  with  interest,  and  suffers  judgment  for  the  principal  and  in- 
terest incurred  after  the  testator's  death,  this  is  a  dev- 
canTiStatow??*  ostavit  toT  the  interest,  unless  the  executor  can  •show 

that  the  assets  were  insufficient  to  discharge  the  debt 
immediately  (jg).  And  where  the  executor  peimits  debts  carrying 
interest  at  5L  per  cent,  to  run  on,  when  he  had  in  his  hands  a  fund 


preferring  one  creditor  to  another,  nor 
to  prevent  the  exercise  of  a  right  of  re- 
tainer, nor  in  any  case  where  it  is  not 
alleged  that  assets  are  being  wasted. 
Be  Wells,  45  C.  D.  569.  See  ante,  pp. 
*886,  •887. 

(d)  Briggs  V,  Wilson,  5  De  Qex,  M. 
&  G.  12.  See  also  Beeohing  v,  Mor- 
phew,  8  Hare,  129,  where  it  was  held, 
that  in  a  creditor's  bill  against  a  hus- 
band and  wife  for  a  payment  out  of  an 
estate  of  which  the  wife  was  adminis- 
tratrix, she  alone  might  set  up  the  stat- 
ute in  their  joint  answer.  But  where 
judgment  has  been  recovered  against 
an  executor  for  a  debt  due  by  the  tes- 
tator, the  statute  cannot  afterward  be 
set  up  in  an  administration  suit :  Hun- 
ter V,  Baxter,  3  GiiT.  214. 

t  See  note  1  on  p.*1726  vbi  infra, 

(e)  Tebbs  v.  Carpenter,  1  Madd.  298. 
See  Eaves  v,  Hickson,  30  Beav.  136, 
where  trustees  were  held  liable  who 

[•1702] 


had  paid  over  the  trust  fund  to  wrong 
persoiis,  trusting  to  a  forged  marriage 
certificate.  See  also  Hopgood  r.  Par- 
kin, L.  R.  11  Eq.  74,  where  a  trustee 
was  held  liable  for  a  loss  of  a  trust 
fund,  occasioned  by  the  negligence  of 
his  solicitor.  This  case,  however,  was 
questioned  by  the  Court  of  appeal  in 
Speight  V,  Gaunt,  22  C.  D.  727. 

(/)  PhiUips  V.  Phillips,  2  Freem.  12. 
Taylor  v.  Tabrum,  6  Sim.  281.  See 
ante,  p.*1535.  Fry  v.  Fry,  27  Beav.  144. 
But  see  also  Selby  v.  Bowie,  4  GIS,  300. 

(g)  Seaman  v.  Everard,  2  Lev.  40. 
Com.  Dig.  Admon.  (I.  1).  Bac.  Abr. 
Exors.  (L.)  1.  So  if  an  executor  may 
save  the  penalty  of  a  bond  by  payment 
of  the  less  sum  specified  in  the  condi- 
tion, or  by  other  performance  of  the 
condition,  and  he  neglect  to  do  so,  it 
will  be  a  devastavit  in  him,  if  he  have 
assets:  1  Saund.  333,  a,  note  (7)  to 
Hancock  v,  Prowd. 
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to  pay  them,  he  shall  be  charged  with  interest  at  that  rate  (A).  But 
it  must  be  observed,  that  where  there  is  a  sufficiency  of  assets  for 
the  payment  of  debts,  executors  may  pay  simple  contract  debts,  not 
bearing  interest,  before  specialty  debts  bearing  :int.erest,  if  not  ob- 
jected to  by  the  specialty  creditors ;  and  the  legatees  are  not  at  liberty 
to  complain  of  the  order  of  payment  (i). 

Again,  if  the  executor,  by  his  delay  in  commencing  an  action,  has 
enabled  the  debtor  of  his  testator  to  protect  himself 
under  a  plea  of  the  Statute  of  Limitations,  this  amounts  {S«^<^*8«t«°8d«^ 
to  a  devastavit  (A;).  So  where  the  testator  had  lent  out 
money  on  bond,  and  the  executor  during  several  years  made  one 
application,  by  an  attorney,  to  the  obhgor,  but  brought  no  action 
against  him,  Lord  Thurlow  held,  that  the  executor  should  be  liable 
for  the  sum  due,  as  having  not  been  got  in  by  reason  of  his  neglect, 
although  it  did  not  appear  whether  the  debt  was  or  was  not  recover- 
able (Z).  So  where,  for  more  •than  three  years,  the  executors  per- 
mitted money  to  remain  due  on  bond  to  their  testator,  without  in- 
quiring into  the  circumstances  and  situation  of  the  obligor,  or  calling 
upon  him  to  pay  in  the  money.  Lord  Alvanley  held,  that,  on  the 
obligor's  becoming-  bankrupt,  the  executors  were  responsible  (w). 
So  where  executors  had  suffered  rent  to  be  in  arrear  for  several  years, 
without  taldng  any  legal  steps,  by  distress  or  otherwise,  Sir  Thomas 
Plumer  held,  that  they  should  be  charged  with  such  arrears  (n). 


ih)  HaU  V.  HaUet,  1  Cox,  134,  138. 
Domford  v.  Domford,  12  Ves.  130,  note 
(29),  2nd  edit.  See  also  Bate  t\  Robins, 
32  Beav.  73.  See  infraj  pp.*1749,  ♦1750, 
et  seq.f  as  to  charging  executors  with 
interest. 

(»)  Tnmer  v.  Turner,  1  Jac.  &  Walk. 
39.  And  see  now  stat.  32  &  33  Vict. 
c.  46,  ante,  p.*869,  by  which  the  distinc- 
tion as  to  priority  of  payment  between 
specialty  and  simple  contract  debts  of 
deceased  persons  was  abolished. 

(A?)  By  Holt,  C.  J.,  in  Hayward  v, 
Einsey,  12  Mod.  573.  But  see  East  v. 
East,  5  Hare,  348. 

(l)  Lowson  V.  Copeland,  2  Bro.  Chano. 
Cas.  156.  In  Clack  v.  Holland,  19  Beav. 
271, 272,Bomilly,  M.B.,  said,  that  where 
it  is  the  duty  of  an  executor  to  obtain 


payment  of  a  sum  of  money,  he  is  ex- 
onerated, though  he  has  taken  no  steps 
at  all,  provided  it  appears  that  if  he  had 
done  so,  they  would  have  been,  or  there 
is  reasonable  ground  for  believing  they 
woidd  have  been,  ineffectual.  But  in 
such  a  case,  it  should  seem  that  it  lies 
on  the  executor  to  prove  that,  if  he  had 
taken  proper  measures  to  obtain  pay- 
ment, they  would  have  failed :  Stiles  v. 
Guy,  16  Sim.  230. 

(m)  Powell  V,  Evans,  5  Ves.  839.  See 
also  Atty.-Gen.  v,  Higham,  2  Y.  &  Coll. 
Ch.  C.  634,  Bjid  post,  p.*1717. 

(n)  Tebbs  v.  Carpenter,  1  Madd.  290. 
See  Buxton  v,  Buxton,  1  Mylne  &  Cr. 
95,  by  Sir  C.  Pepys,  M.R.  Post,  p.  •1718. 
Ratcliffe  v.  Winch,  17  Beav.  217. 

[•1703] 


332 


Of  the  Liability  of  an  Executor,     [Pt  IV.  Bk.  II. 


And  it  was  held  by  Lord  Cottenham,  that  executors  are  equally 
chargeable  with  neglect  in  allowing  a  part  of  the  assets  to  remain 
outstanding  in  an  improper  state  of  investment,  whether  the  per- 
son in  whose  hands  it  is  so  outstanding  be  a  co-executor  or  a 
stranger;  and  notwithstanding  the  will  contains  the  usual  indem- 
ity  clause  (o). 

T^iere  has  been  occasion  to  discuss,  in  a  previous  part  of  this 
work  (2>),  the  question  of  the  liability  of  an  executor  or 
S^Sf.2!^toT  '"*"  administrator,  in  respect  of  assets  come  fully  into  his 
(See  sut  22  A  28  possessiou  and  hands,  and  afterward  lost  to  the  es- 
^p"»f7'86j  "'  *ate  (g).  It  was  there  stated,  that  an  executor  or  ad- 
ministrator has  been  considered  to  stand  in  the  condi- 
tion of  a  gratuitous  bailee,  with  respect  to  whom  the  law  is,  that  he 
shall  not  be  charged  with^out  some  default  in  him.    But  this,  as  it 

appears  from  the  judgment  of  Lord  Ellenborough,  in 
Crosse  v.  Smith  (r),  as  the  law  then  stood,  must  not  be 
understood  of  the  extent  of  the  liability  of  an  executor  or  adminis- 
trator at  law,  but  merely  in  equity :  His  lordship  there  observed  that 
it  hcui  been  suggested  in  argument,  that  an  executor  was  to  be  con- 
sidered as  a  mere  ordinary  bailee ;  but  that  this  was  an  idea  probably 
then  for  the  first  time  suggested  in  a  court  of  law  («) :  "  As  no  case 
in  law,"  continued  the  learned  judge,  '^  has  yet  decided  that  an  exec- 
utor once  become  fully  responsible,  by  actual  receipt  of  a  part  of  his 
testator's  property,  for  the  due  administration  thereof,  can  found  his 
discharge  in  respect  thereof,  as  against  a  creditor  seeking  satisfaction 
out  of  the  testator's  assets,  either  on  the  score  of  inevitable  accident, 
as  destruction  by  fire,  loss  by  robbery,  or  the  like,  or  reasonable  con- 
fidence disappointed,  or  loss  by  any  of  the  various  means  which  afford 
excuse  to  ordinary  agents  and  bailees  in  cases  of  loss  without  any 


«t  law : 


(o)  Styles  V,  Guy,  1  Mac.  &  G.  422. 
Tosty  p.  •1734.  See  also  Mucklow  v. 
Fuller,  Jacob.  198.  Stiles  ».  Guy,  4  Y. 
&  Coll.  571.  Dix  ».  Burford,  19  Beav. 
409.  But  see  also  Paddon  t*.  Biohard- 
son,  7  De  Gex,  M.  &  G.  563. 

(1?)  Ante,  pp.  *1534,  '1535. 

(g)  In  a  case  where  the  executor  had 
lost  a  bond  due  to  the  testator,  the 
court  inclined  to  charge  the  executor 
with  the  debt;  but  for  the  present 
directed  only  that  the  defendant  should 

[•1704] 


prosecute  a  suit  brought  by  him  in 
equity  against  the  obligor  with  effect, 
in  order  to  recover  the  money  due  upon 
the  bond  that  was  lost :  Goodfellow  r. 
Burchett,  2  Vem.  299.  It  is  now  estab- 
lished, that  a  lost  bond  may  be  put  in 
suit  at  law :  Bead  v.  Brookman,  3  T.  B. 
151.    1  Saund.  9,  note  (a). 

(r)  7  East,  258. 

(«)  See,  however,  Wentw.  Off.  Ex. 
235,  14th  edit. 
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negligence  on  their  part  (t)j  I  say  as  no  such  case  in  respect  to  execu- 
tors has  yet  occurred  in  a  Court  of  Law,  we  are  not,  from  the  partic- 
ular hardship  of  the  present  case,  authorized  to  make  such  a  prece- 
dent in  favor  of  this  defendant" 

However,  a  more  lenient  doctrine  was  established  in  the  Courts  of 
Equity  (te),  as  will  fully  appear  in  the  course  of  this  inequity: 
section. 

Thus,  if  any  goods  of  the  testator  are  stolen  from  the  possession 
of  an  executor,  or  from  the  possession  of  a  third  per-  ^^^  ^  ^^  „ 
son,  to  whose  custody  they  have  been  delivered  by  the  <*»^*y- 
executor,  or  are  lost  by  casualty,  as  by  accidental  fire  {x)j  *the  exec- 
utor shall  not,  in  equity,  be  charged  with  these  as  assets  {y). 

And  now  since  by  virtue  of  the  Judicature  Act,  1873,  sect  25,  sub-s. 
11,  where  there  is  any  conflict  or  variance  between  the  rules  of  equity 
and  the  rules  of  Common  Law  with  reference  to  the  same  matter  the 
rules  of  equity  shaU  prevail,  it  follows  that  where  the  assets  of  a  tes- 
tator have  come  into  the  possession  of  an  executor  and  are  afterward 
lost  to  the  estate  the  rule  of  law  as  well  as  of  equity  now  is  that  the 
executor  stands  in  the  position  of  a  gratuitous  bailee  and  therefore 
cannot  be  charged  without  some  willful  default  {z), 

Agaio,  where  an  executor  puts  out  the  money  of  his  testator, 
though  without  the  indemnity  of  a  decree,  upon  a  real  loe.  by  invalid  ae- 
security,  which  there  was  no  reason  then  to  suspect,  *'"**^- 
but  afterward  such  security  proves  bad,  the  executor  is  not  account- 


(0  But  see  Wentw.  ubi  supra.  Com. 
Dig.  Assets  (D.).     Ante^  p.  *1535. 

(u)  See  the  judgment  of  Lord  Eldon 
in  Massey  v.  Banner,  1  Jao.  &  Walk. 
248. 

(x)  Croft  V,  Lyndsey,  2  Freem.  1.  It 
seems  that  executors  are  not  bound 
either  to  insure  or  to  continue  the  in- 
surance of  their  testator:  Bailey  v, 
Oould,  coram  Alderson,  B.,  4  Y.  &  Coll. 
221.  Fry  v.  Fry,  27  Beav.  146.  By 
sect.  7  of  the  Trustee  Act,  1888  (51  & 
52  Vict.  c.  69),  it  is  enacted  that,  (1) 
*^  It  shall  be  lawful  for,  but  not  obliga- 
tory upon,  a  trustee  (which,  by  sect.  1 
(3),  includes  an  executor  or  adminis- 
trator) to  insure  against  loss  or  damage 
by  fire  any  building  or  other  insurable 


property  to  any  amount  (including  the 
amount  of  any  insurance  already  on 
foot)  not  exceeding  three  equal  fourth 
parts  of  the  full  value  of  such  building 
or  property,  and  to  pay  the  premiums 
for  such  insurance  out  of  the  income 
thereof  or  out  of  the  income  of  any 
other  property,  subject  to  the  same 
trusts,  without  obtaining  the  consent 
of  any  person  who  may  be  entitled 
wholly  or  partly  to  such  income.'' 

(2)  **  This  section  shall  not  apply  to 
any  building  or  property  which  a  trus- 
tee is  bound  forthwith  to  convey  abso- 
lutely to  any  cestui  que  trust  upon  being 
requested  so  to  do." 

(y)  Jones  V,  Lewes,  2  Ves.  Sen.  240. 

{z)  See  Job  v.  Job,  6  C.  D.  562. 
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able  for  the  loss,  any  more  than  he  would  have  been  entitled  to  the 
profits,  had  it  continued  good  (a).t 


(a)  Brown  «.  Litton,  1  P.  Wms.  141 : 
bnt  see  Norbury  v.  Norbury,  4  Madd. 
191.  On  the  general  question  as  to  the 
precautions  which  an  executor  ought 
to  take,  and  the  extent  to  which  he 
may  properly  lend,  with  reference  to 
the  value  of  the  property  to  be  mort- 
gaged, see  Stickney  v.  Sewell,  1  M.  & 
Or.  8, 15.  Macleod  v,  Annesley,  16  Beav. 
600.  Phillipson  v.  Gatty,  7  Hare,  516. 
Farrar  v.  Barraclough,  2  Sm.  &  G.  231, 
235.  Ingle  v.  Partridge,  34  Beav.  411. 
Learoyd  r.  Whiteley,  12  App.  Cas.  727. 
And  see  the  provisions  of  the  Trustee 
Act,  1888  (51  &  52  Vict.  c.  59),  (which, 
by  sect.  1,  sub-s.  3,  applies  to  execu- 
tors or  administrators)  as  to  the  duties, 
powers,  and  liability  of  executors  and 
administrators  in  lending  money  of  the 
testator  or  intestate  on  real  security. 
Such  provisions,  it  should  be  observed, 
apply  to  investments  made  as  well  be- 
fore as  after  the  passing  of  the  act,  ex- 
cept where  some  action  or  other  pro- 
ceeding is  pending  with  reference  there- 
to at  the  passing  of  the  act.  They  also 
apply  to  transfers  of  existing  securities 
as  well  as  to  new  securities  (sect.  4, 
sub-s.  4). 

Sect.  4.  (1)  ''No  trustee  lending 
money  upon  the  security  of  any  prop- 
erty shall  be  chargeable  with  breach 
of  trust  by  reason  only  of  the  propor- 
tion borne  by  the  amount  of  the  loan 
to  the  value  of  such  property,  at  the 
time  when  the  loan  was  made,  provided 
that  it  shall  appear  to  the  Court  that 
in  making  such  loan  the  trustee  was 
acting  upon  a  report  as  to  the  value  of 
the  property  made  by  a  person  whom 
the  trustee  reasonably  believed  to  be 
an  able  practical  surveyor  or  valuer, 
instructed  and  employed  independently 
of  any  owner  of  the  property,  whether 


such  surveyor  or  valuer  carried  on  busi- 
ness in  the  locality  where  the  property 
is  situate  or  elsewhere,  and  that  the 
amount  of  the  loan  does  not  exceed 
two  equal  third  parts  of  the  value  of 
the  property  as  stated  in  such  report^ 
and  that  the  loan  was  made  under  the 
advice  of  such  surveyor  or  valuer  ex- 
pressed in  such  report.  And  this  sec- 
tion shall  apply  to  a  loan  upon  any 
property  of  any  tenure,  whether  agri- 
cultural or  house  or  other  property,  on 
which  the  trustee  can  lawfully  lend.'* 

(2)  "  No  trustee  lending  money  upon 
the  security  of  any  leasehold  property 
shall  be  chargeable  with  breach  of  trust 
only  upon  the  ground  that  in  making 
such  loan  he  dispensed,  either  wholly 
or  partially,  with  the  production  or  in- 
vestigation of  the  lessor's  title." 

(3)  ''No  trustee  shall  be  chargeable 
with  breach  of  trust  only  upon  the 
ground  that,  in  eJEFecting  the  purchase 
of  any  property  or  in  lending  money 
upon  the  security  of  any  property,  he 
shall  have  accepted  a  shorter  title  than 
the  title  which  a  purchaser  is,  in  the 
absence  of  a  special  contract,  entitled 
to  require,  if  in  the  opinion  of  the 
Court  the  title  accepted  be  such  as  a 
person  acting  with  prudence  and  cau- 
tion would  have  accepted." 

(4)  ' '  This  section  shall  apply  to  trans- 
fers of  existing  securities  as  weU  as  to 
new  securities,  and  to  investments  made 
as  well  before  as  after  the  passing  of 
this  Act,  except  where  some  action  or 
other  proceeding  shall  be  pending  with 
reference  thereto  at  the  passing  of  this 
Act." 

6.  (1)  "Where  a  trustee  shall  have 
improperly  advanced  trust  money  on  a 


t  See  note  on  next  page. 
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•But  the  rule  is,  never  to  permit  a  trustee  or  executor  after  a  decree 
to  account,  to  lay  out  money  on  mortgage,  or  to  deal  •with  the  assets 
for  the  purposes  of  investment,  without  the  leave  of  the  court :  Where, 
therefore,  the  executor,  after  a  decree,  and  consequently  after  he 
might  have  had  the  directions  of  the  court,  chooses  to  lay  out  the 
money  on  mortgage,  if  the  transaction  should  appear  to  be  for  the 
benefit  of  the  party  entitled,  the  court  will  give  him  the  advantage 
of  it ;  but  if  otherwise,  will  consider  the  fund  as  money,  and  make 
the  executor  bring  it  into  court  (ft). 

With  respect  to  loans  upon  personal  security,  the  Court  of  King's 
Bench,  in  Webster  v,  Spencer  (c),  was  of  opinion  that 
an  executor  who  had  lent  out  on  the  security  of  a  |2SL>^  s^iu^tyT 
promissory  note,  money  belonging  to  the  testator,  but 
not  wanted  for  the  immediate  uses  of  the  will,  was  not  guilty  of  a 
devastavit,  provided  he  exercised  a  fair  and  reasonable  discretion  on 
the  subject  (d).  Nevertheless,  although  the  lending  itself  may  not 
amount  to  a  legal  devastavit,  yet  the  rule  is  now  completely  established, 
that  an  executor  or  administrator,  lending  money  of  the  deceased 
upon  bond,  promissory  note,  or  other  personal  security,  is  guilty  of 
a  breach  of  trust  (e),  and  shall  be  personally  answerable  if  the  security 
prove  def ectivct 


mortgage  security  which  would  at  the 
time  of  the  investment  have  been  a 
proper  investment  in  all  respects  for  a 
less  sum  than  was  actually  advanced 
thereon,  the  security  shall  be  deemed 
an  authorized  investment  for  such  less 
sum,  and  the  trustee  shall  only  be  lia- 
ble to  make  good  the  sum  advanced  in 
excess  thereof  with  interest." 

(2)'  "  This  section  shall  apply  to  in- 
vestments made  as  well  before  as  after 
the  passing  of  this  Act,  except  where 
some  action  or  other  proceeding  shall 
be  pending  with  reference  thereto  at 
the  passing  of  this  Act." 
i  See  note  1  on  p.*1726  ubi  infra, 
{h)  Widdowsont;.  Duck,  2Meriv.  4M, 
498,  499.  After  an  administration  de- 
cree has  been  made,  all  powers  of  man- 
agement of  the  estate  which  may  be 
vested  in  trustees  are  subject  to  the 
control  of  the  court,  and  the  judge 


who  exercises  such  control  must  be 
personally  satisfied  of  the  propriety  of 
the  course  proposed  to  be  adopted  by 
the  trustees :  Bethell  v.  Abraham,  L.  B. 
17  Eq.  24. 

(c)  3  B.  &  Aid.  360. 

(d)  In  this  case,  one  of  two  executors 
had  lent  the  money  in  question  on  the 
promissory  note,  and  the  question  was, 
whether  both  the  executors  were  prop- 
erly joined  as  plaintiJEFs  in  an  action 
to  recover  it :  It  was  assumed,  that  if 
the  loan  had  been  a  devastavit,  the  ex- 
ecutor who  was  the  lender  ought  to 
have  sued  alone  in  his  individual  char- 
acter :  But  see  the  observations  of  Bay- 
ley,  J.,  in  Clarke  v,  Hougham,  2  B.  & 
C.  166.     Ante,  p.*766. 

(e)  Terry  v,  Terry,  Prec.  Chanc.  273. 
Byder  v,  Bickerton,  3  Swanst.  80,  note. 
S.  G.  1  Eden,  149,  note.  Adye  r.  Feuil- 
leteau,  1  Cox,  24.    S.  C.  3  Swanst.  84> 

[♦1706]     [•1707] 


336 


Of  the  Liability  of  an  Executor.     [Pt  IV.  Bk.  II. 


*If,  however,  the  will  directs  the  executors  to  lay  out  the  fund  in 
real  or  personal  securities,  they  would  be  justified,  as  against  legatees, 
using  a  sound  discretion,  and  fairly  and  honestly  lending  it  to  a  per- 
son whom  they  considered  responsible,  at  a  reasonable  interest  (/)  : 
But  the  rule  is  different,  it  should  seem,  as  against  creditors  {g) :  And 
though  the  will  gives  the  executors  power  to  lend  on  personal  secu- 
rity, this  does  not  enable  them,  even  as  against  legatees,  to  accomnuh 
date  a  trader  with  a  loan  on  his  bond  (A). 

It  must  further  be  observed,  that  where  a  testator  empowers  his 
loss  <h)m  loans  to  cxccutors  to  Icud  moucy  on  personal  security,  he  must 
Mch  other :  y^  taken  to  rcly  upon  the  united  vigilance  of  them  all, 

with  respect  to  the  solvency  of  the  borrowers :  If  one  of  them  lends 
to  the  other,  this  object  is  defeated :  consequently,  such  a  loan  is  a 
breach  of  trust,  and  a  misappropriation  of  the  fund ;  and  if  any  mis- 
chief arises  to  the  estate  of  the  testator  therefrom,  the  executors  wiQ 
be  liable  (i).  Accordingly,  in  Stickney  v.  Sewell  (ft),  two  executors 
were  empowered,  by  wiU,  to  lend  money  on  government,  real,  or  per- 
sonal security :  One  of  them,  in  1815,  lent  part  of  the  fund  to  the 
other  executor  and  his  partner  in  trade  upon  mortgage :  The  mort- 
gagors became  bankrupt  in  1831,  and  then  the  mortgaged  property, 
which  consisted  in  part  of  a  windmill,  a  watermill,  and  a  house  in  a 
town,  being  sold,  produced  considerably  less  than  the  sum  advanced : 
And  it  was  held  by  Sir  C.  Pepys,  M.R.,  that  the  executors  were  liable 
for  the  deficiency.! 

•However,  as  it  will  presenfly  appear  (Q,  an  executor  is  not  justi- 
losB  by  fidi  of  fied  in  unnecessarily  keeping  his  testator's  money  dead 

in  his  hands :  and,  therefore,  it  the  exigencies  of  his 


stocks; 


note.  Holmes  f.  Diing,  ICox,  1.  Wilkes 
V,  Steward,  Coop.  6.  Vigrass  v.  Bin- 
field,  3  Madd.  62.  Walker  v.  Symonds, 
3  Swanst.  63,  overruling  Harden  v.  Par- 
sons, 1  Eden,  145.  Bacon  v,  Clark,  3 
My.  &  Cr.  294.  Clongh  v.  Bond,  ibicL 
490,  496.  Bullock  v,  Wheatley,  1  Coll. 
130. 

(/)  Forbes  v.  Ross,  2  Cox,  116. 

ig)  See  Doyle  v.  Blake,  2  Sch.  &  Lef . 
239,  240. 

(/*)  Langston  v.  Olliyant,  Coop.  33. 
See  further,  as  to  devastavit  by  suffering 
money  to  remain  in  the  hands  of  bank- 
ers, &0.J  which,  according  to  the  direc- 

[♦1708]     [•1709] 


tions  of  the  trust,  should  have  been  in- 
vested in  a  particular  mode :  Bacon  v. 
Clark,  3  My.  &  Cr.  294.  Lowiy  v,  Ful- 
ton, 9  Sim.  115. 

(i) V,  Walker,  6  Russ.  7.    Glea- 

dow  V.  Atkin,  2  Cr.  &  J.  548,  555.  But 
if  the  one  should  give  a  bond  to  the 
other,  to  save  him  harmless  from  the 
consequences  of  such  a  breach  of  trust, 
the  bond  would  be  valid  at  law :  War- 
wick V,  Richardson,  10  M.  &  W.  284. 

(A?)  1  My.  &  Cr.  8. 

t  See  note  1  on  p.  *1726  ubi  iftfra. 
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office  do  not  require  otherwise,  the  executor  should  invest  the  unem- 
ployed money  in  investments  authorized  for  that  purpose  by  one  of 
the  Acts  of  Parliament  to  which  reference  is  hereinafter  made  (m). 
The  rule  is  that  if  an  executor  lays  out  the  testator's  money  in  such 
investments,  he  is  not  liable  for  liie  fall  of  stocks  (n).  But  if  he  in- 
vests it  in  any  other  fund,  which  afterward  sinks  in  value,  the  loss 
will  be  thrown  on  him,  although  there  be  no  mala  fides 

'  °  l)y   not    investlne 

on  his  part  (o).    On  the  other  hand,  if  any  profit  hap-  in  the  Euthoriaed 
pen  by  the  rise  of  the  stock  in  •which  the  executor  has 
laid  out  the  money,  he  shall  not  have  the  benefit,  but  it  shall  accrue 
to  the  estate  of  his  testator  (p). 

And  it  should  seem  that  if  a  testator  die  leaving  stock  in  funds 
other  than  those  authorized  by  Act  of  Parliament  it  is  the  duty  of 
the  executor  (in  the  absence  of  express  authority  in  the  wiQ  to  retain 
such  stock)  to  transfer  it  into  such  authorized  funds  (g). 


{m)  Holland  v.  Hughes,  16  Ves.  114. 
Tebbs  V,  Carpenter,  1  Madd.  306.  Nor- 
biiry  V,  Norbury,  4  Madd.  191.  Where 
a  trustee  has  trust  money  in  his  hands, 
which  he  is  authorized  to  lay  out  in 
the  public  funds  or  on  real  security, 
he  is  justified,  pending  the  necessary 
delay  in  completing  an  anticipated  mort- 
gage, in  investing  the  money  in  Ex- 
chequer Bills:  Matthews  v,  Brise,  6 
Beay.  239. 

(n)  Peat  v.  Crane,  2  Dick.  499,  note. 
Franklin  v.  Frith,  3  Bro.  (%anc.  Cas. 
434.  Howe  v.  Lord  Dartmouth,  7  Yes. 
150.  White  &  Tudor's  Leading  Cases, 
6th  edit.,  vol.  ii.  p.  321.  8o  if  he  in- 
vests money  in  the  three  per  cents., 
and  duly  appropriates  the  same*  for  the 
benefit  of  a  legatee,  the  executor  shall 
not  be  liable  for  the  fall  of  stocks :  Ex 
parte  Champion,  cited  in  Hutcheson 
V.  Hammond,  3  Bro.  Chano.  Cas.  147. 
Fonbl.  Treat.  Eq.  B.  2,  c.  7,  s.  6,  note 
(p).  But  it  is  otherwise  where  the  ap- 
propriation is  unduly  made  :  Thus  where 
a  legacy  was  left  to  A.  on  marrying  with 
consent,  and,  tiU  marriage,  interest  to 
be  paid  at  three  per  cent. ;  and  the 
executrix  laid  out  a  sum  equal  to  the 


22 


legacy,  and  conveyed  to  trustees  in 
trust  to  x>ay  the  legacy  with  three  per 
cent,  interest,  and  to  pay  the  surplus 
interest  to  her ;  it  was  holden  that  this 
was  not  a  good  appropriation,  and,  the 
stocks  having  fallen  in  value,  that  the 
executrix's  estate  should  make  it  good : 
Cooper' t;.  Douglas,  2  Bro.  Chanc.  Cas. 
232.     See  ante^  p.  *1258. 

(o)  Hancom  v,  Allen,  2  Dick.  498. 
Howe  V.  Lord  Dartmouth,  7  Ves.  150. 
Clough  17.  Bond,  3  My.  &  Cr.  497.  See 
also  (Gordon  v,  Bowden,  6  Madd.  342. 
He  was  not  answerable  for  any  further 
loss  than  was  occasioned  by  his  buying 
the  other  stock  instead  of  the  three  per 
cents. :  Hynes  v,  Bedington,  1  J.  &  L. 
589.  It  may  be  doubted  whether,  where 
trustees  had  the  power  of  investing 
moneys  in  government  securities,  they 
were,  even  before  the  passing  of  the 
Acts  of  Parliament  hereinafter  referred 
to,  absolutely  bound  to  select  three  per 
cents,  for  that  purpose :  See  Angell  v, 
Dawson,  3  Y.  &  Coll.  316,  per  Alderson, 
B.  Robinson  o.  Bobinson,  1  De  G.  M.  & 
G.  255,  256,  by  Lord  Cranworth. 

(p)  Phayre  v.  Peree,  3  Dow.  128. 

■  

{q)  See  Howe  v.  Lord  Dartmouth, 
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Formerly  the  only  fund  in  which  an  executor  might  properly  invest 
the  unemployed  money  of  the  testator  was  the  3Z.  per  cent  consols, 
i.e.,  the  fund  adopted  by  the  Court  of  Chancery,  and  an  executor  in- 
vesting in  such  security  was  held  by  the  court  not  to  be  Uable  for  any 
fall  which  might  take  place,  although  if  he  invested  in  any  other  fund 
which  afterward  sank  in  value  he  was  held  liable  for  such  depreciation 
even  in  the  absence  of  any  maUi  fides  on  his  part.  But  now  the  class 
of  investments  authorized  for  trust  funds  has  been  considerably  en- 
larged, and  the  trustee  or  executor  investing  in  any  of  the  authorized 
funds  wiU  not  be  responsible  for  any  fall  in  value. 

Most  of  the  provisions  now  in  force  for  authorizing  these  invest- 
ments are  contained  in  the  Trust  Investment  Act,  1889 

Authorized     trust  .        -i  .   i  t>t      a    t\     ht,     ■%     tt 

Investments:         (52  &  53  Vict.  c.  32),  which  cuacts : — Scct.  3.  "It  shall 
Trust  Investment  bc  lawful  for  a  trustcc  (gg)  unless  expressly  forbidden 

by  the  instrument  (if  any)  creating  the  trust,  to  invest 
any  trust  funds  in  his  hands  (r),  in  manner  following,  that  is  to  say : — 
•(a)  In  any  of  the  Parliamentary  Stocks  or  Public  Funds  or 
Government  Securities  of  the  United  Kingdom : 

(b)  On  real  or  heritable  securities  in  Great  Britain  or  Ireland :  (s) 

(c)  In  the  Stock  of  the  Bank  of  England  or  the  Bank  of  Ireland : 

(d)  In  India  3 J  per  cent.  Stock,  and  India  Three  per  cent.  Stock 

or  in  any  other  Capital  Stock  which  may  at  any  time 
hereafter  be  issued  by  the  Secretary  of  State  in  Council 


Vndte  &  Tudor's  Leading  Cases,  6th 
edit.,  vol.  ii.,  p.  321. 

(qq)  Which,  by  sect.  9,  includes  an 
executor  or  administrator  and  a  trustee 
whose  trust  arises  by  construction  or 
implication  of  law,  as  well  as  an  ex- 
press trustee. 

(r)  This  power  of  investment  does 
not  extend  to  authorizing  trustees  to 
set  apart  or  appropriate  any  of  such 
stocks  to  answer  a  particular  purpose, 
e.g.jUy  provide  for  an  annuity  given  by 
will,  so  as  to  facilitate  the  distribution 
of  the  testator's  estate :  Be  Owthwaite, 
[1891]  3  Ch.  423. 

The  words  ''  trust  funds  in  his  hands '' 
are  not  confined  to  trust  moneys  await- 
ing investment,  but  include  all  trust 
funds  in  the   hands  of  the   trustee, 
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whether  at  the  time  in  a  state  of  invest- 
ment or  not.  Hume  v.  Lopes,  [1892] 
A.  G.  112,  Affirming  the  decision  of  the 
Court  of  Appeal  in  Be  Dick,  [1891]  1 
Ch.  423. 

{s)  See  sect.  9  of  the  Trustee  Act, 
1888  (51  &  52  Vict.  c.  59),  which  pro- 
vides that:  "A  power  to  invest  trust 
money  in  real  securities  shall  authorize 
and  be  deemed  to  have  always  author- 
ized an  investment  upon  mortgage  of 
property  held  for  an  unexpired  term  of 
not  less  than  two  hundred  years,  and 
not  subject  to  any  reservation  of  rent 
greater  than  one  shilling  a  year,  or  to 
any  right  of  redemption,  or  to  any  con- 
dition for  re-entry  except  for  non-pay- 
ment of  rent." 
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of  India,  under  the  authority  of  Act  of  Parliament,  and 
charged  on  the  revenues  of  India : 

(e)  In  any  securities  the  interest  of  which  is  or  shall  be  guaran- 

teed by  Parliament : 

(f )  In  Consolidated  Stock  created  by  the  Metropolitan  Board  of 

Works,  or  which  may  at  any  time  hereafter  be  created 
by  the  London  County  Council,  or  in  Debenture  Stock 
created  by  the  Receiver  for  the  Metropolitan  Police  Dis- 
trict: 

(g)  In  the  Debenture  or  Rentcharge  or  Guaranteed  or  Prefer- 

ence Stock  of  any  railway  company  in  Great  Britain  or 
Ireland  incorporated  by  special  Act  of  Parliament,  and 
having  during  each  of  the  ten  years  last  past  before  the 
date  of  investment  paid  a  dividend  at  the  rate  of  not  less 
than  three  per  centum  per  annum  on  its  ordinary  stock : 

(h)  In  the  stock  of  any  railway  or  canal  company  in  Great  Brit- 
ain or  Ireland  whose  undertaking  is  leased  in  perpetuity 
or  for  a  term  of  not  less  than  200  years  at  a  fixed  rental 
to  any  such  ndlway  company  as  is  ^mentioned  in  sub- 
section (g),  either  alone  or  jointly  with  any  other  railway 
company : 

(i)  In  the  Debenture  Stock  of  any  railway  company  in  India,  the 
interest  on  which  is  paid  or  guaranteed  by  the  Secretary 
of  State  in  Council  of  India : 

(])  In  the  '^  B."  Annuities  of  the  Eastern  Bengal,  the  East  Indian 
and  the  Scinde  Punjaub  and  Delhi  Railways,  and  any 
like  annuities  which  may  at  any  time  hereafter  be  created 
on  the  purchase  of  any  other  railway  by  the  Secretary  of 
State  in  Council  of  India,  and  charged  on  the  revenues  of 
India,  and  which  may  be  authorized  by  Act  of  Parliament 
to  be  accepted  by  trustees  in  lieu  of  any  stock  held  by 
them  in  the  purchased  railway : 

(k)  In  the  stock  of  any  railway  company  in  India  upon  which  a 
fixed  or  minimum  dividend  in  sterling  is  paid  or  guaran- 
teed by  the  Secretary  of  State  in  Council  of  India  : 

(1)  In  the  Debenture  or  Guaranteed  or  Preference  Stock  of  any 
company  in  Great  Britain  or  Ireland,  established  for  the 
supply  of  water  for  profit,  and  incorporated  by  special 
Act  of  Parliament  or  by  Royal  Charter,  and  having  dur- 
ing each  of  the  ten  years  last  past  before  the  date  of  in- 
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vestment  paid  a  dividend  of  not  less  than  5Z.  per  centum 
on  its  ordinary  stock : 
(m)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued,  by  the 
corporation  of  any  municipal  borough,  having  according 
to  the  return  of  the  last  census  prior  to  the  date  of  in- 
vestment a  population  exceeding  fifty  thousand,  or  by 
any  County  Council,  under  the  authority  of  any  Act  of 
Parliament  or  Provisional  Order : 
(n)  In  nominal  or  inscribed  stock  issued,  or  to  be  issued,  by  any 
commissioners  incorporated  by  Act  of  Parliament  for  the 
purpose  of  supplying  water,  and  having  a  compulsory 
power  of  levying  rates  over  an  area  •having,  according 
to  the  returns  of  the  last  census  prior  to  the  date  of  in- 
vestment, a  population  exceeding  fifty  thousand,  provided 
that  during  each  of  the  ten  years  last  past  before  the 
date  of  investment  the  rates  levied  by  such  commissioners 
shall  not  have  exceeded  80  per  centum  of  the  amount 
authorized  by  law  to  be  levied : 
(o)  In  any  of  the  stocks,  funds,  or  securities  for  the  time  being 
authorized  for  the  investment  of  cash  under  the  control 
or  subject  to  the  order  of  the  court :  (Q 
and  also  from  time  to  time  to  vary  any  such  investment  (u). 
Sect.  4.  (1)  "It  shall  be  lawful  for  a  trustee  under  the  powers  of 
this  Act  to  invest  in  any  of  the  stocks,  funds,  shares,  or 
miam  of  redeem-  securitics  mentioned  or  referred  to  in  section  3  of  the 

Act,  notwithstanding  that  the  same  may  be  redeemable, 
and  that  the  price  exceeds  the  redemption  value. 

(2)  "  Provided  that  it  shall  not  be  lawful  for  a  trustee  under  the 
powers  of  this  Act  to  purchase  at  a  price  exceeding  its  redemption 
value  any  stock  mentioned  or  referred  to  in  sub-sections  (g),  (i),  (k), 
(1),  and  (m),  which  is  liable  to  be  redeemed  within  fifteen  years  of  the 
date  of  purchase  at  par  or  at  some  other  fixed  rate,  or  to  purchase  any 
such  stock  as  is  mentioned  or  referred  to  in  the  suV-sections  aforesaid, 
which  is  liable  to  be  redeemed  at  par  or  at  some  other  fixed  rate,  at  a 
price  exceeding  fifteen  per  centum  above  par  or  such  other  fixed  rate. 

(0  See  R.  S.  C.  1883,  Order  XXn.  r.  made,  upon  any  such  stocks,  funds,  or 

17.  securities,  as  are  mentioned  in  the  sec- 

(tf)  These  words  are  not  confined  to  tion:  Be  Dick  [1891],  1  Oh.  423;  af- 

investments  made  under  the  act,  but  firmed  in  the  House  of  Lords,  wSb  wtm* 

extend  to  any  investment,  whenever  Hume  v.  Lopes,  [1892}  A.  0.  112. 
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(3)  "  It  shall  be  lawful  for  a  tnistee  to  retain  until  redemption, 
any  redeemable  stock,  fund,  or  security  which  may  have  been  pur- 
chased in  accordance  with  the  powers  of  this  Act 

Sect.  5.  "  Every  power  conferred  by  this  Act  shall  be  exercised  ac- 
cording to  the  discretion  of  the  trustee,  but  subject  *to  Diicretion  of  tnu- 
any  consent  required  by  the  instrument  (if  any)  creat-  **** 
ing  the  trust  with  respect  to  the  investment  of  the  trust  fund. 

Sect.  6.  ''  This  Act  shall  apply  as  well  to  trusts  created  before  as 
to  trusts  created  after  the  passing  of  this  Act,  and  the  powers  hereby 
conferred  shall  be  in  addition  to  the  powers  conferred  by  the  instru- 
ment, if  any,  creating  the  trust." 

And  furttier  apart  from  this  act  the  following  investments  of  trust 
moneys  have  been  authorized  by  other  acts  under  cer-  inrMtment*  eu- 
tain  restrictions.    Thus  trustees  may  invest  in—  SyS^JS'^^aS? 

(1)  Debenture  stock  of  companies  whose  mort-  ^®**' 

gages  or  bonds  are  authorized  as  an  investment,  unless 
the  contrary  is  expressed :  34  &  35  Vict.  c.  27. 

(2)  Debentures  issued  under  28  &  29  Vict.  c.  78,  as  amended  by 

33  &  34  Vict.  c.  20,  in  cases  where  trustees  can  invest  in 
the  shares,  stock,  mortgages,  bonds,  or  debentures  of  com- 
panies incorporated  by,  or  acting  under  an  Act  of  Parlia- 
ment :  28  &  29  Vict.  c.  78,  s.  40. 

(3)  Securities  Df  the  Government  of  the  Isle  of  Man  created 

under  43  &  44  Vict.  c.  8,  where  trustees  can  invest  in  Isle 
of  Man  or  Colonial  Government  securities  unless  the  con- 
trary is  expressed :  43  &  44  Vict.  c.  8,  s.  7. 

(4)  Charges  under  the  Improvement  of  Land  Act,  1864,  or 

mortgages  thereof,  where  trustees  can  invest  in  real  se- 
curities, unless  the  contrary  is  expressed :  27  &  28  Vict 
c.  114,  s.  60. 

(5)  Nominal  debentures  or  nominal  debenture  stock  issued  under 

the  Local  Loans  Act,  1875,  where  the  trustees  may  invest 
in  the  debentures  or  debenture  stock  of  any  railway  or 
other  company  unless  the  contrary  is  expressed:  38  & 
39  Vict.  c.  83,  s.  27. 
And  further  many  local  Acts  of  Parliament  contain  express  pro- 
visions authorizing  trustees  to  invest  in  the  stocks  and  debentures 
thereby  authorized  to  be  created  (a;). 

«(x}  See  Wolstenholme  &  Brinton's  ConTeyanoing  Acts,  6th  edit.  p.  193.    Lewin 

on  Trusts,  9th  edit.  p.  349. 
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*  Again,  it  has  already  appeared  {y\  that  where  personal  property 
is  bequeathed  for  life,  with  remainder  over,  and  not 

Consequence  of  not 

converting    prop-  sDeciflcally,  it  is  the  duty  of  the  executor,  with  certain 

erty  bequeathed  for      "^         ,*  .  11  «       ^ .  •     . 

life  with  remainder  exccptious,  to  couvcrt  it;  and  the  tenant  for  life  is  en- 

over ' 

titled  only  upon  that  principle.  In  the  case  of  Dimes 
t;.  Scott  (2;),  a  testator  gave  the  residue  of  his  personal  estate  to  trus- 
tees, directing  them  to  convert  it  into  money,  and  invest  the  proceeds 
in  government  or  real  securities,  of  which  they  were  to  stand  pos- 
sessed, upon  trust  for  A.  during  her  life,  and  after  her  death,  for  B. : 
The  trustees  permitted  a  share  which  the  testator  had  in  an  Indian 
loan,  bearing  interest  at  lOZ.  per  cent.,  to  remain  for  several  years  on 
that  security,  during  which  time  they  paid  to  A.  the  interest  at  107. 
per  cent.,  which  it  yielded  annually ;  and  the  loan  being  afterward 
paid  off,  they  invested  the  money  in  the  three  per  cents.,  at  a  time 
when  the  funds  were  so  low  that  the  amount  of  stock  purchased  was 
considerably  greater  than  if  the  conversion  had  taken  place  at  the 
end  of  a  year  from  the  testator's  death :  And  it  was  held  by  Lord 
Giffor^,  that  the  tenant  for  life  was  not  entitled  to  the  actual  interest 
which  the  money  yielded,  while  it  remained  on  the  Indian  security, 
but  only  to  the  dividends  of  so  much  three  per  cent,  stock  as  would 
have  been  purchased  with  it  at  the  end  of  a  year  from  the  testator's 
death ;  that  the  trustees  ought  to  be  charged  with  the  whole  of  the 
stock  actually  purchased,  and  all  the  sums  actually  received  in  re- 
spect of  the  Indian  rate  of  interest ;  and  they  ought  to  be  allowed 
in  their  discharge,  as  payments  to  the  tenant  for  life,  not  the  sums 
which  they  had,  in  fact,  paid  her,  but  only  a  sum  equal  to  what  she 
would  have  received  for  dividends,  if  the  money  had  been  transferred 
from  the  Indian  security,  and  invested  in  the  three  per  cent,  stock  at 
the  end  of  a  year  from  the  testator's  death :  And  this  decision  was 
confirmed,  on  appeal,  by  Lord  Lyndhurst.  In  the  case  of  Mackenzie 
V.  Taylor  (a),  •where  the  testator  gave  his  residuary  personal  estate 
to  his  executors  upon  trust,  as  soon  as  convenient  after  his  death,  to 
convert  into  money  and  invest  the  same,  and  the  executors  allowed 
it  to  be  enjoyed  in  specie  by  Mrs.  M.,  the  tenant  for  life,  as  long  as 
she  lived,  but  three  years  after  her  death,  they  accounted  for  the 
value  and  paid  it  into  court ;  it  was  held  by  Lord  Langdale  that  they 
ought  to  pay  interest  at  four  per  cent,  from  her  death  to  the  day  of 
such  payment.    In  Wightwick  v.  Lord  (ft),  in  a  case  where  the  will 

(y)  Ante,  p.*1248.  (a)  7  Beav.  467. 

(jer)  4  Riiss.  Ghanc.  Gas.  195.  (&)  6  H.  L.  G.  217. 
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gave  no  specific  directions  as  to  the  payment  of  debts,  the  executor, 
who  was  also  the  ultimate  residuary  legatee,  did  not  ascertain  and 
secure  the  residue  at  the  end  of  the  year,  but  worked  part  of  the 
property  (a  coal  mine)  to  a  profit  for  several  years,  when  it  ceased  to 
be  of  any  value ;  it  was  held,  on  a  bill  at  the  suit  of  a  person  having 
a  charge  for  life  on  the  residue,  that  the  executor  was  not  entitled 
to  postpone  the  sale  of  the  property  to  the  prejudice  of  such  person, 
and  that  having  postponed  it,  he  was  chargeable  with  the  value  of 
the  mine  at  the  end  of  the  year  from  the  testator's  death  with  inter- 
est thereon,  and  that  that  value  must  be  calculated  as  constituted  of 
the  aggregate  of  the  annual  profits  derived  from  the  mine  in  all  the 
subsequent  years  till  it  became  unproductive,  such  annual  profits  to 
be  treated  as  deferred  payments. 

But  in  Baud  v.  Fardell  (c)  it  was  held  that  an  executrix,  who  was 
also  tenant  for  life  under  a  will  directing  the  residuary  estate  to  be 
sold  and  the  proceeds  invested  in  government  or  other  good  securities, 
was  not  liable  for  not  converting  into  consols  a  sum  of  Navy  5Z.  per 
cents,  forming  part  of  the  residuary  estate :  for  she  had  a  discretion 
expressly  reposed  in  her  as  to  the  nature  of  the  investment. 

Where  trustees  are  bound  by  the  terms  of  their  trust  to  invest  the 
money  in  the  public  funds,  and  instead  of  doing  so,  they 
retain  the  money  in  their  hands,  or  invest  it  upon  an  SSStSgTiThSid'in' 
insufficient  security,  the  cesbkis  que  trust  may  elect  to  J^  ?ive8tkig°on 
•charge  them  either  with  the  amount  of  the  money,  or  »  deficient  aecur- 
with  the  amount  of  the  stock  which  they  might  have  pur-  rsee  sut  22  ^  23 
chased  with  the  money  (d) :  Where,  however,  the  trus-  ^%?'*n86.]*  ^^' 
tees  are  not  bound  to  invest  the  money  in  the  public 
funds,  or  in  any  specific  security,  but  by  the  terms  of  the  trust  have  a 
discretion  to  invest  it  in  various  ways,  tJie  authorities  were  confiicting 
on  the  question  whether,  if  the  trustees  fail  to  invest  as  prescribed, 
the  cestuis  qtie  trust  can  claim  to  charge  them  with  the  value  of  some 
particular  security  that  might  have  been  obtained,  or  whether  they 
are  merely  chargeable  with  the  whole  amount  of  the  trust  fund,  to- 
gether with  interest  {e).    But  this  question  has  been  settled  in  favor 

(e)  7  De  Gex,  M.  &  G.  628.  Watts   v.  Girdlestone,   6   Beav.    188. 

id)  Shepherd  v.  Mouls,  4  Hare,  503,  Ames  v.  Parkinsoii,  7  Beav.  379,  were 

504.      Pride  v.   Fooks,   2  Beav.  430.  in  favor  of  the  former  view :  Marsh  v, 

Bobinson  v.  Bobinson,  1  De  Qez,  M.  &  Hunter,  6  Madd.  295,  and  Shepherd  v. 

0.  256.  Mouls,  4  Hare,  500,  of  the  latter. 

(e)  Hockley  v.  Bantock,  1  Buss.  141. 
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of  the  latter  view,  by  the  decision  of  the  lords  justices  in  Robinson 
V,  Robinson  (/). 
This  consideration  leads  to  the  question,  how  far  an  executor  or 

administrator  is  liable,  in  respect  of  losses  occasioned 
IrmoJey^onMiu?  by  not  Calling  in  the  money  of  the  testator  ah*eady  in- 
oHwlker/*^  ^*"^"  vcstcd  upon  securities.t    Executors  ought  not,  witiiout 

great  reason,  to  permit  money  to  remain  upon  personal 
security  longer  than  is  absolutely  necessary :  Accordingly,  in  Powell 
v.  Evans  (jf ),  executors  were  charged  with  a  loss  caused  by  neglect- 
ing to  call  in  money  lent  by  the  testator  on  bond  (^).  Though  the 
prima  faxAe  rule  is  that  executors  should  get  in  the  assets  of  the  tes- 
tator within  a  year  (A),  •there  is  no  inflexible  rule,  it  would  seem,  as 
to  the  time  within  which  they  are  bound  to  do  so.  In  every  case  the 
particular  circumstances  must  govern,  and  the  court  allows  the  ex- 
ecutors a  reasonable  discretion  (i).  Where  executors  have  neglected 
to  realize  assets  which  are  outstanding  upon  an  improper  investment 
there  is  no  fixed  period  at  which  the  loss  is  to  be  calculated.  It 
depends  on  the  particular  nature  of  the  property  and  the  evidence 
affecting  it.  Thus  in  Hughes  t*.  Empson  ijk)  losses  were  occasioned 
by  the  non-sale  of  Crystal  Palace  shares  which  were  at  a  premium 
at  the  testator's  death,  but  which  subsequently  fell  to  a  discount,  and 
the  executors  were  charged  with  the  value  at  the  end  of  twelve 
months.  So  in  Moyle  r.  Moyle  (Z),  executors  and  trustees  who,  for 
upward  of  a  year  after  the  testator's  death,  allowed  a  considerable 
portion  of  the  assets  to  be  unproductive  in  the  hands  of  a  banker 
who  failed,  were,  under  the  circumstances,  charged  with  the  loss  (m). 
So  executors  were  held  personally  liable  in  respect  to  the  loss  to  the 


(/)  1  De  Gex,  M.  &  G.  247.  See  also 
Knott  v.  Cottee,  16  Beav.  80,  81,  ty 
BomiUy,  M.R. 

t  See  note  1  on  p.  *1726. 

(Jf )  5  Ves.  839. 

{g)  See  also  ante,  p.*1694.  Rowley  v. 
Adams,  4  Mylne  &  Cr.  496,  and  Eagle- 
ton  ».  Kingston,  8  Ves.  466,  467.  Atty.- 
Gen.  V.  Higham,  2  Y.  &  Coll.  Chan.  G. 
634.  The  money,  when  called  in,  should 
be  invested  in  the  three  per  cents,  or 
other  authorized  fund,  if  there  is  no 
present  occasion  for  it :  Howe  v.  Lord 
Dartmouth,  7  Ves.  149, 150.  This  seems 
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a  sufficient  answer  to  the  inquiry  of 
Lord  Camden  in  Orr  v.  Newton,  2  Cox, 
276. 

(/»)*Graybum  v.  Clarkaon,  L.  R.  3  Ch. 
605,  606,  ^r  Page-Wood,  L.J.  Soul- 
thorpe  0.  Tipper,  L.  R.  13  Eq.  232. 

(i)  Hughes  v.  Empson,  22  Beav.  181, 
183,  j^  Romilly,  M.B.  Marsden  v. 
Kent,  5  C.  D.  598. 

{Jc)  22  Beay.  181. 

(Z)  2  Russ.  &  M.  710. 

(m)  See  Johnson  v.  Newton,  11  Hare, 
168, 169. 
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testator's  estate  of  a  sum  outstanding  on  personal  security^  although 
the  security  was  that  of  a  bond  of  the  testator's  solicitor,  and  the 
money  had  been  invested  in  that  security  by  the  testator  some  years 
before  his  death,  and  by  his  will  he  directed  that  his  trustees  should 
get  in  his  outstanding  estate  '^  as  soon  as  conveniently  might  be " 
after  his  decease  (n).  But  in  Buxton  v,  Buxton  {p\  an  executor  who 
aUowed  part  of  a  testator's  assets  to  remain  invested*  in  Mexican 
bonds  for  a  year  and  seven  months  after  the  testator's  death,  and 
eventually  sold  the  bonds  at  a  lower  price  than  might  have  been 
obtained  by  a  sale  at  an  earlier  period,  but  who  appeared  to  have 
acted  throughout  with  diligence  and  good  faith,  was  held,  by  Sir  C. 
G.  Pepys,  M.B.,  under  the  circumstances,  not  to  be  liable  for  the  loss 
consequent  on  his  not  ^having  sold  them  sooner :  And  his  Honor 
further  held,  that  a  difference  of  opinion  between  two  executors, 
as  to  the  propriety  of  converting  the  assets  at  a  particular  period, 
followed  by  a  demand  made  by  one  of  them  upon  the  other,  to 
concur  in  effecting  an  immediate  conversion,  does  not  deprive  the 
latter  of  the  right  to  exercise  his  own  discretion,  or  render  him 
liable  for  the  loss  that  may  arise  from  the  delay  consequent  on 
his  declining  to  comply  with  the  demand  (p).  This  case  has  been 
followed  in  the  case  of  Marsden  v,  Kent  (g),  where  the  court  held 
that  where  the  executors  had  acted  in  the  honest  exercise  of  their 
discretion  as  to  the  time  of  selling  property  of  a  very  uncertain  and 
speculative  character,  they  ought  not  to  be  made  personally  respon- 
sible for  the  loss  arising  from  their  not  having  sold  within  the 
twelvemonth. 

Executors  acting  under  a  will  by  which  an  absolute  discretion  is 
given  to  them  to  postpone  the  sale  and  conversion  of  the  _^ 

,,,,,.  ,       ,  Where     executors 

testator's  estate  are  not  bound  by  the  ordinary  rule  above  h»ve  an  ateoiute 

"  .  discretion  to  post- 

ref erred  to,  viz.,  to  convert  the  property  within  a  year,  pone  ssie  of  test*- 
even  though  some  of  the  property  consists  of  shares 
in  an  unlimited  company,  nor  will  they  be  liable  in  the  absence  of 
mala  fides  for  loss  arising  to  the  estate  from  the  non-conversion  (r). 
So  too  an  express  power  to  retain  existing  investments  takes  a  case 
out  of  the  rule  as  to  the  conversion  of  perishable  property  (s). 

It  is  not  the  duty  of  an  executor  to  call  in  money  invested  on  real 
security,  where  no  risk  is  apparent  5  nor  are  executors  bound  to 

(»)  Btdlook  V,  Wheatley,  1  Coll.  130.  (q)  6  C.  J>.  598. 

(o)  1  Mylne  &  Or.  80.  (r)  Re  Norrington,  13  0.  D.  654. 

(p)  See  also  East  v.  East,  5  Hare,  348.  («)  Gray  v,  Siggers,  15  C.  D.  74. 
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convert  leasehold  property  intp  three  per  cent,  stock,  unless  under 

particular  circumstances  {t). 

Generally  speaking,  if  an  executor  appoints  another  to  receive 

the  money  of  his  testator,  and  he  receives  it,  it  is  the 

Loss  by  fidinre  of  samc  thing  as  if  the  executor  himself  had  actually  re- 
tanker,      solicitor,  •        J   -fc.x  J        Ml    T_  X      •       t-'      1-         1  J 

Ac  ceived  *it,  and  will  be  assets  m  his  hands ;  and,  conse- 

nt, ^^^ss^sfs?*  qiieiitly,  appointing  another  to  receive,  who  will  not 
port,  p.  •1735.]       repay,  is  a  devastavit  {u).    Thus,  in  a  case  where  the  will 

directed  that  one  Edward  Pistor  should  carry  on  the 
business  of  the  testator  to  a  given  day,  for  the  benefit  of  his  estate, 
and  the  executors,  from  the  confidence  thus  reposed  by  the  testator 
in  Pistor,  permitted  him  to  get  in  debts,  without  anything  appearing 
on  the  will  to  show  the  testator's  intention  to  that  effect,  the  Court 
of  Exchequer  held,  that  the  executors  must  answer  to  the  residuary 
legatee  for  the  money  so  received  by  their  agent  («).  So  where 
trustees  for  sale  sold  the  trust  property  and  placed  the  conveyance 
executed  by  them  and  having  their  receipt  indorsed,  in  the  hands  of 
a  solicitor,  who  received  and  misapplied  the  purchase-money,  they 
were  held  liable  for  a  breach  of  trust  {y).  Again,  where  trustees  left 
some  Exchequer  Bills,  in  which  they  had  properly  invested  trust 
money,  in  the  hands  of  a  broker,  they  were  held  personally  liable 
upon  a  misapplication  of  the  bills  by  the  broker  («). 

But  with  respect  to  losses  sustained  by  the  faQure  of  bankers,  or 
other  persons  into  whose  hands  the  money  of  the  testator  has  been 
deposited  by  the  executor,  the  rule  seems  to  be,  that  where  the  de- 
posit was  made  from  necessity,  or  conformably  to  the  common  uisage 
of  mankind,  the  executor  wUl  not  be  responsible  for  the  loss  (a).    So 


(0  Howe  V.  Lord  Dartmonth,  7  Yes. 
150.  Ante,  p.  *1248  et  seq.  As  to 
whether  Turnpike  Bonds  are  real  se- 
curities,  see  Robinson  t;.  Robinson,  1 
De  Gex,  M.  &  G.  247,  and  Gayendish  v. 
Cavendish,  30  C.  D.  227. 

{u)  Jenkins  v,  Plombe,  6  Mod.  93. 

(jr)  Pistor  v,  Dunbar,  1  Anstr.  107. 

(y)  Ghost  V.  Waller,  9  Beav.  497.  See 
also  Bostock  v,  Floyer,  L.  B.  1  Eq.  26. 
Sntton  V.  Wilders,  L.  B.  12  Eq.  373. 
Re  Brier,  26  C.  D.  238.  The  liability 
of  the  executor,  according  to  the  case 
of  Speight  V.  Gaunt,  9  A.  C.  1,  affirm- 
ing the  decision  of  the  Court  of  Appeal 

[•1720] 


reported  in  22  C.  D.  727,  would  seem  to 
depend  on  whether  the  defaulting  agent 
was  properly  employed.  If  he  was  prop- 
erly employed  in  the  ordinary  course  of 
business,  the  executor  would  not  seem 
to  be  liable.  Sutton  v,  Wilders  {ubi 
fftfp.)  would  probably  be  decided  differ- 
ently since  Speight  v.  Gaunt. 

{z)  Matthews  v.  Brise,  6  Beav.  239. 
See  also  Rowland  v,  Witherden,  3  Mac. 
&  G.  568,  and  stat.  22  &  23  Vict.  c.  35^ 
s.  31,  po^f,  p.*1735. 

(a)  Churchill  «.  Hobson,  1  P.  Wms. 
243.  Knight  v.  Lord  Plymouth,  3  Atk. 
480.     S.  C.  1  Dick.  120.    Ex  parte  Bel- 
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if  the  executor,  living  in  London,  and  receiving  money  of  the  testator, 
should  •remit  to  an  attorney  in  the  country  to  pay  the  debts  there, 
and  the  attorney  becomes  insolvent,  the  executor  will  not  be  charge- 
able, if  the  business  was  transacted  in  the  ordinary  manner  without 
any  circumstance  to  show  suspicion  (ft).  So  where  executors  em- 
ploy an  auctioneer  to  sell  the  leaseholds,  or  other  portion  of  the 
assets,  who  receives  the  deposit  and  fails  to  pay  it  over,  the  execu- 
tors will  not,  generally  speaking,  be  held  personally  liable  for  the 
loss  (c).  But  in  Darke  v.  Martyn  (d),  where  a  testator  died  in  March, 
1823,  and  in  January,  1824,  and  January,  1825,  the  executors  and 
trustees  deposited  part  of  the  assets  in  the  hands  of  bankers  on  their 
notes  carrying  interest ;  and  the  bankers  failed  in  November,  1825 ; 
Lord  Langdale,  M.B.,  held,  that  as  no  necessity  had  heen  shoum  for 
such  deposit,  the  trustees  were  personally  responsible  for  the  loss  (e). 
So  where  a  trustee  deposited  a  trust  fund  with  his  bankers,  accom- 
panied by  an  order  in  writing  to  invest  the  money  in  consols,  he  was 
held  answerable  for  the  omission  of  the  bankers  to  make  the  invest- 
ment, where  he  made  no  subsequent  inquiry  respecting  it,  until  about 
five  months  afterward,  when  the  bankers  became  bankrupt  (/).  And 
if  an  executor  pays  the  money  of  the  testator  into  a  banker's,  not  on 
any  distinct  accoimt,  but  mixing  it  with  his  own  money,  it  should  seem 
that  the  executor  will  be  answerable  for  the  loss  sustained  by  the 
failure  of  the  banker  (g). 


chier,  Ambl.  219.  Bowth  v,  Howell,  3 
Ves.  565.  Adams  o.  Clazton,  6  Ves. 
226.  Wilks  V.  Groom,  3  Drewr.  584. 
Swinfen  v.  Swinfen,  29  Beav.  211. 
Johnson  v.  Newton,  11  Hare,  160.  Men- 
des  17.  Guedalla,  2  J.  &  H.  259.  Fen- 
wiek  V,  Clarke,  31  L.  J.  Gh.  728.  Be 
Bird,  L.  R.  16  Eq.  203.  Speight  v. 
Gaunt,  9  App.  Cas.  1.  Be  Brier,  26  C. 
D.  238. 

(6)  Bacon  t.  Bacon,  5  Yes.  334,  335. 
Castle  V,  Warland,  32  Beav.  660. 

(c)  Edmonds  r.  Peake,  7  Beav.  239. 
See  also  stat.  22  &  23  Vict.  o.  35,  s.  31, 
post,  p.  ^1735. 

(d)  1  Beav.  525. 

{e)  See  also  Behden  v,  Wesley,  29 
Beav.  213. 
(/)  Challen  v,  Shippam,  4  Hare,  555. 


{g)  Wren  v.  Eirton,  11  Ves.  377, 
Fletcher  r.  Walker,  3  Madd.  73.  Mas- 
sey  V,  Banner,  4  Madd.  413.  S.  C.  1 
Jac.  &  Walk.  241.  Bobinson  v.  Ward, 
By.  &  Mood.  274.  S.  C.  2  C.  &  P.  59. 
See  also  Salway  v.  Salway,  2  Bnss.  & 
M.  215,  in  which  case.  Lord  Broughham 
held  (overruling  the  decision  of  Sir  J. 
Leach,  M.B.,  4  Bus.  60),  that  a  receiver 
appointed  by  the  court  is  answerable 
for  the  loss  of  moneys  consequent  on 
the  failure  of  a  banker  with  whom  they 
have  been  deposited  for  security,  if  the 
deposit  be  made  in  such  a  way  that  the 
receiver  parts  with  the  absolute  con- 
trol over  the  fund :  This  judgment  was 
afterward  affirmed  in  Dom.  Proc. : 
White  V.  Baugh,  9  Bligh,  181. 
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•The  whole  of  the  law  on  this  particular  point;  has  been  recently 

reviewed  in  the  House  of  Lords  in  the  case  of  Speight 

§p^ht v^'chumt!°  t;.  Gaunt  (A).    The  general  result  seems  to  be  this: 

Trustees  are  not  bound  personally  to  transact  such 
business  connected  with  or  arising  out  of  the  proper  duties  of  their 
trust,  as  according  to  the  usual  mode  of  conducting  business  of  a 
like  nature  persons  acting  with  reasonable  care  and  prudence  oh  their 
own  account  would  ordinarily  conduct  through  mercantile  agents ; 
and.  where,  according  to  the  usual  and  regular  course  of  such  busi- 
ness (i),  moneys  receivable  or  payable  ought  to  pass  through  the 
hands  of  such  mercantile  agents  (A;),  that  course  may  properly  be 
followed  by  trustees,  though  the  moneys  are  trust  moneys;  and  if 
under  such  circumstances,  and  without  any  other  misconduct  or  de- 
fault on  the  part  of  the  trustees,  a  loss  takes  place  through  any  fraud 
or  neglect  of  the  agents  employed,  the  trustees  are  not  liable  to  make 
good  such  loss  (Z).  In  conformity  with  this  doctrine  the  statute  22 
&  23  Vict.  c.  35,  s.  31  (m),  enacts  *that  every  instrument  creating  a 
trust  shall  be  deemed  to  contain  a  clause  exonerating  the  trustees 
from  liaMlity  "  for  any  banker,  broker,  or  other  person,  with  whom 
any  trust  moneys  or  securities  may  be  deposited." 

But  neither  this  statute  nor  the  doctrine  of  Ex  parte  Belchier  (mm) 
authorizes  a  trustee  to  delegate,  at  his  own  mere  will  and  pleasure  the 
execution  of  his  trust,  and  the  care  and  custody  of  the  trust  moneys, 
to  strangers,  in  any  case  in  which  there  is  no  moral  necessity  from 
the  usage  of  mankind  for  the  employment  of  such  an  agency.    The 


(h)  9  A.  C.  1. 

(f )  Where  an  executor  or  trustee  em> 
ploys  an  agent  to  collect  money  under 
circumstances  which  make  such  em- 
ployment proper,  and  the  money  col- 
lected is  lost  by  the  agent's  insolvency, 
the  burden  of  proof  is  not  on  the  ex- 
ecutor to  show  that  the  loss  was  not 
attributable  to  his  own  de&ult,  but  on 
the  persons  seeking  to  charge  him  to 
prove  that  it  was.  Be  Brier,  26  C.  D. 
238. 

(^*)  This  rule  is  subject  to  the  limita- 
tion that  the  agent  must  not  be  em- 
ployed out  of  the  ordinary  scope  of 
his  business.  It  is  not  part  of  the  or- 
dinary business  of  a  solicitor  to  choose 

[•1722]     [•1723] 


a  valuer  for  trustees  intending  to  invest 
money  on  mortgage.  Fry  v.  Tapson, 
28  C.  D.  268. 

(I)  Ex  parte  Belchier,  Amb.  218.  A 
trustee  although  remunerated  for  his 
services  is  not  liable  for  loss  occasioned 
to  the  trust  estate  by  the  felonious  acts 
of  his  servant,  provided  such  servant  is 
properly  intrusted  with  the  custody  of 
the  trust  property,  and  is  selected  and 
employed  without  negligence :  and  seni- 
blOf  the  liability  of  a  trustee  is  not  in- 
creased by  the  fact  of  his  being  remu- 
nerated for  his  services.  Jobson  v. 
Pahner,  [1893]  1  Ch.  71. 

(m)  See  infra,  p.*1736. 

(mm)  Amb.  218. 
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cases  of  Rowland  r.  Witherden  (n),  Bostxxjk  v.  Ployer  (o),  and  many 
others  show  that  trustees  bound  to  invest  trust  moneys  in  authorized 
securities  are  prima  facie  answerable  for  the  proper  care  and  custody 
of  such  trust  moneys,  until  they  are  actually  so  invested ;  and  will 
not  be  exonerated  from  liability  if,  in  the  meantime,  they  leave  them 
in  other  hands,  though  the  hands  of  professional  advisers  or  agents, 
to  whose  assistance,  for  many  purposes  connected  with  the  trust,  they 
may  properly  have  recoiirse  {p).  v 

The  result  of  all  the  best  authorities  on  the  subject  of  the  general 
liability  of  executors  was  thus  stated  by  Lord  Gotten-  ^ 

General    result  of 

ham,  in  his  judgment  in  the  case  of  Clough  n.  Bond  authorities  as  to 

',,'',®  ,  .  .,      the  llaWlityof  ex- 

{q) : '' Although  a  personal  representative,  acting  strictly  ecutors  for  loss  of 
within  the  line  of  his  duty  and  exercising  reasonable 
care  and  diligence,  will  not  be  responsible  for  the  failure  or  deprecia- 
tion of  the  fund  in  which  any  part  of  the  estate  may  be  invested,  or 
for  the  insolvency  or  misconduct  of  any  person  who  may  have  pos- 
sessed it,  yet,  if  that  line  of  duty  be  not  strictly  pursued,  and  any 
part  of  the  property  be  invested  by  such  personal  representative  in 
funds  or  upon  securities  not  authorized,  or  be  put  within  the  control 
of  persons  who  ought  not  to  be  intrusted  with  it,  and  a  loss  be  there- 
by eventually  sustained,  such  personal  representative  will  be  liable 
to  make  *it  good  however  unexpected  the  result,  however  little  likely 
to  arise  from  the  course  adopted,  and  however  free  such  conduct  may 
have  been  from  any  improper  motive  (r).  Thus  if  he  omit  to  sell 
property  when  it  ought  to  be  sold,  and  it  be  afterward  lost  without 
any  f anlt  of  his,  he  is  liable  (s) ;  or  if  he  leave  money  due  upon  per- 
sonal security,  which,  though  good  at  the  time,  afterward  fails  (0- 
And  the  case  is  stronger  if  he  be  himself  the  author  of  the  improper 
investment,  as  upon  personal  security,  or  an  unauthorized  fund. 
Thus  he  is  not  liable,  upon  a  proper  investment  in  the  three  per 
cents.,  for  loss  occasioned  by  the  fluctuations  of  that  fund  (u),  but 


(»)  3  Mac.  &  a.  568,  574. 

(o)  35  Beav.  603,  606.  L.  B.  1  Eq. 
26. 

(p)  See  per  Lord  Selbome,  L.C.,  in 
Speight  V.  Gaunt,  9  A.  C.  1,  5. 

(q)  3  Mylne  &  Cr.  496. 

(r)  Of  oonrse  if  there  be  fraud  or 
willful  default  on  the  part  of  the  execu- 
tor, or  he  be  actuated  by  an  improper 
motive,  he  will  be  liable  for  any  loss. 


De  Cordova  v.  De  Cordova,  4  A.  C. 
692. 

is)  Phillips  V.  PhilUps,  2  Freem.  11. 
Ant€f  p.  *1701.  Fry  v.  Fry,  27  Beav. 
144. 

(f)  PoweU  V.  Evans,  5  Ves.  839. 
Tebbs  V.  Carpenter,  1  Madd.  290.  Ante, 
p.*1703.     See  alsop.*1718. 

(«)  Peat  r.  Crane,  3  Diok,  499,  note. 
AntCy  p.  *1709. 
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he  is  for  the  fluctuations  of  any  unauthorized  fund  (x).  So  when 
the  loss  arises  from  the  dishonesty  or  failure  of  any  one  to  whom  the 
possession  of  part  of  the  estate  has  been  intrusted :  Necessity,  which 
includes  the  regular  course  of  business  in  administering  the  prop- 
erty, will,  in  equity,  exonerate  the  personal  representative:  But, 
if  without  such  necessity,  he  be  instrumental  in  giving  to  the 
person  failing  possession  of  any  part  of  th^  property,  he  will  be 
liable  although  the  person  possessing  it  be  a  co-executor  or  co-ad- 
ministrator" (y). 

•In  conclusion,  the  sections  here  set  out  of  the  following  two  stat- 
utes should  be  noted. 

44  A  45  Vict  c.  ^y  sect.  56  of  the  Conveyancing  and  Law  of  Property 
41. 8. 66.       •  ^^^^  1881  (44  &  45  Vict.  c.  41),  it  is  provided  that  :— 

(1)  "Where  a  solicitor  produces  a  deed,  having  in  the  body 

thereof  or  indorsed  thereon  a  receipt  for  consideration 

OT  1S3?rMd  !^  money  or  other  consideration,  the  deed  being  executed,  or 

m«!t*^^^8oSd-  the  indorsed  receipt  being  signed,  by  the  person  entitled 

^^'  to  give  a  receipt  for  that  consideration,  the  deed  shall  be 

suflcient  authority  to  the  person  liable  to  pay  or  give  the 

same  for  his  paying  or  giving  the  same  to  the  solicitor, 

without  the  solicitor  producing  any  separate  or  other 

direction  or  authority  in  that  behalf  from  the  person  who 

executed  or  signed  the  deed  or  receipt." 

(2)  "  This  section  applies  only  in  cases  where  consideration  is  to 

be  paid  or  given  after  the  commencement  of  this  Act." 
And  by  sect.  2  of  the  Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  it  is 
provided  that : — 


{x)  Hanoom  v,  AUen,  2  Dick.  498. 
Howe  17.  Lord  Dartmouth,  7  Ves.  137. 
Ante,  p.  *1709. 

{y)  Langford  v.  Ga»coyiie,  11  Ves. 
333,  i)05t,  p.*1730.  Shipbrook  v.  Lord 
Hinchinbrook,  11  Ves.  252.  16  Ves. 
477,  poaty  p.*1730.  Underwood  v,  Ste- 
vens, 1  Meriv.  712,  post,  p.  *1736.  Styles 
V,  Guy,  1  Mac.  &  G.  422,  post,  p.*1734. 
Trutch  <;.  Lamprell,  20  Beav.  116.  The 
following  are  cases  ];>earing  on  the  gen- 
eral principles  above  stated,  viz,.  Bacon 
V.  Clark,  3  My.  &  Cr.  294.    Lowry  v, 

[•1725] 


Fulton,  9  Sim.  115.  Munch  v.  Cooker- 
ell,  9  Sim.  339.  5M.&Cr.l78.  Broad- 
hurst  t?.  Balguy,  1  y.  &  Coll.  Ch.  C.  16. 
Booth  V,  Booth,  1  Beav.  125.  Phillip- 
son  t?.  GiLtty,  7  Hare,  516.  Byrne  f>, 
Norcott,  13  Beav.  336.  Garner  v, 
Moore,  3  Drewr.  277.  Lander  v.  Wes- 
ton, 3  Drewr.  389.  CoUinson  v.  Lister, 
20  Beav.  356.  7  De  G.  M.  &  G.  634. 
Gibbins  v.  Taylor,  22  Beav.  344.  Selby 
V,  Bowie,  4  Giflf.  300.  Griffith  v.  Porter, 
25  Beav.  236.  Fry  t;.  Fry,  27  Beav.  144, 
146. 
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(1)  ^'  It  shall  be  lawful  for  a  trustee  {z)  to  appoint  a  solicitor  to  be 

his  agent  to  receive  and  give  a  discharge  for  51  &  52  vict  c.  59, 
any  money  or  any  valuable  consideration  or  ^o^ey  ^^^dtor . 
property  receivable  by  such  trustee  under  "*8«"*- 
the  trust  by  permitting  such  solicitor  to  have  the  custody 
of,  and  to  produce,  a  deed  containing  any  such  receipt  as 
is  referred  to  in  the  56th  section  of  the  Conveyancing  and 
Law  of  Property  Act,  1881  (zz)  j  and  no  trustee  shall  be 
chargeable  with  breach  of  trust  by  reason  only  of  his  hav- 
ing made  or  concurred  in  making  any  such  appointment ; 
and  the  producing  of  any  such  deed  by  such  solicitor 
shall  have  the  *same  validity  and  effect,  by  virtue  of  the 
said  56th  section,  as  the  same  would  have  had  if  the 
person  appointing  such  solicitor  had  not  been  a  trustee : 
Provided  that  nothing  herein  contained  shall  exempt  a 
trustee  from  any  liability  which  he  would  have  incurred 
if  this  Act  had  not  passed,  in  case  he  permits  such  money,, 
valuable  consideration,  or  property  to  remain  in  the  hands, 
or  under  the  control  of  the  solicitor  appointed  as  afore- 
said for  a  period  longer  than  is  reasonably  necessary  to 
enable  such  solicitor  to  pay  or  transfer  the  same  to  the 
trustee." 

(2)  "  It  shall  be  lawful  for  a  trustee  to  appoint  a  banker  or  solici- 

tor to  be  his  agent  to  receive  and  give  a  discharge  for  any 
money  payable  to  such  trustee  under  or  by  virtue  of  a 
policy  of  assurance  by  permitting  such  banker  or  solicitor 
to  have  the  custody  of  and  to  produce  such  policy  of  as- 
surance, with  a  receipt  signed  by  such  trustee,  and  no 
trustee  shall  be  chargeable  with  a  breach  of  trust  by  rea- 
son only  of  his  having  made  or  concurred  in  making  any 
such  appointment:  Provided  that  nothing  herein  con- 
tained shall  exempt  a  trustee  from  any  liability  which  he 
would  have  incurred  if  this  Act  had  not  passed,  in  case 
he  permits  such  money  to  remain  in  the  hands  or  under 
the  control  of  the  banker  or  solicitor  appointed  as  afore- 
said for  a  period  longer  than  is  reasonably  necessary  to 

{z)  Which  in  this  act  by  sect.  1  (3)  includes  an  executor  or  administrator. 
ifis)  Ubi  supra, 
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enable  such  banker  or  solicitor  to  pay  the  same  to  the 
trustee." 
(3)  "  This  section  shall  apply  only  where  the  money  or  valuable 
consideration  or  property  is  to  be  received  after  the  pass- 
ing of  this  Act" 


1.  TorUofFeT¥maXB£fpT6UTdaiitie.  In 
general,  an  executor  or  administrator 
is  liable  individually,  and  not  in  his 
representative  capacity,  for  injury  to 
third  parties  by  his  tortious  acts,  e,  g., 
by  taking  and  disposing  of  property 
belonging  to  such  parties,  Polhemus 
«.  Middleton,  10  Stew.  (N.  J.)  240 ;  or 
for  a  detinue  of  goods  under  a  conver- 
sion committed  by  the  decedent,  Hench 
V.  Metzer,  6  Serg.  &  R.  272 ;  although 
claiming  to  hold  by  virtue  of  his  letters, 
Denny  «.  Booker,  2  Bibb  427 ;  or  for 
surplus  moneys  belonging  to  a  debtor 
of  the  estate  after  payment  of  the  debt 
out  of  the  collateral  furnished  by  him, 
Cronan  v.  Getting,  99  Mass.  834 ;  or 
even  for  crops  belonging  to  the  heir, 
but  taken  by  the  administrator  and 
accounted  for  as  assets  of  the  estate. 
Rodman  v,  Rodman,  54  Ind.  444.  So, 
the  executor  or  administrator  is  liable 
individually  for  fraud  in  his  sale  of 
property  of  the  estate,  either  by  his 
misrepresentation,  Fritz  v.  McGUl,  81 
Minn.  586 ;  West  v.  Wright,  98  Ind. 
885 ;  or  concealment  of  the  truth. 
Warren  v.  Banning,  21  N.  Y.  Supp. 
888. 

But  the  estate  is  chargeable  with  the 
value  of  property  taken  by  the  executor 
or  administrator  as  such  and  applied  as 
assets  of  the  estate.  Simpson  v,  Snyder, 
54  la.  557  ;  Clapp  «.  Walters,  2  Tex. 
180. 

And  where  the  tortious  act  is  by 
negligent  mismanagement  of  property 
or  business  of  the  deceased  resulting  in 
nuisance  or  personal  injury  to  others, 
his  capacity  is  that  of  a  trustee  rather 


than  an  executor.  In  such  case  the 
question  of  liability  of  the  trust  estate 
hardly  falls  within  the  scope  of  this 
work.  Thus,  he  is  liable  as  an  indi- 
vidual only  for  personal  injury  to  a 
tenant  from  defective  premises,  of 
which  he  has  taken  control  for  the 
heirs.  Donahue  v.  Kendall,  60  N.  Y. 
Super.  Ct.  886. 

Diligence  and  devastavit.  Good  faith 
and  diligence  are  required  of  executors 
and  administrators  in  all  the  business 
of  their  office,  Hanscom  v,  Marston,  82 
Me.  288 ;  the  diligence  being  that 
which  a  prudent  man  would  exercise 
under  like  circumstances.  Spaulding 
V.  Wakefield,  58  Vt.  660.  The  want  of 
such  diligence  generally  amounts  to  a 
devastavit.  Even  the  provisions  of  the 
will  cannot  relieve  them  from  this 
liability.  Estate  of  Richardson,  12 
Phila.  82.  But  the  particular  diligence 
required  may  depend  in  a  measure  on 
the  express  directions  of  the  will,  the 
orders  of  the  court,  or  the  requirements 
of  the  statute.  And  if  there  is  a  will,  It 
is  his  duty  to  sustain  the  probate  a^inst 
attack.  John  v.  Tate,  7  Humph.  888. 
Liability  for  devastavit  attaches  at  the 
date  of  the  representative's  qualifica- 
tion. Leach  v,  Jones,  86  N.  C.  404; 
McAfee  v.  McAfee,  28  S.  C.  188 ;  and 
is  governed  by  the  law  in  force  at  that 
time,  Syme  v.  Badger,  96  N.  C.  197 ; 
although  the  form  of  the  remedy  may 
be  according  to  a  statute  passed  after 
letters  granted.  Potter  v.  Ogden,  186 
N.  Y.  884.  It  will  be  barred  by  the 
statute  running  from  the  date  of  the 
devastavit,  Taylor  v.  Robinson,  69  Ala. 
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2(S0  ;  or  in  case  of  the  death  of  the  repre-      them,  and  in  applying  and  distributing 


sentative,  from  the  time  the  action 
accrued  against  his  representatives. 
Syme  v.  Badger,  t^*  tupra. 

Mismanagement  not  amounting  to 
a  devastavit  is  often  ground  for  the 
removal  of  the  executor.  Estate  of 
Silberman,  16  Phila.  817;  and  see 
Vol.  I.  p.  704,  et  teq.  But  such  re- 
moval does  not  discharge  any  liability 
already  incurred.  And  if  he  has  con- 
verted property  of  the  estate,  he  may 
be  required  to  account  for  it  after  he 
has  resigned  his  office.  Matter  of 
Radovich,  74  Cal.  686. 

If  successive  bonds  have  been  given 
with  different  sureties,  the  sureties 
at  the  time  of  the  original  conversion 
will  be  liable,  although  the  assets  might 
have  been  recovered  during  the  term  of 
the  new  bond  given  afterward.  State 
V,  Beming,  74  Mo.  87 ;  although  the 
sureties  on  the  new  bond  will  also  be 
liable  for  the  later  default.  Wolff  v. 
Schaeffer,  74  Mo.  154.  See  too,  Vol.  I. 
p.  684 ;  Perry  v,  Campbell.  10  W.  Va. 
228. 

In  some  states  suit  may  be  brought 
for  a  devastavit  without  a  previous 
accounting  or  settlement  in  the  Probate 
Court.  This  is  so,  in  Mississippi,  in 
favor  of  a  creditor,  Clopton  v,  Haugh- 
ton.  67  Miss.  787;  but  not  of  a  dis- 
tributee. Dobbins  v.  Halfacre,  63 
Miss.  661.  But  in  other  states  a  pre- 
liminary order  for  payment  in  the  Pro- 
bate Court  is  necessary,  and  a  settlement 
in  that  court  cannot  be  collaterally 
attacked  in  an  action  for  a  devastavit. 
Tate  «.  Norton,  94  U.  S.  746.  And 
see,  as  to  preliminary  proceedings  of 
the  Probate  Court  in  actions  on  admin- 
istration bonds.  Vol.  I.  p.  647,  n. 

Diligence  must  be  exercised  through- 
out the  entire  course  of  the  representa- 
tive's official  duties,  and  he  may  be 
guilty  of  neglect  or  devastavit  in  his 
inventory  or  accounting,  in  collecting 
the  assets,  in  managing  and  investing 


them. 

FiT9t.  Inwntory— Account.  In  all  of 
the  United  States  the  executor  or  ad- 
ministrator is  required  by  statute  to  file 
an  inventory  of  the  assets  of  the  estate. 
See  Vol.  II.  p.  180,  n.  His  neglect  to 
do  so  constitutes  a  breach  of  his  bond. 
See  Vol.  I.  p.  640.  n.  And  in  some 
states  the  inventory  should  include  even 
'property  which  has  been  fraudulently 
conveyed  by  the  deceased.  Newcomb 
V.  Wing,  8  Pick.  168 ;  and  see  Vol.  II. 
p.  182,  n.  For  removal  from  office  for 
default  in  his  inventory,  see  Vol.  I. 
p.  704,  n. 

He  will  be  liable  for  property  inven- 
toried and  afterward  lost  by  his  neg- 
lect, Tuttle  V.  Robinson,  88  N.  H.  104 ; 
but  not  for  property  lost  without  fault 
of  his,  e.  ^.,  by  theft,  Carpenter  «.  Car- 
penter, 12  R.  I.  644;  or  war.  Lea  v, 
Beaman,  101  N.  C.  294 ;  or  inventoried 
by  his  predecessor  and  never  found  by 
him.    Matter  of  O'Brien,  42  Hun  284. 

The  duty  of  the  personal  representa- 
tive to  present  and  settle  his  accounts  is 
considered  in  a  later  part  of  this  chap- 
ter.   See  American  note,  p.  *1759. 

Second.  OoOection  of  amU,  The 
duty  of  collecting  the  assets  precedes 
that  of  paying  debts.  Estate  of  France, 
17  Phila.  486. 

If  the  executor  makes  no  effort  to 
collect  good  claims  due  to  the  estate,  he 
will  be  liable  for  their  loss.  Estate  of 
Moore,  Tuck.  41 ;  Charlton's  Appeal, 
184  Pa.  St.  478 ;  Munden  v.  Bailey, 
70  Ala.  68.  So,  if  he  fails  to  use  ordi- 
nary diligence  in  the  collection  of  such 
debts,  Holcomb  v.  Coryell,  8  Stockt. 
476 ;  Hall  «.  Carter,  8  Ga.  388 ;  espe- 
cially if  he  knew  that  the  debtor  was  in 
failing  circumstances.  Waterman  «. 
Alden,  144  111.  90.  revg.  42  111.  Ap.  294. 
He  will  be  liable  if  he  could  have  col- 
lected the  debt  by  reasonable  diligence 
and  failed  to  do  so.  Estate  of  Long, 
6  Watts  46;    Succession  of  Coco,  32 
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La.  An.  825 ;  Sanderson  o.  Sanderson, 
20  Fla.  294 ;  MaUer  of  Haffey.  10  Mo. 
Ap.  282.  And  the  fact  that  the  debtor 
has  afterward  become  insolvent  will 
not  relieve  him  from  the  effect  of  his 
own  negligence.  Cooley  «.  Van  Syckle, 
1  McCart.  496.  But  the  debtor's  insol- 
vency will  not  render  him  liable  where 
there  was  no  previous  negligence  on 
his  part.  Dean  v.  Rathbone,  15  Ala. 
828.  Even  where  a  note  is  destroyed* 
by  fire,  if  it  could  have  been  collected 
as  a  lost  note,  he  will  be  liable  for  his 
negligence.  Williams  «.  Cubage,  36 
Ark.  807.  And  an  executor's  duty  in 
collecting  claims  involves,  in  the  case 
of  a  bill  or  note,  due  presentment  for 
payment,  White  tJ.  Stoddard,  11  Gray 
258  \  as  well  as  protest  and  notice  of 
protest,  Rand  v.  Hubbard,  4  Met.  252, 
where  necessary.  In  like  manner  it  is 
his  duty  to  see  that  claims  belonging  to 
the  estate  are  duly  presented  against 
the  estate  of  an  insolvent  debtor,  Wilson 
«.  Staats,  6  Stew.  (N.  J.)  524 ;  or  to 
the  executor  of  a  deceased  debtor. 

Liability  for  collection.  The  execu- 
tor or  administrator  is  liable  for  the 
collection  of  assets  within  a  reasonable 
time.  Moffat  v.  Loughridge,  51  Miss. 
211.  It  has  been  held  to  be  negligent 
to  leave  them  uncollected  for  two  years, 
Scarborough  d,  Watkins,  9  B.  Mon.  540 ; 
or  three  years,  Cooley  v.  Van  Syckle,  1 
McCart.  496  ;  although  the  widow  and 
devisee  of  the  deceased  had  given  the 
debtor  time  indefinitely.  Shaffer's  Ap- 
peal, 46  Pa.  St.  181.  On  the  other 
hand,  even  a  delay  in  proceeding  on  a 
note  until  the  maker's  death  may  not 
render  the  executor  liable  where  he 
believed  the  maker  to  be  wealthy 
and  the  note  had  been  taken  by  the 
deceased.  Southall  v.  Taylor,  14  Gratt. 
269. 

Where  claims  are  lost  by  the  negli- 
gence of  the  personal  representative, 
the  measure  of  damages  (in  the  absence 
of  fraud)  is  the  actual  value,  Harris  v. 


Parker,  41  Ala.  604 ;  or,  in  the  absence 
of  other  evidence,  the  amount  due  on 
them.  Gates  f>.  Whetstone,  8  S.  C.  244  ; 
including  both  principal  and  interest, 
Smyley  «.  Reese,  58  Ala.  89 ;  Banks  «. 
Macken,  40  Miss.  256 :  or  the  interest 
will  be  reckoned  at  the  rate  expressed 
in  the  note,  if  any.  Strong  «.  Wilkson, 
14  Mo.  116. 

So,  a  personal  representative  will  be 
liable  for  collateral  lost  through  his 
neglect,  WilUs  v,  Willis,  16  Ala.  652  ; 
e,  g.,  for  his  neglect  to  sell  under  a 
trust  deed  (although  the  premises  after- 
ward depreciated  in  value).  Booker  «. 
Armstrong,  98  Mo.  49.  And  he  may 
be  liable  for  failure  to  collect  the  in- 
terest on  a  collateral  mortgage,  even 
though  he  might  not  have  been  able  to 
collect  the  principal.  Whitin  «.  Paul, 
18  R.  I.  40. 

But  he  will  not  be  liable  for  a  sudden 
collapse  in  the  value  of  collateral  with- 
out negligence  on  his  part,  Watkins  «. 
Stewart,  78  Va.  Ill ;  especially  where 
he  has  been  diligent  in  collecting 
part  of  tlie  amoun^t  and  taking  addi- 
tional security  for  the  balance,  Nelson 
V.  Page,  7  Gratt.  160  ;  or  has  taken  and 
collected  what  he  could  from  the 
debtor  and  afterward  lost  the  collections 
through  the  default  of  the  decedent's 
brother,  whom  he  had  employed  to  col- 
lect them,  Dabney's  Appeal,  120  Pa. 
St.  844 ;  or  although  the  fresh  security 
prudently  taken  by  him,  as  it  seemed, 
required  additional  advances  which 
were  in  part  lost  by  the  ultimate  insufii- 
ciency  of  the  security.  Torrence  v. 
Davidson,  92  N.  C.  487. 

Proof  of  negligeTice.  The  burden  of 
proof  is  on  tlie  administrator  claiming 
to  be  discharged  from  liability  for  uncol- 
lectable  claims  which  he  has  inventoried. 
Cunningham  v.  Cauthen,  87  S.  C.  128 ; 
Gates  V,  Whetstone,  8  S.  C.  244 ;  Julian 
«.  Abbott,  78  Mo.  580 ;  Tell  City  Fur- 
niture Co.  V.  Stiles,  60  Miss.  849; 
whether  inventoried  as  desperate,  Hun- 
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tingdon  «.  8pears»  3  Ired.  450 ;  or  not 
so  inventoried.  Estate  of  Sanderson, 
74  Cal.  199;  Brazeale  ^.  Brazeale,  9 
Ala.  491.  And  if  the  debts  were  in- 
curred by  the  executor,  he  must  show 
prudence  in  making  them,  as  well  as 
diligence  in  trying  to  collect  them. 
Moore  v.  Bcauchamp,  4  B.  Mon.  71. 
But  see,  amtra.  Estate  of  Ritter,  11 
Phila.  12  ;  Smith  «.  Hurd,  16  Miss.  683 ; 
Groves  v.  Williams,  68  Ga.  598 ;  Ad- 
kins  9.  Hutchings,  79  Ga.  260.  And  if 
he  alleges  that  he  has  paid  a  creditor, 
who  denies  the  payment,  he  must  prove 
it.  Johnson  v.  Maples,  49  HI.  101. 
But  a  judgment  against  the  executor 
individually  is  not  admissible  as  evi- 
dence of  a  devastavit  in  his  represents- 
tive  capacity,  Van  Horn  v,  Teasdale, 
4  Halst.  379 ;  although  his  personal  in- 
terest in  the  non-collection  of  a  debt  is 
a  circumstance  tending  to  show  his 
negligence.  Patterson  v,  Wadsworth, 
89  N.  C.  407;  Torrence  v.  Davidson, 
92  N.  C.  437. 

What  debts  must  he  collected.  The 
duty  of  prompt  collection  applies,  in 
general,  to  all  debts  due  to  the  deceased. 
Thus,  the  personal  representative  is 
liable  for  allowing  moneys  of  the  de- 
ceased to  remain  in  the  hands  of  a  com- 
mission merchant  until  lost  by  his 
failure.  Succession  of  Stone,  31  La.  An. 
311.  So,  for  not  protecting  the  estate 
of  the  decedent  as  surety  by  proceeding 
against  the  principal  debtor,  Tuggle  v. 
Gilbert,  1  Duval  340  ;  especially  where 
the  administrator  is  himself  the  cred- 
itor, Jones  V.  Graham,  36  Ark.  383 ; 
or  for  not  collecting  moneys  due  to  the 
deceased  as  a  partner  in  settlement  of 
the  firm  accounts,  Hellmann  v,  Wellen- 
kamp,  71  Mo.  407  ;  or  in  collecting  from 
the  estate  of  the  partner  previously  de- 
ceased, Brandon  v.  Judali,  7  Ind.  545 ; 
or  in  collecting  debts  due  to  the  deceased 
from  the  estate  of  a  deceased  debtor 
(the  inventory  of  the  other  estate 
being    sufficient    evidence    of    assets 


known  to  his  own  representative). 
Thompson  v.  Thompson,  77  Ga.  692. 
So,  he  is  liable  for  negligence  in  failing 
to  collect  the  balance  due  from  the  pre- 
ceding administrator.  Grant  v.  Reese, 
94  N.  C.  720. 

As  to  his  right  to  take  proceedings 
against  his  predecessor  or  the  estate  of 
his  predecessor,  see  Vol.  II.  p.  161,  n. 
In  such  proceedings,  as  in  others,  his 
duty  toward  creditors  and  distributees 
is  commensurate  with  his  authority. 
And  he  may  even  be  charged  with  the 
devastavit  of  his  predecessor  for  his 
failure  in  this  respect.  Eubank  v, 
Clark,  78  Ala.  78.  See  also  Vol.  II.  pp. 
112,  n.,  113,  n.,  ubi  supra,  as  to  the  sue- 
cessor*s  liability  for  the  devastavit  of 
his  predecessor. 

Where  successive  administrators  are 
liable  for  a  continuing  devastavit  by 
failure  to  collect  debts,  their  liability  is 
said  to  be  in  the  inverse  order  of  their 
appointment.  Lary  v.  Stamper,  27 
Gratt.  42. 

An  executor  must  collect  money  due 
the  estate  from  himself  as  promptly  as 
from  any  other  debtor,  Warner  v, 
Knower,  3  Dem.  208 ;  and  must  account 
for  his  own  debt,  Gardner  v.  Gardner, 
7  Paige  112  ;  and  stand  charged  with  it 
in  hi?  first  account,  Riegel's  Appeal, 
106  Pa.  St.  437;  as  so  much  money, 
Baucus  u.  Stover,  89  N.  Y.  1  ;  although 
he  had  previously  given  a  void  usurious 
note  for  it.  Matter  of  Consalus,  95 
N,  Y.  340.  His  inventory  of  such  debt 
is  prima  facie  evidence  of  its  collection. 
Hickman  v.  Kamp,  3  Bush  205.  And 
see,  as  to  inventory  of  such  debts,  Vol. 
n.  p.  182,  n. ;  and  as  to  their  character 
as  assets.  Vol.  11.  pp.  624,  n.,  627  n., 
and  Vol.  III.  p.  132,  n.,  itbi  supra.  His 
sureties  are  chargeable  for  its  col- 
lection as  for  the  collection  of  other 
debts,  and  not  otherwise,  Rader  v. 
Yeargin,  85  Tenn.  486 ;  and  are  not 
sureties  for  the  payment  of  the  debt  at 
all  events.  Spurlock  v.  Earles,  8  Baxt. 
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487.  And  see  Vol.  III.  p.  188,  n., 
vbi  8upra. 

If  the  administrator  has  charged  him- 
self with  the  debt  as  paid  at  various 
times,  he  may  be  held  to  such  account, 
or  may  be  charged  with  it  as  collected 
when  he  qualified  as  administrator. 
Eoon  V.  Munro,  11  S.  C.  189.  But  he 
cannot  be  relieved  from  liability  by 
reason  of  his  insolvency  where  he  had 
been  previously  solvent  after  he  qual- 
ified, and  then  claimed  discharge  from 
the  debt  by  reason  of  fictitious  pay- 
ments claimed  to  have  been  made  on  it. 
Condit  D.  Winslow,  106  Ind.  142.  U 
he  has  deposited  as  collateral  security 
with  the  papers  of  the  estate  a  policy 
of  Insfirance  on  his  life,  with  a  memo- 
randum that  it  was  so  intended,  it  will 
be  held  to  belong  to  the  estate  without 
formal  transfer.  Falk  9.  Jones,  5  Dick. 
(N.  J.)  408,  revg.  4  Id.  484. 

In  like  manner  an  executor  or  admin- 
istrator must  account  for  the  debt  of 
his  firm  to  the  estate  as  so  much  money 
in  his  hand.  Matter  of  Consalus,  95 
N.  Y.  840 ;  Tarbell  v.  Jewett,  129  Mass. 
457 ;  although  the  firm  was  already  in- 
solvent.   Leland  v.  Felton,  1  Allen  581. 

Bent9 — Fbreign  debU.  Where  the  per- 
sonal representative  is  entitled  to  collect 
the  rents,  he  is  chargeable  with  them  if 
collected,  Waterman  v.  Alden,  42  111. 
Ap.  204  ;  and  for  neglect  in  not  collect- 
ing them,  Jennings  v.  Copeland,  90 
N.  C.  572 ;  if  he  neglects  to  use  ordi- 
nary diligence,  Estate  of  Moore,  96  Cal. 
622 ;  and  not  for  the  tenant's  insolvency, 
if  he  is  without  fault.  Coffee  v.  Rufiin, 
4  Coldw.  487. 

An  administrator  or  executor  is  liable 
for  negligence  in  not  collecting  even 
foreign  debts  where  he  might  readily 
have  done  so,  Williams  v.  Williams,  79  N. 
C.  417 ;  especially  where  process  might 
have  been  served  on  the  foreign  debtor 
within  the  jurisdiction,  Schultz«.  Pul- 
ver,  11  Wend.  861;  8.  C.  8  Paige  182  ; 
or  where  he  has  incurred  the  loss  by  his 


own  act  in  extending  the  debt  and 
suffering  other  creditors  to  get  ahead  of 
him.  Matter  of  Millard,  2  Ck>nnoly  91 . 
And  if  he  incurs  personal  expenses  in 
going  out  of  the  state  to  collect  a  debt 
in  another  jurisdiction,  a  reasonable 
charge  will  be  allowed  in  his  account. 
Huson  V,  Wallace,  1  Rich.  Eq.  1. 
But  a  personal  representative  is  not 
liable  for  the  foreign  assets  where  there 
is  a  foreign  administrator.  Grant  «. 
Reese,  94  N.  C.  720.  And  his  sureties 
will  not  be  liable  for  foreign  assets  re- 
ceived by  him.  Cabanne  v.  Skinner, 
66  Mo.  857.  But  an  ancillary  adminis- 
trator is  liable  for  diligent  collection  of 
debts  in  his  own  Jurisdiction.  State  e. 
Gregory,  88  Ind.  110.  And  see,  as  to 
foreign  assets,  Vol.  II.  p.  182,  n.,  uhi 
9Upra, 

Negligenee  or  default  of  €igent.  An 
administrator  is  liable  where  he  allows 
moneys  of  the  estate  to  be  lost  by  suf- 
fering them  to  remain  for  years  in  the 
hands  of  the  attorney  who  collected 
them,  Abercrombie  «.  Skinner,  42  Ala. 
688,  or  where  a  draft  is  lost  by  the 
fraud  of  a  stranger  to  whom  he  negli- 
gently intrusted  it  for  collection,  Davis 
9.  Chapman,  88  Va.  67 ;  or  where  the 
loss  is  by  the  negligence  of  an  attorney 
in  a  distant  state  whom  he  had  improv- 
idently  selected,  McCloskey  v.  Gleason, 
58  Yt.  264 ;  or  where  the  administrator 
has  employed  an  agent  who  was  noto- 
riously incompetent  for  the  work,  such 
as  a  layman  to  conduct  legal  proceed- 
ings, Wakeman  e.  Hazelton,  8  Barb. 
Ch.  148 ;  or  where  he  has  neglected  for 
many  years  to  call  the  agent  to  account 
for  the  moneys  collected,  Marshall  v. 
Moore,  2  T.  B.  Mon.  69 ;  or  for  his  neg- 
lect to  collect  them.  Mills  v.  Talley, 
88  Ya.  861. 

But  his  liability  for  the  default  of  his 
agent  will  be  barred  like  other  liabilities, 
Raynor  v.  Pearsall.  8  Johns.  Ch.  678 ; 
as  well  as  the  liability  for  his  own  de- 
fault.   Harrington  v.  Eeteltas,  92  N.  Y. 


Ch.  II.  §  II.] 


Devastavit. 


^  357 


40.  ,  And  he  will  not  be  liable  for  loss 
through  an  agent  in  a  foreign  Jurisdic- 
tion whom  he  has  carefully  selected  to 
make  collection  of  debts  there,  Estate 
of  Taylor,  52  Cal.  477;  Deberry  «. 
Ivey,  %  Jones  £q.  870;  Christie  «. 
McBride,  2  111.  75 ;  nor  for  the  mis- 
management and  insolvency  of  counsel 
originally  employed  by  the  testator  and 
retained  with  ordinary  diligence  by  the 
executor,  Estate  of  Calhoun,  6  Watts 
185  ;  nor  for  his  failure  to  press  a  claim 
against  an  insolvent  debtor  under  the 
advice  of  counsel  whom  the  will  had 
directed  him  to  consult,  Bowen  «.  Mont- 
gomery, 48  Ala.  858 ;  although  the  ex- 
ecutor will  not  be  controlled  in  the 
choice  of  necessary  counsel  even  by  the 
express  direction  of  the  will.  Toung 
V.  Alexander,  16  Lea  108. 

Excum  for  delay  or  lou.  An  execu- 
tor is  not  chargeable  with  his  estimate 
of  what  may  probably  be  collected, 
Fauber  v.  Gentry,  89  Ya.  812  ;  nor  with 
any  claim  not  actually  received,  unless 
it  is  lost  by  his  negligence.  Tompkins 
V.  Tompkins,  18  S.  C.  1 ;  Deas  «.  Spann, 
1  Harp.  Ch.  176 ;  Smith  v.  Hurd,  16 
Miss.  682 ;  Hooper  v.  Hooper,  82  W. 
Ya.  526.  And  this  applies  to  current 
interest  on  a  note  as  well  as  to  the  prin- 
cipal. Estate  of  Moore,  06  Cal.  522. 
The  retention  of  interest-bearing  debts 
and  securities  for  the  sake  of  income 
will  be  considered  hereafter.  And  he 
is  not  liable  for  not  collecting  interest 
on  a  testamentary  valuation  charged  on 
a  devise  and  bequeathed  as  residue  (the 
principal  having  been  paid  from  time 
to  time  at  the  executor's  request  pend- 
ing  the  settlement  of  the  estate).  Ash- 
ley V,  Barren,  48  Yt.  488.  So,  an  exec- 
utor is  not  responsible  for  the  collection 
of  debts  which  are  practically  uncol- 
lectible. Waterman  v.  Alden,  144  111.  90, 
revg.  42  El.  Ap.  294 ;  Powell  v.  Hurt. 
108  Mo.  507 ;  especially  where  there  is 
a  valid  defense  claimed,  Waterman  v. 
Alden,  vM  tupra/   Estate   of   Stow, 


Myrick's  Prob.  97 ;  such  as  a  set-ofF, 
Bowen  v.  Montgomery,  48  Ala.  858; 
or  the  bar  of  the  Statute  of  Limitations, 
Patterson  «.  Wadsworth,  89  N.  C.  407 ; 
and  where  the  party  complaining  of  the 
negligence  had  the  notes  representing 
the  debt  under  his  own  control,  Gay  v. 
Grant,  105  N.  C.  478  ;  and  received  the 
interest  and  directed  the  matter  himself 
for  a  number  of  years,  Shurtleff  v. 
Ferry,  188  Mass.  259 ;  or  where  the 
collection  was  prevented  by  the  out- 
break and  continuance  of  the  war. 
Lary  v.  Stamper,  27  Gratt.  42. 

And  the  personal  representative  has 
been  excused  from  liability  for  loss  of  a 
claim,  where  he  believed  in  good  faith 
and  after  due  inquiry  that  the  claim  had 
been  transferred  by  the  deceased  to 
another  person,  Holmes  v,  Bridgman, 
87  Yt.  28 ;  or  that  it  belonged  to  the 
executor  himself,  Syme  v.  Badger,  92 
N.  C.  706 ;  or  was  inventoried  as  value- 
less and  collection  not  attempted  on  the 
advice  of  testator's  bookkeeper.  Gilles- 
pie V,  Brooks,  2  Redf.  849.  So,  an 
executor  has  been  excused  for  not  col- 
lecting a  note  on  account  of  the  unwill- 
ingness of  the  life  tenant  to  have  it 
sued  upon,  Orr  v.  Orr,  84  S.  C.  275 ; 
or  because  of  an  extension  by  the  dis- 
tributees. Perry  v.  Wooten,  5  Humph. 
524.  And  a  legatee  whose  legacy  is 
paid  has,  of  course,  no  standing  to 
question  the  conduct  of  the  executor 
in  failing  to  collect  assets.  State  v. 
Adams,  71  Mo.  620.  But  it  is  no  ex- 
cuse that  the  testator  himself  would 
probably  not  have  pressed  the  claim. 
Waterman  v.  Alden,  144  111.  90;  or 
that  the  debtor  was  an  intimate  friend. 
Wilson  «.  Lineberger,  88  N.  C.  416. 

CoUeetion — In  money— property.  It 
is  the  duty  of  the  executor  to  collect 
claims  of  the  estate  in  money.  This,  of 
course,  includes  United  States  legal 
tender  notes.  Jackson  v.  Chase,  98 
Mass.  286.  But  he  cannot,  in  general, 
take  property  in  settlement  of  a  claim. 
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Means  «.  Harrison,  114  III.  248.  And 
if  he  takes  a  bill  of  exchange  from  the 
debtor,  the  latter  will  not  be  discharged 
from  the  debt  by  the  executor's  failure 
to  give  due  notice  of  dishonor  to  the 
drawer  of  the  bill,  Parham  t;.  Stith.  56 
Miss.  465  ;  nor  will  a  note  so  taken  dis- 
charge the  surety  on  the  original  debt, 
although  the  will  directed  that  the 
debtor  should  not  be  pressed.  Nash 
V.  Heilman,  14  Fed.  Rep.  88.  So,  it  is 
a  devastavit  to  receive  his  own  notes  in 
payment  of  a  judgment  recovered  by 
him  as  executor,  Grant  «.  Bell,  90  N.  C. 
558;  or  to  take  land  in  payment  of 
debts  due  the  estate.  Weir  «.  Tate,  4 
Ired.  Eq.  264;  although  he  may  be- 
come liable  for  neglecting  to  take  such 
property  where  there  is  no  prospect  of 
recovery  in  any  other  manner.  Whit- 
ney «.  Peddicord,  68  111.  249.  Where 
he  takes  land  for  a  debt  he  holds  it  as 
trustee  for  the  estate,  Mabary  «.  Dollar- 
hide,  98  Mo.  198 ;  and  should  not  sell 
it,  it  has  been  held,  without  direction 
of  the  court.  Foscue  t?.  Lyon,  55  Ala. 
440.  But,  as  in  other  cases  of  negli- 
gence, consenting  creditors  are  estopped 
from  objection,  and  distributees  cannot 
object,  if  no  other  course  would  make 
a  surplus  for  them.  Clark  «.  Eubank, 
80  Ala.  584. 

PaymeTU  in  depreciated  currency. 
The  cases  on  receipt  of  Confederate  cur- 
rency are  too  conflicting  to  be  of  much 
value  in  establishing  any  rule.  And  the 
courts  were  In  many  states  controlled 
by  local  statutes.  Of  the  very  numer- 
ous cases  only  a  few  are  cited  as  tend- 
ing to  throw  some  light  on  a  condition 
of  things  that  is  not  likely  to  recur. 

Thus,  it  has  been  held  that  the  per- 
sonal representative  is  liable  to  credit- 
ors for  collecting  the  debts  in  illegal 
and  worthless  funds,  Oglesby  v.  How- 
ard, 48  Ala.  144  ;  Trammell  v.  Philleo, 
88  Tex.  895 ;  Succession  of  Lagarde, 
20  La.  An.  148 ;  especially  where  the 
currency  was  furnished  by  himself  in 


payment  of  notes  held  by  the  estate 
(the  liability  being  measured  by  the 
value  of  the  currency  as  then  scaled), 
Depriest «.  Patterson,  92  N.  C.  402  ;  or 
in  payment  of  a  debt  of  his  co-executor 
to  the  estate,  Covington  v.  Lattimore, 
88  N.  C.  407  ;  or  of  his  own  firm.  Wil- 
son t>.  Powell,  75  N.  C.  468 ;  or  in  pay- 
ment of  secured  debts.  Helsley  v. 
Craig,  38  Gratt.  716 ;  Lipse  v.  Spear, 
4  Hughes  585. 

But  an  executor  has  been  held  not  to 
be  liable  if  he  has  received  the  currency 
in  good  faith  and  reasonable  diligence 
while  it  was  still  the  circulating  medium, 
Anderson  t>.  Wynn,  62  Ala.  829  ;  Key 
V.  Jones,  52  Ala.  288 ;  Van  Hoose  v. 
Bush,  54  Ala.  342 ;  the  burden  being 
on  him  to  show  his  good  faith.  Bran- 
don V.  Rowe,  58  Ga.  536.  The  receipt 
of  such  ciirrency  was  expressly  author- 
ized by  statute  in  some  states.  Harris 
«7.  Parker,  41  Ala.  604;  Campbell  v. 
Miller,  88  Ga.  804.  He  might  receive 
such  currency  in  good  faith  even  before 
the  debt  was  due.  Douglass  v.  Stephen- 
son, 75  Va.  747.  And  even  on  the 
maturity  of  a  note  made  by  himself  to 
the  testator,  he  was  held  chargeable 
only  with  its  amount  in  such  currency 
at  its  then  value.  Chick  v.  Farr,  81 
S.  C.  463.  And  he  could  not  be 
charged  with  a  devastavit  for  receiving 
such  currency  even  at  the  end  of  the 
war  in  payment  of  a  note  belonging  to 
the  estate,  without  proof  of  the  validity 
and  value  of  the  note.  Cummings  v. 
Bradley,  57  Ala.  224.  But  if  he  re- 
ceived it  conditionally  and  did  not  re- 
turn it  in  accordance  with  the  condi- 
tion, he  would  be  liable  for  its  then 
value,  Siron  v,  Ruleman,  32  Gratt.  215 ; 
and  the  debtor  also  will  remain  liable 
to  the  estate,  McBumey  v.  Carson,  99 
U.  S.  567 ;  Helsley  «.  Fultz,  76  Va.  671. 
So,  as  to  both  debtor  and  executor,  al- 
though the  currency  was  received  by 
the  executor  under  misrepresentation 
and  duress  not  involving  personal  dan- 


Ch.  II.  §  II.] 


Devastavit. 


359 


ger  of  which  the  debtor  was  cognizant, 
Patteson  v.  Bondurant,  80  Qratt.  94 ; 
but  otherwise,  as  to  the  executor,  where 
the  refusal  to  accept  such  currency 
would  have  put  liim  in  great  bodily 
perii.  Rockhold  v,  Blevins,  6  Baxt. 
115.  So,  if  he  received  such  currency 
and  converted  it  to  his  own  use,  he  was 
charged  with  its  value  at  the  time  of 
the  conversion.  Glenn  v.  Glenn,  41  Ala*. 
571 ;  Morris  v,  Morris,  9  Heisk.  814. 

If  he  received  such  currency  he 
should  apply  it  so  far  as  practicable 
to  the  payment  of  debts  and  expenses. 
Rogers  v.  Tullos,  51  Miss.  685.  And 
if  he  received  such  currency  without 
authority,  and  failed  to  apply  it,  he  would 
be  charged  with  what  remained  on  his 
hands.  Williams  v.  Campbell,  46  Miss. 
57.  Where,  however,  he  was  author- 
ized or  required  by  statute  to  receive  it,  he 
should  be  credited  with  what  remained 
on  his  hands  worthless  at  the  end  of  the 
war,  Foscue  v.  Lyon,  55  Ala.  440;  Harris 
V.  Parker,  41  Ala.  604 ;  Jones  i'.  Graham, 
36  Ark.  383 ;  Tompkins  v.  Tompkins, 
18  S.  C.  1;  if  not  mingled  with  his  own 
funds.  Key  v.  Jones,  52  Ala.  238 ;  or 
converted  by  him,  Morris  v,  Morris,  9 
Heisk.  814;  especially  where  he  was 
directed  by  the  will  to  hold  it  for  a  leg- 
atee who  could  not  be  reached,  and 
where  there  was  no  opportunity  for  in- 
vestment, Morris  v,  Morris,  58  Ala.  448 ; 
but  not  where  he  had  mingled  it  with 
his  own  funds.  McCook  v.  Harp,  81 
Ga.  229.  And  an  executor  has  been 
held  not  to  be  liable  if  he  has  received 
such  currency  and  paid  debts  and  ex- 
penses of  the  estate  with  it,  Eoon  v. 
Munro.  11  S.  C.  189  ;  Brabham  v.  Cros- 
land,  25  S.  C.  525 :  Wimbish  v,  Raw- 
lins, 76  Chi.  48;  and  if  disbursed  by 
him  without  scaling,  he  will  be  charged 
with  it  at  its  face  value.  Currie  v.  Mc- 
Neil. 83  N.  C.  176 ;  Drake  tr.  Drake, 
82  N.  C.  443 ;  Wimbish  «.  Rawlins, 
vbi  supra;  Depriest  v.  Patterson,  94 
N.  C.  519  ;  Hix  v.  Hix,  25  W.  Va.  481. 


So  too,  if  he  received  and  paid  out  de- 
preciated banknotes  at  par,  Gaunt  v. 
Tucker,  18  Ala.  27 ;  or  advanced  Con- 
federate currency  of  his  own  to  pay  off 
debts  of  the  estate  at  its  par  value. 
Surber  v.  Kent,  5  W.  Va.  96.  Such  cur- 
rency has  been  held  to  extinguish  the 
debt  when  voluntarily  received  by  a 
creditor  of  the  estate,  Waring  v.  Lewis, 

53  Ala.  615  ;  Ferguson  v.  Morris,  67  Ala. 
389  ;  or  when  paid  by  a  debtor  of  the 
estate  and  received  by  distributees  at 
their  own  I'equest,  Glasgow  v.  Lipse,  117 
U.  8.  327  ;  or  generally  to  satisfy  a  dis- 
tributive share  when  received  in  pay- 
ment by  a  distributee.  Boyd  v.  Townes, 
79  Va.  118.  If  the  administrator  received 
Confederate  currency  which  was  legally 
applicable  to  the  payment  of  debts,  he 
must  apply  it  in  payment  of  a  debt  to 
himself.  Dickie  «.  Dickie,  80  Ala.  7. 
But  if  he  had  applied  it  on  other  debts, 
only  the  balance  remaining  would  be 
chargeable  against  his  own  claim.  Craw- 
ford V.  Crawford,  17  S.  C.  521. 

An  executor  or  administrator  cannot 
receive  Confederate  currency  in  pay- 
ment on  a  sale  of  property  of  the  estate, 
either  real.  Tosh  v,  Robertson,  27  Gratt. 
270 ;  Bedinger  v.  Wharton,  Id.  857 ;  or 
personal.  Succession  of  Sproul,  21  La. 
An.  544 ;  Pitts  v.  Singleton,  44  Ala. 
363 ;  although  such  sale  may  be  valid 
as  to  purchasers.    Van  Hoose  v.  Bush, 

54  Ala.  342.  He  will  be  liable  if  he 
has  received  such  currency  unnecessa- 
rily and  mingled  it  with  his  own  funds, 
Raines  v.  Raines,  51  Ala.  237  ;  but  not 
if  he  has  applied  the  currency  received 
in  payment  of  the  debts,  Cummings  v. 
Bradley,  57  Ala.  224 ;  or  of  legacies. 
Lingle  «.  Cook,  32  Gratt.  262.  And 
see,  as  to  sales  made  under  urgent  cir- 
cumstances, Whitley  v.  Alexander,  73 
Me.  444.  Seealso  Vol.  IL  p.  185,n.,uM 
supra. 

CoUeetian  by  suit.  Personal  repre- 
sentatives have  authority  to  collect  by 
suit.    Brannock  v,  Stocker,  76  Ind.  573. 
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And  where  there  is  in  the  will  an  express 
direction  to  collect  speedily  and  dili- 
gently, no  discretion  is  left  to  them  as 
to  doing  so.  Powell  v.  Hurt,  81  Mo.  Ap. 
682.  An  administrator  will  be  liable 
for  not  suing  a  foreign  debtor  when 
he  comes  into  the  jurisdiction.  Klein  «. 
French,  57  Miss.  662.  If  he  pays  the  debt 
of  his  decedent  as  surety  for  another, 
he  must  prosecute  the  principal  debtor, 
Matter  of  Saltus,  8  Abb.  App.  Dec.  248; 
and  will  be  liable  for  failure  to  do  so. 
Chambers'  Appeal,  11  Pa.  St.  486.  If 
a  chose  in  action  is  lost  by  his  negli- 
gence in  bringing  suit,  he  will  be  liable 
for  its  value,  Jennings  «.  Weeks,  Rice 
458  ;  Sherrell  9.  Shepard,  19  Fla.  800 ; 
especially  where  he  knew  the  debtor  to 
be  in  failing  circumstances.  Anderson 
t>.  Piercy,  20  W.  Va.  282.  And  he  is  not 
estopped  from  suing  at  law  on  a  claim 
by  having  obtained  a  decree  in  equity 
against  the  debtor  setting  aside  a  con- 
veyance  of  land  in  fraud  of  the  estate. 
Perrill  «.  Nichols,  89  Ind.  444.  He 
should  file  a  bill  in  equity  tq  set  aside  a 
fraudulent  transfer  of  property  by  his 
decedent.  Eoons  v.  Eoons,  6  EuTp 
817.  And  it  is  his  duty  also  to  sue  for 
a  trespass  in  taking  personal  property 
of  the  estate,  Gray  «.  Swain,  2  Hawks 
15;  or  for  withholding  assets  of  the 
estate,  Holmes  n.  Bridgman,  87  Yt.  28 ; 
in  which  case  he  will  be  liable,  although 
he  has  taken  indemnity  for  suing. 

In  like  manner  he  will  be  liable  for 
negligence  in  defending  against  actions 
brought  against  the  estate.  Eubank  v, 
Clark,  78  Ala.  73 ;  Reynolds  t>.  Zink, 
27  Gratt.  29 ;  Thayer  «.  HoUis,  8  Met. 
869.  But  he  will  not  be  liable  to  heirs 
who  have  assumed  the  defense  of  a  suit 
themselves.  Meyeringh  «.  Wendt,  86 
la.  465. 

Ezctuefor  delay,  A  reasonable  delay 
in  bringing  suit  is  not  a  devastavit  if 
there  is  no  special  cause  for  haste, 
James  v.  Wingo,  7  Lea  148  ;  Morris  v, 
Morris,  9  Heisk.  814 ;  even  where  the 


administrator  has  taken  part  payment 
on  a  bond  already  overdue  (there  being 
no  reason  to  suspect  the  insolvency  of 
the  obligor).  Eeeler's  Appeal,  8  Pa. 
St.  288.  So,  the  executor  will  not  be 
held  liable  for  delay  in  suing  a  son-in- 
law  of  the  testator  who  would  have 
been  ruined  by  the  suit,  NefPe  Appeal. 
{f7  Pa.  St.  91  ;  or  for  not  suing  him 
promptly  for  the  price  of  property  pur- 
chased where  two  of  the  legatees  were 
sureties  for  him,  Mickle  «.  Brown,  4 
Baxt.  468  ;  or,  under  the  advice  of  coun- 
sel, for  not  suing  for  bonds  claimed 
adversely  by  a  niece  of  the  testator. 
O'Conner  f>.  Gilford.  117  N.  Y.  275. 
And  a  settlement  of  his  accounts  will, 
in  general,  bar  any  liability  for  negli- 
gence to  bring  a  suit  for  land  claimed 
adversely.  Reynolds  v.  Brumagim,  54 
Cal.  254.  So,  he  will  not  be  held  iiable 
in  the  absence  of  neglect,  and  of  reason 
to  know  of  any  fraud,  for  his  failure  to 
take  proceedings  to  set  aside  a  fraudu- 
lent conveyance,  Conwill  v,  Livingston, 
61  Miss.  641  ;  nor  for  his  failure  to  sue 
the  principal  debtors  after  payment  of 
a  debt  on  which  the  deceased  was 
surety,  where  one  of  the  principals  was 
insolvent  and  the  liability  of  the  other 
was  questioned,  Williams  v.  Maitland, 
1  Ired.  Eq.  92  ;  nor  for  taking  security 
from  the  representative  of  a  deceased 
co-executor  for  funds  converted  by  him 
where  that  was  the  best  course  under 
the  circumstances,  Ormiston  v.  Olcott, 
84  N.  Y.  889,  revg.  22  Hun  270 ;  nor 
for  failure  to  sue  the  widow  for  prop- 
erty converted  by  her  amounting  to  less 
than  her  legal  exemption,  Jenks  v.  Ter- 
rell, 78  Ala.  288 ;  nor,  in  general,  for 
failure  to  sue  where  suit  would  be  un- 
availing, O'Conner  «.  Gifford,  117  N.  Y. 
275 ;  Smith  v.  Collamer,  2  Dem.  147 ; 
Patterson  «.  Wadsworth,  89  N.  C.  407  ; 
Mitchell  V.  Trotter,  7  Gratt.  186  ;  Estate 
of  Berry,  14  Lea  408 ;  or  where  the 
claim  itself  was  doubtful,  Higginson  v. 
Second  National  Bank,  59  Hun  188; 
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unless  properly  indemnified,  Hepburn 
t.  Hepburn,  2  Bradf .  74 ;  Sanborn  t. 
Goodhue,  28  N.  H.  48 ;  although  he 
should  sue,  if  sufficiently  indemnified. 
Qriswold  «.  Chandler,  5  N.  H.  492. 
A  fortiori,  he  is  not  liable  for  not  suing 
where  the  action  was  prevented  by  the 
war.  Tanner  v.  Bennett,  88  Gratt.  251 ; 
or  by  an  injunction,  Fauber  v.  Gentry, 
89  Va.  812  ;  or  in  the  case  of  an  admin- 
istrator by  his  discovery  of  a  will  which 
would  supersede  his  own  letters.  Harts- 
field  V.  Allen,  7  Jones  489. 

Compromise  of  claims.  An  executor 
may,  in  general,  compromise  claims 
belonging  to  the  estate,  Woolfork  v. 
Sullivan,  28  Ala.  548;  especially  if 
inventoried  as  worthless.  Gillespie  v. 
Brooks.  2  Redf.  849.  Thus,  he  may 
compromise  with  one  holding  assets  of 
the  estate,  Eee  v.  Eee,  2  Gratt.  116 ;  or 
with  the  surviving  partners  of  the  de- 
ceased. Colton  V,  Stanford,  82  Cal. 
351. 

And  he  may  make  a  compromise  in 
opposition  to  the  wish  of  the  residuary 
legatees,  Rogers  v.  Hand,  12  Stew  (N.  J.) 
270;  or  of  some  of  them.  Murray  v. 
Blatchford,  1  Wend.  588.  And  no 
objection  can  be  afterward  made  by 
distributees  who  have  assented  to  the 
compromise.  Estate  of  Engs,  82  N.  T. 
S.  R.  1068 ;  and  received  the  proceeds 
of  it.  Delabigarre  v.  Second  Munici- 
pality, 8  La.  An.  280. 

But  there  must  be  a  reason  for  the 
compromise,  such  as  the  insolvency  of 
the  debtor  or  the  doubtful  character 
of  the  claim.  Goods  of  Patten,  Tuck. 
56 ;  and  the  compromise  must  be  for 
the  benefit  of  the  estate,  as  well  as 
made  in  good  faith,  Wyman's  Appeal, 
18  N.  H.  18;  Pusey  v,  Clemson,  9 
Serg.  &  R.  204 ;  although  it  need  not 
be  advantageous  in  every  particular. 
Whitted  V.  Webb,  2  Dev.  &  B.  Eq.  442. 
If  it  appears  to  be  for  the  advantage  of 
the  estate,  an  executor  may  release  a 
judgment  levy  for  a  sufficient  under- 


taking to  pay  half  of  it,  Mosman  v. 
Bender,  80  Mo.  579 ;  or  may  give  up 
a  joint  note  and  take  part  payment 
from  one  maker  and  a  new  note  from 
the  other,  Jacobs  v.  Jacobs,  99  Mo. 
427 ;  or  may  release  part  of  the  mort- 
gaged  premises  on  payment  of  part  of 
the  mortgage,  Treadwell  v.  Brooks,  50 
Conn.  262  ;  or  take  back  the  mortgaged 
premises  and  charge  himself  with  the 
property  as  personalty,  Barclay  v. 
Cooper,  15  Stew.  (N.  J.)  516  ;  or  com- 
promise a  doubtful  suit.  Alexander  v, 
Eelso,  8  Baxt.  811 ;  Meeker  v.  Vander- 
veer,  8  Green  (N.  J.)  892 ;  or,  under 
special  circumstances,  compromise  for 
Confederate  currency.  Turpin  «.  Ches- 
terfield Coal  <&c.  Co.,  82  Va.  74. 

In  many  states  provision  is  made  by 
statute  for  compromise  of  claims  with 
the  approbation  of  the  probate  judge  or 
court.  These  statutes,  however,  are 
generally  held  not  to  restrict  the  com- 
mon-law right  of  the  executor  or  ad- 
ministrator, Chouteau  v,  Suydam,  21 
N.  Y.  179;  Moulton  v.  Holmes,  57 
Cal.  887  ;  Chase  v,  Bradley,  26  Me.  531; 
Wilks  v.  Slaughter,  49  Ark.  285; 
although,  in  Kansas,  there  is  no  author- 
ity to  make  any  compromise  without 
leave  of  the  court,  ^tna  Life  Insur- 
ance  Co.  v,  Swayze,  80  Kan.  118.  But 
an  executor  cannot  buy  off  a  contestant 
of  the  will,  Bolles  t>.  Beusou,  8  Dem.  48 ; 
and  the  statute  does  not  apply  to  a 
compromise  with  a  solvent  debtor, 
Howell «.  Blodgett,  1  Redf.  828  ;  unless 
the  claim  is  otherwise  doubtful,  Shep- 
ard  V.  Saltus,  4  Redf.  282 ;  as  where 
there  is  a  defense  against  a  claim  for 
work  done  that  it  was  not  done  within 
the  contract  time,  Estate  of  Berrien,  18 
Abb.  Pr.  N.  S.  28  ;  nor  does  it  author- 
ize a  long  extension  by  a  compromise 
deed  without  part  payment  or  new 
security.  Matter  of  Loper,  2  Redf. 
545. 

Extension  and  release.  In  like  man- 
ner a  personal  representative  ma£.  give 


362 


Of  the  Liability  of  an  Executor.     [Pt.  IV.  Bk.  II. 


ai^  extension  to  a  debtor,  Berry  «. 
Parkes,  11  Miss.  626 ;  North  «.  Walker, 
66  Mo.  453 ;  if  for  the  interest  of  the 
estate.  Scott  «.  Atchison,  86  Tex.  76. 
So,  he  may  release  debts  in  whole  or 
part  where  it  is  not  improvident  to  do 
so,  Waring  «.  Lewis,  58  Ala.  615  ;  and 
where  there  is  a  sufficient  consideration. 
De  Diemar  v.  Van  Wagenen,  7  Johns. 
404.  And  if  he  afterward  claims  that 
the  consideration  was  illegal,  the  bur- 
den  is  on  him  to  show  that  it  was 
so.  Davenport  «.  First  Congregational 
Society,  88  Wis.  387. 

On  the  other  hand,  he  cannot  unneces- 
sarily reduce  the  rate  of  interest  payable 
to  a  legatee  for  life  on  a  current  invest- 
ment, WyckoflE  «.  Wyckofif,  17  Stew. 
(N.  J.)  56  ;  nor  surrender  a  bond  with 
Aurety  for  a  bond  of  the  same  obligor 
idthout  a  surety.  Gamp  v.  Smith,  68 
M.  C.  587  ;  nor  renew  a  note  specifically 
bequeathed  and  hold  the  renewal  until 
the  maker  becomes  insolvent.  Davis  «. 
Crandall,  101  N.Y.  311. 

Arbitration.  At  common  law  the 
executor  or  administrator  might  submit 
a  dispute  to  arbitration  so  as  to  make 
the  award  binding  on  the  estate, 
Strodes  v.  Patten,  1  Brock.  228 ;  Bean 
V.  Farnam,  6  Pick.  269;  Kendall 
V,  Bates,  85  Me.  857  ;  Ailing  v.  Munson, 
2  Conn.  691 ;  Childs  v,  Opdyke,  9  O. 
St.  888;  Peters'  Appeal,  28  Pa.  St. 
239  ;  Wheatley  v.  Martin,  6  Leigh  62 ; 
Barker  v.  Belknap,  89  Vt.  168;  al- 
though made  in  his  individual  name, 
Bennett  f>.  Pierce,  28  Conn.  815  ;  or 
made  in  due  form  and  signed  as  an 
individual.  Dickey  v.  Sleeper,  13 
Mass.  244 ;  Chadbourne  «.  Chadbourne, 
9  Allen  173  (under  the  statute).  But 
in  some  states  it  is  held  that  the  per- 
sonal representative  has  no  authority  to 
arbitrate  a  claim  against  the  estate. 
Yarborough  v.  Leggett,  14  Tex.  677 ; 
Reitzell  v.  Miller,  25  111.  67.  And  an 
executor  is  liable  for  loss  to  the  estate 
incurred  by  an  improvident  arbitration. 


Nelson  v.  Comwell,  11  Gratt.  724. 
And  even  where  arbitration  is  ex- 
pressly autho^zed  by  the  statute,  the 
award  may  be  impeached  in  equity  for 
fraud,  but  cannot  be  assailed  for  error 
in  law  or  fact.  Overly  v.  Overly,  1 
Met.  (Ky.)  117.  See  also  Vol.  11. 
p.  252,  n.,  ubi  supra. 

In  some  states  the  statute  provides 
for  judicial  reference  of  disputed  claims 
to  one  or  more  referees  or  arbitrators. 
This  is  so,  in  New  York,  2  R.  S. 
88,  §  86;  Russell  v.  Lane,  1  Barb. 
519 ;  Tracy  v.  Suydam,  80  Barb.  110 ; 
Bucklin  v.  Chapin,  53  Barb.  488 ;  and 
embraces  both  legal  and  equitable 
claims.  White  v.  Story,  48  Barb.  124 ; 
as  well  as  for  torts  of  the  deceased, 
Brockett  v.  Bush,  18  Abb.  Pr.  337 ;  but 
not  the  liability  of  the  estate  of  the 
deceased  executor  himself,  Sands  v. 
Craft,  10  Abb.  Pr.  216 ;  nor  an  account 
of  moneys  furnished  by  the  executor  to 
the  widow  for  her  support.  Gkxiding 
V.  Porter,  17  Abb.  Pr.  374.  And  an 
arbitration  by  agreement  is  not  such 
a  reference,  Akely  «.  Akely,  17  How. 
Pr.  21 ;  nor  can  the  reference  be  made 
under  a  statute  providing  for  voluntary 
arbitration.  Anderson  v.  Baker,  15  O. 
St.  178.  For  other  statutes,  see  Regan 
f>.  Stone,  16  BOss.  104 ;  Green  «.  Creigh- 
ton.  Id.  197 ;  Gilmore  v.  Hubbard,  12 
Cush.  220  ;  Bacon  v.  Crandon,  15  Pick. 
79;  McDaniels  v.  McDaniels,  40  Vt.  340. 

Deposit  of  funds.  It  is  the  general 
duty  of  the  personal  representative  to 
deposit  funds  in  his  hands  in  a  bank  or 
trust  company.  This  is  also  the  duty 
of  a  special  administrator,  Harrington 
V.  Libby,  6  Daly  259  ;  and  of  the  public 
administrator,  Lockland  v.  Public  Ad- 
ministrator, 4  Bradf .  21  ;  but  the  court 
may  direct  him  to  invest  the  fund.  Id. 
In  New  York,  the  surrogate  may  direct 
the  deposit  of  funds  in  a  trust  com- 
pany, where  the  executors  disagree  as 
to  investment  and  are  of  doubtful  re- 
sponsibility.     Matter  of   Gilman,    41 
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Hun  561.  But  where  an  order  for 
deposit  is  made  by  consent  of  parties, 
it  will  not  be  enforced  by  a  proceeding 
for  contempt.  Guion  v.  Underbill,  1 
Dem.  802. 

But  the  failure  to  deposit  funds  in 
a  bank  will  not  render  the  executor  or 
administrator  liable  (if  he  has  been 
guilty  of  no  negligence)  for  their  loss 
by  fire,  Montgomery  t.  Coldwell,  14 
Lea  29 ;  or  theft,  Stevens  «.  €hige,  55 
N.  H.  175 ;  State  v,  Meagher,  44  Mo. 
856 ;  Fudge  v.  Dum,  51  Mo.  264 ;  Fur- 
man  v.Goe,  1  Cai  Cas.  96;  but  it  is 
otherwise  in  case  of  negligence.  Corn- 
well  «.  Deck.  8  Hun  122 ;  Tarver  «. 
Torrance,  81  Qa.  261.  And  he  cannot 
set  up  after  an  unreasonable  lapse  of 
time  that  the  money  was  stolen.  Black 
«.  Hurlbut.  73  Wis.  126. 

Failure  cf  batik.  Where  an  executor 
deposits  current  receipts  with  ordi- 
nary care  even  with  a  private  banker, 
he  will  not  be  liable  for  the  loss  in- 
curred by  the  banker's  failure,  Barney 
V.  Saunders,  16  How.  585  ;  especially 
where  the  deposit  bears  interest.  Crane 
V,  Moses,  13  S.  C.  561.  But  he  will  be 
liable  for  the  loss  of  capital  so  de- 
posited, Barney  «.  Saunders,  uH  iupra; 
such  as  proceeds  of  sales  of  property, 
Harlow  v.  Mills,  58  Hun  391 ;  or  of 
any  considerable  sum,  although  de- 
posited by  the  advice  of  counsel.  Baer's 
Appeal,  127  Pa.  St.  860.  But  he  will 
not  be  liable  for  such  loss  of  money 
deposited  to  await  the  termination  of 
proceedings  as  to  its  application. 
Twitty  V.  Houser,  7  S.  C.  158.  So,  of 
income  deposited  pending  contest  of 
the  will,  Guthrie  v.  Wheeler.  51  Conn. 
207  ;  or  pending  the  appointment  of  an 
administrator  for  a  deceased  distributee, 
Jacobus  V.  Jacobus,  10  Stew.  (N.  J.)  17; 
Cox  V,  Roome,  11  Id.  259 ;  or  while 
awaiting  opportunity  for  investment 
according  to  the  direction  of  the  will. 
Matter  of  Maxwell,  1  Connoly  280. 
But  he  will  be  liable  where  the  money 


was  left  on  deposit  for  a  long  time 
after  it  should  have  been  invested. 
Matter  of  Knight,  21  Abb.  N.  C.  888 ; 
or  distributed,  McNabb  o.  Wixom,  7 
Nev.  168 ;  or  applied  to  the  payment 
of  debts  (for  which  he  had  used  his 
own  funds),  Guthrie  v.  Wheeler,  51 
Conn.  207 ;  or  where  no  steps  were 
taken  for  many  years  to  settle  the 
estate.  Wood  e.  Myrick,  17  Minn. 
408. 

Without  negligence  he  will  not  be 
liable  for  the  loss  of  a  deposit  made  by 
the  testator  and  retained  by  him,  Mc- 
Cabe  V.  Fowler,  84  N.  Y.  814 ;  Han- 
best's  Appeal,  92  Pa.  St.  482 ;  Norwood 
V.  Harness,  98  Ind.  184.  And  this  is 
true  of  the  public  administrator  even 
where  the  statute  requires  him  to  make 
a  special  deposit  of  "  moneys  by  him^ 
collected."  Sheerin  v.  Public  Adminis- 
trator, 2Redf.  421. 

But  an  administrator  is  liable  for  the 
loss  of  a  deposit  made  by  him  in  a  bank 
in  another  state  and  needlessly  left  there 
for  a  long  time,  Woodley  «.  Holley, 
111  N.  C.  880 ;  but  not  where  it  was 
there  in  the  lifetime  of  the  decedent, 
and  is  being  paid  out  as  rapidly  as  pos- 
sible, Moore  v.  Eure,  101  N.  C.  11 ;  nor 
where  the  will  expressly  directed  that 
it  should  be  left  in  a  bank  in  France 
where  he  had  deposited  it.  Denegre  v. 
Denegre,  88  La.  An.  694. 

Liability  for  interest.  The  personal 
representative  must  account  for  all  in- 
terest received  on  a  deposit  of  funds  of 
the  estate,  Sanderson  v.  Sanderson,  20 
Fla.  292 ;  and  may  even  be  liable  for  the 
legal  rate  of  interest  on  funds  improvi- 
dently  deposited  at  a  lower  rate.  Matter 
of  Meikle,  20  N.  Y.  Supp.  88 ;  or  left 
on  deposit  without  interest.  Matter  of 
Mapes,  5  Dem.  446 ;  Gilman  v.  Gilman, 
2  Lans.  1 ;  Bohde  v,  Bruner,  2  Redf. 
888.  But  not  where  the  deposit  was 
made  under  the  direction  of  a  referee 
and  by  consent  of  opposing  counsel. 
Young  0.  Brush,  88  Barb.   294.     He 
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will  be  liable  for  interest  if  he  has  used 
the  funds  himself  while  they  were  not 
called  for.  Nettles  «.  McGown,  5  S.  C. 
48.  And  where  he  failed  to  deposit  the 
fund  as  directed  by  the  will  in  a  savings 
bank,  he  will  be  charged  with  interest  at 
the  rate  paid  by  the  bank,  compounded 
semi-annuaUy.  Shepard  v.  Patter- 
son, 3  Dem.  183.  But  he  is  not  nec- 
essarily chargeable  with  interest  lost  by 
withdrawing  a  deposit  from  a  savings 
bank  before  it  was  actually  required. 
Estate  of  McQueen,  44  Gal.  584. 

Mingling  depoHts,  In  general,  where 
an  executor  or  administrator  deposits 
the  funds  of  the  estate  in  his  individual 
name,  he  is  liable  for  loss  by  failure  of 
the  bank,  Baskin  v.  Baskin,  4  Lans.  90 ; 
Matter  of  Arguello,  97  Cal.  196 ;  al- 
though he  had  no  funds  of  his  own  in 
the  same  bank.  Summers  id,  Reynolds, 
95  N.  C.  404 ;  and  also  informed  the 
officers  of  the  bank  that  the  moneys 
were  trust  funds,  Williams  «.  Williams, 
55  Wis.  800 ;  but  not  where  the  deposit 
was  entered  in  his  individual  name  by  a 
mistake  of  the  bank  officers.  Atter- 
berry  v.  McDuffee,  81  Mo.  Ap.  608. 

If  he  mingles  the  funds  of  the  estate 
with  his  own,  he  will  be  liable  to  all 
parties  interested.  Case  v,  Abeel,  1 
Paige  898;  Rorke  v.  McConville,  4 
Redf .  291 ;  Prescott  o.  Morse,  62  Me. 
447.  See  too,  Cox  f>.  Wills,  4  Dick. 
(N.  J.)  180. 

In  such  case  he  will  be  liable  for  all 
losses  as  for  a  conversion.  Case  t,  Abeel, 
1  Paige  898 ;  Henderson  v.  Henderson, 
58  Ala.  582 ;  as  well  as  for  interest  (al- 
though none  is  received).  Union  Bank 
«.  Smith,  4  Cranch  C.  C.  509 ;  Trust 
Co.  V,  Bixby,  2  Dem.  494 ;  or  for  the 
interest  which  a  trust  company  would 
have  paid,  Livermore  «.  Wortman,  25 
Hun  841 ;  unless  he  has  used  the  funds, 
in  which  case  he  will  be  charged  with 
all  profits  received  exceeding  the  legal 
interest.  Norris*  Appeal,  71  Pa.  St. 
106.    And  if  he  has  mingled  the  funds 


in  deposit  he  must  bear  all  loss  caused 
by  failure  of  the  bank.  Dltmar  «. 
Bogle,  53  Ala.  169.  But  such  a  deposit 
does  not  of  itself  amount  to  a  devastavit 
Eirby  «.  State,  51  Md.  888 ;  State  f>. 
Cheston,  Id.  862.  So,  if  he  deposits  the 
funds  with  a  bank  of  which  he  is  the 
president,  he  will  be  charged  with  legal 
interest,  Matter  of  Babcock,  2  Connoly 
82  ;  or  if  he  deposits  them  with  his  own 
firm.  Cannon  v.  Apperson,  14  Lea  558  ; 
Matter  of  Mairs,  4  Redf.  160.  But  see 
Clock  «.  Chadeayne,  10  Hun  97. 

Loaning  of  funds.  If  the  personal 
representative  loans  the  funds  of  the 
estate  without  authoritj,  he  will  be 
liable  for  their  loss.  Estate  of  Lacoste, 
Mjrrick's  Prob.  67  ;  Wadsworth  ©.  Con- 
neU,  104  111.  869  ;  Walls  «.  Grigsby,  42 
Ala.  478;  Waring  v,  Lewis,  58  Ala. 
615.  So  too,  in  the  case  of  an  execu- 
tor without  directions  in  the  will  to 
authorize  the  loan.  Johnson  o.  Maples, 
49  111.  101.  And  where  the  statute  pro- 
vides for  loans  by  an  administrator  by 
leave  of  the  Probate  Court,  he  must 
obtain  the  leave  before  he  makes  the 
loan,  and  the  court  cannot  afterward 
confirm  his  unauthorized  loans.  Gray 
«.  Fox,  Saxt.  (N.  J.)  259.  Loans  by 
an  administrator  are  no  excuse  for  delay 
or  failure  in  paying  debts.  State  «. 
Johnson,  7  Blackf.  529;  or  legacies. 
Dortch  V.  Dortch,  71  N.  C.  224.  But 
if  he  has  made  the  loan  with  due  pru- 
dence, he  will  not  be  liable  for  the  in- 
terest on  it  unless  it  is  lost  by  his  own 
negligence.  Moore  t.  Moore,  72  Cal. 
885.  If  he  loans  notes  belonging  to  the 
estate,  he  will  be  liable,  although  the 
maker  is  shown  to  be  insolvent,  unless 
he  shows  that  the  money  could  not  have 
been  collected  by  the  utmost  diligence. 
Cason  V.  Cason,  81  Miss.  578. 

Unsecured  loans.  It  is  negligence  to 
lend  the  funds  of  the  estate  on  mere 
personal  security  or  unsecured  notes, 
Vreeland  o.  Schoonmaker,  1  C.  E.  Gr. 
512 ;  Lefevre  «.  Hasbrouck,  2  Dem. 
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567;  Probate  Judge  «.  Hathes,  60 
N.  H.  438 ;  Moore  «.  Hamilton.  4  Fla. 
112 ;  or  the  note  of  a  church  corpora- 
tion, Lacey  «.  Davis,  4  Redf.  403 ; 
especially  if  so  loaned  in  disregard  of 
the  express  directions  of  the  will  as  to 
the  kind  of  inyestment,  Brewster  t. 
Demarest,  8  Dick.  (N.  J.)  559  ;  Pope  v, 
Mathews,  18  8.  C.  444 ;  the  executor 
being  held  in  such  case  for  interest  at 
the  legal  rate,  although  he  received  less. 
Bohde  V,  Bruner,  2  Redf.  888.  And 
such  a  loan  is  not  authorized  by  a  direc- 
tion to  invest  "  in  such  suitable  manner 
as  may  be  for  the  best  interest  of  my 
estate  to  be  determined  by  my  execu- 
tor," Matter  of  Cant,  6  Dem.  269  ;  nor 
is  his  liability  discharged  when  the  note 
is  turned  over  to  his  successor.  Will  of 
Foster,  15  Hun  887.  So,  to  lend  on  the 
security  of  a  policy  of  life  insurance. 
Sherman  t.  Lanier,  12  Stew.  (N.  J.) 
249.  On  the  other  hand,  a  loan  made 
on  second  mortgage  in  pursuance  of 
the  testator's  promise,  and  of  his  verbal 
instructions  to  the  executor,  will  .not 
render  the  executor  personally  liable. 
Corle  V.  Monkhouse,  5  Dick.  (N.  J.) 
587. 

But  a  loan  may  be  made  to  a  bene- 
ficiary of  the  will  on  the  security  of 
his  interest  (in  remainder  after  a  life 
estate).  Delafleld  v.  Schuchardt,  2 
Dem.  435.  In  North  Carolina,  an  exec- 
utor is  not  responsible  for  a  loan  made 
on  the  unsecured  note  of  one  who  was 
believed  to  be  solvent,  Nelson  «.  Hall, 
5  Jones  £q.  82  ;  or  on  the  note  of  the 
husband  of  a  beneficiary  on  the  strength 
of  his  wife's  interest.  Moye  v.  Petivay, 
76  N.  C.  327. 

Loans  to  executor.  An  executor  will 
be  liable  for  the  highest  rate  of  in- 
terest, where  he  loans  the  funds  of  the 
estate  to  himself,  McKende  v,  Ander- 
son, 2  Woods  857;  or  to  his  father. 
Halsted  v.  Hyman,  3  Bradf.  426.  He 
may  be  charged  with  compound  in- 
terest on  a  loan  made  to  his  own  firm. 


Hannahs  o.  Hannahs,  68  N.  Y.  610  ;  or 
to  his  co-executor.  Perrlne  v.  Petty,  7 
Stew.  (N.  J.)  198.  So,  he  will  be 
charged  with  the  full  value  of  securities 
of  the  estate  fraudulently  used  by  him- 
self as  collateral  in  his  own  business. 
Ward  «.  Tinkham,  65  Mich.  695; 
McElroy  e.  Thompson,  42  Ala.  656; 
Miller  t.  Miller,  73  Md.  448  ;  or  in  the 
business  of  his  firm,  Chiffet  v.  Willis. 
74  Tex.  245 ;  or  loaned  to  the  firm  of 
his  co-executor,  Matter  of  Myers,  181 
N.  T.  409  ;  Wilmerding  «.  McKesson, 
103  N.  Y.  829.  And  the  property  may 
be  recovered  from  the  executor's 
pledgee.  Moore  v.  American  Loan  &c. 
Co.,  115  N.  Y.  65.  But  if  the  exec- 
utor has  loaned  the  moneys  to  his  own 
firm,  and  afterward  withdrawn  more 
than  sufficient  for  their  repayment 
(which  was  never  so  applied,  but  was 
so  accounted  for,  and  appropriated, 
between  the  partners),  the  firm  will  be 
discharged  from  its  liability  to  the  dis- 
tributees. Sherburne  9.  Goodwin,  44 
N.  H.  275.  But  if  not  withdrawn,  the 
firm  will  be  liable  in  an  action  brought 
by  a  legatee,  although  the  other  part- 
ners did  not  know  of  the  use  of  the 
funds  in  their  business.  Colt  e.  Lanier, 
9  Cow.  820. 

If  an  executor  mingles  the  funds  of 
the  estate  with  his  own,  and  loans  them 
out  together  without  keeping  separate 
accounts,  he  will  be  chargeable  with 
interest.  Eellett  o.  Rathbun,  4  Paige 
102.  But  if  so  loaned  without  fault  or 
imprudence,  he  will  only  be  charged 
with  simple  and  legal  interest,  Perkins  id. 
Hollister,  59  Vt.  848  ;  or  with  the  lower 
rate  of  interest  actually  received  by 
him.    Grange's  Appeal,  50  Pa.  St.  189. 

On  the  other  hand,  usury  reserved  to 
himself  by  way  of  bonus  in  making  loans 
of  the  funds  of  the  estate  is  a  good  de- 
fense to  a  foreclosure  of  the  mortgage 
taken  by  him  for  the  estate.  O'Neil  «. 
Cleveland,  8  Stew.  (N.  J.)  278.  And  he 
cannot,  of  course,  enforce  the  agree- 
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ment  for  the  bonus.  Landis  v.  Sazton, 
89  Mo.  875.  Neither  is  it  the  duty  of 
an  executor  to  borrow  money  at  a 
usurious  rate,  even  for  the  protection 
of  the  estate  from  foreclosure  sale, 
Matter  of  Holladay,  18  Or.  168 ;  al- 
though usury  actually  paid  by  him  for 
that  purpose  may  be  allowed  him  on 
accounting.  Coffee  xi.  Ruffin,  4  Goldw. 
487. 

InfMitmimt  of  funds.  The  duty  of 
the  trustee  of  a  continuing  trust  as  to 
making  the  fund  productive  by  invest- 
ment  differs  generally  from  that  of 
a  mere  executor  or  administrator. 
Jennings  o.  Davis,  6  Dana  127.  Where 
the  executor  is  a  trustee,  his  adminis- 
trator  will  not  succeed  to  his  powers  or 
liabilities  as  such  without  being  so 
appointed,  and  will  not  be  required  to 
invest  the  trust  funds  coming  to  his 
hands.  Knight  v,  Loomis,  80  Me.  209. 
Until  the  time  for  settlement  of  the 
estate  it  is  generally  the  duty  of  the 
administrator  to  keep  the  funds  unin- 
vested. Chase  v.  Lockerman,  11  Gill 
&  J.  185.  So  too,  where  he  is  an 
ancillary  administrator  and  liable  to  be 
ordered  to  pay  over  the  moneys  in  hand 
to  the  administrator  of  the  domicil. 
Matter  of  Black,  6  Dem.  881.  But 
where  distribution  is  delayed,  it  is  the 
duty  of  the  executor  or  administrator  to 
invest  the  funds.  Estate  of  Evans,  11 
Phila.  118;  as  in  the  case  of  there  being 
no  one  qualified  to  receive  the  share  of  a 
distributee.  Dortch  v.  Dortch,  71 N.  C. 
224.  Such  investment  should  be  made 
within  a  reasonable  time,  Frey  v.  Frey, 
2  C.  E.  Gr.  71 ;  e.  g.,  after  six  months, 
Voorhees  v,  Stoothoff,  6  Halst.  145; 
Nunn  «.  Nunn,  06  Ala.  85 ;  or  at  the 
end  of  each  year.  Matter  of  Butler,  1 
Connoly  68.  If  land  is  sold  subject  to 
a  mortgage,  and  the  purchase  money 
held  without  investment  by  the  execu- 
tor and  without  payment  of  the  mort- 
gage, the  mortgage  will  be  treated  as 
paid  at  the  time  of  sale,  and  the  estate 


not  charged  with  further  interest  on  it. 
Matter  of  Babcock,  2  Connoly  82.  As 
to  interest  charged  against  executors 
for  retaining  fimds  without  investment, 
see  p.  *1769,  n.,  vbi  infra.  But  it  has 
even  been  held  that  the  executors  may 
show  that  they  accepted  the  office  on 
a  parol  agreement  with  the  testator 
that  the  fund  (payable  to  a  legatee  at 
the  age  of  twenty-one)  should  not  be 
invested  nor  interest  charged  against 
them.  Chestnut  e.  Strong,  1  Hill.  Ch. 
122. 

And  even  if  the  time  and  choice  of 
particular  investments  is  by  the  will 
made  discretionaiy  with  the  executors, 
the  court  will  control  their  discretion, 
where  they  fail  for  a  long  time  to  invest 
the  funds  by  reason  of  their  disagree- 
ment. Holcomb  «.  Holcomb,  2  Beas. 
418 ;  S.  C.  8  Stockt.  281.  A  discretion 
as  to  rate  of  investment  left  to  the  exec- 
utor as  an  agent  of  the  testator  in  his 
lifetime  will  cease  at  his  death  and 
leave  the  executor  chargeable  with 
legal  interest  on  his  indebtedness  to  the 
estate.  Warner  9.  Knower,  8  Dem. 
208.  But  he  may  be  relieved  by  the 
will  from  liability  for  imprudent  in- 
vestments, where  there  is  no  willful 
misconduct.  Crabb  v.  Toung,  92  N. 
T.  57.  And  under  a  direction  to  keep 
the  funds  invested,  he  may  unite  two 
distinct  trust  fimds  in  one  desirable  in- 
vestment. Barry  v.  Lambert,  98  N.  T. 
800. 

And  on  the  other  hand,  the  directions 
of  the  will  must  generally  be  followed 
as  to  the  character  of  investments 
to  be  made,  and  the  executor  will 
be  liable  for  loss  by  failure  to  obey 
them,  Ward  «.  Kitchen,  8  Stew.  (N.  J.) 
81 ;  Brewster  v.  Demarest,  8  Dick.  (N. 
J.)  559 ;  and  action  will  lie  on  his  bond 
for  such  failure.  Hall  f>.  Cushing,  9 
Pick.  896.  So,  if  he  is  directed  to 
invest  the  proceeds  of  property  for  the 
use  of  A.  for  life,  with  remainder  over, 
and  the  fund  is  lost  by  being  paid  over 
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to  the  guardian  of  A.,  who  became  in- 
sol Yen  t,  the  executor  will  be  liable .  Pea- 
cock «.  Harris,  85  N.  0. 146.  And  a  be- 
quest of  money  for  the  use  of  testator's 
daughter,  "or  to  be  invested  in  land 
for  her,"  with  remainder  to  her  heirs, 
gives  the  executor  no  discretionary 
authority  to  pay  the  money  over  to  the 
life  tenant.  McFarland  i^.  McKay,  74 
N.  C.  258. 

But  an  administrator  cannot  keep  the 
funds  of  the  estate  idle  to  prevent  an 
attachment.  Matter  of  Bradley,  1  Con- 
noly  106;  nor  because  of  threatened 
and  expected  litigation,  Doster  v, 
Arnold,  60  Ga.  816;  nor  because  of 
a  distributee's  delay  for  many  years  to 
demand  her  distributive  share.  Nettles 
v.  McCown,  5  S.  C.  48  ;  nor  because  it 
was  for  the  interest  of  the  residuary 
legatee,  that  the  fund  should  not  be 
invested.  Fowler  «.  Colt,  10  C.  E.  Gr. 
202.  But  where  investment  is  rendered 
impossible  by  war  then  pending,  the 
failure  to  invest  will  be  sufficiently  ex- 
cused. Brent  «.  Glevinger.  78  Va.  12  ; 
Brant  «.  Abbott,  42  Ala.  499.  So,  the 
condition  of  the  country  at  the  time  of 
the  testator's  death  after  the  war  will 
excuse  the  executor  from  obeying  the 
directions  of  the  will  (made  some  years 
before  the  war)  to  invest  in  Virginia 
state  bonds.  Perry  v,  Smoot,  28  Gratt. 
241. 

InvestmenU  cf  decedent  Where  the 
executor  or  administrator  retains  the 
investments  of  the  decedent  in  the  exer- 
cise of  good  faith  and  reasonable  dis- 
cretion, he  is  not  ordinarily  held  ac- 
countable for  loss  by  failure  of  the 
investment.  Coddington  v.  Stone,  9 
Stew.  (N.  J.)  862 ;  Bowker  «.  Pierce, 
180  Mass.  262;  Foscue  «.  Lyon,  55 
Ala.  440 ;  Troup  v.  Rice,  55  Miss.  278 ; 
Stewart's  Appeal.  110  Pa.  St.  410; 
Estate  of  Williamson.  12  Phila.  64; 
S.  C.  18  Id.  195 ;  Peckham  «.  Newton, 
15  R.  I.  821 ;  Watkins  a,  Stewart,  78 
Va.  111.    He  may  even,  for  the  sake  of 


the  accruing  Income,  continue  to  hold 
a  bond  which  the  obligor  offers  to  pay 
off.     McNair's  Appeal,  4  Rawle  147. 
And   where   executors   are   expressly 
authorized  by  the  will  to  do  so,  they 
may  retain  investments  of  the  testator, 
Green  f>.  Green,  8  Stew.  (N.  J.)  451 ; 
S.  C.  5  Id.  768 ;   Matter  of  Wolfe,  1 
Gonnoly  102 ;  but  this  does  not  apply 
to  the  purchase  of  new  shares  of  stock 
issued  by  way  of  privilege  to  former 
stockholders.    Lacey  f>,  Davis,  4  Redf. 
402.     They  should  not,  however,  retain 
securities  of  an  improper  character  for 
investment,   Adams  «.  Van  Yleck.  4 
Dem.  848 ;  and  should,  in  case  of  evi* 
dent   danger,  dispose  even  of  stocks 
specifically     bequeathed.      Ward     v. 
Kitchen,  8  Stew.  (N.  J.)  81.     In  such 
cases  the  Probate  Court  may  interfere 
and  direct  the  sale  of  the  stocks.    Judd 
V.  Warner,  2  Dem.  104.    But  where 
there  is  no  proof  of  danger,  the  court 
will  not,  in  general,  require  a  sale,  but 
will  leave  an  objector  to  his  remedy 
by  application  for  removal  of  the  rep- 
resentative or  for  additional  security, 
Adams  v.  Van  Vleck,  4  Dem.   848 ; 
although  even   a  direction    to   retain 
specific  securities  may  be    controlled 
by  a  court  of  equity  in  case  of  their 
depreciation  and  distribution   of   the 
securities  themselves  ordered.     Man- 
ning V.  Craig,  8  Gr.  Ch.  486.    If  stocks 
are  retained  and  lost  in  private  specula- 
tions of  the  executor,  he  will,  of  course, 
be  chargeable.    Estate  of  Ruckstuhl, 
17  Phila.  441.    But  mere  depreciation 
is  not,  in  general,  sufficient  to  charge 
him  without  proof  of  negligence  on  his 
part.    McRae  v.  McRae,  8  Bradf.  199. 
In  New  Jersey,  executors  and  admin- 
istrators are  expressly  authorized  by 
statute  to   retain    investments  of  the 
deceased  in  the  exercise  of  good  faith 
and  reasonable  discretion,  and  in  the 
absence  of  particular  direction  as  to  in- 
vestment on  the  part  of  the  testator 
(act  of  1881,  Rev.  Supp.  780);  and  a 
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general  direction  to  convert  the  residu- 
ary estate  into  money  and  hold  in  trust 
for  the  life  of  the  beneficiary  is  not  suffi- 
cient to  constitute  the  exception  pro- 
vided  for  in  the  statute.  Parker  «. 
Glover,  15  Stew.  (N.  J.)  559.  Where, 
however,  the  executor  was  directed  to 
invest  a  trust  fund  in  some  safe  in- 
vestment, it  was  held  (before  this  stat- 
ute) that  he  could  not  retain  investments 
of  the  testator  for  that  purpose  at  their 
nominal  value.  Halsted  o.  Meeker,  8 
C.  E.  Gr.  186.  But  they  might  be  set 
apart  for  the  purpose  at  their  actual 
market  value.  Grinnell  «.  Baker,  17 
R.  I.  41. 

Character  oftnvestmsnt—  United  States 
bonds.  In  the  absence  of  statutory  or 
testamentary  direction  as  to  proper  sub- 
jects of  investment  the  rule  varies  in 
different  states.  In  all  of  the  United 
States  government  bonds  may  be  pur- 
chased for  that  purpose.  King  «.  Tal- 
bot. 40  N.  Y.  76 ;  Wheeler  t.  Perry, 
18  N.  H.  807 ;  and  see  40  Am.  Dec. 
506,  n.  The  executor  will  not  be  charge- 
able with  the  loss  of  premium  when  the 
bondc  are  paid  off.  Estate  of  Gridland, 
182  Pa.  St.  479  ;  Valentine  «.  Valentine, 
8  Dem.  597.  A  direction  to  invest  in 
government  bonds  involves  the  pay- 
ment of  premiums  in  their  purchase, 
Brown  v.  Chesterman,  80  N.  T.  S.  R. 
587 ;  and  the  executor  must  invest  a 
sufficient  amount  to  secure  the  princi- 
pal designated.  Wisner  9.  Kleinhaus, 
69  Mich.  807.  But  a  direction  to  pur- 
chase bonds  is  not  satisfied  by  the  pay- 
ment of  the  money  to  a  bank  as  agent 
for  the  purchase,  and  the  executor  will 
be  liable  for  loss  by  failure  of  the  bank 
without  purchasing  them.  Key  v, 
Hughes,  82  W.  Va.  184. 

Confederate  bonds.  There  is  some 
conflict  of  authority  as  to  investments 
in  Confederate  bonds.  To  the  effect 
that  such  investments  are  void,  and  that 
the  executor  is  chargeable  with  the  loss, 
see  Horn  v,  Lockhart,  17  Wall.  570 ; 


Copeland  v,  McCue,  6  W.  Va.  264 ; 
Williams  e.  Campbell,  46  Miss.  57; 
Finch  «.  Finch,  28  S.  C.  164 ;  Opie  v, 
Castleman,  82  Fed.  Rep.  511  (W.  Va.); 
although  made  under  an  order  of  the 
Probate  Court,  Ferguson  t>.  Epes,  77 
Va.  499  ;  Sharpe  «.  Rockwood,  78  Va. 
24 ;  Carter  «.  Dulaney,  80  Gratt.  194,  in 
February,  1865  ;  and  by  the  authority 
of  the  statute  (which  was  held  to  be 
void).  Powell  «.  Boon,  48  Ala.  459 ; 
Houston  V.  Deloach,  Id.  864  ;  Crickard 
9.  Crickard,  25  Gratt.  410.  And  an 
order  approving  such  investment  is  not 
evidence  of  sufficient  diligence  on  the 
part  of  the  administrator.  Davis  f>.  Har- 
per, 54  Ga.  180.  And  he  is  liable,  a  for- 
tiori, where  the  money  should  have  been 
used  in  payment  of  the  debts  of  the 
estate.     Frazier  «.  Frazier,  77  Va.  775. 

On  the  other  hand,  such  investments 
have  been  supported  wh^n  made  with 
ordinary  prudence,  and  the  executor 
held  discharged  from  liability,  in  Koon 
f>.  Munro,^  11  8.  C.  189 ;  Dockery  «. 
McDowell,*  40  Ala.  476  ;  Waller  «.  Cat- 
lett,  88  Va.  200.  So,  where  the  fund 
invested  was  Confederate  currency. 
Drake  «.  Drake,  82  N.  C.  448  ;  West «. 
Cauthen,  9  S.  C.  45  ;  Mills  «.  Mills,  28 
Gratt.  442  ;  Jones  v,  Jones,  86  Va.  848 ; 
Dickie  f>,  Dickie,  80  Ala.  57. 

In  this  class  of  cases  the  correct  i^le 
seems  to  be  to  leave  the  strict  legality 
of  the  bonds  (as  a  subject  of  Investment) 
to  be  determined  by  the  law  in  force  at 
the  time  and  place  of  the  investment, 
and  to  let  the  executor's  accountability 
rest,  as  in  other  cases,  upon  his  want  of 
prudence  and  diligence  as  questions  of 
fact. 

Mortgage  investment.  In  making  in- 
vestment in  mortgage  securities  the  ex- 
ecutor must  use  care  in  ascertaining  the 
title  and  value  of  the  land.  Bogart  v. 
Van  Velsor,  4  Edw.  Ch.  718.  He  may 
continue  a  mortgage  investment  of  the 
testator  with  ordinary  diligence  (the 
non-payment  of  interest  putting  him  to 
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further  inquiry),  Matter  of  Butler,  1 
Connoly  58  ;  under  a  direction  to  loan 
on  bond  and  mortgage,  Mills  v.  Smith, 
19  N.  Y.  Supp.  864 ;  or  may  buy  a 
mortgage  made  by  the  testator.  Hep- 
burn «.  Hepburn,  2  Bradf .  74.  But  if 
he  is  obliged  to  foreclose  such  mort- 
gage held  by  the  testator  and  lose  on  the 
sale,  and  the  sale  was  managed  and  the 
property  purchased  by  relations  of  his 
own,  he  must  show  that  it  was  properly 
conducted,  and  that  the  value  of  the 
property  was  realized.  McCully  «. 
Lum,  4  Dick.  (N.  J.)  562.  He  may  even 
make  a  loan  on  property  held  by  himself 
affording  ample  security.  Morgan  «. 
Morgan,  8  Dem.  612.  And  receiving  a 
bonus  for  the  loan  is  not  evidence  of  bad 
faith.  Sherman  v,  Lanier,  12  Stew. 
(N.  J.)  249.  So  he  may  lend  on  the  in- 
dividual  title  of  one  who  holds  the  land 
as  partnership  property  for  his  firm. 
Miller  t>.  Proctor,  20  O.  St.  442. 

The  margin  of  value  in  the  land 
above  the  amount  loaned  should  be 
ample.  Loans  have  been  held  good  to 
the  amount  of  half  of  the  value,  Clark 
V.  Anderson,  18  Bush  111  ;  or  even  of 
three-fourths  (on  a  farm).  Wilson  v, 
Staats,  6  Stew.  (N.  J.)  624.  So,  of 
one-third  on  unimproved  city  lots,  Per- 
rine  «.  Vreeland,  6  Stew.  (N.  J.)  102, 
affd.  Id.  696  ;  but  not  mortgages  to  the 
full  value  of  the  land.  Matter  of  Blau- 
velt,  2  Connoly  458 ;  Savage  «.  Gould, 
60  How.  Pr.  217 ;  nor  a  mortgage  on 
a  church  building,  Gkiresche  «.  Priest, 
9  Mo.  App.  270 ;  nor  second  mort- 
gages, Earle  v,  Earle,  98  N.  T.  104 ; 
Matter  of  Petrie,  6  Dem.  862 ;  Savage 
tj.  Gould,  60  How.  Pr.  217 ;  Matter  of 
Blauvelt,  2  Connoly  468;  Wilson  «. 
Staats,  6  Stew.  (N.  J.)  524;  Crane 
«.  Howell,  8  Id.  874.  In  such  case  he 
cannot  use  the  funds  of  the  estate  to 
pay  off  prior  Kens.  Lacey  «.  Davis, 
4  Redf.  402.  But  the  rules  as  to  pro- 
portionate value  in  investment  do  not 
govern    purchase     money    mortgages 


taken  back  by  the  executor  on  sales  of 
land.  Denton  «.  Sanford,  108  N.  T. 
607 ;  Woodruff  ».  Lounsberry,  18 
Stew.  (N.  J.)  546. 

Purchase  and  improvement  of  land. 
An  executor  may  be  directed  by  the 
will  to  invest  funds  of  the  estate  in  the 
purchase  of  land,  although  it  would  be 
a  devastavit  in  the  absence  of  such 
direction.  Richardson  «.  McLemore, 
60  Miss.  815.  His  control  and  power 
over  land  purchased  by  direction  of  the 
wfll  is  the  same  as  over  land  of  which 
the  testator  died  seized,  and  no  greater. 
Hardee  v.  Cheatham,  62  Miss.  41.  And 
if  the  directioh  is  to  build  on  certain 
property  devised,  the  improvement  will 
go  to  the  devisee  as  land.  Allen  v. 
Stead,  88  Mich.  766.  But,  in  general, 
an  executor  cannot  purchase  vacant 
lots  or  property  available  only  for 
brickmaking.  Holcomb  «.  Holcomb, 
3  Stockt.  281 ;  S.  C.  Id.  476.  He  may 
protect  the  estate  by  buying  in  prop- 
erty on  which  he  has  foreclosed  a  mort- 
gage belonging  to  it.  Id.;  Meeker  v. 
Straat,  88  Mo.  Ap.  289  ;  and  may  buy 
in  the  land  in  the  name  of  the  heirs. 
Hoover  v.  Malen,  88  Ind.  196.  And. 
land  bought  in  under  a  foreclosure  will 
be  personal  property  in  his  hands, 
Stevenson  v.  Poole,  71  la.  278.  So,  he 
may,  in  his  own  name,  buy  in  property 
mortgaged  by  him  to  pay  debts  of  the 
estate,  Sojourner  v,  Foumey,  85  La. 
An.  918 ;  or  to  raise  funds  for  the 
maintenance  of  a  church.  Allan  v, 
Gillet,  21  Fed.  Rep.  273  (subject,  how- 
ever, to  a  resulting  trust  for  the  church). 

A  general  direction  to  invest  moneys 
is  not  satisfied  by  the  erection  of  build- 
ings on  vacant  land  of  the  estate. 
Estate  of  Moore,  96  Cal.  84.  And  he 
cannot  buy  property  in  his  own  name, 
and  expend  moneys  of  the  estate  in 
making  the  improvements  on  it,  and 
credit  himself  as  executor  with  such 
moneys  as  paid  to  him  as  guardian  of 
the   children.     Merket   v.    Smith,  83 
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Ean.  66.  On  the  other  hand,  a  specific 
testamentary  direction,  such  as  to  buUd 
a  church  for  a  certain  congregation, 
may  be  enforced  by  order  of  the  court 
on  his  refusal.  Appeal  of  Fidelity  Co., 
99  Pa.  St.  448. 

MuceUaneous  inveHtnerUs.  The  fol- 
lowing investments  by  an  executor  or 
administrator  have^  been  held  to  be 
sufficient :  Railroa<f  bonds,  Brown  v. 
French,  125  Mass.  410 ;  stock  in  gas 
company,  McCoy  e.  Horwitz,  62  Md. 
183;  stock  in  United  States  bank, 
Estate  of  Nyce,  5  Watts  &  S.  254 ; 
under  authority  to  invest  in  "some 
safe  and  productive  stock,"  Pleasant's 
Appeal,  77  Pa.  St.  856  ;  stock  of  manu- 
facturing company  and  Insurance  com- 
pany (under  testamentary  authority  to 
invest  in  ''  bank  shares  or  other  stock 
according  to  their  best  judgment**). 
Harvard  College  v,  Amory,  9  Pick. 
446. 

The  following  have  been  held  to  be 
insufficient :  Railroad  stock.  King  v, 
Talbot,  40  N.  Y.  76 ;  McKnight  v. 
Walsh,  8  C.  E.  Gr.  186 ;  under  direc- 
tion to  invest  in  "  such  securities  as  to 
them  shall  seem  advisable,"  Matter  of 
Keteltas,  1  Connoly  468  ;  especially  in 
a  wildcat  railroad,  under  direction  to 
invest  in  "some  good,  secure,  and 
profitable  stocks,"  Ihmsen's  Appeal,  43 
Pa.  St.  481  ;  railroad  bonds  (to  protect 
stock  improperly  purchased),  Laceyn. 
Davis,  4  Redf .  402  ;  second  mortgage 
railroad  bonds,  railroad  stock,  and  bank 
stock  (under  direction  to  invest  in 
*'  first-class  interest-bearing  securi- 
ties ").  Woodruff  «.  Ward,  8  Stew.  (N. 
J.)  467 ;  municipal  bonds,  Tucker  «. 
Tucker,  6  Stew.  (N.  J.)  285 ;  Woodruff 
f>.  Lounsberry,  13  Stew.  (N.  J.)  545 ; 
bank  stock.  Smith  «.  Combs,  4  Dick. 
(N.  J.)  420  ;  Tucker  v.  Tucker,  6  Stew. 
285  ;  Gilbert «.  Welsh,  75  Ind.  557  ;  and 
assessments  on  the  stock  paid  by  the 
executor  on  the  failure  of  the  bank  will 
not  be  allowed 'to  him,  Mills  v.  Hoff- 


man, 26  Hun  594 ;  invalid  water  bonds, 
De  Kay  v.  Hackensack  Water  Co.,  11 
Stew.  (N.  J.)  1^ ;  unsecured  notes 
(under  authority  to  invest  *'in  such 
suitable  manner  as  may  be  for  the  best 
interests  of  my  estate,  to  be  determined 
by  my  executor  ").  Matter  of  Cant,  5 
Dem.  269. 

Sale  of  perianal  property.  The  rule 
which  requires  the  personal  representa- 
tive to  act  with  ordinary  diligence  and 
prudence  applies  to  sales  of  property 
of  the  estate  as  well  as  to  the  other 
duties  of  his  office.  The  Probate  Court 
wiU  not,  in  general,  advise  him  as  to 
making  such  sales.  Estate  of  Whita- 
ker,  14  Phila.  254.  Under  a  power  to 
sell  and  reinvest  he  may  dispose  of 
depreciated  stocks,  although  the  will 
expresses  a  wish  that  they  should  not 
be  sold  below  par  unless  thought  neces- 
sary. Stephens  v.  Milnor,  9  C.  E.  Gr. 
858.  He  may  even  exchange  hank  stock 
for  convertible  bonds  as  a  step  toward 
conversion  into  money,  although  a 
power  of  sale  does  not  generally  include 
power  to  exchange  properties.  Colum- 
bus Insurance  &  Banking  Co.  v. 
Humphries.  64  Miss.  258.  Bat  as  to 
paying  a  mortgage  on  lands  in  which 
the  administrator  is  interested  as  hek, 
with  dividend-paying  bank  stock,  see 
Mount  V.  Van  Ness,  8  Stew.  (N.  J.)  118. 
If  securities  come  to  his  hands  for  a  con- 
tinuing trust  which  are  not  proper  for 
investment,  he  should  dispose  of  them 
and  invest  the  proceeds  in  authorized 
securities.  Gillespie  v.  Brooks,  2  Redf. 
849;  Toronto  General  Trust  Co.  «. 
Chicago  &c.  Railroad  Co.,  64  Hun  1. 
And  he  will  be  liable  for  any  loss  that 
may  accrue  after  an  order  of  the  court 
directing  him  to  do  so.  Matter  of 
McDonald,  4  Redf.  821. 

He  cannot  purchase  the  assets  of  the 
estate  from  himself.  See  Vol.  II. 
p.  188,  n.,  uhi  mpra.  If,  on  completing 
a  contract  of  the  decedent  for  the  pur- 
chase of  land,  he  takes  the  title  in  his 
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owu  name,  he  will  be  chargeable  as 
trustee.  Jones  «.  Slaughter,  96  N.  0. 
541.  And  if,  as  trustee,  he  makes  an  un- 
authorized sale  of  assets  and  afterward 
repurchases  them,  the  cestui  que  trust 
may  hold  him  liable  for  a  devastavit,  or 
may  waive  the  breach  of  trust  and  hold 
the  property.  Oliver  «.  Piatt,  8  How. 
833.  And  where  an  executor  has  trans- 
ferred the  testator's  bank  account  to  his 
individual  name,  and  transferred  to 
himself  as  executor  worthless  stock  of 
the  bank  held  by  himself,  the  bank  (of 
which  he  was  president)  will  be  charged 
with  his  knowledge  and  responsible  for 
the  fraud.  Holden  «.  Bank,  7d  N.  Y. 
286. 

An  executor  is  not  liable  for  a  mis- 
take in  judgment  as  to  the  time  for  sell- 
ing depreciated  securities.  Cooper  v. 
Cooper,  77  Va.  198  ;  Weston  «.  Ward, 
4  Redf .  416  ;  Matter  of  Green,  10  Stew. 
(N.  J.)  254  ;  notwithstanding  a  general 
direction  to  sell.  Matter  of  Gray,  27 
Hun  455  ;  nor  for  delay  in  selling  pecul- 
iar property,  such  as  an  ostrich,  imtil 
the  proper  season.  Estate  of  Bosio,  2 
Ashm.  487.  As  to  authority  to  transfer 
and  manner  and  terms  of  sale,  see  Vol. 
11.  p.  182,  n.,  €<  »eq,  vbi  supra. 

Sale  of  real  property.  Where  the  will 
gives  a  discretionary  power  of  sale  to 
the  executor,  it  will  not,  in  general,  be 
controlled  by  the  Probate  Court.  Es- 
tate of  Peterson,  13  Phila.  265.  But 
the  Court  of  Chancery  will  itself  execute 
or  direct  the  execution  of  a  discretionary 
power  of  sale  on  disagreement  of  co- 
executors,  when  the  provisions  of  the 
will  taken  together  amount  to  a  trust 
in  the  executors.  Story  i?.  Palmer,  17 
Stew.  (K.  J.)  1.  And  an  executor  will 
be  held  liable  for  loss  arising  from  his 
failure  to  comply  with  the  directions  of 
the  will  as  to  sale  of  the  land,  Haight  v. 
Brisbin,  100  N.  Y.  219 ;  and  may  be 
enjoined  for  disobeying  the  direction 
of  the  will,  e,  g.,  from  selling  in  one 
plot  where  the  will   directed  that  it 


should  be  sold  off  in  lots  of  a  certain 
size.  Napier  v.  Napier.  89  Ga.  48.  So, 
if  land  is  devised  subject  to  a  charge  for 
the  maintenance  of  the  widow  and  with 
a  power  of  sale  to  the  executor,  it  is  his 
duty,  if  necessary,  to  enforce  the  charge 
against  the  devisee  by  sale  of  the  land. 
Pettingill  «.  Pettingill,  60  Me.  411. 

An  executor  should  not,  however, 
execute  a  power  of  sale  if  the  land  is 
held  adversely,  or  the  title  is  subject  to 
a  cloud.  Estate  of  Ricaud,  57  Cal.  421 ; 
but  in  such  case  it  is  the  duty  of  an 
executor  (or,  in  Michigan,  an  adminis- 
trator) to  take  proceedings  to  relieve 
the  cloud.  Marshall  9.  Blass,  82  Mich. 
518.  If  the  sale  is  to  be  made  upon 
the  consent  of  a  third  person,  it  may 
be  exercised  after  his  death  if  the  in- 
tention of  the  testator  is  plain.  Phillips 
V,  Davies,  92  N.  Y.  199.  But  if  the 
request  of  a  majority  is  required,  and 
some  are  dead,  a  majority  of  the  entire 
original  number  is  still  necessary. 
Crane  v,  BoUes,  4  Dick.  (N.  J.)  873. 
The  right  to  sell  a  part  upon  jthe  hap- 
pening of  a  contingency  does  not 
authorize  the  sale  of  the  whole.  Walker 
v,  Murphey,  84  Ala.  591  ;  nor  can 
a  power  of  sale  upon  the  happening  of 
a  certain  contingency  be  exercised 
upon  the  happening  of  a  different  con- 
tingency. Snedekers  v,  Allen,  1  Pen. 
(N.  J.)  82. 

•  If  the  power  is  discretionary,  the 
time  of  its  exercise  is  to  be  determined 
by  the  executor,  Haight «.  Brisbin,  96 
N.  Y.  132;  and  see  Borland  v.  Dor- 
land,  2  Barb.  63.  As  to  reasonable 
time  for  sale,  see  also  Matter  of  Weston, 
91  N.  Y.  502 ;  Winship  v.  Rawlins,  76 
Va.  48  ;  such  question  being  within  the 
exclusive  jurisdiction  pf  the  Probate 
Court.  Erie  Dime  Sav.  &  Loan  Co.  f^. 
Vincent,  105  Pa.  St.  815.  A  power  of 
sale  should  not  be  exercised  before  the 
time  contemplated  by  the  will ;  and  if 
so  exercised,  the  sale  is  void.  Jones  v. 
Morris,  61  Ala.  518  ;  Massey  v.  Moda- 
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well,  78  Ala.  421.  But  where  a  sale  is 
directed  upon  a  certain  contingency, 
which  is  sure  to  happen  (death  of  the 
widow),  the  executor  may  sell  before 
the  happening  of  the  contingency,  if 
the  beneficiaries  consent  Snell  «. 
Snell,  11  Stew.  (N.  J.)  119.  And,  on 
the  other  hand,  he  is  not  obliged  to 
execute  it  immediately  upon  the  hap- 
pening of  the  event.  Hancox  o. 
Meeker,  95  N.  Y.  528.  Where  the 
power  is  not  to  be  exercised  except  in 
case  of  an  imperative  necessity,  it  can- 
not be  exercised  merely  because  it 
would  be  to  the  advantage  of  the  estate 
to  sell.  Moale  xi.  Cutting,  59  Md.  510. 
But  where  the  intention  is  clear  that 
a  sale  should  be  made,  a  limitation  of 
time  within  which  it  is  to  be  made  is 
merely  directory  and  a  sale  after  such 
time  valid,  Waldron  v.  Schlang,  47 
Hun  252 ;  and  may  be  compelled  by 
a  court  of  equity.  Marsh  «.  Love,  15 
Stew.  (N.  J.)  112.  The  execution  of 
a  power  of  sale  may  be  accelerated  by 
consent  of  the  beneficiaries.  Eilpatrick 
«.  Barron,  125  N.  Y.  751.  But  after 
a  conveyance  subject  to  the  power  of 
sale  by  a  devisee  who  is  entitled  in  case 
of  a  sale  to  the  entire  proceeds,  the 
power  is  extinguished  and  can  no 
longer  be  exercised,  Hetzel  «.  Barber, 
69  N.  Y.  1 ',  nor  should  it  be  exercised 
after  the  purposes  for  which  it  is  given 
cease,  Harvey  «.  Brisbin,  60  Hun  876; 
Sharpstein  t.  Tillou,  8  Cow.  651 ; 
Bruner  «.  Meigs,  64  N.  Y.  506 ;  or 
become  unattainable,  Bates  «.  Bates, 
184  Mass.  Ill  ;  Benedict  v.  Webb,  98 
N.  Y.  460 ;  or  have  been  otherwise 
satisfied.  Swift's  Appeal,  87  Pa.  St 
502. 

An  executor  or  trustee  is  liable  also 
for  negligence  in  selling  for  an  inade- 
quate price,  Huston  «.  Cassidy,  1  Mc- 
Cart.  820 ;  Fisher  «.  Skillman,  3  C.  E. 
Gr.  229 ;  Leslie's  Appeal,  68  Pa.  St. 
855 ;  especially  where  he  sells  to  his 
own  sons.    Estate  of  Corrington,  124 


ni.  868.  But  executors  will  not  be 
liable  for  selling  at  an  extremely  de- 
preciated price  in  the  absence  of 
negligence,  although  they  may  have 
previously  refused  a  much  larger  offer. 
Dey  1^.  Codman,  2  Dick.  (N.  J.) 
640;  Rolfe  «.  Van  Sickle,  18  Stew. 
(N.  J.)  158.  And  a  sale  will  not  be  set 
aside  for  mere  inadequacy  of  price 
without  fraud.  Kimball  «.  Lincoln, 
99  m.  578. 

MamagtfiMnt  of  property.  Where  the 
care  of  the  land  is  committed  to  the 
personal  representative  by  the  terms  of 
the  will  or  by  statute  (see  p.  182,  n., 
vbi  infra),  he  is  liable  for  negligence 
in  renting  the  lands,  James  v.  Faulk, 
54  Ak.  184 :  May  v.  Kelly,  61  Ala. 
489  ;  or  for  obtaining  too  small  a  rent, 
Klein  v.  French,  57  Miss.  662 ;  or  for 
loss  of  the  crops  by  negligence.  Cooper 
«.  Williams,  109  Ind.  270.  But  he  is 
not  chargeable  with  the  rental,  where 
he  has  been  unable  after  due  diligence 
to  secure  a  proper  tenant,  Succession 
of  Myrick,  88  La.  An.  611 ;  nor  for 
failure  to  renew  a  lease,  where  the  right 
was  lost  by  the  testator's  breach  of 
covenant.  Fisher  t.  Fisher,  1  Bradf. 
885. 

He  is  also  liable  for  allowing  the 
land  to  be  lost  by  his  negligence  in 
non-payment  of  taxes.  Matter  of  Hart- 
man,  78  Cal.  545  ;  and  for  the  costs  of 
redeeming  from  such  tax  sale.  Brackett 
9.  Tillotson,  4  N.  H.  206.  So,  too,  for 
injuries  to  person  or  property  due  to  the 
dangerous  condition  of  premises  held 
by  him  for  the  estate.  Belvin  «.  French, 
84  Va.  81 ;  Boston  Beef  Packing  Co.  o. 
Stevens,  20  Blatch.  448.  But  where 
the  balance  of  the  land  does  not  exceed 
the  mortgage  upon  it,  it  is  no  negli- 
gence to  suffer  a  foreclosure,  although 
the  land  afterward  increases  greatly 
in  value.  Whitney  v.  Peddicord,  68 
111.  249.  So,  he  is  under  no  obligation 
to  insure  property  at  excessive  rates, 
Rubottom  V.  Morrow,  24  Ind.  202  ;  or 
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to  keep  personal  property  insured 
which  was  never  insured  by  the  de- 
ceased, and  which  the  legatees  them- 
selves requested  should  remain  unin- 
sured because  of  the  high  rates  de- 
manded for  the  insurance.  Estate  of 
Johnson,  11  Phila.  88.  And  he  is  not 
liable  for  the  cost  of  a  line  fence,  under 
the  statute  providing  for  line  fences 
and  for  actions  for  neglect  to  build 
such  a  fence.  Cummings  «.  Brock,  56 
Vt.  808. 

Payment  of  debts.  An  executor  or 
administrator  will  be  liable  for  a  devas- 
tavit if  he  pays  debts  for  which  the  es- 
tate in  his  hands  is  not  liable.  Stark  v, 
Hunton,  2  Gr.  Ch.  800;  Walker  «. 
Diehl,  79  III.  477 ;  such  as  insurance 
and  repairs  of  the  realty,  Cobb  v.  Muz- 
zey,  18  Gray  58 ;  Aldridge  v.  McClel- 
land,  9  Stew.  (N.  J.)  288  ;  although  he 
may  be  credited  for  taxes  paid  on  real 
estate  in  his  hands  in  order  to  preserve 
it.  Bowers  v.  Williams,  84  Miss.  824 ; 
and  will  be  liable  for  paying  valid 
claims  prematurely  and  leaving  himself 
without  funds  to  pay  necessary  taxes, 
Schoeneich  v.  Reed,  8  Mo.  Ap.  856 ; 
especially  where  he  has  notice  that  the  ' 
claim  is  disputed.  Egerton  v,  Egerton, 
2  C.  E.  Gr.  419.  If  he  pays  claims  be- 
fore  they  are  properly  presented  and 
allowed,  he  does  so  at  his  own  risk, 
Adams  v.  Smith,  19  Nev.  259 ;  Sims  «. 
Sims,  80  Miss.  888 ;  Haralson  v.  White, 
88  Miss.  178 ;  but  if  the  claim  has  been 
allowed,  the  burden  of  proving  that  it 
was  not  a  just  debt  is  upon  the  except- 
ant. Matter  of  Frazer,  92  N.  Y.  289 ; 
and  he  may  pay  debts  before  the  time 
for  presentment  has  expired,  Millard  v, 
Harris,  119  111.  185 ;  or  afterward,  on  a 
promise  made  before  the  time  expired. 
Ames  V.  Jackson,  115  Mass.  508. 

An  administrator  is  not  liable  for  neg- 
ligence in  paying  claims  which  have 
been  duly  allowed,  although  the  allow- 
ance was  fraudulently  obtained  by  the 
claimant,  Dundas  «.  Chrisman,  25  Neb. 


498  ;  but  it  is  otherwise  if  the  allowance 
was  by  fraudulent  collusion  with  the 
administrator,  Ghirr  «.  Harding,  87  Mo. 
Ap.  24;  or  without  proper  allowance 
for  a  set-off,  which  was  known  to  him. 
Dullard  v.  Hardy,  47  Mo.  408.  In  gen- 
eral, he  is  entitled  to  credit  for  claims 
paid  in  good  faith  after  due  allowant^e. 
Deck  V,  Gherke,  6  Cal.  666  ;  Edelen  e. 
Edelen,  11  Md.  415 ;  Owens  v.  Oollinson, 
8  Gill  &  J.  25.  He  may  even  pay  a  bill 
of  exchange  on  which  the  deceased  was 
only  liable  as  surety,  and  on  which  he 
was  himself  the  principal  debtor.  Shel- 
ton  V,  Carpenter,  60  Ala.  201.  But  an 
administrator  cannot  pay  a  judgment 
rendered  against  himself  and  others  as 
sureties  for  the  deceased  imtil  after  it  has 
been  actually  paid  by  the  sureties.  Es- 
tate of  Hill,  67  Cal.  288.  And  he  can- 
not pay  the  notes  of  a  corporation,  of 
which  the  testator  was  the  principal 
owner,  for  the  benefit  of  a  purchaser  of 
such  interest  from  the  estate.  Matter 
of  Saltus,  8  Abb.  App.  Dec.  248.  So, 
he  cannot  be  credited  for  usurious  debts 
paid.  Smith  «.  Britton,  2  Patt.  &  H.  124 ; 
or  for  a  lost  note  paid  to  the  payee 
without  presentment,  after  its  transfer 
by  him.  Bank  of  Poughkeepsie  v.  Has- 
brouck,  6  N.  T.  216.  The  next  of  kin 
cannot,  however,  object  to  the  payment 
of  an  unitemized  claim  for  services 
made  with  their  consent.  Kinnan  v. 
Wight,  12  Stew.  (N.  J.)  501. 

An  executor  may  accept  a  claim 
against  the  estate  as  a  gift  to  himself 
from  a  creditor,  Buxton  v,  Barrett,  14 
R.  I.  40  ;  and  may  transfer  to  another 
his  own  adverse  claim  to  lands  of  the 
decedent.  Wheeler  v.  Bolton,  92  Cal. 
159.  And  be  may  retain  for  payment 
of  his  own  debt  a  check  received  by 
him  before  testator's  death  as  his  gen- 
eral agent,  although  indorsed  and  cashed 
by  him  after  the  testator's  death.  Mat- 
ter of  Kellogg,  104  N.  Y.  648.  As  to 
right  of  retainer,  see  Vol.  11.  p.  267,  n., 
ubi  supra. 
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Debts  barred  hy  the  itatute.  It  is  not 
a  devastavit  to  pay  debts  on  which  suit 
is  barred  by  the  Statute  of  Limitations, 
Pursel  «.  Pursel,  1  McCart.  514 ;  Halli- 
burton V,  Carson,  100  N.  C.  99 ;  Byrd 
«.  Wells,  40  Miss.  711 ;  McDonald  v. 
Barnes,  90  Ala.  147;  and  objection 
cannot  be  taken  on  appeal,  if  not  made 
on  the  settlement  of  the  account.  Mat' 
ter  of  Kellogg,  104  N.  Y.  648.  But 
a  distinction  is  made,  in  Mississippi, 
between  debts  barred  only  at  the  time 
of  payment  and  those  which  were 
barred  at  the  time  of  the  adminis- 
trator's appointment,  and  credit  is  not 
allowed  for  payment  of  claims  of  the 
latter  class.  Trotter  «.  Trotter,  40  Miss. 
704.  And  it  has  been  held  to  be  a 
devastavit  to  pay  any  claim  that  is 
barred,  although  the  delay  was  occa- 
sioned by  the  executor's  own  request. 
Langham  v.  Baker,  5  Baxt.  701.  If  the 
administrator  pays  a  debt  that  is  barred, 
he  must  show  that  it  was  in  fact  still 
unpaid.  Bamawell  v.  Smith,  5  Jones 
Eq.  168.  After  lapse  of  more  than 
twenty  years,  however,  the  presumption 
will  be  in  favor  of  the  payment  made 
by  him.  Browne  v.  Van  Hook,  1  Redf . 
444.  And  he  will  not  be  allowed  ci^it 
for  a  book  accoimt  held  by  himself 
which  was  barred  by  the  statute.  Pur- 
sel V.  Pursel,  1  McCart.  514 ;  Payne  v, 
Pusey,  8  Bush  564 ;  Batson  v.  Murrell, 
10  Humph.  801 ;  but  see,  contra,  Semmes 
V.  Young,  10  Md.  242.  Where  the 
executor  is  a  surviving  partner,  and  as 
such  pays  partnership  debts  at  any  time 
before  settlement,  he  is  entitled  to  be 
allowed  for  them,  although  paid  after 
the  time  liniited  for  actions  against  the 
executor.  Forward  v.  Forward,  6 
Allen  494. 

Prrference  of  debts  and  pro  rata.  It 
is  the  duty  of  the  personal  representa- 
tive not  only  to  pay  the  debts  of  the 
decedent,  but  to  observe  the  order  es- 
.tablished  by  law  for  such  payments. 
He  must  pay  all  claims  of  equal  degree 


pro  rata.  People  v.  Phelps,  78  Ala. 
147.  And  any  creditor  who  is  omitted 
will  be  entitled  to  recover  his  full  pro 
rata  share  from  the  executor  or  admin- 
istrator. Rice  V.  Hunt,  7  Lea  88 ;  but 
not  to  payment  in  full,  although  other 
claims  of  the  same  class  have  been  im- 
properly paid  in  full.  Pinneo  v.  Good- 
speed,  120  m.  524.  In  the  absence  of  a 
statute  providing  for  proportionate  pay- 
ments he  cannot,  after  bill  in  equity  filed 
to  enforce  a  claim,  pay  other  claims  of 
no  higher  dignity.  Bamawell  v.  Smith, 
5  Jones  £q.  168. 

Payment  of  inferior  debts  before  those 
of  superior  dignity  is  a  devastavit. 
Swift  V.  Mills.  2  Rich.  Eq.  147  ;  Place 
V.  Oldham,  10  B.  Mon.  400 ;  although 
made  by  mistake,  Moye  v.  Albritton,  7 
Ired.  Eq.  62 ;  and  the  administrator 
must  account  to  his  successor  for  such 
payments.  Cobb  «.  Muzzey,  18  Gray 
58.  And  action  lies  on  his  administra- 
tion bond  if  inferior  debts  are  first  paid. 
State  V.  Brown,  80  Ind.  425.  So,  where 
the  executor  is  himself  surety  for  the 
testator,  he  cannot  make  a  payment  on 
such  debt  beyond  its  proportionate 
share  without  committing  a  devastavit. 
McCormick  v.  Wright.  79  Va.  524.  He 
may,  however,  be  relieved  in  equity 
where  he  had  set  apart  a  sufficient  fund 
for  the  preferred  debts,  which  was  lost 
without  fault  of  his  before  payment 
could  be  made.  Hinton  v.  Kennedy,  8  S. 
C.  459.  And  he  may,  even  after  be- 
coming aware  of  the  insolvency  of  the 
estate,  pay  a  debt  due  by  way  of  assess- 
ment on  stock  to  prevent  a  sacrifice  of 
the  stock,  if  there  is  a  margin  of  value 
in  the  stock,  as  assets  but  not  otherwise. 
Ripley  v.  Sampson,  10  Pick.  878.  Debts 
of  a  preferred  class  are  entitled  to  be 
paid  in  full  if  the  original  fund  was  suffl- 
cient  and  has  been  improvidently  paid 
out  among  claims  of  inferior  degree. 
Clifford  v.  Campbell,  65  Tex.  248. 
Before  the  present  statutes  an.  adminis- 
trator might,    however,    pay  inferior 
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debts  if  he  did  so  in  ignorance  of  the 
superior  debt.  Hatchcraft  v.  Tilford, 
5  Dana  858. 

Excpmve  payments.  Where  payment 
is  made  on  claims  against  an  insolvent 
estate  in  excess  of  their  pro  rata  share, 
allowance  will  be  made  to  the  execu- 
tor in  his  account  only  for  the  amount  of 
such  proportionate  share.  Pierce  v. 
Allen,  12  R.  I.  510  ;  Lockhart  v.  White, 
18  Tex.  102;  Matter  of  Randall,2Connoly 
29;  Breckinridge's  Appeal,127  Pa.  St.  81. 

And  in  the  absence  of  fraud  he  can- 
not recover  from  the  creditor  who  re- 
ceived it  the  excess  of  such  payment  vol- 
untarily made,  Lawson  v,  Hansbrough, 

10  B.  Mon.  147 ;  Foskett  v.  Wolf,  19 
III.  Ap.  83  ;  especially  after  his  sureties 
have  been  discharged  by  his  delay  in 
seeking  such  recovery,  Brooking  v. 
Farmers'  Bank,  83  Ey.  481 ;  although 
he  may  recover  an  overpayment  on  a 
special  agreement  made  with  the  credi- 
tor to  that  effect.  Beardsley  v.  Mars- 
teller,  120  Ind.  819. 

In  Massachusetts,  he  may  by  statute 
recover' such  excess,  if  the  payment 
was  made  within  one  year  from  public 
notice  of  his  appointment,  Heard  v. 
Drake,  4  Gray  514 ;  and  see  Walker  v. 
Hill,  17  Mass.  380  ;  Bliss  v.  Lee,  17 
Pick.  88 :  but  not  if  made  after  the 
year  expired.    Colegrove  v.  Robinson, 

11  Met.  288.  And  the  Statute  of  Lim- 
itations will,  in  any  case,  run  in  the 
creditor's  favor  from  the  time  of  pay- 
ment to  him.  Richards  v.  Nightingale, 
9  Allen  149. 

Distribution  before  payment  of  debts. 
It  is  a  devastavit  to  make  distribution 
among  legatees  or  next  of  kin  before 
paying  the  debts  of  the  decedent,  Whi^ 
field  V.  Woolf ,  51  Ala.  202 ;  Handley  v. 
Hefflin,  84  Ala.  600:  Johnson  v,  Fu- 
quay,  1  Dana  514 ;  Edmunds  v.  Scott, 
78  Va.  720;  Lewis  v.  Mason,  84  Va. 
731  ;  Fleece  v,  Jones,  71  Ind.  840 ; 
although  the  property  delivered  after- 
ward  became  worthless,  Morrison  v. 


Lavell,  81  Va.  519  ;  and  such  payment 
cannot  be  set  up  in  defense  against  a 
'creditor.  North  v.  Priest,  81  Mo.  561  ; 
McEinder  v.  Little  John,  1  Ired.  66. 
But  an  executor  will  not  be  held  per- 
sonally liable  for  a  contingent  liability 
of  the  testator  which  became  absolute 
after  he  had  paid  the  legacies  by  order 
of  the  Probate  Court  and  taken  a  suffi- 
cient refunding  bond.  Badger  v.  Daniel, 
79  N.  C.  372.  A  voluntary  payment 
prematurely  made  to  a  legatee  or  dis- 
tributee cannot  be  recovered  back  in  an 
action  at  law.  Matter  of  Hodgman,  140 
N.  Y.  421 ;  Somervell  v,  Somervell,  3 
Gill  276;  although  the  contrary  has 
been  held  under  special  circumstances 
at  law,  Clark  v,  Williams,  70  N.  C.  679 ; 
and  in  equity.  Trescott  d.  Tresoott, 
1  McCord  Ch.  417.  And  a  distributee 
is  liable  directly  in  an  action  by  the 
creditor  where  he  received  such  pay- 
ment with  knowledge  that  he  was  not 
entitled  to  it.  Fleece  v.  Jones,  71  Ind. 
840.  So  too,  where  he  received  the 
payment  in  good  faith  ;  but  in  such 
case  only  after  the  creditor's  remedy  is 
exhausted  against  the  administrator  and 
his  sureties.  Ledyard  v,  Johnson,  16 
Ala.  548. 

Distribution^How  made.  The  execu- 
tor or  administrator  must  not  only  make 
distribution  of  the  estate  after  settle- 
ment of  the  debts  and  expenses  of  ad- 
ministration, but  must  distribute  the 
estate  in  accordance  with  the  pro- 
visions of  the  law  and  of  the  will.  If 
he  pays  the  proper  share  to  the  party 
entitled,  he  is  protected  with  or  without 
an  order  for  distribution,  Donaldson 
f>,  Raborg.  28  Md.  84 ;  and  although 
the  legatee  might  not  have  been  able, 
as  an  ynincorporated  society,  to  sue  for 
the  legacy.  Parker  v.  Howell,  16  N. 
H.  149.  But  a  payment  to  the  wrong 
party  will  not  be  made  good  by  its 
allowance  in  his  account.  Defriez  v. 
Coffin,  155  Mass.  203;  Williams  v, 
Cushing,  84  Me.  370.    So,  if  the  lega- 
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tee  is  dead,  no  payment  can  be  made 
until  a  personal  representative  is  ap- 
pointed. Cox  o.  Roome,  6  Stew. 
(N.  J.)  259.  If  the  distributee  is  an 
infant,  the  payment  must  be  shown  to 
have  been  made  to  his  guardian, 
Landreth  o.  Landreth,  9  Ala.  480  ;  and 
not  to  his  father  unless  he  is  the  l^al 
guardian.  Johnson  t.  Johnson,  2  Hill 
Eq.  277  ;  McEnight  «.  Walsh,  8  C.  £. 
Gr.  180.  And  if  the  legacy  is  con- 
tingent on  the  legatee  arriving  at  the 
age  of  twenty-one,  and  he  dies  before 
that  time,  a  previous  payment  to  his 
guardian  will  be  insufficient,  Cowdin  i?. 
Perry,  II  Pick.  503.  So,  it  is  a  dev- 
astavit to  pay  moneys  to  a  legatee  in 
remainder,  in  disregard  of  the  tenant 
for  life,  Dodd  «.  Winship,  144  Mass. 
461 ;  or  to  distribute  the  entire  fund 
and  omit  some  of  the  distributees 
who  are  entitled  to  it.  Negley  «. 
Gard,  20  Ohio  810.  If  such  distribu- 
tion was  made  by  fraudulent  represen- ' 
tation  of  the  administrator,  the  order 
of  the  Probate  Court  obtained  by  him 
will  not  protect  him.  O'Neill's  Appeal, 
55  Conn.  409.  But  if  distribution  was 
made  in  property  and  unavoidably 
unequal,  with  an  agreement  among  the 
distributees  for  equalizing  it,  the  ad- 
ministrator will  not  be  liable.  Sager 
u.  Wariey,  Rich.  Ch.  26.  So,  it  is  a 
devastavit  to  make  distribution  to  the 
residuary  legatee  without  retaining 
sufficient  to  satisfy  pecuniary  legacies 
payable  at  a  future  time,  Stephenson  v. 
Axson,  1  Bail.  Eq.  274  ;  or  to  pay  over 
a  government  bond  at  its  par  value 
to  a  legatee  without  reckoning  the 
premium  or  market  value  above  par, 
Spaulding  v.  Wakefield,  58  Vt.  660  ;  or 
to  pay  a  legacy  which  has  been  barred 
by  the  lapse  of  twenty  years.  Hemp- 
hill V.  Moody,  62  Ala.  510 ;  Moody  9. 
Hemphill,  71  Ala.  169. 

If  the  legacy  is  on  the  performance 
of  a  condition,  he  must  pay  it  when  the 
condition  is  performed.    Bohon  o.  Bar- 


rett, 79  Ky.  378.  Where  an  erroneous 
payment  is  made,  and  the  litigation  over 
it  is  unreasonably  protracted  by  the 
executor,  he  will  be  charged  with 
interest  on  the  amount  from  the  time  of 
payment  Van  Houten  «.  Post,  5  Stew. 
(N.  J.)  709.  But  creditors  may  be 
estopped  by  laches  from  objecting  even 
to  the  payment  of  a  void  legacy. 
O'Conner  r.  Giflord,  117  N.  Y.  275. 

Where  an  order  for  distribution  is 
made  by  the  Probate  Court,  the  execu- 
tor or  administrator  is  guilty  of  con- 
tempt of  court  on  his  failure  to  comply 
with  it,  Matter  of  Snyder,  34  Hun 
802 ;  and  he  wiU  be  charged  with  in- 
terest, if  he  fails  to  distribute  promptly. 
Melone  o.  Davis,  67  Cal.  279  ;  Moore  o. 
Beauchamp,  4  B.  Mon.  71 ;  Carrol  «. 
Connett,  2  J.  J.  Marsh.  195.  He  is 
not,  however,  under  obligation  to  dis- 
tribute the  residue  of  the  estate  until  an 
order  of  the  court  is  made  to  that  effect. 
Municipal  Court  it.  Henry,  11  R.  I. 
568. 

The  executor  is  also  responsible  for 
the  payment  of  the  statutory  allowance 
to  the  widow  and  children,  Rhea  «. 
Greer,  86  Tenn.  59;  and  will  be 
allowed  in  his  account  for  moneys 
applied  to  such  allowance  or  to  an 
allowance  fixed  by  the  Probate  Court. 
Newell  V.  West,  149  Mass.  620.  But  he 
will  be  governed  by  the  provisions  of 
the  will.  Matter  of  Butler,  1  Connoly 
58  ;  and  cannot  apply  the  personalty  to 
the  maintenance  of  children  which  is 
charged  on  the  real  property,  Coven- 
hoven  «.  Covenhoven,  Coxe  (N.  J.) 
210 ;  nor  to  payment  of  the  widow's 
common-law  dower.  Stock  v.  Parker, 
2  McCord  Ch.  876. 

If  discretion  is  given  to  the  children 
as  to  the  payment  of  their  shares,  it  will 
continue  until  fully  exercised  by  them. 
Estate  of  Marshall,  147  Pa.  St.  77. 
So,  if  discretion  is  given  to  the  execu- 
tors to  increase  an  annuity  out  of  the 
children's  residuary  estate,  it  may  be 
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exercised  after  distribution  of  the  rest 
of  the  estate.  Elmer  v.  Gray,  73  Cal. 
288.  And  after  the  death  of  an  execu- 
tor the  discretion  as  to  payment  of  a 
legacy  vested  in  him  may  be  exercised 
by  the  court.  Pedrick  «.  Pedrick,  5 
Dick.  (N.  J.)  479.  And  the  Court  of 
Chancery  will  assume  the  distribution 
of  income  among  the  testator's  children 
where  the  discretion  left  with  the  trus- 
tee has  been  grossly  abused.  Babbitt  «. 
Babbitt.  11  C.  E.  Gr.  44  ;  but  will  not 
interfere  with  exercise  of  a  discretionary 
power  by  the  executor  to  make  allow- 
ance for  the  maintenance  of  the  children, 
except  where  he  abuses  the  discretion 
given  him.  Read  v.  Patterson,  2  Dick. 
(N.  J.)  696. 

Misappropriation.  It  is  a  devastavit 
to  dispose  of  assets  of  the  estate  with- 
out consideration,  Erutz  v,  Stewart,  76 
Ind.  9 ;  or  for  the  individual  purposes 
of  the  personal  representative,  Rogers 
V.  Zook,  86  Ind.  237  ;  or  to  himself, 
Whitley  v.  Alexander,  78  N.  C .  444  ; 
Clark  V.  Blackington,  110  Mass.  869 ; 
or  his  firm.  Miller  v.  Williamson,  6 
Md.  219.  So,  he  must  account  for  the 
proceeds  of  sales  of  land  misappro- 
priated by  him,  Minot  v,  Norcross,  148 
Mass.  326 ;  Austin  «.  Wilson,  21  Ind. 
252 ;  or  for  debts  for  which  he  has 
fraudulently  procured  receipts  and 
allowance  without  payment.  Shrop- 
shire V,  Long,  68  la.  537. 

But  it  is  not  a  devastavit  to  take 
securities  in  his  own  name  for  debts  due 
the  estate  in  the  absence  of  any  fraudu- 
lent intent,  Syme  v.  Badger,  92  N.  C. 
706  ;  or  to  pledge  notes  belonging  to  the 
estate  to  his  surety  to  secure  advances 
to  be  made  to  the  estate  in  excess  of  the 
notes  (as  well  as  for  indemnity),  Rogers 
V.  Squires,  98  N.  Y.  49  ;  or  to  expend 
moneys  of  the  estate  in  perfecting  a 
claim  to  United  States  lands  for  the 
benefit  of  an  insane  heir,  Dodge  t>.  Cole, 
97  III.  838  ;  or  to  make  an  allotment  to 
the  widow,  with  the  consent  of  legatees. 


to  the  amount  of  her  supposed  share, 
but  really  in  excess  of  it,  Colbert  v. 
Daniel,  32  Ala.  314 ;  x>r  for  the  widow 
to  dispose  of  the  exempt  property  for 
the  support  of  herself  and  her  children. 
Brown  v.  Walker,  58  Ala.  310 ;  or  for  an 
administrator  to  submit  to  the  forcible 
sequestration  by  the  Confederate  Gk>v- 
ernment  of  debts  due  to  the  estate. 
Miller  v.  Cook,  77  Va.  806. 

In  general,  an  executor  who  is  guilty 
of  a  misappropriation  of  the  assets  of 
the  estate  will  be  charged  with  their 
highest  market  value,  Irby  v.  Eitchell, 
42  Ala.  438 ;  and  in  Vermont,  in  case  of 
embezzlement,  with  double  their  value, 
Spaulding  v.  Cook,  48  Yt.  145 ;  and  his 
surety  will  be  liable  for  the  value  and 
interest  less  the  amount  of  reasonable 
commissions  which  he  would  have 
earned,  McKim  v,  Hibbard,  142  Mass. 
422 ;  but  where  the  whole  estate  is  be- 
queathed to  the  intestate's  daughter  for 
life,  with  remainder  to  her  children, 
and  the  executor  is  her  husband,  he  will 
not  be  held  liable  for  interest  on  bonds 
converted  with  the  wife's  consent. 
Coddington  «.  Stone,  9  Stew.  (N.  J.) 
361. 

The  property  misappropriated  may 
be  followed  into  the  hands  of  an  assignee 
with  notice,  Rogers  v,  Zook,  86  Ind. 
237 ;  or  of  a  pledgee  having  reasonable 
grounds  for  suspicion,  Gottberg  «. 
United  States  National  Bank,  131 N.  Y. 
595 ;  Randel  v.  Dyett,  38  Hun  347 ; 
although  a  bona  fide  purchaser  will  be 
protected.  Brockenbrough  «.  Turner, 
78  Va.  438.  If  other  property  is  pur- 
chased with  the  misappropriated  assets, 
the  trustee  may  follow  it.  Pierce  v. 
Holzer,  65  Mich.  264.  But  if  a  suffi- 
cient trust  fund  has  been  duly  set  aside, 
and  afterward  misappropriated  by  the 
executor,  the  cestui  que  trust  cannot 
look  to  the  residue  to  make  his  loto  good. 
Mills  V,  Smith,  19  N.  Y.  Supp.  854. 

Executor  and  trustee.  The  same 
person  may  be  both  executor  and  trustee 
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by  express  appointment  in  the  will. 
In  states  where  a  bond  is  required  from 
such  trustee  his  refusal  or  failure  to 
give  bond  is  a  renunciation  of  the 
trusteeship.  Qroton  v.  Buggies,  17  Me. 
187  ;  Williams  n.  Gushing,  24  Me.  870 ; 
Shaw  V,  Paine,  13  AUen  297.  So,  if 
he  gives  bond  as  executor,  and  not  as 
trustee.  Deering  t).  Adams,  87  Me.  269. 
In  such  case  he  and  his  sureties  will  be 
liable  on  that  bond,  until  bond  is  fur- 
nished as  trustee  or  payment  made  to  a 
new  trustee.  Newcomb  t).  Williams,  9 
Met.  526 ;  Prior  u.  Talbot,  10  Gush.  1. 
In  New  Jersey,  where  the  executor  is 
made  a  trustee,  his  acceptance  of  the 
latter  office  follows  from  the  probate  of 
the  will.  Schenck  v.  Schenck,  1  G.  £. 
6r.  174.  Where  the  offices  are  distinct, 
the  Jurisdiction  of  the  Probate  Gourt 
will  not  extend  to  the  administration  and 
accounting  of  the  trustee.  Wheatley  «. 
Badger,  7  Pa.  St.  459.  A  trust  is  often 
given  to  the  executor  by  implication 
from  a  direction  to  pay  income  to  a  leg- 
atee for  life,  with  remainder  over,  Bich- 
ardson  v.  Knight.  69  Me.  285  ;  Nutter  n. 
McVickery.  64  Me.  490  ;  Dorr  u.  Wain- 
wright,  18  Pick.  828 :  or  to  pay  to  a 
legatee  on  his  arrival  at  the  age  of 
twenty-one  years,  Holbrook  «.  Harring- 
ton, 16  Gray  102 ;  and  the  bond  as 
executor  covers  the  fund  so  held  in 
trust  Dorr  «.  Wainwright,  18  Pick. 
828.  A  special  trust  given  to  the  ex- 
ecutors survives  to  one  who  did  not 
qualify  as  executor,  and  not  to  the 
administrator  d$  bonii  non,  Glark  v. 
Taintor,  7  Gush.  567.  On  the  other 
hand,  an  executor  renouncing  as  such 
and  accepting  the  trust  will  retain  a 
power  of  sale  to  the  executors  for  the 
purposes  of  the  trust  after  the  appoint- 
ment of  an  administrator  cum  testa- 
mento  annexo.  Glark  v,  Taintor,  7 
Gush.  567. 

Where  an  executor  acts  in  a  double 
capacity,  it  is  his  duty  to  keep  separate 


accounts,  Hedrick  v.  Tuckwiller,  20 
W.  Va.  489 ;  Waterman  v.  Allen.  144 
ni.  90 ;  Eee  v.  Eee,  2  Gratt.  116  ;  and 
until  he  has  accounted  in  the  separate 
capacities  no  decree  can  be  had  against 
him  for  a  default  in  either  capacity. 
Findlay  v.  Trigg,  88  Va.  589.  But 
where  the  executor  was  also  guardian 
for  the  residuary  legatee,  his  overpay- 
ment, as  guardian,  for  maintenance  of 
the  infant  may  be  reimbursed  out  of 
the  funds  held  as  executor,  reducing 
that  liability  pro  taiUo,  Mattoon  v, 
Gowing,  18  Gray  887. 

An  executor  cannot  relieve  himself 
from  liability  as  such  by  a  mental  act 
transferring  the  fund  to  himself  as 
trustee.  Miller  v,  Gongdon,  14  Gray 
114 ;  nor  by  the  execution  of  a  receipt 
as  trustee  to  himself.  United  States  v. 
Parker,  2  MacArth.  444 ;  nor  by  a 
silent  appropriation  with  no  notice  to 
the  eeitui  que  trust  for  a  dozen  years. 
Sheffield  v,  Parker,  158  Mass.  880.  If 
the  money  is  payable  on  a  contingency, 
the  executor's  sureties  will  be  liable 
until  the  contingency  happens,  Swope 
9.  Ghambers,  2  Gratt.  819 ;  but  it  has 
been  held  that  the  fund  in  hand  changes 
the  character  of  the  holder  from  admin- 
istrator to  guardian,  after  the  lapse  of 
the  time  for  settling  the  estate  as  ad- 
ministrator. GarroU  v.  Bosley,  6  Terg. 
220;  or  after  the  debts  are  settled. 
Drane  v,  Bayliss,  1  Humph.  174.  In 
general,  however,  an  ex^utor  holds  as 
such  (and  his  bond  remains  liable  ac- 
cordingly) until  his  account  as  executor 
is  settled.  Hall  «.  Gushing,  9  Pick. 
895  :   Gonkey  v.  Dickinson,  13  Met.  58. 

Where  an  executor  credits  and 
charges  a  payment  to  himself  as  trustee, 
it  will  be  a  payment  as  between  himself 
and  his  cestui  qui  trust.  Groker  «.  Dil- 
lon, 188  Mass.  91.  See,  too,  as  to  dis- 
tribution made  to  himself  as  guardian 
or  executor  of  another  distributee,  Vol. 
n.  page  847,  n.,  uH  supra. 
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A  devastavit  by  one  of  two  executors  or  administrators  shall  not 
charge  his  companion  (a),  provided  he  has  not  in*ten- 
tionally  or  otherwise  contributed  to  it  :t  For  the  testa-  Secutor  iflSabS 
tor's  having  misplaced  his  confidence  in  one  shall  not  h£  w?.«(^^?'^ 
operate  to  the  prejudice  of  the  other  (&). 

Hence,  an  executor  shall  not,  under  ordinary  circumstances  be 
responsible  for  the  assets  come  to  the  hands  of  his  co-executor  (c). 
Hence,  also,  the  circumstance  that  one  of  two  executors  had  notice 
of  the  existence  of  a  debt  of  superior  degree,  which  he  concealed  from 
his  co-executor,  did  not  affect  the  latter,  so  as  to  make  hJTn  guilty  of 
a  devastavit  by  paying  an  inferior  debt  (d) ;  though,  perhaps,  if  notice 
to  one  executor  were  ptoved,  and  nothing  more  appeared,  it  would 
have  been  presumed  that  he  communicated  it  to  his  co-executor  (e). 

But  where  an  executor,  possessing  assets  of  his  testator  hands  over 
those  assets  to  a  co-executor,  and  they  are  misapplied  by  that  co- 
executor,  there  the  executor,  who  so  hands  them  over,  shall  be  an- 
swerable for  their  misapplication,  unless  he  can  show  a  good  reason 
for  having  so  acted  (/). 

•The  rule  may,  perhaps,  be  stated  to  be,  that  where,  by  any  act 
done  by  one  executor,  any  part  of  the  representative  estate  comes  to 
the  hands  of  his  co-executor,  the  former  will  be  answerable  for  the 


(a)  Wentw.  Off.  Ex.  306,  14th  edit. 
Anon.  Dyer,  210,  a.  Hargthorpe  v. 
Mmforth,  Cro.  Eliz.  318.  Williams  v. 
Nixon,  2  Beav.  472. 

t  See  note  2,  p.*1743  ubi  infra. 

(h)  Cro.  Eliz.  319. 

(e)  Cro.  Eliz.  319.  Littlehales  v.  Gas- 
coyne,  3  Bro.  Chanc.  Cas.  74.  Williams 
r.  Nixon,  2  Beav.  472.  Dix  v.  Bopford, 
19  Beav.  412.  By  Eomilly,  M.R.  See 
post,  p.*1861,  as  to  a  finding  by  a  jnry, 
upon  a  plea  of  plene  odministraiHt  by 
several  exeontors,  that  one  only  had 
assets.  See  also  stat.  22  &  23  Viet.  c. 
35,  s.  31,  past,  p.*1735. 

(d)  Hawkins  v.  Day,  Ambl.  162. 

(e)  lb.  See  Timson  v,  Bamsbottom, 
2  Keen,  35.  Smith  v.  Smith,  2  Cr.  &  M. 
231.    Meux  V.  BeU,  1  Hare,  73. 

(/)  Townsend  v.  Barber,  Dick,  356. 
Ifacpherson  v,  Macpherson,  1  Macq.  H. 


of  L.  243.  However,  in  the  case  of 
Davis  V,  Spurling,  1  Buss.  &  M.  66,  an 
executor  was  employed  by  his  co-execu- 
tor as  his  agent  to  sell  an  estate  which 
under  the  ¥dU  of  the  testator,  the  co- 
executor  alone  had  power  to  sell :  The 
executor  so  employed  handed  over  the 
price  of  the  estate  to  the  co-executor, 
who  afterward  misapplied  it :  And  Sir 
John  Leach,  M.B.,  held,  that  although, 
by  the  will  of  the  testator,  the  price  of 
the  estate,  when  sold,  was  to  be  consid- 
ered as  part  of  his  personal  estate,  yet 
the  executor,  so  handing  it  over,  was 
not  accountable  for  the  misapplication 
of  it ;  inasmuch  as  he  had  no  legal  right 
to  retain  it :  for  it  was  in  his  hands,  not 
as  executor,  but  simply  as  agent  of  his 
co-executor,  who  alone  had  power  to 
sell  the  estate  and  to  receive  the  price 
of  it. 

[•1727]     [•1728] 
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latter,  in  the  same  manner  as  he  would  have  been  for  a  stranger, 
whom  he  had  intrusted  to  receive  it  {gY 

But  if  an  executor  is  merely  passive,  by  not  obstructing  his  co-ex- 
ecutor from  getting  the  assets  into  his  possession,  the  former  is  not 
responsible  (A).  If,  however,  the  one,  in  any  way,  contributes  to  en- 
able the  other  to  obtain  possession,  he  is  answerable,  notwithstand- 
ing his  motive  be  innocent,  unless  he  can  assign  a  sufficient  excuse  (i). 
Thus,  in  the  case  of  several  executors,  if,  by  agreement  among  them- 
selves, one  is  to  receive  and  intermeddle  with  such  part  of  the  es- 
tate, and  another  with  such  a  part,  each  of  them  will  be  chargeable 
for  the  whole ;  because  the  receipts  of  each  are  pursuant  to  the  agree- 
ment made  between  them  (fc).  So  •where  A.,  B.,  C,  D.,  and  E.  (the 
two  latter  being  married  women)  took  out  administration  to  an  in- 
testate, and  afterward  appointed  G.  to  be  the  acting  administrator, 
and  directed  the  creditors  to  pay  their  debts  to  him :  and  C.  became 
insolvent ;  it  was  held  that  A.,  B.,  and  the  husbands  of  D.  and  E., 
were  responsible  for  C.^s  receipts  (?).  So  where  a  man  made  several 
executors,  who  aU  joined  in  the  sale  of  the  testator's  goods,  but  one 
only  received  the  money,  and  he  became  insolvent ;  it  was  holden 
that  they  should  all  be  charged  (m). 


{g)  See  Mr.  Cox's  note  to  ChurchiU 
t\  Hobson,  1  P.  Wms.  241,  and  Lord 
TharloVs  judgment  in  Sadler  v.  Hobbs, 
2  Bro.  Chanc.  Cas.  117.  Accordingly 
in  Home  v.  Pringle,  8  CI.  &  F.  264,  268, 
the  rule  was  stated  to  be  that  the  ap- 
pointment of  one  of  several  trustees  to 
manage  the  property  would  not  'per  se 
make  the  other  trustees  responsible  for 
his  acts ;  but  it  would  make  the  trustee 
so  appointed  the  agent  of  the  other 
trustees  for  those  purposes,  and  render 
them  responsible  for  his  acts,  so  far  as 
they  would  have  been  responsible  for 
the  acts  or  receipts  of  a  stranger.  See 
also  Toplis  V.  Hurrell,  19  Beav.  423, 
where  the  rule  here  stated  was  adopted 
by  Romilly,  M.R.  See  also  Candler  v, 
Tillett,  22  Beav.  263.  Cowell  t;.  Gat- 
combe,  27  Beav.  568.  Ingle  v.  Par- 
tridge, 32  Beav.  661. 

(h)  Langford  v,  Ga8003me,  11  Ves. 
335.    Candler  v.  Tillett,  22  Beav.  257. 

[•1729] 


This,  it  should  seem,  applies  only  to 
cases  where  the  question  arises  under 
a  decree  for  the  common  accounts,  and 
not  under  a  special  charge  against  the 
executor  for  willful  neglect  and  default : 
Terrell  v.  Mathew,  1  Mac.  &  G.  433, 
note  (a).  (See  also  the  remarks  of  the 
reporters  of  that  case,  ibid,)  He  would 
clearly  be  liable  if  he  stood  by  and 
saw  his  co-executor  commit  a  breach 
of  duty :  See  the  eases  cited  past,  p. 
*1735. 

(0  Langford  v,  Gasoojme,  11  Ves. 
335.  Hewett  v.  Foster,  6  Beav.  259. 
Broadhurst  v,  Balguy,  1  Y.  &  Coll.  Ch. 
C.  16.  See  also  the  cases  ooUected  in 
note  (g). 

{k)  GUI  V,  Atty.-Gen.,  Hardr.  314. 

(Z)  Lees  v,  Sanderson,  4  Sim.  28. 

(m)  Aplyn  v.  Brewer,  Prec.  Chan. 
173.  Burrows  v.  Walls,  5  De  G.  M.  & 
G.  233. 
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Accordingly,  an  executor,  having  a  fund  standing  in  the  joint 
names  of  himself  and  another,  cannot,  upon  the  mere  representation 
of  the  co-executor,  if  false,  be  justified  in  doing  an  act  that  is  an  ex- 
ercise of  power  over  that  fund :  First,  the  act  must  be  necessary  for 
the  purposes  of  the  will,  and  then  the  person,  to  whom  the  represen- 
tation is  made,  has  imposed  upon  him  at  least  ordinary  and  reasonable 
diligence  to  inquire  whether  the  representation  is  true  (w). 

Also,  if  an  executor  has  been  dealing  with  the  assets  a  considerable 
time,  much  beyond  that  period,  in  which,  according  to  the  ordinary 
course,  the  debts  would  be  paid,  and  he  applies  to  the  other  ex- 
ecutor to  have  a  fund  put  into  his  hands  exclusively,  and  the  other 
does  inquire,  and  satisfies  himself  that  there  are  debts  unpaid,  and 
the  real  purpose  of  the  executor  making  the  application,  was  to  ap- 
ply the  fund  to  the  discharge  of  debts ;  if  it  turns  out  afterward,  that 
he  had  in  his  own  hands  a  fund  suf&cient  for  the  payment  of  those 
debts,  and  therefore  the  application  of  the  other  fund  to  that  purpose 
was  unnecessary,  and  that  fund  was  not  in  fact  devoted  to  the  pur- 
pose for  which  it  was  provided,  it  would  be  impossible  for  the  exec- 
utor, who  parted  with  it,  to  dis*charge  himself :  He  would  be  sub- 
ject to  the  imputation  of  negligence,  as  having  been  too  easy  with 
his  co-executor ;  too  remiss  in  not  asking  how  he  had  been  dealing 
with  the  assets  in  his  hands  (o). 

Upon  these  principles,  Lord  Eldon  held,  in  Shipbrook  v.  Lord 
Hinchinbrook  {p)^  that  where  executors  joined  in  a  transfer  of  stock, 
vested  in  the  name  of  all  the  executors,  to  a  co-executor,  upon  his 
groundless  representation  that  it  was  required  for  debts,  the  execu- 
tors were  answerable  for  the  whole  of  the  produce  of  the  stock  which 
they  could  not  prove  to  have  been  applied  by  the  co-executor  to  the 
payment  of  debts  of  the  testator  {q) :  But  his  lordship  further  held, 
that  they  were  not  liable  so  far  as  they  could  prove  the  application 
to  that  purpose,  although  he  possessed  other^funds,  part  of  the  assets, 
not  through  them,  which  funds  he  wasted. 

Again,  in  Langford  v,  Gascoyne  (r),  it  appeared  from  the  affidavit 

(n)  Shipbrook  v.  Lord  Hinchinbrook,  {q)  See  also  Chambers  v.  Minchin,  7 

11  Ves.  254.    Hewett  v,  Foster,  6  Beav.  Ves.   186.     Underwood  i\  Stevens,  1 

259.    Broadhurst  v.  Balguy,  1 Y.  &  Coll.  Meriv.  713.    Williams  r.  Nixon,  2  Beav. 

Ch.  C.  16.  472.     Hewett  t?.  foster,  6  Beav.  259. 

(o)  Shipbrook  v.  Lord  Hinchinbrook,  Broadhnrst  v,  Balguy,  1  T.  &  Coll.  Ch. 

11  Ves.  254.    See  also  Mendes  v.  One-  C.  16. 

dalla,  2  Johns.  &  H.  259.  (r)  11  Ves.  333. 

{p)  11  Ves.  252.    S.  C.  16  Ves.  477. 
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of  a  witness,  that  on  the  day  after  the  testator's  funeral,  his  three 
executors,  Gascoyne,  Spurrell,  and  Lambert,  met  at  his  house,  and 
his  widow,  being  present,  left  the  room  to  fetch  a  bag  of  money :  Upon 
her  return  with  it,  she  asked  the  witness  to  which  of  the  executors 
she  should  deliver  it ;  and  the  witness  not  then  having  a  good  opinion 
of  Gascoyne's  circumstances,  advised  her  to  give  it  to  Spurrell ;  upon 
which  she  passed  by  Gascoyne  and  Lambert,  who  were  sitting  near 
the  door,  and  gave  the  bag  into  the  hands  of  Spurrell,  who  counted 
the  money  over,  and  then  deUvered  it  into  the  hands  of  Gascoyne :  The 
witness  further  stated,  that  at  that  time  Gascoyne  was  not  reputed 
to  be  in  good  circumstances:  And  Sir  Wm.  Grant  held,  that  the 
money  must  be  considered  to  have  been  so  far  in  the  hands  of  Spur- 
rell, that  he  was  answerable  for  what  after*ward  became  of  it ;  but 
that  as  to  the  other  executor,  Lambert,  it  was  impossible  to  charge 
him :  for  that  he  had  neither  done  nor  said  anything  that  in  any  de- 
gree contributed  to  the  loss  of  the  money,  or  to  its  getting  into  the 
hands  of  Gascoyne :  And  his  Honor  observed,  that  it  was  not  incum- 
bent in  one  executor  by  force  to  prevent  the  money  getting  into  the 
hands  of  another. 

So  in  Moses  v,  Levi  (s),  a  testatrix  bequeathed  the  residue  of  her 
property  to  certain  persons,  some  of  whom  lived  in  the  west  of 
England,  and  others  in  Norfolk,  and  she  appointed  two  persons  to 
be  executors,  one  of  whom  lived  at  Clifton,  and  the  other  at  Diss : 
The  executors  having  paid  all  the  debts  and  specific  legacies  of  the 
testatrix,  entered  into  an  arrangement  by  which  the  Clifton  executor 
was  to  pay  the  resi'duary  legatees  in  the  west  of  England,  and  the 
Diss  executor  those  in  Norfolk ;  and  the  residuary  funds  were  ap- 
portioned between  them  for  that  purpose :  The  Diss  executor  made 
default  in  payment  of  one  of  the  legatees  in  that  neighborhood: 
And  Alderson,  B.,  held  that  the  other  executor  was  responsible  for 
the  default. 

But  if  one  executor  places  the  property  of  the  testator  in  the  hands 
of  the  other,  who  happens  to  be  a  banker,  or  in  such  a  situation  that 
the  act  is  not  imprudent,  the  executor  so  depositing  shall  not  be 
charged  in  case  of  a  loss ;  for  if  he  had  been  a  sole  executor,  and  had, 
under  the  same  circumstances,  placed  the  money  in  a  banker's  hands, 
he  would  not  have  been  liable  {i).    So  if  an  executor  in  the  country 

(s)  3  Yeunge  &  CoU.  359.    See  also      241.    Chambers  v.  Minchin,  7  Ves.  198. 

Lewis  V.  NobbS;  8  C.  D.  591.  Seealso  Atty.-Gen.v.  RandeU,  MS.  Bep. 

(0  ChurchiU  r.  Hobson,  1  P.  Wms.       21  Vin,  Abr.  534,  tit.  trust.  (N.  a.)pl.9. 
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executes  a  power  of  attorney  to  a  co-executor  in  town  for  the  pur- 
pose of  changing  a  fund  of  the  testator,  as  the  court  would  order  it 
to  be  changed,  as  from  the  long  annuities  to  three  per  cents.,  the  act 
is  justifiable,  being  for  a  purpose  belonging  to  the  administration  of 
assets  ]  but  not  to  ^change  it  to  bank  stock  (u).  So,  in  Bacon  i\ 
Bacon  (jc),  where  an  executor,  living  in  London,  paid  money  to  his 
co-executor,  who  had  been  the  confidential  agent  and  attorney  of  the 
testator,  for  the  purpose  of  paying  debts  in  the  country  where  he 
resided,  and  the  money  was  lost  by  his  insolvency,  Lord  Lough- 
borough held,  that  the  executor,  who  had  paid  the  money  under  such 
circumstances,  should  not  be  charged  with  the  loss  (y). 

Again,  it  has  been  held,  that  one  executor  is  not  answerable  for  the 
receipt  of  the  other,  merely  by  taking  probate,  permit- 
ting the  other  to  possess  the  assets,  and  joining  in  acts  one  executor  not 

.  1-11*       A.        i««i        /v       A  1*       -I       answerable  for  re- 

necessary  to  enable  him  to  adnumster  [z) :  Accordingly,  ceipt  of  the  other 
where  a  bill  of  exchange  was  remitted  to  two  agents,  jTmute,  ic,  ^"^ 
payable  to  them  personally,  who,  on  the  death  of  the 
principal,  became  his  executors,  Lord  Alvanley  held,  that  the  mere 
indorsement  of  one,  after  they  were  executors,  in  order  to  enable  the 
other  to  receive  the  money,  was  not  sufftcient  to  charge  him  who  did 
not  receive  it  (a).    So  it  was  laid  down  by  •Lord  Redesdale  in  Joy  v. 


(ti)  Chambers  r.  Minchin,  7  Yes.  193, 
"by  Lord  Eldon.  See  ante,  p.  *1709  et 
seq. 

{x)  5  Ves.  331. 

(y)  This  decision  was  approved  of  by 
Lord  Eldon,  in  Chambers  v,  Minohin,  7 
Ves.  193.  See  Davis  v.  Spurling,  1  Buss. 
&  M.  66,  where  Sir  John  Leach,  M.B., 
intimates,  that  an  executor,  handing 
over  assets  to  his  co-executor  for  the 
express  payment  of  a  particular  debt, 
will  not  be  answerable  for  their  mis- 
application. See  also  Castle  v.  War- 
land,  32  Beav.  660.  But  in  Hanbury 
r.  Kirkland,  3  Sim.  265,  on  a  marriage, 
a  sum  of  stock  was  settled  for  the  sep- 
arate use  of  the  wife  for  life,  remainder 
for  the  husband  for  life,  remainder  for 
their  children,  with  power  to  change 
securities  with  consent  of  the  wife :  The 
dividends  on  the  stock  being  reduced, 
one  of  the  trustees,  in  whom  the  hus- 


band and  wife  principally  conf  ded,  and 
who,  with  his  partners,  was  their  so- 
licitor, informed  his  co-trustees  that  he 
had  an  opportunity  of  investing  the 
property  in  a  mortgage  at  five  per 
cent.,  c.nd,  with  the  consent  of  the  hus- 
band and  wife,  requested  his  co-trus- 
tees to  execute  a  power  of  attorney  to 
enable  him  to  sell  the  stock :  The  co- 
trustees, without  inquiring  into  the 
matter,  complied :  The  trustee  sold  the 
stock  and  absconded :  And  Sir  L.  Shad- 
weU,  V.-C,  held  that  the  co-trustees 
were  liable.  See  also  Accord.  Broad - 
hurst  r.  Balguy,  1  Y.  &  Coll.  Ch.  C.  16. 
Trutch  r.  Lamprell,  20  Beav.  116. 

(z)  Hovey  v.  Blakeman,  4  Ves.  596. 
But  see  ante,  p.  *1728,  note  (A),  and 
Styles  f.  Guy,  post,  p.*1734, 

(a)  Hovey  v.  Blakeman,  4  Ves.  608, 
609. 
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Campbell  (&),  that  if  an  executor,  living  in  London,  remits  money  to 
his  co-executor  to  pay  debts  in  Suffolk,  ''  he  is  considered  to  do  this 
of  necessity :  he  could  not  transact  business  without  trusting  some 
persons,  and  it  would  be  impossible  for  him  to  discharge  his  duty,  if 
he  is  made  responsible  where  he  remitted  to  a  person  to  whom  he 
would  have  given  credit,  and  would  in  his  own  business  have  re- 
mitted money  in  the  same  way :  It  would  be  the  same,  were  one  exec- 
utor in  India,  and  another  in  England,  the  assets  being  in  India,  but 
to  be  applied  in  England ;  there  the  co-executor  is  appointed  for  the 
purpose  of  carrying  on  such  transactions ;  and  the  executor  is  not 
responsible ;  for  he  must  remit  to  somebody,  and  he  cannot  be  wrong 
if  he  remits  to  the  person  in  whom  the  testator  himself  reposed  con- 
fidence" (c). 

But  the  rule,  it  should  seem,  was  different  at  law  prior  to  the  Judi- 
cature Act :  Thus,  in  Crosse  v.  Smith  {d\  it  was  held,  that  an  exec- 
utor administering,  having  once  received  money,  assets  of  his  testator, 
coidd  not  discharge  himself,  under  a  plea  of  jpZen^  administravU  to  an 
action  by  a  bond  creditor,  by  showing  that  he  paid  the  money  over 
to  his  co-executor,  even  for  the  purpose  of  satisfying  the  bond  credi- 
tor, who  had  applied  for  payment  to  such  co-executor  if  the  co-exec- 
utor afterward  misapplied  the  money  by  retaining  it  to  satisfy  his 
own  simple  contract  debt.  Now,  however,  the  rule  at  law  as  well 
as  in  equity,  is  that  the  executor  stands  in  the  position  of  a  gratui- 
tous bailee,  and,  therefore,  cannot  be  charged  without  some  willful 
default  (e). 

•It  may  here  be  mentioned  that  by  the  established  rules  of  Courts 

of  Equity,  it  is  the  duty  of  all  executors  to  watch  over, 

tor  who  stands  by  and,  if  ncccssary,  to  correct  the  conduct  of  each  other ; 

of  trust  committed  and  that  au  executor  as  well  a  trustee,  who  stands  by 

and  sees  a  breach  of  trust  committed  by  his  co-trustee, 
becomes  responsible  for  that  breach  of  trust  (/).t    Accordingly  in 

(&)  1  Sch.  &  Lef.  341.  who  was  in  good  credit  at  the  time  was 

(c)  In  Speight  v.  Gaunt,  22  C.  D.  727,  actually  named  as  executor  by  the  tes- 

744,  Jessely  M.B.,  commenting  on  this  tator.'' 

case  says :  "  That  is  a  mere  question  of  {d)  7  East,  246. 

selecting  an  agent.  Of  course,  although  (e)  Job  v.  Job,  6  C.  D.  562.    Judic. 

the  testator  reposed  confidence  in  him  Act,  1873,  sect.  25  (sub-s.  11).  See  ante, 

something  else  might  happen  after-  p.*1535. 

ward,  the  man  might  become  insolvent,  

or  the  like,  it  does  not  mean  that,  but  (/)  t  See  next  page. 

it  is  an  additional  reason  that  a  man 
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Booth  V.  Booth  (g),  a  testator  bequeathed  to  his  partner  and  to  one 
Batkin,  his  personal  estate,  upon  trust  to  invest  the  same,  for  the 
benefit  of  his  wife  and  children :  Both  the  executors  proved  the  will, 
and  the  surviving  partner  retained  the  testator's  moneys  in  the  trade, 
which  were  lost :  Batkin  took  no  active  part  in  the  trusts,  but  was 
cognizant  of  the  breach  of  trust,  and  took  no  proceedings  to  prevent 
it :  And  Lord  Langdale,  M.B.,  held,  that  Batkin  was  responsible  for 
the  consequences  of  the  breach  of  trust.  So,  in  Lincoln  v,  Wright 
(A),  two  executors  permitting  their  co-executor  to  retain  in  his  hands 
the  ascertained  residue,  were  held  by  the  same  learned  judge  to  be 
liable  for  a  breach  of  trust.  Again,  in  Styles  v.  Guy  (»),  where  two 
of  three  executors,  with  the  knowledge  that  there  were  unsettled  ac- 
counts subsisting  at  the  testator's  death  between  him  and  their  co- 
executor,  in  which  they  had  reason  to  believe  that  the  latter  was 
considerably  indebted  to  the  estate,  took  no  effectual  measures  to 
compel  him  to  account  and  pay  or  secure  the  balance  for  several 
years,  at  the  end  of  which  he  became  bankrupt,  Lord  Cottenham  held, 
that  the  solvent  executors  (who  were  unable  to  prove  that  an  attempt 
to  recover  the  money  at  an  earlier  period  would  have  been  fruitless) 
were  responsible  for  the  loss,  as  having  been  occasioned  by  their 
willfnl  neglect  and  default  (ft). 

In  cases  of  the  description  lately  above  considered,  a  trustee  *or 
executor  will  not  be  protected  by  the  usual  indemnity 

1  ij  !«•        jj^  11  "vvx-  •'not  preclnded  by 

clause,  exonerating  him  from  all  responsibuity  on  ac-  the  usual  indem- 

nity  clftuse. 

count  of  the  acts  of  his  co-trustees  or  co-executors  {}). 

By  stat.  22  &  23  Vict.  c.  35,  s.  31,  it  is  enacted  that  "  every  deed, 
Will,  or  other  instrument  creating  a  trust,  either  ex- 
pressly or  by  implication,  shall,  without  prejudice  to  the  ».  si. 
clauses  actually  contained  therein,  be  deemed  to  con-  ^     ^  _. .  ^ 

,  ,  Every  trust  instm* 

tain  a  clause  in  the  words  or  to  the  effect  following:  ment  to  be  deemed 

,  B  ^      ^  contain   clause 

that  18  to  say,  That  the  trustees  or  trustee  for  the  for  the  indemnity 

as  to  loss  of  asset 

time  being  of  the  said  deed.  Will,  or  other  instrument,  and  reimbursement 
shall  be  respectively  chargeable  only  for  such  moneys, 

(/)  1  Mao.  &  G.  433,  by  Lord  Cot-  (0  1  Mac.  &  G.  422. 

tenham.     Williams  v.  Nixon,  2  Beav.  (A;)  See  also    Egbert  v.  Bntter,   21 

475,  by  Lord  Langdale.      Horton  t7.  Beav.  560.    Candler  v.  TiUett,  22  Beav. 

Brocklehnrst,  29  Beav.  510,  by  Bommy,  257. 

M.B.  (0  Mucklow  V,  FuUer,  Jacob.  108. 

t  See  note  2  on  p.  *1743  ubi  infra.  See  also  Underwood  v.  Stevens,  1  Mer- 

{g)  1  Beav.  125.  iv.  712.    Hanbnry  v,  Kirkland,  3  Sim. 

ih)  4  Beav.  427.  265.    Williams  v,  Nixon,  2  Beav.  472. 
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stocks,  funds,  and  securities,  as  they  shall  respectively  actually  re- 
ceive, notwithstanding  their  respectively  signing  any  receipt  for  the 
sake  of  conformity,  and  shall  be  answerable  and  accountable  only 
for  their  own  acts,  receipts,  neglects,  or  defaults,  and  not  for  those 
of  each  other,  nor  for  any  banker,  broker,  or  other  person  with 
whom  any  trust  moneys  or  securities  may  be  deposited,  nor  for  the 
insufficiency  or  deficiency  of  any  stocks,  funds,  or  securities,  nor  for 
any  other  loss,  unless  the  same  shall  happen  through  their  own  will- 
ful default  respectively ;  and  also  that  it  shall  be  lawful  for  the  trus- 
tees or  trustee  for  the  time  being  of  the  said  deed,  Will,  or  other 
instrument,  to  reimburse  themselves  or  himself,  or  pay  or  discharge 
out  of  the  trust  premises  all  expenses  incurred  in  or  about  the  execu- 
tion of  the  trusts  or  powers  of  the  said  deed,  WiH,  or  other  instru- 
ment." 
•It  may  here  be  observed,  that  if  an  executor  administers  part  of  the 

assets,  he  shall  be  charged  with  such  as  he  has  received, 
ecnitor  who  re-  although  hc  has  reuouuced  the  executorship,  and  paid 
atit  of  adminiBtra-  the  moucy  to  a  co-cxccutor  who  proved  the  will  (wi)  :t 

For  executors  must  either  wholly  renounce,  or  if  they 
act  to  a  certain  extent  as  executors,  and  take  upon  them  that  char- 
acter, they  can  be  discharged  only  by  administering  the  assets  them- 
selves, or  by  putting  the  administration  into  the  hands  of  a  Court  of 
Equity  (n).  Thus  in  Doyle  v.  Blake  (o),  A.,  named  executor  in  a  will, 
acted  on  behalf  of  particular  legatees,  disclaiming  an  intention  of 
interfering  generally :  He  afterward  renoimced  formally  in  favor  of 
B.  who  was  named  a  trustee  in  the  same  will,  who  thereupon  obtained 
administration  CMm  testamento  annexe:  B.  possessed  himself  of  the 
assets,  and  afterward  died  insolvent :  And  it  was  held  that  A.  was 
liable,  as  executor,  notwithstanding  his  renunciation ;  and  was  an- 


Dix  V,  Barford,  19  Beav.  409.  Brum- 
ridg^  V.  Brumridg^,  27  Beav.  5.  But 
where  the  will  provided  that  any  trus- 
tee who  shall  pay  to  his  co-trustee,  or 
enable  him  to  receive  moneys  for  the 
general  purposes  of  the  will,  should 
not  be  obliged  to  see  to  due  application 
thereof  or  be  responsible  by  express  or 
implied  notice  of  the  misapplication,  it 
was  held  that  this  was  a  good  answer 
to  a  bill  against  two  of  three  trustees 
to  make  good  trust  moneys  which  they 

[•1736] 


had  allowed  their  co-trustee  to  receive : 
WilMns  V,  Hogg,  3  Giff.  116.  See  Ac- 
cord, Pass  V,  Dundas,  43  L.  T.  665;  29 
W.  R.  332. 

(m)  Read  v,  Truelove,  Ambl.  417. 

t  See  Vol.  I.  pp.  825,  n.,  829,  n. 

(n)  Doyle  v,  Blake,  2  Sch.  &  Lef .  231, 
245.  See  Riky  v.  Kemmis,  1  Lloyd  & 
Goold,  101.  Horton  v,  Brocklehurst,  29 
Beav.  504. 

(0)  2  Sch.  &  Lef.  231. 
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swerable  for  the  acts  of  B.,  it  appearing  that  he  had  a  control  over 
the  assets,  and  B.  being  considered  as  having  obtained  possession 
thereof  by  his  means.  So  in  Underwood  r.  Stevens  (p),  one  of  two 
executors  and  trustees  did  not  act,  otherwise  than  by  joining  with 
his  co-executor  and  trustee  in  the  sale  of  stock,  under  a  representation 
that  the  sale  was  necessary  for  payment  of  debts,  which  it  was  not ; 
the  produce  was  received  by  the  latter,  and  the  greater  part  applied 
by  him  to  his  own  private  purposes :  And  the  first  executor  was  held 
chargeable  for  the  amount,  except  so  far  as  any  part  was  applied  to 
the  trust  purposes ;  together  with  iaterest  at  four  per  cent. ;  notwith- 
standing the  parties  beneficially  interested  consented  to  and  approved 
of  the  sale,  under  a  similar  misrepresentation.  Again,  in  Rogers  v. 
Prank  (g),  the  defendant,  named  in  the  will  as  executor,  did  not 
prove  the  will,  but  before  he  •renounced,  he  collected  large  sums  be- 
longing to  the  estate  of  the  testator :  And  it  was  held  that  he  was 
liable  to  be  sued  in  equity  in  the  character  of  executor  by  the  lega- 
tees under  the  will,  one  of  whom  was  also  executrix,  and  had  proved 
the  will  (r). 

But  an  executor,  who  has  not  proved,  is  not  to  be  considered  as 
acting,  by  assisting  a  co-executor  who  has  proved,  in  writing  letters 
to  collect  debts,  or  by  writing  directly  to  a  debtor  of  the  testator, 
and  requiring  payment  («).  So,  if  one  of  two  persons  named  execu- 
tors disclaims  and  renounces,  who  afterward  possesses  himself  of  as- 
sets as  agent  to  the  other,  who  has  proved  the  will,  the  former  does 
not  thereby  become  accountable  as  executor  (Q.  So  in  Stacey  v.  Elph 
(«),  a  person  named  as  executor  and  trustee  tmder  a  will  did  not 
formally  renounce  probate  until  after  the  death  of  the  acting  execu- 
trix, nor  did  he  ever  disclaim  by  deed  the  trust  of  the  real  estate ; 
but  he  purchased  a  part  of  the  real  estate,  and  took  the  conveyance 
from  the  widow,  who  was  tenant  for  Uf e,  and  the  heir,  to  whom  the 
estate  must  have  descended  upon  the  disclaimer  of  the  trust :  During 
the  life  of  the  acting  executrix,  however,  he  interfered  in  the  dispo- 
sition of  the  testator's  property,  as  her  friend  or  agent :  and  it  was 
held  that  he  was  not,  tmder  the  circumstances,  chargeable  as  execu- 
tor or  trustee.     But  in  Harrison  v.  Graham  (a?),  the  case  was  as  fol- 

( p)  1  Meriv.  712.  {%)  Dove  v.  Everard,  1  Russ.  &  M.  231. 

(g)  1  Younge  &  Jerv.  409.  See  also  Lowry  r.  Fulton,  9  Sim.  104. 
(r)  See   also   Harrison  r.   Graham,  (m)  1  M.  &  K.  195. 

stated  infra,  {x)  3  ffill's  MS.  239.    1  P.  Wms.  241, 

{s)  On  V,  Newton,  2  Cox,  274.  note  (y)  to  6th  edition. 
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lows:  Barbara  Graham  by  will  appointed  her  mother,  her  sisters 
Margaret  and  Elizabeth,  and  her  brother  Robert,  her  executors,  and 
died :  Margaret  alone  proved  the  will,  and  acted  chiefly  as  executrix, 
and  was  described  as  the  only  acting  one,  in  a  letter  of  attorney 
executed  by  the  others,  who  were  therein  described  as  executors,  to 
empower  Margaret  to  receive  a  quantity  of  stock :  Robert,  by  virtue 
of  another  letter  of  •attorney,  executed  by  the  other  executors,  trans- 
ferred a  quantity  of  the  testatrix's  S.  S.  Stock,  received  the  money, 
and  paid  it  over  tho  same  day  to  Margaret :  After  this  she  and  the 
mother  died,  making  Robert  their  executor :  It  did  not  appear  that 
Robert  had,  under  the  first  executorship,  done  any  other  act  as  exec- 
utor, besides  giving  the  one  letter  of  attorney,  and  receiving  the 
other :  The  question  was,  whether  this  was  such  an  act  of  adminis- 
tration in  Robert,  as  should  make  him  chargeable  as  to  his  own 
estate :  The  Master  had  charged  him,  and  the  case  came  on,  upon 
exceptions  to  the  report :  Lord  Hardwicke : — "  The  question  in  the 
case  is,  whether  or  no  this  defendant  had  acted  as  an  executor,  and 
consequently  whether  he  is  chargeable  f  I  agree  that  there  may  be 
cases  where  an  executor  may  act  as  an  attorney  to  the  other  execu- 
tors. If  an  executor  renounces  and  then  acts  under  a  letter  of  at- 
torney, it  is  no  administration :  for  it  depends  on  the  nature  of  the 
act,  accompanied  with  any  other  acts.  Here  is  a  Will  and  four 
executors.  The  Will  is  proved  by  one  only,  with  a  reservation  of 
the  rights  of  the  other  three.  Here  appear  to  have  been  acts  done 
by  them  aU,  and  a  letter  of  attorney  given  by  the  defendant,  together 
with  the  other  executors,  to  Margaret,  who  indeed  is  described  there- 
in as  the  only  acting  executrix.  But  the  defendant  describes  himself 
there  as  an  executor.  This  was  clearly  acting  as  an  executor.  Then 
he  afterward  accepts  another  letter  of  attorney  from  Margaret,  and 
the  rest  of  the  executors.  Shall  executors  be  allowed  to  discharge 
themselves  at  their  pleasure  from  being  liable  to  assets?  Money 
comes  into  his  hands,  he  pays  it  over  to  Margaret ;  this  cannot  dis- 
charge him  "  (y). 

It  is  a  general  rule,  that  where  an  executor  has  once  proved  the 
Liability  of  an  ex-  will,  hc  canuot  rcuoimce  his  representative  character, 
proJ^d,  ^but  d"  and  act  under  another :  he  can  do  no  act  in  regard  to 
ciinw  to  act  as  ex-  ^^  estatc  f  or  which  he  is  not  answerable  as  executor. 

(y)  See  also  James  t'.  Frearson,  1  T.  &  Coll.  Ch.  C.  370 ;  and  the  cases  col- 
lected, ante,  pp.*230-*233. 
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In  the  case  of  Graham  t*.  Eeble  (2),  a  partner  in  a  house  of  *agency 
in  India,  where  a  deposit  was  made  in  trust  for  a  particular  pur- 
pose,  was  made  one  of  the  executors  of  him  who  made  the  deposit, 
and  proved  the  will :  A  power  of  attorney  was  sent  from  the  exec- 
utors in  Europe  t6  the  house  of  agency,  for  them  to  act  under: 
But  it  was  held,  that  as  the  partner  named  executor  had  proved  the 
will,  the  house  could  only  act  under  his  authority,  and  that  he  him- 
self could  not  renounce  the  executorship,  and  act  in  another  character. 
But  a  co-executor,  who  proved,  but  never  acted,  cannot  be  charged 
by  reason  of  the  mere  circumstance  that  he  received  a  letter  by  the 
})ost  from  a  debtor  to  the  estate,  inclosing  a  bill  of  exchange  on  ac- 
count of  his  debt,  which  bill  the  co-executor  immediately  sent  to  the 
acting  executor,  who  afterward  became  insolvent  (a). 

Formerly  there  was  much  discussion  as  to  whether  an  executor 
who  joined  in  signing  a  receipt  for  money  of  which  he 
had  never  had  control,  but  which  had  been  received  by  Liability  of  a  co- 

'  1  -I       *         .        executor  joining  in 

his  co-executor,  thereby  made  himself  liable  for  its  a  receipt 
application  (&). 

The  non-liability  of  the  executor  appears  to  be  now  fully  settled  by 
the  Stat.  22  &  23  Vict.  c.  35,  s.  31  (ante,  p.  1735). 

'  \  >  x-  /  ^^^  22  ft  28  Vict. 

Although  it  is  true,  as  a  general  rule,  that  concur-  c  85,  a.  81. 
rence  in  tiie  act  of  devastavit  on  the  part  of  the  parties  when  a  demstavu 

*^         .    .       ,  »■  released  by  con- 

mjured  by  it,  or  acqmescence  without  original  concur-  currence  or  acqui- 

•^  escence. 

rence,  will  release  the  executors  (c),t  yet  the  court  must 
inquire  into  all  the  circumstances  which  induced  concurrence  or 
acquiescence,  and  ascertain  whether  their  conduct  really  amounts  to 
such  a  previous  sanction  or  subsequent  ratification  as  ought  to  relieve 
the  executors  from  responsibility  {d). 

(e)  2  Dow.  P.  C.  17.  from  suing  or  charging  the  executor 

(a)  Balchen  v,  Scott,  2  Yes.  678.  with  a  devastavit  in  neglecting  to  con- 

(&)  See  8th  edit,  of  this  work,  pp.  vert  shares  in  a  bank,  which- afterward 

1840-1843.  failed,  and  raise  the  necessary  sum  to 

(c)  Griffiths  r.  Porter,  25  Beav.  236.  pay  the  amount :  Be  Baker,  20  C.  D. 
f  See  note  on  p.  *1875,  ubi  infra,  230.    The  Court  of  Appeal  in  this  case 

(d)  Walker  v,  Symonds,  3  Swanst.  1.  refused  to  draw  any  inference  of  con- 
Burrows  r.  WaUs,  5  De  G.  M.  &  G.  233,  currence  or  acquiescence  from  neglect 
251.  Dayies  v,  Hodgson,  25  Beav.  177.  to  sue  within  the  time  limited  by  the 
Neglect  to  sue,  even  for  eighteen  years,  Statute  of  Limitations.  On  the  other 
by  a  specialty  creditor,  is  not  such  hand,  in  Sleeman  v,  Wilson,  L.  B.  13 
acquiescence  in  the  non-payment  by  an  £q.  36,  where  persons  claiming  as  ben- 
executor  of  a  sum  payable  under  a  efioiaries  under  a  trust  acquiesced  for 
covenant  as  to  preclude  the  creditor  many  years  in  no  steps  being  taken  to- 
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Indemnity 
for     broach 
oftrast. 


51  ^  52  Vict,  c  59,      *I*  '^^'7  ^  noted  that  by  sect.  6  of  the  Trustee  Act, 
*^  ^  '       '  1888  (51  &  52  Vict.  c.  59),  it  is  provided  that : 

(1)  "  Where  a  trustee  (e)  shall  have  committed  a  breach  of  trust 
at  the  instigation  or  request,  or  with  the  consent  in  writing 
(ee)  of  a  beneficiary,  the  Court  may,  if  it  shall  \h\vik  fit, 

and  notwithstanding  that  the  beneficiary  may  be  a  married 
woman  entitled  for  her  separate  use,  whether  with  or  without 
a  restraint  upon  anticipation,  make  such  order  as  to  the 
Court  shall  seem  just  {eee)  for  impounding  all  or  any  part 
of  the  interest  of  the  beneficiary  in  the  trust  estate  by  way 
of  indemnity  to  the  trustee  or  person  claiming  through 
him." 

(2)  "  This  section  shall  apply  to  breaches  of  trust  committed  as 

well  before  as  after  the  passing  of  this  Act,  except  where  an 

action  or  other  proceeding  shall  be  pending  with  reference 

thereto  at  the  passing  of  this  Act." 

It  may  be  observed,  in  concluding  this  subject,  that  in  Churchill 

I'.  Hobson  (/),  Lord  Harcourt  took  a  distinction  be- 

SJecutowMiabUit?  tween  creditors  and  legatees  {g).    But  Lord  Thurlow, 

indtel^tee'I^'**""  ^  Sadler  v,  Hobbs  (A),  said  that  this  seemed  to  him  an 

odd  ^distinction,  that  a  creditor  should  have  a  right 
to  charge  an  executor  and  a  legatee  not.  It  should  seem,  however, 
that  there  may  be  cases  where  the  strictness  of  law  would  charge  a 
man  as  executor  as  to  creditors,  in  which  a  Court  of  Equity  would 
not  charge  him  as  to  legatees :  For  example,  legatees  are  bound  by 
the  terms  of  the  will,  but  creditors  are  not  so :  and  therefore,  in 


ward  realizing  securities^  a  portion  of 
the  trust  estate,  and  after  the  death  of 
the  trustee  filed  a  bill  against  the  ex- 
ecutors of  the  trustee,  it  was  held  that 
the  plaintiffs,  by  their  acquiescence, 
had  lost  their  right  to  make  any  claim 
against  the  estate  of  the  trustee:  Cf. 
Dixon  V,  Dixon,  9  C.  D.  587.  Re  Hulkes, 
33  C.  D.  552. 

(e)  Which,  as  above  stated,  includes, 
by  sect.  1  (3),  an  executor  or  adminis- 
trator. 

{ee)  The  words  "in  writing"  apply 
only  to  ''  consent,"  and  not  to  "  instiga- 
tion "  or  "  request."  Ghriffith  v.  Hughes, 
[1892]  3  Ch.  105. 
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(eee)  The  discretion  which  this  sec- 
tion confers  upon  the  court  of  ordering 
that  the  interest  of  the  beneficiary  be 
impounded  by  way  of  indemnity  to  the 
trustee,  ought  to  be  exercised  in  a  case 
where  both  the  trustee  and  the  instigat- 
ing beneficiary  were  aware  of  the  facts 
which  constitute  the  breach  of  trust. 
Griffith  r.  Hughes,  n&t  sup, 

(/)  1  P.  Wms.  242. 

{g)  See  the  remark  of  Lord  Northing- 
tou  on  this  distinction,  Haden  v.  Par- 
sons, 1  Eden,  148. 

(A)  2  Bro.  Chano.  Gas.  117. 
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many  instances  executors  would  be  discharged  as  against  legatees, 
though  not  as  against  creditors  (i). 

It  remains  to  consider  the  doctrine  of  devastavit,  as  applied  to  the 
case  of  a  married  woman,  executrix  or  administratrix.    Present  law  as  to 

It  is  provided  by  the  Married  Women's  Property  Act,  tStVxecutrir*  ^ 
1882  (45  &  46  Vict.  c.  75),  that :—  **  ^  «  vict  c.  75. 

Sect.  1.  (2)  "  A  married  woman  shall  be  capable  of  entering  into 
and  rendering  herself  liable  in  respect  of  and  to  the  extent  of  her 
separate  property  on  any  contract,  and  of  suing  and  being  sued, 
either  in  contract  or  in  tort  or  otherwise,  in  all  respects  as  if  she  were 
a,  feme  sokj  and  her  husband  need  not  be  joined  with  her  as  plaintiff 
or  defendant,  or  be  made  a  party  to  any  action  or  other  legal  proceed- 
ing brought  by  or  taken  against  her ;  and  any  damages  or  costs  re- 
covered by  her  in  any  such  action  or  proceeding  shaU  be  her  separate 
property ;  and  any  damages  or  costs  recovered  against  her  in  any 
such  action  or  proceeding  shall  be  payable  out  of  her  separate  prop- 
erty, and  not  otherwise." 

And  by  sect.  24:  "The  word  'contract'  in  this  Act  shall  include 
the  acceptance  of  any  trust,  or  of  the  office  of  executrix  or  adminis- 
tratrix, and  the  provisions  of  this  Act  as  to  liabilities  of  married 
women  shall  extend  to  all  liabilities  by  reason  of  any  breach  of  trust 
or  devastaint  committed  by  any  married  woman  beiag  a  trustee,  or 
executrix,  or  administratrix,  either  before  or  after  her  marriage,  and 
her  husband  shall  not  be  subject  to  such  liabilities  unless  he  has 
acted  or  intermeddled  in  th^  trust  or  administration.  The  word 
*  property '  in  this  Act  includes  a  thing  in  action." 

And  by  sect.  18 :  "A  married  woman  who  is  an  executrix  or  ad- 
ministratrix alone  or  jointly  with  any  other  person  or  persons  of  the 
estate  of  any  deceased  person,  or  a  trustee  •alone  or  jointly  as  afore- 
said of  property  subject  to  any  trust,  may  sue  or  be  sued,  and  may 
transfer,  or  join  in  transferring,  any  such  annuity  or  deposit  as 
aforesaid  (ft),  or  any  sum  forming  part  of  the  public  stocks  or  funds, 
or  of  any  other  stocks  or  funds  transferable  as  aforesaid  (ft),  or  any 
share,  stock,  debenture,  debenture  stock,  or  other  benefit,  right,  claim, 
or  other  interest  of  or  in  any  such  corporation,  company,  public 
body,  or  society  in  that  character,  without  her  husband,  as  if  she  were 
B,feme  sole." 

And  by  sect.  23 :  "For  the  purposes  of  this  Act  the  legal  personal 

(f )  Doyle  V.  Blake,  2  Soh.  &  Lef .  239,  (k)  See  sect.  6  of  the  act. 

240. 
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Lbtbility    of   hus 
band  and  fmA  co- 


before  mArrlage : 


representatives  of  any  married  woman  shall  in  respect  of  her  sepa- 
rate estate  have  the  same  rights  and  liabilities  and  be  subject  to  the 
same  jurisdiction  as  she  would  be  if  she  were  living." 

Before  the  passing  of  the  Married  Women's  Property  Act,  1882, 
if  a  feme  sole,  being  an  executrix  or  administratrix, 
wasted  the  goods  of  her  testator  or  intestate  and  then 
S^tavS*^fore  niarried,  her  husband  was  liable,  as  long  as  the  covert- 
pi^rtyAct,'i882'  ^^®  lasted,  for  the  demstavit  (?).    But,  upon  her  death 

his  liability  ceased :  And  such  being  the  principle  of 
law,  Courts  of  Equity  have  held,  that  they  could  not 
establish  any  rule  upon  the  difference  whether  the  husband  had  or 
had  not  received  a  portion  with  his  wife  (w). 

It  must,  however,  be  observed,  that  if  the  wife  was  entitled  to  any 
chases  in  action^  which  the  husband  did  not  reduce  into  possession  in 
her  lifetime,  so  that  it  became  necessary  for  him  to  take  out  admin- 
istration to  her,  he  was  liable,  as  her  administrator,  for  her  devastavit, 
by  virtue  of  the  statute  30  Car.  II.  c.  12  (n). 

With  respect  to  the  devastavit  of  the  wife  committed  during  the 
coverture,  the  husband  was  liable  in  law  and  in  equity, 
as  long  as  both  parties  were  alive,  for  the  acts  of  his 
wife  as  executrix  or  administratrix :  for,  as  she  had  no  power  *to  act 
alone,  his  assent  was  presumed  {o) :  And  it  was  holden,  that  the  hus- 
band, though  living  separate  from  his  wife,  should  be  charged  with 
her  devastavit  (p).  If  the  assets  were  wasted,  during  the  coverture, 
either  by  the  husband  or  wife,  a  creditor  or  legatee  of  the  testator 
might,  it  should  seem,  sue  the  wife  as  well  as  the  husband,  and  if 
she  predeceased  him,  her  estate  was  answerable  (q). 

Upon  the  death  of  the  wife,  the  general  rule  was,  that  the  liability 
of  the  husband  (except  as  her  administrator)  for  his  wife's  devastavit, 
committed  as  well  during  coverture  as  before,  ceased  (r). 


during  coveitore : 


(Z)  Kings  V.  Hilton,  Cro.  Car.  603. 
Heyward's  ease,  Moore,  761.  Lumley  v. 
Button,  1  BoU.  Rep.  268,  269.  Bach- 
elor V,  Bean,  2  Vem.  60.  Com.  Dig. 
Baron  and  Feme  (N) .  Palmer  v,  Wake- 
field, 3  Beav.  227. 

(m)  Adair  v.  Shaw,  1  Sch.  &  Lef .  263. 

(n)  See  ante,  p.*1601. 

(o)  Adair  v,  Shaw,  1  Sch.  &  Lef.  266. 

(p)  Paget  V.  Bead,  1  Vem.  143. 
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(q)  Eingham  v.  Lee,  15  Sim.  401,  by 
ShadweU,  V.-C. 

(r)  Adair  v.  Shaw,  1  Sch.  &  Lef.  261. 
1  Saund.  219,  d,  note  to  Wheatley  r. 
Lane.  Likewise,  if  the  goods  of  the 
testator  remain  in  ^pede  in  the  hands 
of  the  husband,  the  party  entitled  to 
them  may,  after  the  death  of  the  wife, 
bring  an  action  of  trover  or  detinue 
against  the  husband  to  recover  them : 
1  Sch.  &  Lef.  262. 
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But  in  equity,  the  surviving  husband  was  liable  for  whatever  assets 
came  to  the  hands  of  his  wife,  or  his  own  hands,  dnr-  husband's  uawiity 
ing  the  coverture  j  upon  the  principle  that  all  persons  iSSs^^TOSi^to  hu 
coming  into  possession  of  propei'ty  bound  by  a  trust  are  ***"^  * 
chargeable  in  equity  as  trustees :  The  cases  establishing  this  head  of 
equity  are  collected  and  commented  upon  by  Lord  Bedesdale  in  his 
elaborate  judgment  in  Adair  v.  Shaw  (5),  in  which  case  his  lordship 
held,  that  where  a  feme  covert  obtained  administration, 

'  "^  '    liability  of  his  es- 

and  the  goods  were  wasted  during  coverture,  and  the  tate  where  the  wife 

SQi^ives. 

husband  died,  his  assets  were  chargeable  in  equity  for 
the  waste  committed  during  coverture.  So  in  Smith  r.  Smith  (0, 
Romily,  M.B.,  said  it  was  settled  law  that  a  husband  was  liable  for 
all  the  assets  received  or  devastavits  committed,  either  by  himself  or 
by  his  wife  during  the  coverture,  in  respect  of  an  estate  of  which  his 
wife  was  legal  personal  representative,  and  that  in  this  respect  the 
husband  was  liable  at  law  during  his  life  and  his  estate  after  his 
death  (u). 


(s)  1  Sch.  &  Lef .  243.  See  also  Clough 
r.  Bond,  3  My.  &  O.  499.    8  Sim.  594. 
(0  21  Beav.  385,  387. 


(u)  See  also  Charlton  v,  Goombes,  4 
Giff.  382. 


2.  Liability  of  eo-exeeuton.  In  gen- 
eral, each  one  of  several  co-executors 
or  administrators  is  liable  only  for  his 
own  acts  and  for  the  assets  that  come 
to  his  own  hands.  Lenoir  v.  Winn,  4 
Desaus.  65 ;  Knox  v,  Pickett,  Id.  92. 
Where  there  is  no  negligence  on  his 
part,  and  no  reason  for  suspicion  against 
his  co-executor,  he  may  remain  passive 
and  leave  the  administration  in  the 
hands  of  his  co-executor.  He  will  not 
be  liable  in  such  case  for  the  acts  of  the 
acting  executor,  Taylor  v.  Shuit,  4 
Dem,  528  ;  Matter  of  Hall,  5  Dem.  42  ; 
Clarke  t.  Jenkins,  3  Rich.  Eq.  818; 
Schenck  v.  Schenck,  1  C.  E.  Gr.  174 ; 
especially  where  the  testator  himself 
directed  that  the  other  executor  (his 
widow)  should  remain  in  the  full  pos- 
session and  enjoyment  of  the  estate, 
Vanpelt  v.  Veghte,  2  Green  (N.  J.)  207 ; 
or  gave  the  personal  property  to  her 


absolutely,  with  remainder  after  her 
death  only  in  what  might  remain  over. 
Estate  of  Heppenstall,  144  Pa.  St.  259  ; 
or  devised  the  property  to  one  of  them 
for  life  with  the  exclusive  power  of 
sale.  Matter  of  Blauvelt,  131  N.  Y. 
249,  revg.  60  Hun  394.  He  does  not  be- 
come liable  even  by  buying  at  the  co- 
executor's  sale  of  assets,  Moseley  v. 
Floyd.  81  Ga.  564;  nor  by  suffering 
assets  to  come  into  the  hands  of  his  co- 
executor  who  was  a  minor.  Ray  v. 
Doughty,  4  Blackf.  115. 

He  cannot,  however,  make  a  valid 
agreement  with  the  co-executor  that  the 
latter  shall  have  the  sole  management 
of  the  estate,  Wilson  «.  Lineberger,  94 
N.  C.  641 ;  nor  relieve  himself  from 
all  responsibility  by  tacitly  consenting 
to  such  an  arrangement,  Schenck  v. 
Schenck,  1  C.  E.  Gr.  174  ;  or  by  trans- 
ferring  the  assets  to  the  co-executor. 
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Id. ;  Edmonds  f.  Crenshaw,  14  Pet.  166. 
But  where  he  has  simply  abstained  from 
acting,  the  court  will  presume  a  suffi- 
cient  and  valid  reason  for  his  failure  to 
do  so.  Grayson  o.  Weddle,  68  Mo.  628. 
Each  executor  is  liable  to  account 
only  for  the  assets  that  have  come  to  his 
own  hands,  and  not  for  those  received 
by  his  co-executor,  Tompkins  «.  Tomp- 
kins, 18  S.  C.  1 ;  Clarke  9.  Jenkins,  8 
Rich.  Eq.  818 ;  Ochiltree  c.  Wright,  1 
Dev.  &  B.  Eq.  886 ;  Adair  o.  Brimmer, 
74  N.  Y.  589 ;  Ormiston  c.  Olcott,  84 
N.  Y.  889;  Duncan  «.  Davison,  18 
Stew.  (N.  J.)  685 ;  Gates  «.  Whetstone, 
8  S.  C.  244 ;  Anderson  «.  Earle,  9  S. 
C.  460 ;  Fennimore  v.  Fennimore,  2 
Gr.  Ch.  292  ;  Tichenor  «.  Tichenor,  10 
Stew.  (N.  J.)  168 ;  Roach  v.  Hubbard, 
6  Litt.  285;  Moore  c.  Tandy,  8  Bibb  97  ; 
although  the  money  was  the  proceeds 
of  a  formal  joint  sate,  Croft  t,  Williams, 
88  N.  Y.  884  ;  and  paid  over  by  a  check 
to  the  order  of  both  executors,  indorsed 
by  one  to  the  other,  Paulding  o. 
Sharkey,  88  N.  Y.  482 ;  especially  to 
a  distributee  who  has  received  his  share 
and  paid  it  back  to  one  of  the  executors 
for  safe  keeping.  Estate  of  Soley,  11 
Phila.  144.  So,  a  debt  of  the  executor 
is  assets  in  his  hands,  but  his  co-executor 
is  not  chargeable  until  it  is  paid  over  to 
him.  Clarke  «.  Cotton,  2  Dev.  Eq.  51. 
Each  executor  is  liable  to  the  extent  of 
the  assets  in  his  hands  in  an  action 
brought  for  a  legacy  against  both  of 
the  executors,  Bellerjeau  o.  Kotts,  1 
South.  859 ;  Robinson's  Appeal,  7 
Phila.  61 ;  and  such  action  may  be 
brought  against  the  one  only  that  has 
assets  in  hand,  Negley  v.  Gard,  20  Ohio 
810 ;  or  against  the  representative  of 
such  executor,  without  joining  the  sur- 
vivor. Brotten  o.  Bateman,  2  Dev.  Eq. 
115 ;  Doebler  «.  Snively,  5  Watts  226. 
Separate  judgment  may  be  rendered 
against  them  for  the  assets  found  in 
their  hands  severally.  Kavanaugh  v. 
Thompson,  16  Ala.  817. 


Effetit  €f  negliffenee.  The  rule  that 
one  executor  or  administrator  is  not 
liable  for  the  separate  acts  of  the  other 
extends  to  all  cases  of  maladministra- 
tion and  devastavit  to  which  he  con- 
tributes neither  passively  by  his  negli- 
gence nor  actively  as  a  wrongdoer. 
Banks  v.  Wilkes,  3  Sandf.  Ch.  99; 
Peter  t>.  Beverly,  10  Pet.  532 ;  Matter 
of  Cozzens,  2  Connoly  622  ;  Sutherland 
V.  Brush,  7  Johns.  Ch.  17 ;  Cocks  «. 
Haviland,  124  N.  Y.  426;  White 
V,  Bullock,  20  Barb.  91 ;  Ray  «. 
Doughty,  4  Blackf.  115 ;  Cameron  v. 
Justices,  1  Ga.  86  ;  Hall  v.  Carter,  8 
Ga.  888;  Heath  v.  Allin,  1  A.  E. 
Marsh.  442 ;  Worth  v.  McAden,  1  Dev. 
&  B.  Eq.  199 ;  Williams  v.  Maitland, 
1  Ired.  Eq.  92 ;  Eerr  v,  Eirkpatrick,  8 
Id.  187.  Thus,  where  there  is  a  testa- 
mentary direction  for  the  investment 
of  a  fund  to  provide  an  annuity,  aft«r 
the  investment  is  made  it  is  not  negli- 
gence for  one  executor  to  leave  the 
custody  of  the  securities  to  his  co-exec- 
utor. Dyer  «.  Riley.  6  Dick.  (N.  J.) 
124.  And  a  long  continuance  of  the 
arrangement  with  the  knowledge  of  the 
cestui  qti6  trtiat  will  estop  him,  after 
long  default  in  the  payment  of  the 
interest,  from  looking  to  the  other  ex- 
ecutor. Id.  So,  it  is  not  negligence 
to  fail  for  two  years  to  examine  the 
bank  account  of  the  acting  co-executor, 
Irwin's  Appeal,  85  Pa.  St.  294;  al- 
though it  would  be  negligence  to 
knowingly  allow  the  assets  to  remain 
for  a  long  time  uninvested  in  the  co- 
executor's  hands,  notwithstanding  a 
direction  in  the  will  for  their  invest- 
ment. Miller's  Appeal,  127  Pa.  St  95 ; 
Weigand's  Appeal,  28  Pa.  St.  471 ; 
Hays  V.  Hays,  8  Tenn.  Ch.  88 ;  Bates 
V.  Underbill,  8  Redf .  865. 

On  the  other  hand,  where  the  devasta- 
vit might  have  been  prevented  by 
him  if  he  had  not  been  culpably  negli- 
gent, he  will  be  liable,  Johnson  v,  Cor- 
bett,  11  Paige  265 ;  Clark  v,  Clark,  8 
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Paige  152 ;  Adair  «.  Brimmer,  74  N.  Y. 
689;  Wilmerding  v,  McKesson,  108 
N.  Y.  829 ;  Matter  of  Myers,  131  N.  Y. 
409 ;  Scheifck  «.  Schenck,  1  C.  E.  Gr. 
174  ;  Smith  «.  Pettigrew.  >8lew.  (N.  J.) 
216 ;  Bechtold  «.  Read,  4  Dick.  (N.  J.) 
Ill ;  Laroe  v,  Douglass,  2  Beas.  808 ; 
Matter  of  Cozzens,  2  Connoly  622; 
Fonte  0.  Horton,  86  Miss.  850  ;  notwith- 
standing  the  honesty  of  his  belief  and 
intentions.  Head  t.  Bridges,  67  Ga. 
227.  In  general,  both  executors  are 
liable  if  one  knows  of  the  intended 
devastavit  of  the  others  and  takes  no 
steps  to  prevent  it.  Wayman  v.  Jones, 
4  Md.  Ch.  500 ;  McCormick  «.  Wright, 
79  Va.  524.  The  Probate  Court  has, 
however,  no  jurisdiction  to  hold  an 
executor  to  account  for  loss  by  his 
negligence  by  the  devastavit  of  his  co- 
executor.  Duncan  v.  ]>avison,  18  Stew. 
(N.  J.)  585. 

Joint  dsvctstamt.  One  is,  in  like 
manner,  liable  for  the  devastavit  of  the 
other  to  which  he  has  actually  con- 
tributed. Johnson  v.  Johnson,  2  Hill 
Ch.  277 ;  Estate  of  Brown,  11  Phila. 
127;  Fonte  «.  Horton,  86  Miss.  850. 
His  consent  is  sufficient  co-operation. 
Drake  «.  Paige.  127  N.  Y.  562 ;  Adair 
V.  Brimmer,  74  N.  Y.  589 ;  McNair  v. 
Ragland,  1  Dev.  Eq.  516 ;  Bhickwell  v. 
Blackwell,  2  Stew.  (N.  J.)  576.  affd.  4 
Id.  796 ;  McCormick  v.  Wright,  79  Va. 
524.  So.  if  he  sells  property  of  the 
estate  to  his  co-executor.  Case  v,  Abeel, 
1  Paige  898 ;  Gilbert's  Appeal,  78  Pa. 
St.  266.  But  he  will  not  be  liable  for 
his  co-executor's  non-payment  of  the 
rent  of  the  homestead  which  had  been 
rented  to  him.  Tichenor  f>.  Tichenor. 
10  Stew.  (N.  J.)  168. 

So,  one  executor  will  be  liable  for 
the  devastavit  of  the  other  where  he 
voluntarily  delivers  assets  of  the  estate 
to  him.  Fisher  «.  Skillman,  8  C.  E.  Gr. 
229;  Estate  of  Yerner,  6  Watts  250; 
Wyckoflf  «.  Van  Siclen,  8  Dem.  75 ; 
Matter  of  Storm,  28  Hun  499  ;  Mesick 


V.  Mesick,  7  Barb.  120;  Matter  of 
Osbom,  87  Cal.  1  ;  Knight  v.  Haynie, 
74  Ala.  542 ;  or  divides  the  estate  with 
his  co-executor,  Weldy's  Appeal,  102 
Pa.  St.  424;  Thomas  v.  Scruggs.  10 
Yerg.  401  (under  a  testamentary  direc- 
tion to  invest);  but  see  (under  the 
Iowa  statute)  Nettman  v,  Schramm,  28 
la.  521 ;  or  repays  to  his  co-executor 
as  mortgagor  part  of  a  mortgage  debt  to 
the  estate,  which  had  been  inventoried 
at  its  face  value  by  their  Joint  inventory, 
and  assigned  for  that  amount  by  their 
joint  assignment  reciting  that  consid- 
eration. Bechtold  «.  Read,  4  Dick. 
(N.  J.)  111.  So,  where  he  joins  the 
other  in  making  sale  of  the  personal 
property,  and  lets  the  other  take  the 
proceeds.  Roberts  v.  Thomas,  82  Gki. 
81 ;  or  allows  the  other  to  take  and  col- 
lect a  joint  note  given  to  them  both  for 
land  sold,  and  use  it  for  many  years 
without  accounting.  Deaderick  v.  Can- 
trell,  10  Yerg.  268.  But  where  he  turns 
over  assets  to  his  co-executor,  he  has 
been  held  to  be  liable  only  to  creditors, 
and  not  to  legatees.  Brown's  Case,  1 
Dall.  811.  And  suffering  the  co-execu- 
tor to  take  sole  possession  of  what  had 
been  in  her  possession  before  as  widow 
does  not  render  her  liable  for  his  subse- 
quent  devastavit.  Wright  v,  Dungan, 
15  Abb.  N.  C.  107.  Nor  will  the  pay- 
ment to  him  as  executor  of  the  execu- 
tor's own  debt  to  the  estate.  Matter  of 
Demarest,  1  Connoly  200. 

Loans  to  co-executors.  If  an  executor 
lends  money  to  his  co-executor  on  insuf- 
ficient security,  he  will  be  liable  for  its 
loss,  Perrine  v.  Petty,  7  Stew.  198  ;  or 
joins  in  selling  property  of  the  estate  to 
a  third  party  for  the  individual  debt  of 
his  co-executor,  Hauser  «.  Lehman,  2 
Ired.  Eq.  594 ;  or  if  he  allows  his  co- 
executor  to  borrow  the  funds  of  the 
estate.  Matter  of  Cozzens,  2  Connoly 
622 ;  or  to  borrow  them  for  his  firm. 
Estate  of  Daly,  1  Tuck.  95;  Wilmer- 
ding V,  McKesson,  108  N.  Y.  829  ;  al- 
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though  it  is  otherwise  In  the  case  of 
the  hypothecation  of  assets  hy  the  co- 
executor  for  loans  to  himself  and  his 
partnership  without  knowledge  of  the 
executor,  Wilmerding  o.  McKesson,  vJbi 
supra  ;  or  of  the  appropriation  of  funds 
by  the  co-executor  to  the  business  of 
his  firm  by  means  of  fraudulent  repre- 
sentations to  the  executor.  Matter  of 
Cocks,  1  Connoly  347. 

Bo7id&-— Joint  or  several.  Where  the 
executors  or  administrators  give  sepa- 
rate bonds,  neither  will  be  liable  on 
such  bond  for  the  default  of  the  other. 
McKim  V.  Aulbach,  180  Mass.  481. 
And  even  where  the  bond  is  Joint  and 
several,  the  sureties  cannot  after  pay- 
ment by  them  recover  against  the  estate 
of  a  deceased  representative  for  a  waste 
committed  after  his  death  by  the  sur- 
vivor. Brazer  «.  Clark,  5  Pick.  96 ; 
Towne  v,  Ammidown,  20  Pick.  535; 
although  for  the  default  of  either  in 
the  lifetime  of  both  the  other  may  be 
made  indirectly  liable  by  payment  by 
the  surety  and  recovery  against  him 
for  their  indemnity.  McCoun  v,  Sperb, 
53  Hun  165 ;  Nanz  v.  Oakley,  87 
Hun  495.  And  see  Vol.  I.  p.  686,  n., 
ubi  supra. 

But  under  a  Joint  bond  they  are  liable 
for  one  another's  default.  Ames  v. 
Armstrong,  106  Mass.  15 ;  Pearson  v. 
Darrington,  82  Ala.  227 ;  Hinson  v. 
Williamson,  74  Ala.  180 ;  Laroe  v.  Doug- 
lass, 2  Beas.  808 ;  Weyman  v.  Thomp- 
son, 5  Dick.  (N.  J.)  8  ;  Clarke  f>.  State, 
6  Gill  &  J.  288 ;  Newton  «.  Newton,  58 
N.  H.  587  ;  Boyd  v.  Boyd.  1  Watts  865 ; 
Jamison  v.  Lillard,  12  Lea  690 ;  Ander- 
son V.  Miller,  6  J.  J.  Marsh.  568 ;  Spar- 
hawk  V.  Buell,  9  Yt.  41 ;  Braxton  v. 
State,  25  Ind.  82 ;  Jeffries  v.  Lawson, 
89  Miss.  791 :  Eckert  v.  Myers,  45  O. 
St.  525 ;  Albro  v.  Robinson.  98  Ey.  195, 
overruling  Collins  v.  Carlisle,  7  B.  Mon. 
18;  Caskie  v.  Harrison,  76  Va.  85; 
Yates  v.  Wilson.  86  Ya.  625 ;  McCor- 
mick  V.  Wright,  79  Ya.  524. 


JoirU  inventory — Beeeipt.  A  Joint 
liability  is  not  created  by  the  mere  fact 
that  the  executors  have  filed  a  joint 
inventory,  Eerr  v.  Waters,  19  Gkt.  186 ; 
Hall  V.  Carter,  8  Ga.  888 ;  although  it 
puts  the  burden  on  either  executor  to 
show  what  assets  came  to  his  hands, 
Graham  v.  Davidson,  2  Dev.  &  B.  £q. 
155 ;  and  charges  all  executors  (who  are 
joint  trustees)  with  knowledge  of  the 
improper  character  of  the  investments 
stated  in  it.  Matter  of  Myeis,  48  N.  T. 
S.  R.  265. 

So,  Joint  liability  is  to  be  presumed 
from  joint  receipts  given.  Croswell  on 
Exrs.  §  590  ;  Stewart  v.  Comer,  9  Ala. 
808 ;  Manahan  v.  Gibbons,  19  Johns. 
427 ;  but  such  evidence  is  not  conclu- 
sive. Ochiltree  v.  Wright,  1  Dev.  &  B. 
Eq.  886;  McNair^s  Appeal,  4  Rawle 
148 ;  Wilson's  Appeal,  115  Pa.  St.  95. 
"The  rule  .  .  .  may  appear  somewhat 
different  from  that  applied  in  equity  to 
co-trustees,  whose  functions  for  the 
most  part  as  depending  upon  the  express 
terms  of  the  will  or  deed  which  created 
their  authority  require  that  all  should 
join  in  the  particular  act.  Conse- 
quently, while  co-trustees  may  not  be 
liable  for  money  which  they  did  not 
receive,  although  they  are  joined  In  the 
receipt,  co-executors  have  usually  been 
held  liable  in  such  a  case  ;  for  Uie  act 
is  an  unmeaning  one  and  unnecessary, 
unless  they  intend  thereby  to  render 
themselves  jointly  answerabie  for  the 
money."    Schouler  on  Exrs.  §  402. 

Joint  account.  But  the  filing  of  a 
joint  account  renders  all  jointly  liable 
for  the  balance  stated  to  be  in  their 
hands,  Tehan  v.  Maloy,  18  Stew. 
(N.  J.)  68  :  Glacius  v.  Pogel,  88  N.  Y. 
484 ;  Lightcap's  Appeal,  95  Pa.  St.  455 ; 
Matter  of  Osborn,  87  Cal.  1 ;  Estate  of 
Brierly,  ^81  Pa.  St.  419;  especially 
where  the  Joint  liability  is  established 
by  the  decree  on  the  account.  Earle 
«.  Earle,  98  N.  Y.  104 ;  Weyman  v. 
Thompson,  5   Dick.  (N.  J.)  8.     So, 
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where  they  have  afterward  divided  the 
balance  between  themselves.  Ducom- 
mun's  Appeal,  17  Pa.  St.  268.  And  an 
account  which  is  joint  on  its  face  is 
prima  fade  the  joint  account  of  both. 
Hamilton  o.  Serra,  6  Mackey  168.  But 
their  joint  liability  Is  said  not  to  extend 
to  the  securities  stated  to  be  in  hand, 
Llghtcap's  Appeal,  ubi  supra;  except 
to  charge  them  prima  fade  with  liability 
for  the  improper  character  of  invest- 
ments shown  in  the  account,  Lacey  v, 
Davis,  4  Redf .  402  ;  nor  will  the  estate 
of  the  non-acting  executor  be  charged 
with  a  devastavit  committed  by  the 
acting  executor  after  his  death,  Young's 
Appeal,  99  Pa.  St.  74 ;  although  it  will 
be  liable  for  a  devastavit  previously 
committed  (especially  if  coupled  with 
negligence  on  the  decedent's  part). 
Hengst's  Appeal,  24  Pa.  St.  413.  And 
an  executor  may  discharge  himself  by 
proof  of  mistake  or  fraud,  showing  the 
account  to  have  been  his  only  in  form, 
Weyman  v.  Thompson,  5  Dick.  (N.  J.) 
8 ;  Suydam  «.  Bastedo,  13  Stew.  (N.  J.) 
438  ;  or  that  the  assets  were  exclusively 
in  the  hands  of  his  co-executor.  Gault- 
ney  v.  Nolan,  33  Miss.  669 ;  Taylor  f>, 
Scbuit,  4  Dem.  528. 

In  like  manner  one  of  several  execu- 
tors or  administrators  may  protect  him- 
self by  filing  a  separate  account  of  the 
assets  that  have  come  to  his  hands, 
Davis'  Appeal.  23  Pa.  St.  206  ;  Penni- 
more  v.  Fennimore,  2  6r.  Ch.  292; 
Duncan  «.  Davison,  18  Stew.  (N.  J.) 
535  ;  Irwin's  Appeal,  35  Pa.  St.  294 ; 
although  the  form  of  the  account  is  not 
conclusive  in  equity,  where  it  is  in  fact 
the  separate  account  of  the  acting  ex- 
ecutor. English  «.  Newell,  16  Stew. 
(N.  J.)  76. 

Accounting  between  eo-^xecutors.  An 
executor  for  good  cause  may  cite  his 
co-executor  to  account  in  the  Probate 
Court,  Ludlow  9.  Ludlow,  1  South.  189, 
192 ;  Buchan  «.  Rintoul,  10  Hun  183, 
King  «.  Shackleford,  13  Ala.  435 ;  or 


in  equity.  Wood  v.  Brown,  34  N.  Y. 
337,  to  control  custody  of  assets  and 
make  them  accessible  to  both  trustees. 
So,  a  surviving  executor  can  call  the 
representatives  of  his  deceased  co-execu- 
tor to  account  for  a  devastavit  com- 
mitted by  the  latter  in  his  lifetime. 
Douglass  V.  Murray,  63  Ga.  369.  It  is 
the  duty  of  a  trustee  to  protect  the 
estate  against  his  co-trustee  where  he 
has  notice  of  danger,  notwithstanding 
an  express  exemption  in  the  will  from 
responsibility  for  the  other's  acts. 
Crane  v,  Hearn,  11  C.  E.  Gr.  378.  So, 
if  the  executors  cannot  agree  as  to  in- 
vestments, it  is  the  duty  of  both  to  apply 
to  the  court  for  its  direction  and  con- 
trol. Holcombe  v.  Holcombe,  2  Beas. 
413.  But  an  executor  cannot  recover 
of  his  co-executor  a  distributive  share 
lost  through  their  joint  negligence. 
Earle  «.  Earle,  93  N.  Y.  104.  And  he 
cannot  as  partner  in  the  individual  in- 
vestment of  the  trust  funds  compel  the 
co-executor  to  account  for  the  profits  of 
their  joint  devastavit.  Bowen  t.  Rich- 
ardson, 133  Mass.  298. 

Subrogation  and  contribution.  Where 
one  executor  pays  for  the  devastavit  of 
the  other,  he  is  entitled  to  be  subrogated 
to  any  rights  existing  in  favor  of  either. 
Albro  V.  Robinson,  93  Ky.  196  ;  e.  g.^io 
the  co-executor's  interest  as  a  devisee 
(not,  however,  preferred  to  his  bona  fide 
mortgagee),  Drake  v.  Paige,  127  N.  Y. 
562 ;  or  to  the  right  to  subject  lands 
charged  with  the  payment  in  the  hands  of 
the  heirs.  Johnson  v.  Corbett,  11  Paige 
265.  So,  he  may  claim  contribution 
against  other  co-executors.  Marsh  v.  Har- 
rington. 18  Yt.  160;  and  exoneration 
from  the  culpable  co-executor.  Adams 
V.  Gleaver,  10  Lea  367.  An  executor 
may  even  maintain  an  account  against 
the  sureties  on  their  joint  bond  for 
contribution  to  payment  required  of 
him  by  the  devastavit  of  the  other  ex- 
ecutor. Nanz  «.  Oakley,  30  N.  Y.  S. 
R.  886. 


398  Of  the  Liability  of  an  Executor,    [Pt  IV.  Bk.  II. 

•On  the  subject  of  the  accounts  of  an  executor  or  administratoryt 
Executors'  ftc-  there  has  already  been  occasion  to  state,  that  he  must 
^*^^*"  ■  account  for  all  profits  which  have  accrued  in  his  own 

time,  either  spontaneously,  or  by  his  acts,  out  of  the  estate  of  the 
deceased  (v).  Therefore,  if  an  executor  has  a  lease  for  years  which 
they  shall  account  yields  proflts  to  the  valuc  of  20?.  a  year,  rendering  rent 
for  all  proflts :       ^^  ^q^  ^  y^^^  hc  shall  accouut  f  or  lOZ.  a  year,  as  assets  («r). 

So  if  the  executor  carries  on  the  trade  or  business  of  the  testator, 
whether  in  pursuance  of  a  provision  in  articles  of  partnership  entered 
into  by  the  deceased,  or  by  direction  of  the  testator  contained  in  his 
will,  or  under  the  direction  of  the  Court  of  Chancery,  the  proflts  must 
be  accounted  for  as  assets  (a;).  Where  the  executors  employ  the  as- 
sets in  carrying  on  the  trade  for  their  own  benefit,  the  legatees  are  en- 
titled, at  their  option,  to  interest  at  5  per  cent,  on  the  amount  of  assets 
employed,  or  the  profits  actually  made  (y).  An  executrix  who  held  the 
residue  of  the  testator's  estate  in  trust  for  herself  for  life  and  after 
her  death  for  the  children  of  the  testator,  entered  into  a  fresh  part- 
nership with  two  other  persons  and  brought  in  the  testator's  assets 
as  part  of  the  capital  of  the  firm,  the  other  partners  having  notice  of 
the  trusts  of  the  testator's  wiU,  and  it  was  held  that  the  executrix 
and  the  other  partners  were  bound  to  make  good  to  the  children  the 
assets  of  the  testator  employed  in  trade,  together  with  all  profits,  or 
else  with  interest  at  5  per  cent.,  at  the  option  of  the  children  (e).  It 
will  be  observed  that  in  Flockton  w  Bunning  (a)  the  transaction  was 
not  a  mere  loan  in  breach  of  trust  as  in  Stroud  v,  Gwyer  (6)  and 
Vyse  r.  Poster  (c),  but  an  embarking  of  trust  fimds  in  a  partnership 
•business,  and  that  all  the  partners  were  cognizant  of  the  breach  of 
trust  and  were  defendants  in  the  suit.  It  will  also  be  observed  that 
in  the  case  of  Vyse  v.  Foster,  the  partnership  business  in  which  the 
estate  of  the  dead  partner  was  embarked  was  duly  wound  up  and 
the  share  of  the  dead  partner  ascertained,  and  the  case  therefore  did 

t  See  note  3  on  p.*1759  uU  infra.  Mitchell,  2  M.  &  K.  672.     WiUett  r. 

(v)  AntCf  p.  *1519.     So  he  must  ac-  Blanford,  1  Hare,  253. 

count  for  all  profits  derived  £pom  his  (y)  Wedderbum  v.  Wedderbnm,  22 

office  as  executor,  as  where  he  abandons  Beav.  100.     Post,  p.*1753. 

it  in  favor  of  another  for  a  valuable  {z)  Flockton  v,  Bunning,  L.  R.  8  Ch. 

consideration :  Sugden  v.  Crossland,  3  323,  note. 

Sm.  &  G.  192.  (a)  L.  R.  8  Ch.  323,  in  note  to  Vyse 

(«?)  Godolph,  Pt.  2,  c.  24,  s.  1.    Com.  t'.  Foster. 

Dig.  Assets  (C).  (b)  28  Beav.  130. 

(x)  Ante,  pp.*1520,*1681.    Pahner  v.  (c)  L.  R.  8Ch.  309.  L.  R.  7H,  L.  318. 
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not  fall  within  the  class  of  cases  of  which  Crawshay  v.  Collins  (d), 
Brown  r.  De  Tastet  (e),  Tates  v.  Finn  (/),  are  leading  authorities. 
And  the  executor  may  be  made  to  account  for  and  pay  over  the 
profits,  although  the  persons  in  partnership  with  whom  he  had  made 
those  profits  are  not  made  parties  to  the  suit.  So  in  the  case  of  sur- 
viving partners  who  are  the  executors  of  the  deceased  partner,  and 
who  continue  the  trade  after  his  death,  employing  his  assets,  they 
must  account  for  the  profits  made  by  such  employment  {g\  and  it 
makes  no  difference  that  they  have  taken  a  security  for  it  in  the  form 
of  a  mortgage  of  the  real  and  personal  property  belonging  to  the 
partnership  (^).  It  will  be  observed  that,  in  the  cases  referred  to, 
the  relation  of  the  executors  and  surviving  partners  was  that  of  part- 
ners. In  the  case  of  Vyse  r.  Foster  (i),  the  terms  of  the  articles  of 
partnership  were  such  that  on  the  death  of  any  partner  his  share 
was  to  be  taken  by  the  surviving  partners  at  a  price  to  be  ascertained 
from  the  last  stocktaking,  and  to  be  paid  by  installments  extending 
over  two  years  with  interest  at  5  per  cent,  from  his  death.  The  tes- 
tator appointed  three  executors,  one  of  whom  was  one  of  his  partners 
in  the  business,  and  another  some  years  after  his  death  became  a 
partner,  and  the  third  never  was  concerned  in  the  business.  The 
relation,  therefore,  between  the  executors  and  surviving  partners 
was  that  of  creditor  and  debtor,  and  the  executors  allowed  the  price 
payable  by  the  surviving  partners  to  remain  outstanding  on  the  per- 
sonal security  of  persons  engaged  in  trade :  one  of  •the  executors  at 
first  and  afterward  two  of  them  being  engaged  in  such  trade  as  part- 
ners and  having  the  use  of  the  moneys  so  left  in  their  hands.  This 
the  court  held  to  be,  at  least  technically,  a  breach  of  trust,  and 
James,  L.J.,  in  dealing  with  the  liability  incurred  by  the  executors 
by  this  breach  of  trust  says :  "  If  an  executor  commits  a  breach  of 
trust,  he  and  all  those  who  are  accomplices  with  him  in  that  breach 
of  trust  are  all  and  each  of  them  bound  to  make  good  the  trust  funds 
and  interest.  If  an  executor  or  a  trustee  makes  profit  by  improper 
dealing  with  the  assets  or  trust  fund,  that  profit  he  must  give  up  to 
the  trust :  if  that  improper  dealing  consists  in  embarking  or  invest- 
ing the  trust  money  in  business,  he  must  account  for  the  profits  made 
by  him  by  such  employment  in  such  business ;  or  at  the  option  of 

(d)  15  Ves.  218.  m-^a.    Townend  t?.  Townend,  1  Giff . 

(e)  Jac.  284.  201. 


(/)  13  C.  D.  839.  (ft)  Ihid. 

{g)  Wedderbnm  v.  Wedderbum,  ubi         (*)  L.  R.  8  Ch.  309. 
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the  cestui  que  trust,  or  if  it  does  not  appear  or  cannot  be  made  to 
appear  what  profits  are  attributable  to  such  employment,  he  must 
account  for  trade  interest,  that  is  to  say,  interest  at  5  per  cent/'  0*). 
The  learned  lord  justice  then  pointed  out  that  in  the  case  in  question 
it  did  not  appear,  and  could  not  be  made  to  appear,  what  profits  were 
attributable  to  the  employment  of  the  trust  money  in  the  business, 
and  the  court  held  that  the  plaintiff,  who  was  one  of  the  cestuis  que 
tnistentj  was  not  entitled  to  any  account  of  profits,  the  mere  delay  by 
executors  in  calling  in  any  debt  due  to  the  testator's  estate  from  the 
firm  of  which  some  of  the  executors  were  members  not  giving  his 
estate  any  right  to  share  in  the  profits  of  the  business. 

This  decision  of  the  Court  of  Appeal  was  affirmed  by  the  House 
of  Lords  (ft),  and  Lord  Cairns,  L.  C,  in  delivering  his  opinion  said : 
'*  If  a  partner  in  a  trading  firm  dies,  and  if  he  constitutes  one  or  more 
of  his  co-partners  his  executors,  and  if  there  is  nothing  special  in  the 
contract  of  co-partnership,  and  if  the  assets  of  the  testator  are  not 
withdrawn  from  the  co-partnership  but  are  left  in  it,  and  no  liquida- 
tion is  arrived  at,  no  settlement  of  accounts  come  to,  it  is  a  trite  and 
♦familiar  rule  in  the  Court  of  Chancery  to  hold  that  the  estate  of 
that  testator  is  to  all  intents  and  purposes  entitled  to  the  benefit  of 
a  share  of  the  profits  which  are  made  in  the  trade  after  his  death. 
And  if  this  should  happen,  which  is  the  principle  of  another  class  of 
cases,  that  the  partnership  articles  have  given  the  surviving  partners 
an  option  to  take  to  the  interest  of  the  testator  on  certain  terms,  at 
a  certain  price,  to  be  fixed  by  arrangement  after  the  death  of  the 
testator,  an  option  or  power  which  may  be  accepted  or  refused,  but 
which  if  accepted  and  acted  upon,  must  be  acted  upon  according  to 
the  terms  on  which  it  is  given ;  if  in  a  case  of  that  kind  the  surviv- 
ing partners,  or  one  or  more  of  them,  being  also  executors  of  the  de- 
ceased partner,  are  found  not  to  have  pursued  exactly  the  terms  of 
the  power  or  option  which  has  been  given,  then  again  the  power  or 
option  to  become  purchasers  of  the  interest  of  the  testator  after  his 
death  f  aUs  to  the  ground,  and  the  partnership  remains  an  unliqui- 
dated partnership,  to  a  due  share  of  the  profits  of  which  the  estate 
of  the  testator  will  continue  to  be  entitled  until  liquidation  actually 
takes  place."  Lord  Cairns,  after  pointing  out  that  on  the  facts  of 
the  particular  case  before  the  House  the  plaintiff  was  not  entitled  to 
an  account  of  the  profits,  proceeded  thus :  "  I  am  bound  to  say  that 
it  appears  to  me  that  whenever  a  case  shall  occur  in  which  relief 

U)  L.  R.  8  Ch.  329.  (fc)  L.  R.  7  H.  L.  318. 
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upon  the  footing  of  an  acconnt  of  profits  ought  to  be  given,  if  it 
should  appear  that  the  executors  of  a  deceased  partner,  acting  along 
with  surviving  partners,  have  deliberately  and  without  justification 
employed  the  assets  of  the  testator  in  the  trade  of  the  partnership, 
I  should  expect  to  find  that  the  Court  of  Chancery  would  be  prepared 
to  hold  that  all  partners,  not  merely  those  who  are  executors  of  the 
testator  but  also  the  surviving  partners  who  are  not  executors,  would 
be  liable  to  account  for  profits  made  by  the  employment  of  that  which 
to  the  knowledge  of  all  of  them  is  trust  money  which  ought  not  to 
have  been  so  applied.  But  I  have  not  heard  of  any  case,  and  I  have 
not  been  able  to  find  any  case — ^f or  I  put  aside  the  case  of  Brown  v. 
De  Tastet  {Jik)  by  reason  of  the  •great  peculiarity  of  the  facts  of  that 
case — where  one  surviving  partner,  being  an  executor,  has  been 
made  answerable  for  the  whole  of  the  profits  made  in  the  trade  by 
the  employment  of  the  capital  of  the  testator,  those  profits  being  re- 
ceived not  merely  by  the  executor  but  by  other  partners  not  brought 
before  the  Court  nor  subjected  to  any  liability  under  the  decree." 

On  the  other  hand,  where  the  surviving  partners  admit  the  executor 
into  the  firm  in  his  individual  character,  and  the  business  is  carried 
on  without  employing,  in  any  way,  any  part  of  the  assets  of  the  tes- 
tator, he  will  not  have  to  account  for  profits  as  assets  (Z).  Accord- 
ingly, in  Cook  r.  Collingridge  (7Z),  a  sale  of  a  testator's  share  in  a 
partnership  trade,  and  the  property  belonging  to  it,  made  by  his  ex- 
ecutors to  his  partners,  for  the  purpose  of  being  resold  to  one  of  his 
executors,  was  set  aside,  and  his  estate  held  entitled  to  his  aliquot 
proportion  of  the  subsequent  profits  as  if  the  partnership  had  con- 
tinued (m).  And  it  is  a  general  rule,  that  an  executor  cannot  be 
allowed,  either  immediately  or  by  means  of  a  trustee,  to  be  a  pur- 
chaser from  himself  of  any  part  of  the  assets,  but  shall  be  considered 
a  trustee  for  the  persons  interested  in  the  estate,  and  shall  account 
for  the  utmost  extent  of  advantage  made  by  him  of  the  subject  so 

{kk)  Jac.  284.  transaction  in  which  they  are  dealing 

(0  Simpson  v.  Chapman,  4  De  G.  M.  with  themselves,  that  the  Court  will 

&  G.  154.  not  inquire  whether  it  has  been  done  or 

{II)  Jacob,  607.  See  27  Beav.  456,  not,  but  at  once  says  that  such  a  trans- 
note,  action  cannot  stand : "  By  Lord  Eldon, 

(f»)  "One  of  the  most  firmly  estab-  Jacob,  621.     See  Ace,  Wedderbum  r. 

lished  rules  is,  that  persons  dealing  as  Wedderbum,  2  Keen,  722.    4  My.  &  Cr. 

trustees  and  executors  must  put  their  11.    Willett  v.  Blanford,  1  Hare,  253. 

own  interest  entirely  out  of  the  ques-  See  also  Portlock  v.  Gardner,  1  Hare^ 

tion,  and  this  is  so  difficult  to  do  in  a  594,  603. 
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.  purchased  (n).  So  if  an  executor  compounds  debts  or  mort*^gages, 
and  buys  them  in  for  less  than  is  due  upon  them,  he  shall  not  take 
the  benefit  of  it  himself,  but  other  creditors  and  legatees  shall  have 
the  advantage  of  it ;  and  for  want  of  them,  the  benefit  shall  go  to 
the  party  who  is  entitled  to  the  surplus  (o).  So  in  a  case  where  the 
executor  of  a  mortgagee  for  a  term  of  years  purchased  the  equity  of 
redemption  in  fee  for  a  small  sum  in  his  own  name,  and  for  his  own 
benefit,  it  was  held  that  he  was  a  trustee  of  the  fee  for  the  benefit  of 
the  testator's  estate  (^). 

Again,  if  an  executor  lays  out  the  assets  on  private  securities, 
although  he  shall  answer  for  all  deficiencies  which  may  be  caused 
thereby  (g),  he  must  account  to  the  estate  for  all  the  benefit  (r).  In- 
deed, the  principle  is  general,  that  an  executor,  if  he  will  take  upon 
himself  to  act  with  regard  to  the  testator's  property  in  any  other 
manner  than  his  trust  requires,  puts  himself  in  this  situation :  that 
if  there  be  any  loss  he  must  replace  it ;  but  he  cannot  possibly  be  a 
gainer  by  it :  any  gain  must  be  for  the  benefit  of  his  cestui  que  trust  («). 

This  may  be  the  proper  place  to  inquire,  under  what  circumstances 
executors  or  administrators  shall  be  charged  with  in- 

in  whftt  cases  exec- 

utors  are  chained  tcrcst  ou  the  asscts  retained  in  their  hands.f  There  •are 

two  grounds  on  which  an  executor  or  administrator  may 
be  charged  with  interest :  1st.  That  he  has  been  guilty  of  negligence 


(n)  Hall  f.  Hallett,  1  Cox,  134.  Wat- 
son V.  Toone,  Madd.  &  Geld.  153.  Ante^ 
p.  *807.  Smedley  r.  Varley,  23  Beav. 
358.  See-  De  Cordova  t?.  De'  Cordova,  4 
App.  Cas.  692.  In  Clark  v.  Clark,  9 
App.  Cas.  733,  it  was  held  by  the  Privy 
Council  that  a  sale  is  not  to  be  avoided 
merely  because  when  entered  upon  the 
purchaser  has  the  power  to  become 
trustee  of  the  property  purchased,  as, 
for  instance,  by  proving  the  will  which 
relates  thereto,  though  in  point  of  fact 
he  never  does  become  such.  Such  a 
purchaser  is  under  no  disability,  and  in 
order  to  avoid  such  sale  it  must  be 
shown  that  he  in  fact  used  his  power  in 
such  a  way  as  to  render  it  inequitable 
that  the  sale  should  be  upheld. 

(o)  Anon.  1  Balk.  155.  Ex  parte 
James,  8  Yes.  346.  Where  an  execu- 
tor contracted  with  legatees  for  the 

|»1749|     [•1750] 


purchase  of  their  legacies,  which  were 
accordingly  assigned  to  a  trustee  for 
him,  in  consideration  of  sums  of  money 
less  in  amount  than  the  legacies,  it  was 
admitted  that  the  transaction  could  not 
be  sustained  for  the  benefit  of  the  ex- 
ecutor; and  it  was  also  held  that  the 
deed  of  assignment  did  not  operate  as 
a  release  of  the  estate,  and  could  not 
be  upheld,  as  against  the  legatees  who 
executed  it,  for  the  benefit  of  their  co« 
legatees :  Barton  t;.  Hassard,  3  Dr.  & 
W.  461. 

(p)  Fosbrooke  v,  Balguy,  1  M.  &  K. 
226.    3  Bug.  V.  &  P.  271,  10th  edit. 

(g)  See  ante,  p.  "1707. 

(r)  Adye  r.  Feuilleteau,  1  Cox,  24. 

(«)  Piety  V,  Stace,  4  Ves.  622.  Cross- 
kill  V.  Bower,  32  Beav.  86. 

t  See  note  3  on  p. ''1759  vbi  infra. 
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in  omitting  to  lay  out  the  money  for  the  benefit  of  the  estate :  2nd. 
That  he  himself  has  made  use  of  the  money,  or  has  committed  some 
other  misfeasance^  to  his  own  profit  and  advantage  (0* 

1st.  With  respect  to  neglect  on  the  part  of  the  executor  in  not 
laying  out  balances,  it^must  be  observed,  that  it  frequently  may  be 
necessary  and  justifiable  for  an  executor  to  keep  large  sums  in  his 
hands  to  answer  the  exigency  of  the  testator's  affairs  (i«),  especially 
in  the  course  of  the  first  year  after  the  decease  of  the  testator ;  in 
which  case  such  necessity  is  so  fully  acknowledged,  that  according 
to  the  ordinary  course  of  the  court,  the  fund  is  not  considered  dis- 
tributable until  after  that  time  (2;).  But  if  the  court  observes  that  an 
executor  keeps  money  dead  in  his  hands  without  any  apparent  reason 
or  necessity,  then  it  becomes  negligence,  and  a  breach  of  trust,  and 
the  court  will  charge  the  executor  with  interest  (a).  And  it  seems, 
that  outstanding  demands,  even  on  probable  grounds,  are  no  reason 
why  the  executors  should  not  lay  the  testator's  money  out  (6).  But 
an  executor  shall  not  be  charged  with  interest  *f  or  a  balance  in  his 
hands,  retained  under  a  fair  apprehension  of  his  right  to  it  (c). 


(0  Bocke  17.  Hart,'  11  Ves.  59,  60. 
Tebbs  t7.  Carpenter,  1  Madd.  306,  307. 
Eildare  r.  Hopson,  4  Bro.  P.  C.  550, 
TomL  edit.  Lincoln  v,  Allen,  4  Bro. 
P.  C.  553,  Toml.  edit.  Ashbumham  r. 
Thompson,  13  Ves.  401. 

(«)  See  Dawson  v.  Massey,  1  BaU  & 
B.  231. 

{z)  Forbes  v.  Boss,  2  Cox,  115,  116, 
by  Lord  Thurlow. 

(a)  Littlehales  r.  G^ascoyne,  3  Bro. 
Ch.  C.  73.  Brown  r.  Southouse,  3  Bro. 
Ch.  C.  108.  Franklin  r.  Frith,  3  Bro. 
Ch.  C.  433.  Hall  r.  Hallett,  1  Cox,  134. 
Seers  r.  Hind,  1  Yes.  294.  Longmore 
r.  Broom,  7  Ves.  124.  Ashbumham  v, 
Thompson,  13  Ves.  401.  Turner  «;. 
Turner,  1  Jac.  &  W.  39.  Goodchild 
r.  Fenton,  3  Y.  &  Jerv.  481.  Stafford  r. 
Fiddon,  23  Beav.  386.  Johnson  r.  Pren- 
dergast,  28  Beav.  480.  #In  order  to  give 
a  claim  for  interest,  there  must  be  a 
clear  case  of  improper  retention  of  bal- 
ances to  a  considerable  or  substantial 
amount :  Jones  r.  Morrall,  2  Sim.  N.  S. 
241,  252.    See  also  Davenport  r.  Staf- 


ford, 14  Beav.  319.  The  executors  may 
be  charged  with  interest  on  balances, 
though  not  claimed  by  the  bill :  1  Jac. 
&  W.  39.  See  Jones  v.  Morrall,  2  Sim. 
N.  S.  241. 

(6)  Franklin  t>.  Frith,  3  Bro.  Ch.  C. 
434.  1  Madd.  305.  It  was  resolved  by 
Sir  Joseph  Jekyll,  in  Taylor  v.  Gerst, 
Mosely,  99,  *that  if  money  placed  out 
at  interest  be  called  in  by  the  executor 
without  any  cause,  he  shall  pay  interest 
for  it :  But  in  Newton  v.  Bennet,  1  Bro. 
Ch.  C.  361,  Lord  Thurlow  said  that  an 
executor  had  an  honest  discretion  to 
call  in  a  debt  bearing  interest,  if  he 
thought  the  same  in  hazard.  It  should 
seem  that  he  ought  to  lay  it  out  again 
immediately  in  the  Three  per  Cents., 
or  other  authorized  security. 

(c)  Bruere  r.  Pemberton,  12  Ves.  386. 
So  as  to  money  paid  away  under  a  mis- 
take as  to  the  legal  right  to  it:  Salt- 
marsh  V.  Barrett,  31  Beav.  349.  But 
in  the  late  case  of  Be  Hulkes,  33  C.  D. 
552,  this  decision,  viz.,  that  executors 
who,  acting  hona  fide^  have  distributed 
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rate  of  interest. 


As  to  the  rate  of  interest  which  the  executor  shall  .pay,  the  rule 
appears  to  be,  that  in  those  cases,  where  negligence 
alone  is  imputable  to  him,  he  shall  be  charged  only  with 
4Z.  per  cent,  in  respect  of  the  balances,  which  he  ought  to  have  laid 
out,  either  in  compliance  with  the  express  directions  of  the  will,  or 
from  his  general  duty,  where  the  wiU  is  silent  on  the  subject  (rJ).  In 
order  to  induce  the  court  to  charge  the  executor  with  more  than  4Z. 
per  cent,  a  special  case  is  necessary  (e). 

But  2ndly.  Where  there  has  been  a  direct  breach  of  trust,  •the 
executor  may  be  charged  with  a  higher  rate  of  interest.  With  re- 
spect to  employing  the  assets  to  his  own  advantage,  Lord  Hardwicke, 
on  two  occasions  (/),  expressed  an  opinion  that  an  executor  might 
do  so  without  impropriety,  and  without  being  hable  to  any  charge 
for  interest.  But  this  doctrine  has  been  entirely  overruled  by  more 
modem  cases  {g).  And  it  is  now  estabhshed,  that  if  the  executor 
makes  use  of  the  money,  he  ought  to  pay  the  interest  he  made  (A) ; 
upon  the  principle  just  above  considered,  that  he  ought  not  to  derive 
any  profit  from  the  trust  property  (t).  Hence  it  has  become  a  settled 
rule  that  if  a  trustee,  having  trust  money  in  hia  hands,  knowingly 
applies  it  to  his  own  use,  or  in  his  trade,  he  shall  be  charged  with 
interest  at  the  rate  of  5Z.  per  cent.  (Aj).  If  the  fund  is  employed  in 
trade,  the  cestuis  que  tnistent  have  a  right  to  an  option  of  taking  either 


the  assetB  upon  what  turns  out  to  be  an 
erroneous  construction  of  the  wiU  are 
not  liable  to  be  charged  with  interest 
upon  the  principal  sums  wrongly  paid, 
which  must  be  refunded  to  the  estate, 
was  dissented  from  by  Chitty,  J.,  as 
departing  from  the  principle  estab- 
lished in  Atty.-Gen.  v.  K5hler,  9  H.  L. 
C.  654,  and  Atty.-Gen.  t\  Alford,  4  De 
G.  M.  &  G.  843.  An  administrator  pen^ 
dente  lite  is  not  liable  to  pay  interest 
upon  a  balance  in  his  hands  during  the 
pendency  of  the  suit  in  the  Ecclesias- 
tical Court :  Gallivan  v.  Evans,  1  BaU 
&  B.  191.  The  court  wiU  not  charge 
an  executor,  who  has  been  guilty  of 
delay  in  accounting,  with  interest  on 
arrears  of  income  unpaid  by  him :  Blogg 
V,  Johnson,  L.  R.  2  Ch.  225. 

(d)  Domforth  v.  Domforth,  12  Ves. 
130,  note  (29),  2nd  edit.    S.  C.  cited  1 
[•1752J 


Madd.  302.  Ashbumham  v.  Thompson, 
13  Ves.  401.  Bocke  V.  Hart,  11  Yes.  58, 
60,  61.  Tebbs  v.  Carpenter,  1  Madd. 
307.  Sutton  t'.  Sharp,  1  Buss.  Ch.  C. 
151.  Melland  v.  Gray,  2  CoU.  295.  Be 
Hulkes,  33  C.  D.  552. 

(<?)  Tebbs  V.  Carpenter,  1  Madd.  290, 
306.  Mousley  v.  Carr,  4  Beav.  49.  Hos- 
king  t;.  Nicholls,  1  Y.  &  Coll.  Ch.  C.  478, 
480.  See  De  Cordova  v.  De  Cordova,  4 
App.  Cas.  692. 

(/)  Adams  1^.  Gale,  2  Atk.  106.  Child 
V,  Gibson,  2  Atk.  603. 

(g)  Perkins  f .  Baynton,  1  Bro.  Ch. 
C.  375.  Newton  v*  Bennet,  1  Bro.  Ch. 
C.  361.  Forbes  v.  Boss,  2  Bro.  Ch.  C. 
439.    Tebbs  v.  Carpenter,  1  Madd.  304. 

(h)  Forbes  v.  Boss,  2  Cox,  116.  Bocke 
f .  Hart,  11  Ves.  60. 

(t)  Ante,  p.  "1744. 

(k)  Mousley  v,  Corr,  4  Beav.  49. 
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the  interest  or  the  profits  which  have  arisen  from  the  trade  (Z) :  but 
they  must  elect  to  take  either  the  profits  for  the  whole  period,  or  the 
interest  for  the  whole  period  (iw).  •If  it  be  shown  that  the  executor 
used  the  property  in  his  trade,  and  the  amount  of  the  profits  made 
by  him  does  not  appear,  the  court  takes  it  for  granted  that  he  made 
5Z.  per  cent,  at  the  least,  and  it  is  incumbent  on  him  to  show  that  he 
made  less  (n).  It  has  been  further  established,  that  if  an  executor  or 
other  trustee  mixes  trust  funds  with  his  private  moneys,  and  employs 
them  both  in  a  trade  or  adventure  of  his  own,  the  cestui  que  trust  may, 
if  he  prefers  it,  insist  upon  having  a  proportionate  share  of  the  profits, 
instead  of  interest  on  the  amount  of  the  trust  funds  so  employed  {<?). 
And  it  should  seem  to  be  now  settled,  that  an  executor,  who,  being 
a  trader,  and  having,  of  course,  an  account  with  a  banker,  places  the 
assets  at  his  banker's  in  his  own  name,  by  that  means  increases  the 
balances  in  his  favor,  acquiring  additional  credit,  and  enjoying  in 
his  business  the  advantages  naturally  arising  from  that  circumstance, 
must  be  considered  as  having  employed  the  money  for  his  own  benefit, 
and  must,  therefore,  be  charged  with  interest  at  bl  per  cent.  (p). 


(I)  Burden  v.  Burden,  cited  1  Jac.  & 
Walk.  134.  Wedderbum  v.  Wedder- 
bnm,  22  Beav.  100.    AntCy  p.*1744. 

(m)  Heathcote  r.  Hulme,  1  J.  &  W. 
122.  In  Vyse  r.  Foster,  L.  R.  8  Ch. 
309,  334,  which  was  a  case  in  which  a 
daughter  of  the  testator,  a  beneficiary 
under  the  will,  was  asking  for  an  ac- 
count of  profits,  having  been  credited 
with  interest  at  5  per  cent,  on  her  share 
of  trust  moneys,  which  consisted  of  the 
ascertained  share  of  the  testator  left 
in  breach  of  trust  in  the  business  in 
which  he  had  been  a  partner,  James, 
L.  J.,  says :  **  It  has  been  distinctly  laid 
down  that  a  plaintiff  cannot  claim  both 
interest  and  profits  in  respect  of  the 
money  employed  in  trade,  but  must 
elect  between  them,  and  it  might  be  a 
grave  question  whether  the  plaintiff 
must  not  either  adopt  or  repudiate  the 
terms  on  which  the  successive  partner- 
ships were  willing  to  hold  her  money. 
If  she  repudiate  the  arrangement,  it 
might  be  considered  that  she  would 
have  to  elect  between  interest  and  that 


share  only  of  the  profits  made  in  respect 
of  her  capital  which  actually  came  into 
the  hands  of  her  trustees,  as  appears  to 
have  been  held  in  Jones  v,  FoxaU,  15 
Beav.  388.  The  application,  however, 
of  that  rule  as  to  election  between  in- 
terest and  profits  to  the  case  of  an  act- 
ual loan  by  a  trustee  in  breach  of  trust 
to  himself  and  others,  would,  we  think, 
require  very  full  consideration  before 
the  Court  came  to  a  final  decision  on  it." 

(it)  Rocke  V.  Hart,  11  Ves.  61.  It 
should  seem,  that  interest  shall  in  no 
case  be  charged  at  less  than  SI,  per 
cent.,  when  the  fund  has  been  embarked 
in  trade  without  authority :  Heathcote 
V,  Hulme,  1  J.  &  W.  134, 135.  See  also 
Robinson  v.  Robinson,  1  De  G.  M.  &  G. 
257,  by  Lord  Cranworth. 

(o)  Docker  v.  Somes,  2  M.  &  K.  655. 
Wedderbum  r.  Wedderbum,  2  Keen, 
722.  4  My.  &  Cr.  41.  WiUett  v.  Blan- 
ford,  1  Hare,  253.  Portlock  v.  Gardner, 
1  Hare,  594,  603. 

(p)  Treves  r.  Townshend,  1  Bro.  Ch. 
C.385.   Rocke  f.  Hart,  11  Ves.  61.  Sut- 
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•There  are  many  other  cases  where  executors,  who  have  applied  the 
assets  in  direct  dereliction  of  their  duty,  have  been  chained  with  5Z. 
per  cent,  interest.  Thus  in  Forbes  v.  Boss  (g),  there  was  an  express 
trust,  by  a  direction  in  the  will,  to  lay  out  the  fund  in  the  purchase 
of  lands,  or  upon  heritable  or  personal  securities,  at  such  a  rate  of 
interest  as  the  executors  should  think  reasonable ;  so  that  they  were 
at  liberty,  using  their  discretion  soundly  and  fairly  and  honestly,  to 
lend  it  to  anybody  that  they  might  suppose  would  give  a  reasonable 
interest  for  it,  considering  at  the  same  time  the  degree  of  responsi- 
bility of  the  person  to  whom  it  was  lent :  they  lent  the  fund  to  one 
of  themselves,  on  bond  at  4Z.  per  cent.,  when  57.  per  cent,  might  have 
been  made  by  heritable  or  government  securities :  And  it  was  held, 
that  he  should  be  charged  with  5Z.  per  cent,  interest.  So  in  Piety 
w  Stace  (r),  the  will  directed  the  executor  to  place  the  money  in  the 
public  funds  or  upon  mortgages  or  other  good  securities,  and  to  pay 
the  dividends  and  interest  to  certain  persons  for  life,  and  after  their 
death  to  dispose  of  the  capital  in  a  certain  mode :  The  executor  called 
in  part  of  the  property  which  was  out  on  security,  used  it  generally 
in  his  trade,  and  in  various  transactions  in  the  public  funds,  paying 
only  the  dividends  of  the  stock  to  the  persons  entitled  under  the  will, 
and  he  lent  part  to  his  son :  And  Lord  Alvanley  directed  an  account 
of  all  the  executor  had  made,  with  the  interest  at  the  rate  of  57.  per 
cent,  upon  the  balances  in  his  hands.  In  Pocock  t«.  Beddington  («), 
the  executor  and  trustee  having  been  guilty  of  a  breach  of  trust  by 
selling  out  stock  and  dealing  improperly  with  the  money.  Lord  Al- 
vanley held  that  the  cestui  que  trust  had  an  option  to  have  the  stock 
replaced  or  the  money  produced  by  the  sales,  with  interest  at  57.  per 
cent,  or  more,  if  more  had  been  made  by  it,  and  the  costs  occasioned 
by  the  executor's  misconduct  {t)  In  •Mosley  v.  Ward  (w),  an  execu- 
tor in  trust  for  infants,  unnecessarily  calling  in  the  property,  out 
upon  good  security  at  57.  per  cent.,  except  a  small  part,  keeping  large 

ton  V.  Sharp,  1  Buss.  Ch.  C.  151,  152.  See  Burdick  v.  Garrick,  L.  R.  5  Ch.  223, 

Be  Jones,  49  L.  T.  91.    Although  the  as  to  what  is  employment  of  money  in 

will  authorized  the  executor  to  invest  business. 

the  residue  on  "good  private  securi-  (q)  2  Cox,  113.     S.  C.  2  Bro.  Ch.  C. 

ties:''  Westover  v.  Chapman,  1  Coll.  430. 

177.    See  also  Be  HiUiard,  1  Ves.  90.  (r)  4  Ves.  620. 

Melland  v.  Gray,  2  CoU.  295.    WUliams  (a)  5  Ves.  794. 

t'.  Powell,  15  Beav.  461.  But  see  contray  (t)  See  also  Bate  v.  Scales,  12  Yes. 

Perkins  v.  Baynton,  1  Bro.  Ch.  C.  375.  402. 

Brown  v.  Southouse,  3  Bro.  Ch.  C.  107.  (u)  11  Ves.  581. 
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balances  in  his  hands,  and  nsing  it  as  his  own,  was  ordered  by  Lord 
Eldon  to  bQ  charged  with  interest  at  52.  per  cent,  and  costs.  In  Bick 
1%  Motley  (x),  the  master  found  that  two  executors  had,  by  signing 
joint  checks,  enabled  each  other  to  receive  sums  belonging  to  the 
estate  of  their  testatrix,  when  they  were  both  largely  indebted  to  that 
estate :  and  that  the  sums  so  received  by  them  were  debts  provable 
under  their  respective  commissions ;  both  executors  having  become 
bankrupt :  Sir  C.  Pepys,  M.R.,  said,  that  as,  in  respect  of  such  sums, 
the  executors  had  each  committed  a  devastavit,  each  was  chargeable, 
according  to  the  uniform  practice  of  the  court,  with  interest  at  51. 
per  cent,  upon  the  sums  which  he  had  enabled  his  co-executor  to  re- 
ceive :  And  his  Honor  accordingly  made  an  order,  that  interest  at  that 
rate  should  be  added  to  the  principal  sums  to  be  proved  against  the 
bankrupts'  estates  respectively  (y).  In  Jones  v.  Foxall  (z),  and  Will- 
iams V.  Powell  {a),  Romilly,  M.R.,  stated  the  rule  as  established  by 
the  authorities,  that  if  an  executor  has  retained  balances  in  his  hands, 
which  he  ought  to  have  invested,  the  court  will  charge  him  with  sim- 
ple interest  at  4Z.  per  cent,  on  the  balances ;  but  if  in  addition  to 
such  retention  he  has  committed  a  direct  breach  of  trust,  or  been 
guilty  of  misconduct,  he  wiU  be  charged  after  the  rate  of  51.  per 
cent.  (6). 

But  in  the  later  case  of  The  Attorney-General  v.  Alford  (c),  •Lord 
Cranworth,  C,  said  he  could  not  understand  the  principle  on  which 
the  court  can  proceed  in  pmnam  to  punish  the  executor  for  his  mis- 
conduct by  making  him  account  for  more  interest  than  he  has  re- 
ceived :  and  his  lordship  stated  his  opinion  to  be,  that  the  court  ought, 
in  the  case  of  an  executor  who  has  money  in  his  hands  which  he 
ought  to  invest  and  does  not  invest,  to  charge  him  only  with  the  in- 
terest which  he  has  received,  or  which  the  court  is  justly  entitled  to 
say  he  ought  to  havo  received,  or  which  it  is  so  fairly  to  be  presumed 
that  he  did  receive,  that  he  is  estopped  from  saying  that  he  did  not 

(x)  2  M.  &  K.  312.  same  judge  in  Knott  v.  Oottee,  16  Beav. 

(y)  See  also  Munch  v.  Cockerell,  9  80. 
Sim.  339,  351 ;  confirmed  as  to  charg-  (c)  4  De  Gex,  M.  &  G.  483,  851,  852. 

ing  the  trustees  with  interest  at  5^  per  Burdick  v.  Garrick,  L.  B.  5  Ch.  233, 

cent.,  by  Lord  Cottenham,  5  M.  &  Or.  241.    The  principle,  established  in  the 

178,  220.  above  case  of  Atty.-Gen.  v.  Alford,  and 

(e)  15  Beav.  388.  also  in  that  of  Atty.-Gen.  v.  Kohler,  9 

(a)  15  Beav.  461.  H.  L.  C.  654,  was  approved  of  in  the 

(b)  See  also  the  rule  stated  by  the  late  case  of  Be  Hulkes,  33  G.  D.  552. 

AntCy  p.  ♦1751,  note  (c). 
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receive  it :  and  the  learned  jndge  added,  that  misconduct  di&  not 
seem  to  him  to  warrant  the  conclusion  that  the  executor  did  in  point 
of  fact  receive,  or  is  estopped  from  saying  that  he  did  not  receive, 
the  interest,  or  that  he  is  to  be  chained  with  anything  he  did  not 
receive,  if  it  is  not  misconduct  contributing  to  that  particular  result : 
And  his  lordship  proceeded  to  hold  (varying  a  decree  of  Stuart,  V.-C.) 
(d),  that  an  executor  who  for  several  years  had  retained  funds  in  his 
hands  uninvested,  which  he  ought  to  have  invested,  was  chargeable 
only  with  simple  interest  at  4?.  per  cent.,  there  being  no  circumstance 
to  lead  to  the  conclusion  that  he  had  made  any  profit  by  his  miscon- 
duct: If  indeed  it  had  appeared  that  he  had  improperly  used  the 
money  for  his  own  purposes,  the  court  would  not  inquire  what  had 
been  the  actual  proceeds  of  his  speculation,  but  would  infer  he  either 
did  make  5Z.  per  cent.,  or  ought  to  be  estopped  from  saying  that  he 
did  not  («). 
As  a  general  rule,  the  court  decrees  the  computation  of  simple  in- 
terest to  be  made  (/).  But  there  are  instances  in 
powid  toterest*^"^"  •which  an  executor  has  been  charged  with  compound 

interest.  Thus  in  Raphael  t*.  Boehm  (^),  a  legacy  was 
given  to  the  executor,  with  a  declaration  in  the  will,  that  such  a  leg- 
acy should  be  in  full  for  the  trouble  he  might  have  in  performing 
the  duties  of  the  will,  and  that  he  should  not  have  any  daim  for 
commission,  or  derive  any  advantage  from  keeping  in  his  possession 
any  sums  of  money,  without  duly  accounting  for  the  legal  interest 
thereof :  The  testator  then  disposed  of  the  residue  upon  certain  trusts 
for  his  children,  and  directed  that  a  sufficient  part  of  the  interest  of 
the  portions  should  be  applied  to  the  maintenance,  &c.,  of  each  child, 
and  the  surplus  should  be  accumulated :  the  executor  did  not  lay  the 
money  out  as  directed,  but  kept  upward  of  30,000Z.  in  his  hands,  and 
used  it  in  his  trade,  so  that  there  was  a  willful  violation  of  the  will, 
which  prohibited  retainer  and  directed  accumulation:  And  Lord 
Loughborough  decreed,  that  an  account  should  be  taken  from  the 
moment  of  the  testator's  death,  and  interest  be  charged  upon  all  the 

(d)  2  Sm.  &  G.  488.  never  be  charged  with  more  than  4^ 

(5)  See  Accord,  Mayor  of  Berwick  v.  per  cent.    And  see  Vyse  v.  Foster,  L. 

Murray,  7  De  G.  M.  &  G.  497,  519,  in  B.  8  Ch.  309,  333. 

which  case  Lord  Cranworth  said  that  (/)  Robinson  t?.  Gumming,  2  Atk. 

it  was  a  mistake  to  suppose  that  he  410. 

had  laid  it  down  in  The  Atty.-Gten.  v,  {g)  11  Ves.  92.    13  Ves.  407,  590. 

Alford,  that  a  defaulting  trustee  could 
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sums  received,  and  rests  to  be  made  half-yearly  upon  the  balance,  in- 
cluding intermediate  interest :  so  that  double  compound  interest  was 
given :  The  cause  came  on  afterward  before  Lord  Eldon,  upon  ex- 
ceptions to  the  master's  report,  and  though  his  lordship  did  not  ap- 
prove of  the  decree,  yet  he  agreed  in  the  propriety  of  giving  com- 
pound interest.  So  in  Enott  v,  Cottee  (A),  where  there  was  an 
express  trust  for  accumulation,  Romilly,  M.B.,  held  that,  though  the 
circumstances  were  not  such  as  to  make  it  right  to  charge  the  executor 
with  more  than  «.  per  cent,  interest  on  moneys  which  he  had  hnprop- 
erly  invested,  yet  it  was  a  case  for  annual  rests.  And  other  instances, 
where,  in  executors'  account^  interest  has  been  given  with  rests,  will 
be  found  in  the  cases  cited  in  the  note  below  (i).  And  it  has  been 
♦held  bv  Romilly,  M.R.,  on  two  occasions  (A?),  that  if  an  executor 
employs  the  assets  in  trade  or  speculation,  for  his  own  benefit,  he 
shall  be  charged  either  with  the  profits  actually  so  obtained  by  him 
for  tiie  use  of  the  money,  or  with  compound  interest  at  5?.  per  cent. 
His  Honor,  however,  observed,  that  the  principle  on  which  execu- 
tors have  been  charged  with  compound  interest  has  not  been  clearly 
defined,  nor  are  the  decided  cases  by  any  means  free  from  obscurity 
or  conti'adiction.  The  principle  of  some  of  them  seems  to  have  been, 
that  the  court  ought  to  visit  the  executor  as  it  were  with  a  penalty, 
when  he  has  not  merely  misconducted  himself,  but  has  derived,  or 
tried  to  derive,  a  profit  for  himself  from  the  use  of  the  money.  And 
it  has  not  unfrequently  been  said,  that  in  order  to  make  out  a  claim 
for  compound  interest,  a  very  strong  case  of  violation  of  duty  is  re- 
quired (?).  But  there  has  already  been  occasion  to  mention  that>  in 
the  latest  case  on  this  subject  (w).  Lord  Cranworth  repudiated  the 
doctrine  of  punishing  the  executor,  and  maintained  the  principle,  with 
respect  to  compound  as  well  as  simple  interest,  that  the  court  ought 
to  charge  him  only  with  the  interest  which  he  has  received,  or  which 
the  court  is  justly  entitled  to  say  he  ought  to  have  received,  or  to 
presume  he  did  receive. 

(h)  16  Beay.  77.  judgment  in  Docker  v.  Somes,  2  M.  & 

(j)  Stackpoole  v,  Stackpoole,  4  Dow,  E.  655. 

209.     Willson  v,  Carmichael,  2  Dow  (k)  Jones  v,  Foxall,  15  Beav.  388. 

&  Clark,  58.    Walker  v.  Woodward,  1  WOliams  v.  PoweU,  ibid,  461. 

Russ.  Chanc.  Cas.  107.     Townend  v.  {I)  See  Crackelt  v,  Bethune,  1  Jac.  & 

Townend,  1  Giflf.  201.    Walrond  r.  Wal-  Walk.  586.  Tebbs  v.  Carpenter,  1  Madd. 

rond,  29  Beav.  586.     See  also,  on  this  290. 

subject,    Binnington   v,    Harwood,    1  (m)  Atty.-Gten.   v,  Alford,   ante,  p. 

Turn.  &  B.  481,  and  Lord  Brougham's  *1755. 
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It  may  here  be  observed,  that  a  considerable  difference  of  opinion 
has  existed  as  to  the  effect  of  a  direction  to  the  master  ^'to  make 
annual  rests"  in  taking  the  account:  In  Heighington  r.  Grant  (n), 
Lord  Langdale,  M.B.,  after  reviewing  all  the  authorities,  denied  tiiat 
a  direction  to  ascertain  balances,  to  compute  interest  on  such  balances, 
and  "in  taking  the  said  accounts''  to  make  annual  rests,  ♦followed  * 
by  a  direction  that  the  party  shall  be  charged  with  interest,  "  after 
the  rate  and  in  the  manner  aforesaid  upon  such  balances,"  could, 
without  more,  be  considered  as  a  direction  to  charge  the  defendant 
with  compound  interest,  as  so  much  principal  received  into  the  ac- 
count of  the  following  year :  And  his  lordship  expressed  his  opinion 
that  where  compound  interest  is  intended  to  be  charged,  a  specific 
direction  for  that  purpose  should  be  given.  But  on  appeal  to  Lord 
Cottenham,  C,  his  lordship,  in  an  elaborate  judgment,  arrived  at  a 
different  construction  of  the  direction  iu  question,  and  held  that, 
under  it,  the  interest  computed  on  the  balance  due  at  the  end  of  the 
first  year  was  to  form  part  of  the  balance  due  at  the  end  of  the  second 
year,  and  upon  which  interest  was  then  to  be  computed,  and  so  on 
from  year  to  year  to  the  end  of  the  account  (o). 


(n)  5  M.  &  Or.  258. 


(o)  Heighington  v.  Grant,  5  M.  &  Gr.  258. 


8.  Aeeountinff — When  necessary.  In 
the  United  States  the  duty  of  account- 
ing, as  well  as  the  time  and  procedure, 
are  all  regulated  by  statute.  Failure  to 
account  as  constituting  a  breach  of 
the  administration  bond  has  been 
already  considered.  Vol.  I.  p.  641. 
Where  no  estate  comes  to  the  hands 
'  of  the  personal  representative,  there 
is,  of  course,  no  necessity  for  filing 
an  account.  Estate  of  Hutchison,  0 
Lane.  L.  Rev.  24.  And  in  some  states, 
where  the  executor  gives  a  bond  as 
sole  residuary  legatee,  it  dispenses 
by  statute  with  all  further  administra- 
tion or  accounting.  Durfee  v.  Abbott, 
50  Mich.  278.  See  also,  Vol.  I.  p.  626, 
t^  aupra.  In  such  case  even  the 
sureties  on  the  bond  cannot  file  a  bill 
for  an  account.  McElroy  v.  Hatheway, 
44  Mich.  899.  But  an  executor  will 
not  be  relieved  from  the  duty  of  filing 

[*1759] 


an  account  even  where  the  will  gives 
him  discretion  as  to  management  with- 
out responsibility  for  losses.  Estate 
of  Harrison,  2  Pa.  Dist.  108 ;  or  gives 
him  the  whole  estate  for  life  with 
absolute  power  of  sale  and  manage- 
ment. Solomon  «.  Tarver,  79  Ga. 
601.  So,  a  release  by  the  next  of  kin 
to  the  widow  of  the  income  of  the 
entire  estate  will  not  excuse  the  ad- 
ministrator from  accounting.  Probate 
Court  0.  Hazard,  18  R.  1. 1.  And  where 
a  release  by  the  next  of  kin  to  the 
administrator  himself  is  alleged  by 
him  and  denied  by  them,  he  will  be 
required  to  account,  and  the  sufficiency 
of  the  release  may  be  inquired  into  on 
the  accounting.  Matter  of  Read,  41 
Hun  95. 

A  formal  account  is  necessary, 
althougli  the  estate  may  be  less  than 
the  exemption   of  the  administratrix 
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(as  widow),  Clement  ©.  Riley,  20  S.'  C. 
286 ;  and  although  the  administrator 
has  declared  the  estate  insolvent, 
Duncan  o.  Barnes,  Spencer  75 ;  or 
suits  are  still  pending  against  the 
estate.  Estate  of  Nicholson,  16  Phila. 
267;  or  counter  claims  existing  in 
favor  of  the  executor.  Matter  of 
O'Connor,  47  N.  Y.  8.  R.  415.  On 
the  other  hand,  it  is  a  sufficient 
defense  to  allege  a  former  final 
accounting.  Matter  of  Hood,  90  N.  Y. 
512.  But  the  defense  must  he  taken 
by  answer  or  demurrer,  or  it  is  deemed 
to  be  waived.  Remington  «.  Walker, 
21  Hun  822.  And  it  must  allege 
a  settlement  of  account.  Keyser  v. 
Kelly,  4  Redf .  157.  And  the  pendency 
of  a  former  Intermediate  account  is  no 
defense  to  the  statutory  requirement  of 
an  annual  account.  En  parte  Pearce, 
44  Ark.  509. 

Accounting  by  suecesior.  Where  an 
executor  dies  pending  proceedings  for 
settlement,  they  abate,  in  New  York, 
Matter  of  Smith,  1  How.  Pr.  N.  S. 
64 ;  while  in  Mississippi  it  is  the 
duty  of  his  administrator  to  continue 
the  accounting.  Jarnagin  v.  Frank,  59 
Miss.  898.  But  the  attorney  of  an 
administrator  cannot  file  his  account 
after  his  death.  Pickitt  v.  Pickitt,  41 
La.  An.  888. 

Where  an  administrator  dies  without 
an  account  after  filing  an  inventory, 
and  his  executor  finds  no  assets  of  the 
original  estate  and  settles  the  estate 
of  his  own  testator,  he  need  not 
account  in  the  first  administration, 
but  claimants  against  that  estate  will 
take  their  place  with  general  creditors 
of  the  deceased  administrator.  Matter 
of  O'Brien,  45  Hun  284.  But  the 
administ|^tor's  own  failure  to  settle  the 
estate  of  his  intestate  will  not  dispense 
with  his  accounting  for  funds  held 
by  the  intestate  as  administrator  of 
another  estate.  Johnson  «.  Henagan, 
11  8.  C.  98.    Under  the  statutes  by 


which  the  estate  of  a  deceased  executor 
devolves  not  on  his  executor,  but  on  an 
administrator  de  bonis  non,  his  executor 
cannot  be  compelled  to  settle  the  account 
of  the  former  estate.  Reed  i;.  Wilson,  78 
Wi8.  497 ;  S.  C.  75  Wis.  89.  As  to 
such  estates  see  Vol.  I.  pp.  293,  n., 
561,  n.,  ubi  aupra.  Under  the  New 
York  statute  he  can  be  required 
only  to  account  for  such  funds  of  the 
first  estate  as  have  actually  come  into 
his  possession.  Matter  of  Fithian, 
44  Hun  457 ;  Le  Count  v.  Le  Count, 
1  Dem.  29 ;  Code  C.  P.  §  2606.  If 
he  pays  over  the  funds  to  his  successor 
before  the  qualification  of  the  latter, 
he  will  be  entitled  to  credit  in  his 
accounts  when  the  successor  has 
qualified.  Allen  v,  Schriver,  81  Va. 
174.  The  administrator  de  bonis  non 
cannot  sue  his  predecessor  or  the 
estate  of  a  deceased  predecessor,  until 
after  demand  made  of  him  for  the 
funds  of  the  original  decedent.  State  f>. 
Hart,  57  Md.  284.  And  the  adminis- 
trator of  a  deceased  administrator  is 
entitled  to  have  his  estate  settled  before 
turning  over  the  original  estate  to 
the  successor  in  the  administration. 
Foster  v,  Bailey,  157  Mass.  160. 
But  after  an  executor's  removal  he 
may  be  compelled  to  account  and  to 
deliver  the  estate  to  his  successor. 
Matter  of  Hood,  104  N.  Y.  108.  As 
to  suits  by  the  administrator  de  bonis 
non  for  unadministered  assets,  see  Vol. 
II.  p.  160,  ubi  supra.  And  as  to 
actions  by  him  on  the  administration 
bond,  see  Vol.  I.  p.  649,  vid  supra. 

In  New  York,  an  accounting  cannot 
be  instituted  by  the  personal  representa- 
tives of  the  deceased  executor,  but  the 
proceedings  must  be  at  the  instance  of 
the  administrator  ds  bonis  non.  Estate 
of  Ranney,  66  How.  Pr.  291.  So. 
where  the  executor  of  A.  is  cited  to 
account  as  such,  he  cannot  petition  for 
leave  to  account  for  the  administration  of 
A,  as  executor  of  B.    Crawford  «.  Craw- 
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ford,  6  Dem.  87.  But  an  administrator 
de  bonis  non  may  require  an  accounting 
from  representatives  of  tlie  deceased 
administrator,  Matter  of  Latz,  83  Hun 
618 ;  or  executor,  Perkins  «.  Caldwell, 
77N.  C.  488 ;  see  too,  Vol.  II.  p.  161.  n.. 
ubi  supra  ;  or  from  a  retiring  adminis- 
trator. Waring  «.  Lewis,  58  Ala.  615. 
But  to  entitle  him  to  an  account  from 
the  representatives  of  the  deceased  ad- 
ministrator or  executor  it  must  appear 
that  assets  of  the  original  estate  have 
come  to  the  hands  of  such  representa- 
tives. Cross  V.  Baskett,  17  Oreg.  84. 
The  settlement  between  an  outgoing 
administrator  and  the  administrator 
de  bonis  non  is  conclusive  as  to  dis- 
tributees in  the  absence  of  fraud. 
Waring  v.  Lewis,  58  Ala.  615.  But  a 
settlement  of  the  administration  of  a 
deceased  administrator  before  appoint- 
ment of  his  administrator  is  not  binding 
on  his  estate,  State  «.  Drake,  53  Ark. 
850 ;  although  the  settlement  was  made 
with  the  consent  of  his  executor  (before 
letters  issued).  Stockton  o.  Ransom, 
60  Mo.  585. 

Separate  accounts.  Where  there  are 
distinct  trusts  in  the  will,  the  executor 
should  file  a  separate  account  for 
each.  Weeks  v.  Cornwell,  9  Civ.  Pro. 
28  ;  Frame  v.  Willets,  4  Dem.  868.  So, 
where  he  is  executor  and  trustee  under 
the  same  will.  Estate  of  Morris,  16 
Phila.  848 ;  Estate  of  Felt,  18  Phila. 
289.  Before  executors  enter  on  their 
duties  as  trustees  their  account  as  execu- 
tors should  be  fully  closed,  Bacon  t>. 
Bacon,  4  Dem.  5 ;  and  the  executors 
directed  to  hold  as  trustees,  Matter  of 
Willets,  112  N.  Y.  289 ;  and  thereby 
discharged  as  executors.  Laytin  v. 
Davidson,  95  K.  Y.  268.  If  an  admin- 
istrator fails  to  settle  his  estate  as  such, 
and  assumes  to  act  as  guardian,  he 
must  account  for  principal  and  income, 
although  he  claims  to  have  used  the 
estate  to  support  the  infant  beneficiaries. 
Dowling  o.  Feeley,  72  Ga.  557.    If  the 


same  person  is  executor  of  two  estates 
which  are  in  antagonism,  he  cannot  get 
instruction  from  the  court  as  to  how  to 
present  his  accounts.  Matter  of  Solo- 
mons, 8  Dem.  807. 

What  the  account  should  contain. 
The  settlement  of  an  administrator's 
account  involves  simply  the  adjudica- 
tions of  charges  and  debts  and  allow- 
ances, and  should  not  include  distribu- 
tion and  payment  of  legacies.  Arnold 
«.  Smith,  14  R.  I.  217  ;  Jones'  Appeal, 
99  Pa.  St.  124.  It  should  contain  a 
cleiu:  statement  of  the  accountant's 
dealings.  Matter  of  Solomons,  8  Dem. 
807;  charging  him  with  the  property 
inventoried  and  crediting  him  with' the 
debts  and  expenses  paid,  Bechtold  v. 
Read,  4  Dick.  (N.  J.)  Ill  ;  and  see 
Liddell  v.  McVickar,  6  Halst.  44  ;  and 
need  not  show  the  amount  of  the 
residuary  estate.  Bullard  t>.  Benson,  1 
Dem.  486.  If  there  is  a  loss  of  part  of 
the  inventoried  value,  the  inventoried 
value  should  be  accounted  for  and  credit 
asked  for  the  loss.  McCuUy  «.  Lum,  4 
Dick.  (N.  J.)  552.  The  kind  of  money 
actually  received  must  be  accounted 
for,  Magraw  o.  McGlynn,  26  Cal.  420 ; 
including  the  premium  on  gold  coin 
received.  Cunningham  o.  Cauthen,  37 
S.  C.  128 ;  Estate  of  Moore,  95  Cal.  84  ; 
Fultz  «.  Brightwell,  77  Va.  742.  On 
the  other  hand,  the  account  should  not 
include  advancements,  Black  o.  Whitall, 
1  Stockt.  572 ;  nor  foreign  assets  which 
have  not  come  to  the  hands  of  the 
accountant,  Sherman  «.  Page,  85  N.  Y. 
128  ;  nor  debts  of  an  insolvent  non- 
resident, Black  «.  Whitall,  ubi  supra  ; 
nor  proceeds  of  land  received  by  him 
in  his  individual  capacity.  Matter  of 
Brown,  5  Dem.  228 ;  nor  moneys  ob- 
tained by  the  administrator  l^  undue 
influence  in  the  lifetime  of  the  intestate 
from  his  guardian.  Estate  of  Berryhill, 
61  la.  845 ;  or  collected  by  him'  for 
the  deceased  in  his  lifetime  as  his  agent. 
Eavenson's  Appeal ,  84  Pa.  St.  172.   And 


Ch.  II.  §  II.] 


Of  Executors'  Accounts, 


413 


if  articles  speciflcallj  bequeathed  are 
not  accounted  for,  the  executor  will  be 
presumed  to  have  delivered  them  to  the 
legatee.  Matter  of  Pollock,  8Redf.  100. 

Principal  and.  ineoms.  In  stating  an 
account  the  principal  and  income 
should  be  stated  separately.  Estate  of 
Evans,  11  Phila.  113.  A  mistake  may 
be  corrected,  but  where  the  life  tenant 
was  inadvertently  allowed  to  misappro- 
priate part  of  tiie  principal  given  in 
remainder  to  his  children,  the  amount 
so  misappropriated  cannot  be  charged 
by  the  trustee  against  the  remainder. 
Dodd  «.  Winship,  144  Mass.  461.  The 
income  should  include  dividends  de- 
clared after  testator's  death,  Estate  of 
Oassaday,  13  Phila.  865;  Matter  of 
Eernochan,  104  N.  T.  618 ;  but  those 
declared  before  his  death  belong  to  the 
principal,  Matter  of  Kemochan,  nbi 
»upra;  as  also  a  privilege  to  take 
additional  stock,  Moss'  Appeal,  88 
Pa.  St.  264  ;  Biddle's  Appeal,  99  Pa.  St. 
278 ;  Matter  of  Eernochan,  104  N.  Y. 
618 ;  or  profits  of  partnership  business 
derived  from  loans  of  the  individual 
partners  in  excess  of  the  legal  interest 
on  the  amount  loaned,  Mudge  v.  Par- 
ker, 189  Mass.  153 ;  or  profits  resulting 
from  change  of  securities.  Matter  of 
Gerry,  18  Abb.  N.  C.  178.  So,  the  loss 
of  premium  on  United  States  bonds  pur- 
chased by  direction  'of  the  will  for  in- 
vestment of  trust  funds  falls  on  the 
principal,  and  not  the  income.  Shaw 
«.  Cordis,  148  Mass.  448 ;  Farwell  v. 
Tweddle.  10  Abb.  N.  C.  94.  But  if 
property  \b  bought  in  by  the  executor 
for  a  debt  due  the  estate,  and  is  after- 
ward sold  for  less  than  the  principal 
and  interest  due,  the  loss  falls  on  the 
interest,  and  not  on  the  principal. 
Riggs  o.  Cragg,  26  Hun  89. 

In  general,  interest  of  a  trust  fund 
must  bear  the  current  expenses  of  its 
administration,  Butterbaugh's  Appeal, 
98  Pa.  St.  861 ;  such  as  taxes  and 
repairs  of  the  trust  property,  Outcalt «. 


Appleby,  9  Stew.{N.  J.)  73.  So,  taxes 
and  current  interest,  Hepbiim  «. 
Hepburn,  2  Bradf .  74 ;  Estate  of  Bur- 
nett, 18  Phila.  387 ;  but  not  assessments 
for  improvements,  Outcalt  «.  Appleby, 
vbi  supra  ;  nor  arrears  of  interest  due  in 
the  lifetime  of  the  deceased.  Hepburn 
«.  Hepburn,  ubi  supra.  Under  a  be- 
quest of  the  net  income  the  Probate 
Court  may  determine  what  part,  if  any. 
should  be  reserved.  New  England 
Trust  Co.  f>.  Eaton,  140  Mass.  532. 
And  may  even,  in  the  interest  of  the 
life  tenant,  absorb  an  entire  year's 
income  for  the  payment  of  debts  to  save 
the  principal  of  the  estate.  Merryman 
«.  Long,  49  Md.  540.  But  the  general 
administration  expenses  are  payable  out 
of  the  principal,  where  the  entire 
income  is  bequeathed  for  life  to  the 
widow.  Reynolds  v.  Reynolds,  3  Dem. 
82. 

Where  the  will  directed  that  the 
widow  should  occupy  the  farm  "  free 
from  charges,"  which  were  to  be  paid 
"  out  of  the  estate,"  they  were  aUU 
payable  out  of  the  general  income  to 
relieve  the  principal .  Matter  of  Albert- 
son,  113  N.  T.  434.  But  where  the 
income  is  insufficient,  directions  to  pay 
debts  and  support  the  family  "out  of 
the  income  "  may  be  made  good  out  of 
the  principal.  Shaffer  o.  Shaffer,  16 
S.  C.  625. 

IntereH.  An  administrator  must 
account  for  all  interest  actually  received, 
Oswald's  Appeal,  3  Grant  Gas.  800; 
State  0.  MayheWy  4  Halst.  70 ;  Williams 
«.  American  Bank,  4  Met.  317  ;  and  he 
will  be  charged  with  interest  after  a 
reasonable  time  if  he  fails  to  account 
for  interest,  Bentley  v.  Shreve,  2  Md. 
Ch.  215 :  especially  where  he  has 
received  interest  and  conceals  the  par- 
ticulars as  to  the  amount  received. 
Smiley  o.  Smiley,  80  Mo.  44.  If  he  has 
kept  no  account  of  the  interest  received 
on  securities  in  hand,  he  may  be  charged 
with  interest  for  the  entire  time  he  has 
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retained  them.  Jackson  o.  Shields,  87 
N.  C.  487.  And  he  will  be  charged 
with  compound  interest,  if  he  has 
received  it,  Jennison  «.  Hapgood,  10 
Pick.  77 ;  but  not  with  usury  or  other 
compensation  unlawfully  exacted  by 
him  from  the  debtor.  Gordon  o.  West, 
8  N.  H.  444. 

InUreit  on  M>U  due.  An  administra- 
tor or  executor  is  charged  with  interest 
on  his  own  debts  to  the  estate,  Cal- 
vert V,  Holland,  9  B.  Mon.  458 ;  even 
during  the  first  year  after  the  testator's 
death,  Clarke's  Appeal,  2  Watts  405 ; 
although  he  has  paid  off  debts  of  the 
estate  which  he  claims  to  have  been  a 
satisfaction  of  his  debt.  Ackennan's 
Case,  18  Stew.  (N.  J.)  588. 

But  an  executor  is  not  chargeable 
with  interest  on  debts  of  others  until 
they  are  actually  collected.  Cavendish 
V,  Fleming,  8  Munf .  108  ;  especially  if 
there  is  any  doubt  as  to  the  ownership 
of  the  fund  when  collected.  Dillard  v. 
Tomlinson,  1  Munf.  188.  In  general,  he 
is  chargeable  with  interest  on  debts 
collected  from  the  time  of  collection, 
Evans  «.  Smith,  84  N.  C.  146  ;  or,  if  he 
has  kept  no  accounts,  from  the  time  the 
debt  became  due.  Finch  v.  Ragland,  2 
Dev.  £q.  187.  So,  where  he  has  neg- 
lected  to  pay  over  income  received  as 
directed  by  the  will,  he  will  be  charged 
with  interest  on  the  amount  from  the 
time  when  it  should  have  been  paid. 
Guthrie  «>.  Wheeler,  51  Conn.  207. 

Interest  on  funds  retained.  But  a  per. 
sonal  representative  is  not  charged  with 
interest  on  funds  retained  for  any  proper 
reason,  Lund  o.  Lund,  41  N.  H.  850  ; 
such  as  to  meet  contingencies,  Wilson  o. 
Wilson,  8  GiU  <&  J.  20  ;  Davis*  Appeal, 
28  Pa.  St.  206 ;  which  he  holds  him- 
self  ready  to  pay,  Burtis  v.  Dodge,  1 
Barb.  Ch.  77 ;  or  for  the  payment  of 
debts,  Minuse  «.  Cox,  5  Johns.  Cas. 
'441 ;  Jacot  v.  Emmett,  11  Paige  142 
Pace  V.  Burton,  1  McCord  Ch.  247 
Lafont  V.  Ricaud,  1   Bail.  Eq.  487 


especially  where  the  sums  received  are 
small  and  the  debts  large,  Slade  v. 
Slade,  10  Vt.  102 ;  or  for  distribution. 
Johnson  v.  Holifield,  82  Ala.  128. 

As  a  general  rule,  interest  is  not 
charged  on  funds  retained  by  the  ex- 
ecutor pending  settlement  of  the  estate, 
unless  they  are  detained  unnecessarily 
or  are  used  by  him,  Stearns  o.  Brown, 
1  Pick.  580 ;  Lamb  v.  Lamb,  11  Pick. 
871 ;  Boynton  «.  Dyer,  18  Pick.  1 ; 
Chase  «.  Lockerman,  11  Gill  &  J.  185  ; 
Wendell  v.  French,  10  N.  H.  205; 
Commonwealth  «.  Mateer,  16  Serg.  & 
R  416 ;  Wilson  v.  Lineberger,  88  N.  C. 
416;  Knight  v.  Loomis,  80  Me.  204; 
Earr  v.  Earr,  6  Dana  8 ;  Overstreet  «. 
Potts,  4  Dana  188;  Thompson  «. 
Sanders,  6  J.  J.  Marsh.  04 ;  especially 
where  he  has  managed  the  estate  with- 
out charge  or  commission,  and  held  him- 
self ready  to  pay  out  and  account  for 
the  fund,  Barclay  v.  Cooper,  15  Stew. 
(N.  J.)  516 ;  or  where  he  has  retained 
the  fund  because  he  was  unable  to  invest 
it  properly,  Bartlett  v.  Fitz.  50  N.  H. 
502 ;  and  where  the  balance  was  ordi> 
narily  in  his  own  favor  against  the 
estate.  Mathews  «.  Bennett,  21  N.  H. 
100.  The  allowance  of  interest  against 
the  executor  or  administrator  rests  ordi- 
narily in  the  discretion  of  the  court, 
Pettus  9.  Clawson.  4  Rich.  Eq.  02; 
and  depends  on  the  facts  of  the  particu- 
lar case.  Field  v.  Colton,  7  Bradw.  870 ; 
and  not  on  the  mere  existence  of  a 
balance  in  hand.  Johnson  v,  Eicke,  7 
Habt.  816. 

Interest  for  delay  in  settlement. 
Interest  may  be  charged  against  the 
personal  representative  for  delay  in  the 
final  settlement  of  his  account,  Clark  9. 
Hughes,  71  Ala.  168 ;  without  excuse. 
May  V.  Green,  75  Ala.  162  ;  and  for  an 
unreasonable  time,  Eubank  «.  Clark, 
78  Ala.  78 ;  especially  if  he  has  kept 
no  account  and  files  no  statement  of 
account,  Pickens  t>.  Miller,  88  N.  C. 
548 ;  although  permitted  by  order  of 
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the  court  to  retain  a  sum  for  certain 
purposes,  he  may  bceome  chargeable 
with  interest  for  prolonged  neglect  and 
delay.  Lyles  e.  Hatton,  6  Gill  &  J. 
122.  So,  if  he  retains  funds  for  many 
years  without  accounting,  Estate  of 
Christie,  1  Tuck.  81 ;  Comegys  «.  State, 
10  Gill  &  J.  176 ;  Estate  of  Schofield, 
99  111.  618  ;  or  even  after  the  statutory 
year  allowed  for  settlement.  Estate  of 
Seligman,  Myrick's  Prob.  8.  But  he 
will  not  be  charged  with  interest  in 
favor  of  next  of  kin  who  are  in  equal  de- 
fault. Forward  v.  Forward,  6  Allen  494 ; 
especially  where  the  settlement  has  been 
delayed  by  litigation,  Clark  «.  Gerard, 
73  Ala.  456 ;  or  pending  exceptions 
to  the  account.  Hoopes  «.  Brinton,  8 
Watts  78 ;  Dietrich  «.  Heft,  5  Pa.  St. 
91.  So  too,  as  to  guardians.  Mc- 
Elhenny's  Appeal,  49  Pa.  St.  847.  See, 
however,  Yundt's  Appeal,  13  Pa.  St. 
676.  And  he  is  not  charged  for  interest 
on  moneys  received  pending  an  inter- 
mediate accounting.  Trust  Co.  o.  Bixby, 
2  DenL  464 ;  such  funds  being  left  for 
consideration  in  a  subsequent  account. 
Belcher  o.  Branch,  11  R.  I.  226. 

Intereit  for  delay  in  diitributum.  An 
administrator  may  be  charged  with  in- 
terest on  a  distributable  fund,  although 
the  minor  distributees  were  without 
guardian  and  the  account  was  long 
in  litigation.  Flintliam's  Appeal,  11 
Serg.  &  R.  16.  The  infancy  of  the 
legatee  is  no  excuse.  Bitzer  v.  Hahn, 
14  Serg.  &.  R.  282.  So,  the  want  of  a 
guardian  has  been  held  to  be  of  itself  no 
excuse  for  delaying  the  distribution. 
Sanderson  «.  Sanderson,  20  Fla.  292. 
But  see,  contra,  Sparhawk  v.  Buell,  9 
Yt.  41 ;  Cavendish  v.  Fleming,  8  Munf. 
198.  And  if  a  legacy  payable  to  the 
legatee  at  the  age  of  twenty-one  with 
accumulated  interest  is  converted  by 
the  executor,  he  will  be  charged  with 
the  accumulations  and  compound  in- 
terest after  the  majority  of  the  legatee. 
HcKim  V.  Hibbard,  142  Mass.  422. 


But  where  the  executor  holds  a  fund 
for  the  legatee,  he  will  not  be  charged 
with  interest  if  he  has  not  used  the 
fund  or  mingled  it  with  his  own,  Lake 
V.  Park,  4  Harr.  (N.  J.)  108  ;  as  in  the 
case  where  the  delay  was  due  to  the 
fact  that  some  of  the  next  of  kin  could 
not  be  ascertained.  Roper  €.  Burton, 
107  N.  C.  626.  But  he  will  be  charged 
with  interest  where  he  has  not  had  the 
fund  ready  for  distribution,  Estate  of 
Kline,  8  Lane.  L.  Rev.  856 ;  and  has 
made  no  provision  for  it  for  a  long 
period  of  years.  Salisbury  v.  Colt,  12 
C.  E.  Gr.  492.  A  fund  belonging  to  an 
absent  distributee  should  be  kept  one 
year  and  then  invested,  and  an  executor 
will  be  liable  for  interest  for  failure  to 
do  so,  Walthour  v.  Walthour,  2  Grant 
Cas.  102 ;  especially  where  the  will 
directed  that  the  fund  be  put  at  interest 
to  pay  the  legacies.  Adams  v.  Spauld- 
ing,  12  Conn.  360.  The  representatives 
of  a  legatee  do  not  lose  their  right  to 
interest  by  a  prolonged  absence  of  many 
years,  raising  a  presumption  of  his  death, 
and  their  failure  for  many  years  to  take 
out  letters  and  apply  for  the  legacy. 
Bourne  c.  Meehan,  1  Gratt.  292.  So,  an 
executor  will  be  charged  with  interest 
on  income  retained  after  it  is  due  to  a 
legatee,  Lathrop  v.  Smalley,  8  C.  E.  Gr. 
192 ;  or  on  arrears  of  annuity,  Bowles  v. 
Drayton.  1  Desaus.  489  ;  or  on  interest 
directed  to  be  accumulated  for  the 
legatee  until  his  majority.  Miller  9. 
Congdon,  14  Gray  114. 

Intereit  for  failure  to  inveet  Execu- 
tors are  chargeable  with  interest  for 
negligence  to  invest  funds  which  are 
properly  subject  to  investment,  Wil- 
liamson V.  Williamson,  6  Paige  298 ; 
De  Peyster  v.  Clarkson,  2  Wend.  77 ; 
Estate  of  Vemer,  6  Watts  260  ;  Pox  r. 
Wilcocks,  1  Binn.  194  ;  King  v.  Berry, 
2  Gr.  Ch.  261  ;  Frey  v.  Frey,  2  C.  E. 
Gr.  71  ;  Pickens  «.  Miller.  88  N.  C. 
543  ;  Duncan  v.  Dent,  6  Rich.  Eq.  7  ; 
Garnett  v.  Carr,  8  Leigh  407 ;  especially 
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where  the  amounts  are  large,  Estate  of 
Evans,  11  Phila.  118  ;  and  retained  for 
a  long  time,  Estate  of  Lloyd,  82  Pa.  St. 
148 ;  and  in  disregard  of  express  direc- 
tions of  the  will,  Handly  v,  Snodgrass, 
9  Leigh  484  ;  and  actually  withdrawn 
by  the  executor  from  the  general  fund, 
Eliott  V.  Sparrell,  114  Mass.  404 ;  and 
used  for  his  individual  purposes.  Gil- 
man  «.  Qt\  I  man ,  6  Lans.  1 .  They  may  be 
charged  with  interest  before  the  end  of 
the  first  year,  if  the  funds  are  unneces- 
sarily retained,  Brandon  o.  Hoggatt, 
32  Miss.  885;  or  after  the  expiration  of  a 
reasonable  time  to  invest,  Luken's  Ap- 
peal, 47  Pa.  St.  866 ;  or  after  six  months 
from  the  receipt  of  the  moneys,  Duns- 
comb  o.  Dunscomb,  1  Johns.  Ch.  508 ; 
or  after  six  months  from  receipt  on 
moneys  received  after  the  end  of  the 
first  year.  Estate  of  Merrick,  1  Ashm. 
805.  They  are  not  chargeable,  if  the 
funds  are  retained  for  the  purposes  of 
the  administration,  Burnside  v.  Robert- 
son, 28  S.  C.  688 ;  McCaw  «.  Blewit,  1 
Bail.  Ch.  98 ;  Miller  «.  Beverleys,  4 
H.  <&  Munf .  416 ;  Griswold  «.  Chandler, 
5  N.  H.  492  ;  Taveau  v.  Ball,  1  McCoid 
Ch.  466;  but  are  chargeable  if  they 
create  a  fund  unnecessarily  by  a  deposit 
to  meet  expenses.  Spaulding  i;.  Wake- 
field, 68  Yt.  660. 

In  general,  the  executor  will  be 
charged  with  interest  qu  his  annual 
balances.  Burwell  v.  Anderson,  8 
Leigh  848  ;  Estate  of  McCall,  1  Ashm. 
867  ;  Koon  t>.  Munro,  11  S.  C.  189 ; 
Pettus  v.  Clawson.  4  Rich.  Eq.  92 ; 
Jordan  v.  Hunt,  2  Hill  Ch.  145 ; 
Walker  v.  Bynam,  4  Desaus.  655  ;  Row- 
land V.  Best,  2  McCord  Ch.  817  ;  unless 
necessarily  kept  for  purposes  of  the 
estate,  Darrell  v.  Eden,  8  Desaus.  241  ; 
and  unless  tlie  amounts  are  small, 
Woods  V.  Garnett,  6  Leigh  271 ;  in  which 
case  he  will  not  be  charged,  whether 
he  has  used  the  funds,  Rapalje  v. 
Norsworthy,  1  Sandf .  Ch.  899  ;  or  not. 
Myers  «.   Myers,  98   Mo.   262.      But 


commissions  are  not  to  be  deducted 
before  charging  interest  on  such 
balances.  Vanderheyden  v.  Vanderhey- 
den,  2  Paige  287  ;  Mathis  «.  Mathis,  3 
Harr.  (N.  J.)  59. 

Interest  for  use  of  funds.  Where  the 
executor  uses  the  funds  for  his  own 
purposes  or  mingles  them  with  his  own, 
he  is,  in  general,  chargeable  with 
interest,  Kellett  «.  Rathbun,  4  Paige 
102  ;  Brown  v,  Ricketts,  4  Johns.  Ch. 
803  ;  Manning  v.  Manning,  1  Id.  627 ; 
Estate  of  Dyott,  2  Watts  &  S.  667 ; 
Aldridge  v.  McClelland,  9  Stew.  (N.  J.) 
288 ;  Mathis  v.  Mathis,  8  Harr.  (N.  J.) 
59 ;  Estate  of  Vemer,  6  Watts  250 ; 
Patterson  t>.  Nichol,  Id.  879  ;  Gilbert's 
Appeal,  78  Pa.  St.  266;  Clawson's 
Appeal,  84  Pa.  St.  51 ;  Estate  of  Kline. 
8  Lane.  L.  Rev.  856  ;  Powell  tJ.  Powell, 
10  Ala.  900 ;  Ivey  v.  Coleman,  42  Id. 
409  ;  Rogers  v.  Tullos,  51  Miss.  686  ; 
Powell  o.  Cooper,  42  Miss.  221  ;  Matter 
of  Herterman,  78  Cal.  545  ;  Merrifield 
V.  Longmire,  66  Cal.  180 ;  especially 
where  settlement  is  delayed,  Matter  of 
Hilliard,  88  Cal.  428;  or  accounting 
refused.  Myers  t>.  Myers,  2  McCord 
214.  If  he  uses  the  fund,  he  will  be 
charged  with  interest,  although  he 
might  properly  have  held  the  fund  idle 
for  the  purposes  of  the  estate.  Ogilvle 
«.  Ogilvie,  1  Bradf .  866 ;  Findley  v. 
Smith,  7  Serg.  &  R.  264.  If  he  uses 
the  money  or  mingles  it  with  his  own, 
he  will  be  liable  for  interest  whether  he 
is  ready  to  pay  it  over  at  the  proper 
time,  Estate  of  Clark,  58  Cal.  866 ;  or 
not,  Jacob  t.  Emmett,  11  Paige  142; 
although  the  contrary  has  been  held, 
where  he  was  always  ready  to  pay  it 
over.  Beverleys  c.  Miller,  6  Munf.  99. 
Where  he  has  held  the  fund  in  cash  for 
several  years,  ^e  will  be  charged  with 
the  interest,  on  the  presumption  that  he 
has  made  use  of  it,  Hasler  v.  Hasler,  1 
Bradf.  248 ;  especially  where  he  refuses 
to  account,  Armstrong  v.  Walker,  150 
Pa.  St.  585  ;  and  in  the  absence  of  a 
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sworn  denial.  Ivey  v.  Coleman,  42  Ala. 
409.  So,  it  is  equivalent  to  use  of  the 
funds  if  he  deposits  them  in  his  own 
bank  account  and  procures  a  discount 
on  the  strength  of  the  deposit.  Estate 
of  Prescott,  1  Tuck.  480.  If  he  mingles 
or  uses  the  fund  as  his  own,  he  will  he 
charged  with  interest  from  the  receipt 
of  the  money,  Gamiss  t>.  Gardner,  1 
Edw.  Ch.  128 ;  Estate  of  Hood,  1  Tuck. 
396 ;  Amett  v,  Linney,  1  Dev.  Eq.  869 ; 
Estate  of  Stott,  Myrick's  Prob.  168  ;  or 
from  the  time  of  mingling  it  with  his 
own.  Smith  «.  Combs,  4  Dick.  (N.  J.) 
420.  So,  if  he  purchases  property  of 
the  estate  and  enjoys  it  and  gives  a 
receipt  for  the  purchase  money.  Com- 
monwealth 9.  Mateer,  16  Serg.  &  R 
416  ;  or  transfers  property  of  the  estate 
to  himself.  Jameson  «.  Shelby,  2 
Humph.  198. 

Compound  interest.  In  general,  an 
executor  or  administrator  will  not  be 
charged  with  compound  interest  if  he 
has  acted  in  good  faith.  Freeman  v. 
Freeman,  4  Redf.  211 ;  and  with  the 
acquiescence  of  the  next  of  kin,  Matter 
of  Kennedy,  80  N.  Y.  S.  R.  215  ;  S.  C.  2 
Connoly  216  ;  but  only  in  case  of  gross 
delinquency.  Tucker  v.  McDermott,  2 
Redf.  321 ;  Ackermano.  Emott,  4Barb. 
626 ;  Smith  o.  Kennard,  88  Ala.  695 ; 
although  he  should  have  put  out  the 
fund  or  paid  it  over,  English  «.  Harvey, 
2  Rawle  805  ;  and  has  neglected  to  file 
his  account,  Bryant  f.  Craig,  12  Ala. 
354 ;  and  although  the  court  has  made 
ap  order  for  payment  of  the  fund. 
Matter  of  Lawrence,  2  Connoly  53. 
So,  he  will  not  be  charged  with  com- 
pound interest  for  neglect  to  get  posses- 
sion of  the  real  property  held  adversely 
if  there  are  no  funds  for  suit  and  no 
profits  have  been  received  by  him. 
Wheeler  v.  Bolton,  92  Cal.  159. 

But  compound  interest  will  be 
charged  against  him  where  he  has  been 
guilty  of  great  delay  in  accounting, 
Estate  of  Sanderson,  74  Cal.  199  -  rests 


being  made  and  interest  compounded 
every  three  years,  Moor  v.  Beauchamp, 
5  Dana  70  ;  or  every  six  years.  Fall  f>, 
Simmons,  6  Ga.  265  ;  Kenan  «.  Hall,  8 
Ga.  417. 

So,  an  executor  or  trustee  will  be 
charged  with  compound  interest  where 
he  has  used  the  funds  and  not  accounted 
for  the  profits,  Hook  t^.  Payne,  14  Wall. 
252 ;  Barney  «.  Saunders,  16  How. 
585 ;  McKnight  u.  Walsh,  9  C.  E.  Gr. 
498 ;  Berwick  f.  Halsey,  4  Redf.  18 ; 
Peyton  u.  Smith,  2  Dev.  &  B.  Eq.  825  ; 
Merrifield  o.  Longmire,  66  Cal.  180 ; 
Winder  v,  Diffenderfer,  2  Bland  166 ; 
Troup  17.  Rice,  55  Miss.  278 ;  being 
charged  in  such  case  the  highest  rate 
of  interest  compounded.  Williams  v, 
Petticrew,  62  Mo.  460.  But  see 
Cruce  t>.  Cruce,  81  Mo,  676.  Where  he 
has  used  the  fund  for  many  years,  the 
interest  will  be  compounded  in  annual 
rests,  although  he  was  ready  to  pay 
over  the  fund  when  required.  Estate 
of  Clark,  63  Cal.  855.  So,  if  a  trustee 
mingles  with  his  own  and  uses  the  trust 
funds  and  has  made  more  than  simple 
interest,  Utica  Insurance  Co.  v.  Lynch, 
11  Paige  520 ;  or  uses  the  funds  and 
refuses  to  disclose  the  profits  made. 
McKnight  v.  Walsh,  9  C.  E.  Gr.  498 
Schieffelin  «.  Stewart,  1  John.  Ch.  620 
Swindall  «.  Swindall,  8  Ired.  Eq.  285 
or  speculates  with  the  funds  and  refuses 
to  account,  Diffenderfer  o.  Winder,  3 
Gill  <&  J.  311 ;  or  speculates  and  makes 
no  account  for  ten  years,  Johnson  v. 
Hedrick,  33  Ind.  129 ;  or  claims  the 
fund  adversely,  and  refuses  to  account 
for  its  use,  and  fails  to  disprove  fraud. 
Jennison  v.  Hapgood,  10  Pick.  77. 
But  where  he  has  used  the  fund  and 
charged  himself  with  interest  on  the 
money  used,  he  will  not  be  charged 
with  compound  interest  in  the  absence 
of  evidence  showing  that  the  profits 
received  by  him  have  exceeded  the  in- 
terest charged.  Gilman  v.  Gilman,  2 
Lans.  1 
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An  executor  will  be  charged  com- 
pound interest  where  he  has  retained 
the  amount  of  a  legacy  for  many  years 
without  investment,  and  with  no  pro- 
vision for  interest  or  payment,  Salis- 
bury «.  Colt,  12  C.  E.  Gr.  492 ;  Voor- 
hees  9.  Stoothoff,  6  Halst.  145  ;  or  has 
invested  the  fund  and  received  and  ap- 
propriated the  income,  Male  v.  Wil- 
liams, 3  Dick.  (N.  J.)  88,  and  he  may 
be  charged  with  simple  interest  as  ex- 
ecutor, and  afterward  with  compound 
interest  as  guardian  of  the  legatee. 
Hodge  t?.  Hawkins,  1  Dev.  &B.  Eq.  564. 
8o,  compound  interest  may  be  charged 
for  making  improper  investments, 
Sanderson  «.  Sanderson,  17  Fla.  820 ; 
or  for  mingling  trust  funds  and  not 
rendering  account  of  investments,  Spear 
«.  Tinkham,  2  Barb.  Ch.  211  ;  espe- 
cially where  the  will  directed  invest- 
ment of  the  fund,  Remington  «. 
Walker,  99  N.  Y.  626  ;  Eliott  t?.  Spar- 
rell,  114  Mass.  404  ;  Hough  «.  Harvey, 
71  m.  72 ;  Voorhees  v.  Stoothoflf,  6 
Halst.  145  ;  or  provided  for  accumula- 
tion of  the  interest,  Ferine  t?.  Petty,  7 
Stew.  (N.  J.)  193 ;  McKim  «.  Hibbard, 
142  Mass.  422  ;  and  required  annual 
accounts.  Voorhees  «.  Stoothoff,  6 
Halst.  146 ;  Hough  c.  Harvey,  71  111. 
72. 

Interest  will  generally  be  com- 
pounded with  annual  rests.  Remington 
«.  Walker,  99  N.  Y.  626 ;  Eliott  «. 
Sparrell,  114  Mass.  404 ;  Voorhees  i;. 
Stoothoff,  6  Halst.  145.  The  court  may, 
however,  direct  a  biennial  rest.  Smith  «. 
Lampton,  8  Dana  69 ;  and  the  circum- 
stances of  the  particular  case  will,  in 
general,  provide  the  rule  for  that  case. 
Tlius,  in  a  case  where  a  trust  fund  was 
created  with  accumulation  of  interest 
for  minor  children,  and  payment  of  the 
several  shares  as  the  children  arrived 
at  maturity,  and  the  fund  was  converted 
by  the  trustee  to  his  own  use,  he  was 
charged  with  compound  interest  on  the 
several  shares  from  the  time  when  they 


should  have  been  paid.  McEim  v.  Hib- 
bard, 142  Mass.  422. 

Bate  of  interest.  The  rate  of  interest 
to  be  exacted  from  trustees  for  their 
neglect  to  make  seasonable  investments 
depends  upon  the  circumstances  of  each 
case,  and  cannot  be  determined  by  any 
unvarying  rule.  Morgan  v.  Morgan,  4 
Dem.  353.  Thus,  he  is  not  chargeable 
with  seven  per  cent,  on  monqy  de- 
posited at  four  or  five  per  cent.,  unless 
it  appears  that  with  reasonable  dili- 
gence more  interest  might  have  been 
obtained.  Shuttle  worth  r.  Winter,  55 
N.  Y.  624.  But  if  he  has  employed 
the  fund  in  his  own  business,  he  is 
liable  for  the  highest  rate  of  interest. 
Matter  of  Davis,  62  Mo.  450  ;  Williams 
v.  Petticrew,  Id.  460;  Morgan  t. 
Morgan,  4  Dem.  353 ;  e.  g,,  for  ten  per 
cent,  (not,  however,  compounded). 
Cruce  V.  Cruce,  81  Mo.  676. 

Interest — Payments  credited.  If  the 
administrator  has  not  unnecessarily 
retained  the  moneys  of  the  estate,  he 
will  be  allowed  in  his  accounts  for 
interest  actually  paid  on  claims,  Bil- 
lington's  Appeal,  3  Rawle  48 ; 
Benagh  v.  Turrentine,  60  Ala.  557 ; 
but  not  if  he  has  negligently  and 
needlessly  allowed  the  claim  to  remain 
unpaid,  Callaghan  «.  Hall,  1  Serg.  & 
R.  24 ;  nor  if  he  allowed  interest 
improperly  on  an  open  account. 
Matter  of  Strickland,  1  Connoly,  435  ; 
or  has  paid  more  than  legal  interest. 
Estate  of  Dunne,  58  Cal.  543.  And 
he  will  not  be  allowed  interest  on  ad- 
vances for  the  payment  of  debts  made 
necessary  by  turning  over  the  assets 
prematurely  to  the  life  tenant.  Mc- 
Gougan  v.  Hall,  21  S.  C.  600. 

Profits.  The  trust  estate  is  entitled 
to  all  profits  which  are  made  with  its 
funds  by  an  executor,  Haberman's 
Appeal,  101  Pa.  St.  329 ;  Voorhees  v. 
Stoothoff,  6  Halst.  145 ;  Johnson  v. 
Kay,  8  Humph.  142;  Whitney  t?. 
Peddicord,  63    111.    249 ;   or    trustee. 
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Barney  «,  Saunders,  16  How.  685; 
Blauvelt  «.  Ackerman,  5  G.  E.  Gr. 
148;  Staate  «.  Bergen,  2  C.  E.  Gr. 
554 ;  Myers  v,  Myers,  2  McCord  214 ; 
or  guardian,  Martin  «.  Ray  bom,  42 
Ala.  648 ;  and  the  sureties  on  the  ad- 
ministration  bond  will  be  liable  for 
such  profits.  Watson  «.  Whitten,  8 
Hich.  224.  An  executor  will  be  liable 
to  creditors  even  for  the  profits  of 
a  business  (specifically  bequeathed)  in 
the  hands  of  the  legatee.  Matter  of- 
Quinn,  80  N.  Y.  8.  R.  210.  If  he 
uses  the  fund  himself,  he  will  be 
responsible  for  the  entire  income 
received  from  it,  though  it  exceeded 
ordinary  interest.  Marsh  o.  Ren  ton, 
99  Mass.  132.  He  must  account  either 
for  interest  or  profits  at  the  option  of 
the  parties  interested.  Robinett's  Ap- 
peal, 86  Pa.  St.  174 ;  Matter  of  Hoi- 
bert,  89  Cal.  597;  Kyle  «.  Barnett, 
17  Ala.  806;  McElroy  «.  Thompson, 
42  Ala.  656 ;  Billingslea  «.  Glenn,  45 
Ala.  540 ;  Morgan  t>.  Morgan,  4  Dem. 
858. 

He  cannot  deal  in  any  way  with  the 
funds  of  the  estate  for  his  own  profit. 
Ackerman  v.  Emott,  4  Barb.  626.  He 
cannot  contract  with  an  heir  at  law 
to  receive  part  of  the  estate  in  case  the 
will  is  set  aside.  Miller's  Appeal,  80 
Pa.  St.  478.  So,  a  purchase  for  in- 
adequate consideration  by  the  adminis- 
trator through  an  attorney  from  the 
heirs  will  be  set  aside,  Handlin  «. 
Davis,  81  Ey.  84 ;  and  the  administra- 
tor must  account  to  an  infant  heir  for 
his  share  of  the  profits  received  from 
such  contract.  Martin  v.  Fielder,  82 
Ya.  455.  And  if  the  executor  sells 
property  of  the  estate  for  more  than 
its  appraised  value,  he  must  account 
for  the  increased  value.  Osborne  o. 
Graham,  80  Ark.  66. 

Purchase  by  the  executor  at  his  own 
sale.     An  executor    cannot    purchase 
^property  of   the  estate    for   his  indi- 
vidual   benefit,     Smith     v.    Lansing, 


22  N.  T.  520;  or  at  his  own  sale. 
Field  V.  Colton,  7  HI.  Ap.  879  ;  Blau- 
velt V.  Ackerman,  5  0.  E.  Gr.  148 ; 
or  in  his  own  foreclosure  proceeding ; 
Everton  v,  Tappen,  5  Johns.  Ch. 
497 ;  or  under  an  execution  sale  of 
the  goods  of  a  debtor  of  the  estate, 
Haberman's  Appeal,  101  Pa.  St.  829 ; 
And  he  will  be  liable  for  its  appraised 
value,  although  purchased  for  a  less 
price.  Blackwell  v.  Blackwell,  4 
Stew.  (N.  J.)  796,  aflfg.  2  Id.  576; 
Griswold  v.  Chandler,  5  N.  H.  492. 
So,  he  must  account  for  the  full  value 
of  testator's  real  property  bought  in  at 
a  sufficient  sale  and  resold  by  him. 
Bechtold  v.  Read,  4  Dick.  (K.  J.)  111. 
If  he  converts  property  of  the  estate 
to  his  own  use,  he  will  be  liable  for  its 
appraised  value.  Miller  v,  Towles,  4 
J.  J.  Marsh.  255. 

Any  sale  by  a  trustee  to  himself  is 
voidable,  irrespective  of  the  good  faith 
of  the  purchaser,  Piatt  v,  Longworth, 
27  O.  St.  159;  Bellamy  «.  Bellamy, 
6  Fla.  62 ;  Mason  «.  Martin,  4  Md. 
124 ;  if  proceedings  to  avoid  it  are 
taken  within  a  reasonable  time. 
Williams  v.  Rhodes,  81  111.  571.  The 
cestui  que  trust  may  elect  to  take  the 
consideration  or  to  avoid  the  sale  and 
retain  the  property.  Litchfield  v. 
Cudworth,  15  Pick.  28;  Staats  v, 
Bergen,  2  C.  E.  Gr.  554 ;  Chapman  v. 
Comings,  48  Vt.  16  ;  Green  «.  Sargent. 

23  Vt.  466;  Mead  t>.  Byington,  10 
Vt.  116.  If  the  sale  has  been  treated 
by  the  cestui  que  trust  as  valid,  and  the 
executor  has  accounted  for  the  ap- 
praised value  (in  excess  of  the  valua- 
tion paid),  he  will  not  be  accountable 
for  subsequent  profits  or  dividends. 
Stewart's  Appeal,  110  Pa.  St.  410.  A 
purchase  by  the  executor  through  the 
intervention  of  a  third  party  stands  on 
the  same  footing  and  will  be  set  aside, 
or  the  executor  will  be  liable  for  the 
real  value.  Ames  v.  Downing,  1  Bradf . 
821.    So,  if  the  purchase  is  made  in- 
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directly  and  for  the  benefit  of  the 
executor's  wife.  Davone  «.  Fanning,  2 
Johns.  Ch.  262.  Where  the  sale  is  set 
aside,  an  administrator  is  entitled  to 
have  his  purchase  money  refunded. 
Teackel  a,  Litchfield,  13  Allen  417. 

An  executor  will  hold  for  the  benefit 
of  the  estate  property  which  he  has 
purchased  under  a  foreclosure  sale, 
Van  Vleck  o.  Lounsbury,  84  Hun 
568 ;  Matter  of  Gilbert,  89  Hun  61  ; 
Schoonmaker  o.  Van  Wyck,  81  Barb. 
467  ;  or  under  a  testamentary  power  of 
sale  to  himself.  Clark  «.  Blackington, 
110  Mass.  869.  A  purchaser  from  him 
with  notice  takes  no  title, Rogers  o.  Fort, 
19  Ga.  94 ;  Booyer  t>.  Hodges,  46  Miss. 
78  ;  and  property  may  be  followed  into 
the  hands  of  a  collusive  purchaser. 
Petrie  c.  Clark,  11  Serg.  <&  R.  877. 

Purchase  of  oMtU — Claims.  Where 
an  executor  or  administrator  charges 
himself  in  his  account  with  assets  at 
their  cash  value,  the  specific  assets  be- 
come his  individual  property.  Smith 
«.  Gregory,  75  Mo.  121 ;  Harwood  v. 
Harper,  64  Ala.  659.  So  too,  notes  or 
securities  taken  by  him  for  the  estate, 
Blakely  o.  Carter,  70  Wis.  540;  or 
property  of  the  estate  converted  by  him 
and  accounted  for.  Sowles  v.  First 
National  Bank,  64  Fed.  Rep.  664. 
And  such  property  cannot  be  followed 
into  the  hands  of  one  to  whom  he  has 
transferred  it,  although  he  afterward 
becomes  insolvent  and  unable  to  pay 
the  balance  charged  against  him  in  the 
account.  Bellows  «.  Sowles,  68  Fed. 
Rep.  325.  An  executor  cannot  make 
profit  out  of  the  purchase  of  claims 
against  the  estate,  Paff  v.  Kinney, 
1  Bradf .  1 ;  and  will  be  allowed  only 
for  what  he  has  actually  paid  for  the 
claim.  Wolf  v.  Banks,  41  Ark.  104 
Calvert  «.  Holland,  9  B.  Mon.  458 
Miller  «.  Towles,  4  J.  J.  Marsh.  255 
Carruthers  v.  Corbin,  38  Ga.  75 
although  he  purchased  the  claim  be- 
fore, and   in   anticipation   of,  taking 


out  letters.  Chevallier  v,  Wilson,  1 
Tex.  161.  If  he  buys  an  adverse  claim, 
the  distributees  may  ratify  t)ie  pur<> 
chase  and  take  the  benefit  of  it.  Wis- 
wall  V,  Stewart,  32  Ala.  488.  On  the 
other  hand,  if  he  buys  a  claim  without 
regard  to  just  set-offs,  he  can  only 
have  allowance  for  the  sum  actually 
due  from  the  estate.  Sorrels  9. 
Trantham,  4Q  Ark.  886. 

Beat  eatale  —  Proceedi,  rents,  and 
chargee.  In  general,  the  account  of 
an  executor  or  administrator  should 
contain  only  the  transactions  relating 
to  the  personal  property,  and  not 
receipts  and  payments  on  account  of 
the  realty.  Comwell  v.  Deck,  2  Redf. 
87 ;  Lucy  v,  Lucy,  66  N.  H.  9 ; 
Walker's  Appeal,  116  Pa.  St.  419. 

Thus,  the  account  of  an  adminis- 
trator should  not  include  rents  col- 
lected. Estate  of  Conner,  16  Phila. 
289 ;  especially  where  the  rents  were 
collected  as  guardian  of  the  infant 
heirs.  Matter  of  Blow,  32  N.  Y.  S.  R. 
290 ;  or  otherwise  as  agent  for  the 
heirs.  So,  the  accounting  will  not 
determine  the  liability  of  the  adminis- 
trator for  rent  for  occupation  of  lands 
of  the  intestate.  Estate  of  Graham, 
8  Lane.  L.  Rev.  367.  But  where  the 
personal  representative  as  such  has 
control  of  the  real  property,  either  by 
statute  or  by  the  provisions  of  the  will, 
he  must  account  for  the  rents  collected. 
Dix  V.  Morris,  66  Mo.  614.  So,  where 
he  has  collected  and  used  the  rents  to 
protect  a  sale  of  the  land  (although  his 
sureties  may  not  be  liable  for  such 
rents).  Brown  v.  Fessenden,  81  Me. 
622.  So,  where  he  has  claimed  credit 
in  his  account  for  dower  paid  by  him 
out  of  rents  collected.  Ambleton  v. 
Dyer,  68  Ark.  224. 

Where  real  and  personal  prop- 
erty are  blended  as  one  entire  trust 
estate  in  the  hands  of  an  executor,  it 
is  generally  and  properly  treated  as 
such  in  the  accounts  rendered  by  him. 
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In  like  nianner  an  executor  must 
account  for  timber  fiold  off  of  the 
decedent's  lands,  Gordon  «.  West, 
8  K.  II.  444 ;  or  for  the  proceeds  of 
land  sold  by  him,  Matter  of  Beecher, 
19  N.  T.  Supp.  971 ;  although  he  had 
already  accounted  for  the  personal 
estate.  Id. ;  and  although  the  purchaser 
was  a  creditor  of  the  estate  and  applied 
the  debt  as  a  payment  of  the  purchase 
money.  Matter  of  Selleck,  111  N.  Y. 
284.  In  like  manner  he  must  account 
for  the  proceeds  of  land  taken  by  him 
as  security  for  a  debt  due  to  the  estate. 
Matter  of  Potter,  32  Hun  599  ;  but  not 
for  lands  of  the  intestate  sold  by  him 
as  mortgagee  in  his  own  right.  Dexter 
«.  Arnold,  8  Mason  284.  If  he  has 
needlessly  sold  lands  for  the  payment 
of  the  debts  of  the  deceased,  he  may  be 
charged  with  the  proceeds  without 
deduction  of  charges  or  commissions. 
Ambleton  «.   Dyer,  53  Ark.  224. 

As  to  accounting  for  taxes  paid  on 
the  real  estate  of  the  deceased,  see 
Matter  of  Selleck,  111  K.  Y.  284; 
Estate  of  Fells,  13  Phila.  289 ;  Estate 
of  Vodges,  16  Phila.  220.  As  to 
expenses  connected  with  the  real 
property,  see  Vol.  II.  p.  198,  n. ;  and  as 
to  accounting  for  real  assets,  see  Ameri- 
can note.  Vol.  III.  p.  166,  ei  seq. 

Vouchers — Onus  probandi.  In  an 
executor's  account  the  burden  is  on  the 
executor  to  prove  the  items  of  discharge. 
Brewster  v.  Demarest,  3  Dick.  (N.  J.) 
559  ;  Kirby  «.  Coles,  3  Gr.  (N.  J.)  441 ; 
McDonald  o.  Games,  90  Ala.  147 ; 
Dawson  «.  Hemebrick,  33  W.  Ya.  675. 
So,  of  a  trustee.  Button  t>.  Williams, 
60  Ala.  133.  And  the  burden  is  on  the 
contestant  to  prove  assets  not  accounted 
for  and  denied  in  the  verified  account. 
Matter  of  Palmer,  3  Dem.  129 ;  Matter 
of  Wendell.  8  How.  Pr.  (N.  8.)  68. 
The  presentment  of  vouchers  shifts  the 
burden,  as  to  items  of  discharge,  upon 
the  objector.  *  Matter  of  Fithian,  1 
Connoly  187.    And  an  accountant  need 


not  establish  liis  vouchers  until  they 
are  disputed.  Boughton  o.  Flint,  74 
N.  Y.  476.  The  vouchers  may  be 
impeached  on  the  accounting,  Matter 
of  Lloyd,  39  N.  Y.  8.  R.  861 ,  e.  g.,  by 
proof  that  the  voucher  was  forged  and 
that  the  amount  had  not  been  paid. 
Matter  of  Butler,  2  Connoly  572. 
Under  the  New  York  Code  (Code  C.  P. 
§  2735)  an  account  may  be  approved 
without  vouchers  when  admitted  by 
opposing  counsel.  Matter  of  Langlois, 
2  Connoly  481.  When  a  voucher  has 
been  lost,  the  payment  should  be  proved 
by  the  testimony  of  the  person  to  whom 
it  was  made.  Matter  of  Rowland,  5 
Dem.  216.  But  the  rule  requiring  such 
evidence  in  case  of  lost  vouchers  may 
be  waived.  Rose  o.  Rose,  6  Dem.  26. 
Parol  evidence  of  the  payment  of  taxes 
is  admissible  after  proof  of  loss  of  the 
receipts.  Estate  of  Moore,  72  Cal.  335. 
An  executor  should,  however,  produce 
vouchers  even  for  items  under  twenty 
dollars,  if  he  has  them,  Orser  «.  Orser, 
5  Dem.  21 ;  and  he  will  not  be  allowed 
for  disbursements  for  legal  services  not 
properly  proved  by  voucher  or  other 
evidence.  Clock  «.  Chadeagne,  10 
Hun  97  ;  Johnson  o.  Henagan,  11  8.  C. 
93.  8o,  of  other  credit  items  claimed 
without  voucher.  McGuigan  «.  Hall, 
21  8.  C.  600.  It  is  no  fraud  for  an 
administrator  to  obtain  credit  in  his 
settlement  for  taxes  actually  paid  by 
him  without  an  order  from  the  Probate 
Court  and  without  a  voucher.  Sorrels 
«.  Trantham,  48  Ark.  386.  But  an 
item  without  voucher  or  proper  explana- 
tion should  be  disallowed.  Matter  of 
Selleck,  111  N.  Y.  284. 

On  final  settlement  credit  items  may 
be  proved  by  ex  parte  affidavits  if  not 
contested.  McDonald  o.  Cames,  90  Ala. 
147.  But  a  verified  account  is  not 
prima  facie  evidence  in  favor  of  the 
administrator  if  objected  to,  Under- 
bill «.  Newburger,  4  Redf .  499  ;  nor 
the  production  of  an  unproved  bill  and 


422 


Of  the  Liability  of  an  Executor.     [Pt.  I  v.  Bk.  II. 


receipt,  McDonald  o.  Carnes,  90  Ala. 
147 ;  Estate  of  Williamson,  12  Phila. 
144 ;  Wright  «.  Wright,  64  Ala.  88 ; 
nor  even  entries  on  the  books  of  the 
debtor.  Johnson  v.  Henagan,  11  S.  C. 
93. 

Settlement  of  account.  Intermediate 
accounts  are  open  to  correction  on  final 
settlement,  Liddell  v.  McVickar,  6 
Halst.  44 ;  Ritchey  v.  Withers,  72  Mo. 
556 ;  Matter  of  Davis,  62  Mo.  450 ; 
Ditmar  v.  Bogle,  58  Ala.  169  ;  or  on 
appeal  from  final  settlement,  Williams 
t.  Petticrew,  62  Mo.  460 ;  or  on  a  re- 
opening of  the  final  account.  Sheetz  «. 
Kirtley,  62  Mo.  417.  Thus,  an  execu- 
tor may  have  allowance  on  his  second 
account  for  a  credit  item  omitted  in  the 
first  account.  Estate  of  Vodges,  16 
Phila.  220 ;  or  may  show  that  a 
balance  of  current  account  charged 
against  him  has  proved  to  be  uncol- 
lectible, State  V.  Wilson,  51  Ind.  96. 
But  on  the  final  account  items  in  the 
intermediate  account  are  presumed  to 
be  correct.  Tayloe  t>.  Bush,  75  Ala. 
482;  Myera  v.  Myers,  98  Mo.  262; 
Ditmar  v.  Bogle,  ubi  aupra;  Cunning, 
ham  V,  Oauthen,  87  S.  0.  123.  And 
the  intermediate  account  is  conclusive 
on  the  final  settlement  as  to  items  dis- 
puted and  passed  upon  by  it,  Stayner's 
Case,  33  O.  St.  481 ;  Reynolds  «.  Jack- 
son, 9  Stew.  (N.  J.)  515 ;  or  as  to 
items  of  property  on  which  commis- 
sions were  allowed  to  the  accountant 
and  which  are  afterward  claimed  by 
him  not  to  be  assets  of  the  estate, 
Cooley  V.  Van  Syckle,  1  McCart.  496 ; 
or  items  returned  by  him  as  assets  of 
the  estate  and  afterward  claimed  as 
his  individual  property.  Gkirvey  v.  Mc- 
Cue,  8  Redf.  318.  And,  in  general,  a 
statement  of  fact  in  the  final  account 
must  accord  with  that  of  the  inter- 
mediate account.  Stone  o.  Morgan,  65 
Miss.  247. 

'•  Settlement  of  account — How  far  con- 
elusive,    A  final  account  settled  in  the 


proper  court  cannot  be  questioned  in 
a  collateral  proceeding.  Ordinary  «. 
Kershaw,  1  McCart.  527 ;  Teoman 
«.  Younger,  88  Mo.  424;  Wolff  v, 
Schaeffer,  74  Mo.  154;  Yanbibber 
V.  Julian,  81  Mo.  618 ;  Townsend  t>. 
Townsend,  60  Mo.  246;  Peacocke  v, 
LefQer,  74  Ind.  827;  Hall  o.  Anthony, 
18  R.  I.  221. 

So,  in  general,  of  all  accoimts, 
intermediate  or  final.  Voorhees  «. 
Voorhees,  8  C.  E.  Gr.  223 ;  Dunn  «. 
Campbell,  2  Dick.  (N.  J.)  4 ;  Holden 
V.  Lathrop,  65  Mich.  652 ;  Harlow  v. 
Harlow,  65  Me.  448 ;  Cooper  v.  Bur- 
ton, 7  Baxt.  406 ;  Williams  v.  Robin- 
son, 68  Tex.  576.  But  see,  contra,  as 
to  intermediate  accounts,  West  o. 
West,  75  Mo.  204  ;  North  v.  Priest,  81 
Mo.  561.  The  executor  is  concluded 
by  his  account  from  setting  up  in  an 
action  brought  by  a  legatee  that  the 
balance  shown  by  the  account  had 
proved  to  be  uncollectible,  Thompson 
V.  McQaw,  2  Watts  161  ;  or  (as  against 
creditors)  from  showing  that  property 
belonging  to  himself  had  been  charged 
by  mistake  as  assets.  McDonald  «. 
McDonald,  50  Ala.  26.  And  the  order 
settling  the  account  is  conclusive 
against  his  sureties.  Dix  9.  Morris 
66  Mo.  514.  But  it  has  been  held  that 
he  could  be  credited  in  suit  by  a  dis- 
tributee against  him  with  payments 
for  the  estate  allowed  in  an  earlier 
account  and  omitted  by  mistake  in  his 
final  account.  Kyle  v.  Kyle,  25  W. 
Va.  876.  So,  where  his  account  erro- 
neously states  the  payment  of  a  legacy 
or  claim,  the  misstatement  may  be  cor- 
rected in  an  action  brought  by  the 
legatee,  Harvell  «.  Seal.  121  Ind.  193 ; 
or  creditor.  Budd  v,  Hiler,  3  Dutch. 
48. 

The  accounting  is  not,  however, 
conclusive  as  to  items  not  contained 
in  it,  Hollady  v,  Hollady,  24  S.  C. 
521  ;  McAfee  «.  Phillip,  25  O.  St. 
374 ;  Estate  of   Stott,  Myrick's  Prob. 
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168;  or  not  properly  contained  in  it. 
Patterson  «.  Booth,  103  Mo.  403. 
Thus,  a  settlement  making  no  account 
of  a  legacy  charged  on  land  which  the 
executor  had  sold,  nor  of  the  proceeds 
of  the  land,  is  no  bar  to  an  action  for 
the  legacy  and  for  an  accounting. 
Van  Rensselaer  v.  Van  Rensselaer,  118 
N.  Y.  207. 

A  settlement  made  by  executors  has 
been  held  to  be  either  binding  on  all 
the  parties  to  it  or  on  none  of  them, 
Gibbons  n.  Jones,  56  Ga.  297 ;  but  it 
may  be  binding  on  the  immediate 
parties  in  interest,  although  the  re- 
maindermen have  not  been  cited. 
Elsworth  1^.  Hinton,  47  Hun  625.  In 
general,  a  party  to  it  cannot  question 
it  in  a  collateral  proceeding,  Dickson 
«.  Hitt,  98  111.  800  ;  even  as  to  the  pur- 
chase of  land  of  the  testator  by  the 
executor  himself,  for  the  price  of  which 
he  stands  charged  in  his  account. 
Creamer  r.  Holbrook  (Ala.),  11  So. 
liep.  880.  But  ex  •parte  accounts  are 
not  conclusive  against  distributees, 
Edwards  v.  Edwards,  1  Dem.  132; 
Roberts  v.  Johns,  16  S.  C.  171 ;  Grant 
«.  Hughes,  94  N.  C.  281 ;  or  sureties, 
Livingston  v.  Combs,  Coxe  (N.  J.) 
42 ;  although  prima  facte  correct. 
Radford  v.  Fowlkes,  85  Ya.  820.  The 
account  binds  all  parties  not  under 
disability,  Washington  v.  Black,  88 
Cal.  290  ;  including  infants  duly  repre- 
sented by  guardian.  Matter  of  Singer, 
6  Civ.  Pro.  889  ;  Waring  v.  Lewis, 
58  Ala.  615 ;  but  does  not  bind 
persons  under  disability,  Riley  v. 
Norman,  89  Ark.  158 ;  such  as  an 
infant  not  represented  by  guardian, 
Collins  V,  Collins,  140  Mass.  502  ;  Con- 
will  V.  Conwill,  61  Miss.  202  ;  Harrison 
V.  Lightsey,  82  S.  C.  293;  Piatt  v. 
Longworth,  27  O.  St.  159  ;  who  dis- 
affirms the  account  at  his  majority. 
Estate  of  Tilden,  6  Civ.  Pro.  15 ;  or 
within  a  year  after  (by  Mississippi 
statute).    Mayo  v.  Qaucy,  57  Miss.  674. 


Private  eettlement.  Where  all  parties 
are  8ui  juris,  a  settlement  by  agree- 
ment among  themselves  is  binding 
upon  all  and  will  not  be  disturbed. 
Estate  of  Barber,  142  Pa.  St.  476 ;  Mat- 
ter  of  Engs,  82  N.  Y.  S.  R.  1068; 
Piatt  «.  Longworth,  27  O.  St.  159; 
especially  after  having  been  acted  upon 
for  several  years.  Estate  of  Morris,  16 
Phila.  848  ;  and  they  cannot  afterward 
bring  suit  for  property  alleged  to  have 
been  omitted  from  the  account,  Grady 
V.  Porter,  58  Cal.  680 ;  nor  have  leave 
to  appeal  for  errors  which  might  have 
been  readily  discovered  at  the  time  of 
the  accounting.  Ahearn  v.  Mann,  68 
N.  H.  880. 

Discharge  of  peraonai  repreBejUative. 
The  allowance  of  the  final  account  is 
not  of  itself  a  discharge  of  the  account- 
ant. McCrea  v,  Haraszthy,  51  Cal. 
146.  On  the  other  hand,  a  formal 
order  of  discharge  will  not  release  him 
from  liability  for  assets  received  and 
not  accounted  for.  West  v.  Waddill, 
88  Ark.  575.  But  such  an  order  ma^e 
before  the  completion  of  the  administra- 
tion is  a  nullity,  and  will  not  bar  a  suit 
by  creditors,  Blanchard  v.  William- 
son, 70  111.  647 ;  nor  terminate  the 
authority  of  the  executor  as  to  unad- 
ministered  assets.  Weyer  v.  Watt,  48  O. 
St.  545.  So,  a  discharge  will  be  treated 
as  a  nullity,  and  not  available  as  evi- 
dence on  a  subsequent  citation  for 
settlement,  where  the  record  shows 
that  the  court  was  without  jurisdiction. 
Head  9.  Bridges,  67  Ga.  227.  A  dis- 
charge, however,  is  binding  upon  dis- 
tributees who  do  not  move  to  set  it 
aside  within  the  time  allowed  by  law, 
although  one  under  disability  subse- 
quently had  it  set  aside  as  to  himself. 
Fitzsimmons  v.  Johnson,  90  Tenn.  416. 
And  an  ex  parte  discharge  amounts  to 
a  disavowal  of  the  trust  so  as  to  set  the 
Statute  of  Limitations  running  in  favor 
of  the  accountant.  Frick  «.  Lewis, 
26  S.  C.  287.    An  administrator  should 
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plead  his  discharge  obtaiDed  after  the 
commencement  of  an  action  against  him. 
Jones  «.  Hammett,  6  8.  C.  41.  And  a 
discharge  pending  a  suit  by  bill  filed 
originally  against  his  decedent  and  re- 
vived against  the  administrator  is  no 
defense  to  a  decree  afterward  rendered 
in  such  suit.  Diversey  v.  Johnson,  98 
ni.  547.  So,  a  discharge  of  administra- 
tor ex  parte  in  the  state  of  his  appoint- 
ment is  no  defense  to  a  decree  recovered 
against  him  in  another  state  in  a  suit 
in  which  the  administrator  had  appeared 
without  setting  up  the  discharge. 
Lawrence  v.  Kelson,  148  U.  S.  215. 

A  distributee  may  maintain  an  action 
to  set  aside  an  ex  parte  discliarge  of 
the  administrator  and  to  compel  him 
to  account,  Roberts  v.  Johns,  10  S.  C. 
101 ;  but  a  discharge  is,  in  general, 
conclusive  on  parties  to  the  proceedings. 
Ward  «.  Parker,  19  S.  C.  608 ;  and 
cannot  be  questioned  in  a  collateral 
proceeding,  Simpson  v.  Cook,  24  Minn. 
180  ;  even  though  the  court  made  a  mis- 
t^e  of  law  in  the  allowance  of  a  certain 
claim.  C&meron  v.  Morris,  88  Tex. 
14.  The  discharge  is  a  complete  bar 
to  an  action  on  the  administrator's 
bond,  Fuller  v.  Connelly,  142  Mass. 
227 ;  or  even  (after  several  years'  delay) 
to  an  action  by  the  succeeding  admin- 
istrator for  assets  fraudulently  mis- 
appropriated. Sanders  v.  Loy,  61  Ind. 
298. 

BeeetHement  of  account  A  final 
account  may  be  opened  for  fraud  or 
mistake,  Stevenson  v.  Phillips,  2 
McCart.  286 ;  Byerly  f .  Dowlins,  72 
Mo.  217 ;  and  not  otherwise,  Wright's 
Accounting,  16  Abb.  Pr.  N.  8.  429  ; 
.  Sheets  v.  Eirtley.  62  Mo.  417  ;  Miller  v. 
Major,  67  Mo.  247 ;  and  without  notice 
to  the  administrator's  sureties,  although 
their  liability  may  be  increased  on  the 
further  accounting.  Deobald  «.  Opper- 
man.  111  N.  Y.  681.  This  may  be 
done  to  give  the  accountant  opportunity 
to  collect  debts  not  already  collected. 


Robinson  v.  Ring,  72  Me.  140 ;  or  for 
his  neglect  in  not  collecting  notes  which 
were  charged  off  in  the  account.  Miller 
V.  Steele,  64  Md.  79 ;  but  see,  contra, 
where  the  applicant  knew  of  the  neglect, 
Daniels  «.  Smith,  58  la.  577 ;  or  for 
erroneous  or  excessive  allowance  of 
commissions.  Estate  of  Stratton,  46 
Md.  651 ;  Reynolds  v,  Jackson,  12  Stew. 
(N.  J.)  818 ;  or  for  a  subsequent  re- 
covery by  Judgment  had  against  him 
for  property  with  which  he  was  charged. 
Estate  of  McGorray,  48  N.  T.  8.  R.  141 ; 
or  for  the  willful  omission  or  conceal- 
ment of  assets  by  the  accountant,  Houts 
V,  Shepherd,  79  Mo.  141  ;  Smiley  «. 
Smiley,  80  Mo.  44 ;  or  the  filing  of 
false  vouchers,  Hanf  v.  Whittington, 
42  Ark.  491 ;  or  fraudulently  inducing 
a  creditor  to  file  his  claim.  Chase  v, 
Busom,  92  Ind.  61. 

But  an  account  will  not  be  opened 
after  a  balance  has  been  actually  paid 
over  and  the  accountant  discharged, 
Lehr's  Appeal,  98  Pa.  St.  25  ;  nor  for  a 
mistake  of  the  accountant  in  collecting 
a  debt  without  due  allowance  of  the 
credits  to  the  debtor,  Dickie  v.  Turner, 
85  Ind.  100  ;  nor  for  a  mistake  in  allow- 
ing the  administrator  for  his  personal 
services,  Williams  v.  Herrick  (R.  I.), 
25  Atl.  Rep.  1099  ;  nor  for  the  account- 
ant's mistake  of  law.  Matter  of  Watts, 
2  Connoly  415  ;  Matter  of  Singer,  Id. 
889 ;  Matter  of  Carr,  46  N.  T.  S.  R. 
685. 

In  some  states  this  is  matter  of  dis- 
cretion, Moore  v.  Raggi,  5  Stew.  (N.  J.). 
278 ;  in  others,  matter  of  right.  Meek- 
ell's  Appeal,  112  Pa.  St.  554.  In  some 
the  only  relief  is  by  the  statutory  appeal, 
Grady  v.  Hughes,  64  Mich.  540 ;  con- 
fined to  the  matters  appearing  in  the 
record,  Duvernois  v.  Le  Blanc,  75  Mich. 
481 ;  and  raised  by  the  exceptions  to  the 
account.  Matter  of  Kellogg,  104  N.  Y. 
648;  Matter  of  Sprague,  125  N.  T. 
782  ;  Blackwell  v.  Black  well.  4  Stew. 
(N.  J.)  796 ;  Luse  v.  Rarick,  7  Id.  212. 
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An  executor  or  administrator  is  entitled  to  be  allowed  all  reason- 
able expenses  which  have  been  incnrred  in  the  conduct 
of  his  office  (p),  except  those  which  arise  from  his  own  ^^^°««»to exec- 
default  (9).t  But  it  is  a  general  principle,  that  an  forhisexpeiuefl: 
executor  or  administrator  shall  have  no  allowance,  at  for  his  trouble: 
law  or  in  equity,  for  personal  trouble  and  loss  of  time 
in  the  execution  of  his  duties  (r).t  Nor  is  the  case  altered  by  the 
executor's  renunciation  of  the  executorship,  and  his  afterward  assist- 
ing in  it ;  nor  although  it  should  appear  that  he  has  deserved  more, 
and  has  benefited  the  estate  to  the  prejudice  of  his  own  affairs  («). 
And  even  where  an  executor  in  trust,  who  had  •no  legacy,  in  a  case 
in  which  the  execution  of  the  office  was  likely  to  be  attended  with 
trouble,  at  first  declined,  but  afterward  agreed  with  the  residuary 
legatee,  in  consideration  of  a  hiindred  guineas,  to  act  in  the  execu- 
torship, and  on  his  dying  before  the  execution  of  the  trust  was  com- 
pleted, his  executors  filed  a  bill  to  be  allowed  that  sum  out  of  the  trust 
money  in  their  hands :  the  court  refused  the  claim,  observing,  that 
independently  of  the  executor's  having  died  before  the  trust  was 
executed,  such  bargains  ought  to  be  discouraged,  as  tending  to  dissi- 
pate the  property  {t).  So  a  surviving  partner,  being  executor,  is  not 
entitled,  without  expressed  stipulation,  to  any  allowance  for  carrying 
on  the  trade  after  the  testator's  death  (i^).    Again,  in  New  v,  Jones 


(p)  Potts  t\  Leighton,  15  Ves.  277. 
Hyde  r.  Haywood,  2  Atk.  126.  Stat. 
22  &  23  Viet.  c.  35,  s.  31,  ante^  p.  *1735. 
In  these  should  be  included  the  ex- 
I>en8e8  of  keeping  up  the  testator's  do- 
mestic establishment  for  a  reasonable 
time  after  his  death :  Field  v.  Peckett, 
29  Beav.  576. 

(g)  Pannel  t'.  Fenn,  Cro.  Eliz.  348. 
He  shaU  not  be  allowed  the  costs  of  an 
action  against  him  as  executor,  which 
he  ought  never  to  have  defended: 
Chambers  r.  Smith,  2  Coll.  742.  Smith 
r.  Chambers,  2  Phil.  Ch.  C.  221. 

t  See  note  4  on  p.*1772  tiJtn  infra, 

(r)  Bobinson  r.  Pett,  3  P.  Wms.  251. 
Scattergood  r.  Harrison,  Mosely,  130. 
Brocksopp  r.  Barnes,  5  Madd.  90. 

(«)  Bobinson  r.  Pett,  3  P.  Wms.  249. 

(0  Gould  r.  Fleetwood,  3  P.  Wms, 


251,  note  (A).  So  in  Ayliife  r.  Murray, 
Atk.  58,  two  persons,  executors  and 
trustees  under  a  will,  would  not  prove 
the  will,  nor  suffer  the  cestui  que  trust 
to  take  out  letters  of  administration 
cum  testamento  annexo,  till  he  had  exe- 
cuted a  deed,  by  which  he  was  to  pay 
a  hundred  pounds  to  one  executor,  and 
two  hundred  pounds  to  the  other,  with- 
in six  months  aft«r  they  should  have 
exhibited  an  inventory:  Lord  Hard- 
wioke  declared  the  deed  was  imduly  ob- 
tained, and  decreed  that  no  allowance 
should  be  made  for  the  sum  of  1002.  and 
200?.  to  the  piaintiffs. 

(u)  Burden  r.  Burden,  1  Ves.  &  B. 
170.  Stocken  f .  Dawson,  6  Beav.  371. 
Nor  is  an  executor  and  legatee  of  such 
surviving  partner :  t&id. 

[•1760] 
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(aj),  it  was  held  by  Lord  Lyndhurst,  C.  B.,  that  if  a  solicitor  or  attor. 
ney,  who  is  an  executor,  does  professional  business  himself  for  the 
benefit  of  the  estate,  he  is  not  entitled  to  be  paid  his  bill  of  costs  for 
such  services :  it  would  be  placing  his  interest  at  variance  with  the 
duties  he  has  to  discharge  (y).  Accordingly  in  Moore  v.  Frowd  {z\ 
Lord  Cottenham  held,  that  a  trustee,  who  is  a  solicitor,  is  entitled  to 
be  repaid  such  costs,  charges,  and  expenses  only  as  he  has  properly 
*paid  out  of  his  pocket ;  and  that  it  makes  no  difference  in  this  respect, 
that  the  instrument  creating  the  trust  may  have  directed  that  the 
trust  moneys  should  be  applied  [^inter  alia)  in  payment  of  all  expenses, 
disbursements,  and  charges  to  be  incurred,  sustained,  or  borne  by  the 
trustee,  in  professional  business,  journeys  or  otherwise,  and  that  the 
trustee  might  retain  all  reasonable  costs,  charges,  and  expenses  which 
he  might  sustain  or  be  put  unto,  such  costs,  charges,  and  expenses  to 
be  reckoned,  stated,  and  paid  as  between  attorney  and  client.  Again, 
in  Collins  v.  Carey  (a),  where  business  relating  to  a  trust  estate  had 
been  transacted  by  two  soUcitors  in  partnership,  one  of  whom  was 
a  trustee  of  the  estate.  Lord  Langdale,  M.R.,  held,  that,  in  passing 
the  accounts  of  the  trustee,  costs  out  of  pocket  alone  could  be 
allowed  (&).  And  the  general  rule,  that  a  trustee  acting  as  so- 
Trustee  acting  as  Ucitor  iu  the  trust  matters  is  merely  entitled  to  costs 
tttiS^to^oSte^out  out  of  pocket,  has  been  firmly  established  by  several 

subsequent  decisions  (c).  And  the  rule  is  not  restricted 


of  pocket : 


(x)  Exchequer,  Aug.  9,  1833.  The 
writer  is  indebted  to  the  kindness  of 
Mr.  Younge,  for  the  note  of  this  deci- 
sion, which  is  inserted  in  9  Bythe- 
wood's  Convey,  pp.  337,  338.  It  is  also 
reported  in  a  note  to  Cradock  t\  Piper, 
1  Mao.  &  a.  668. 

(y)  See  also  Willson  v,  Carmichael,  2 
Dow  &  Clark,  51.  1  Mao.  &  G.  678, 
679.  Nicholson  v.  Tutin,  3  Eay  &  J. 
159. 

(z)  3  Mylne  &  Cr.  45. 

(a)  2  Beav.  128. 

(()  And  the  rule  is  the  same,  though 
the  business  be  done  by  one  of  the 
partners  who  is  not  trustee:  Christo- 
phers V.  White,  10  Beav.  523. 

(c)  Fraser  v.  Palmer,  4  Y.  &  CoU.  515, 
coram  Alderson,  B.     1  Mao.  &  G.  679. 

[•1761] 


Be  Sherwood,  3  Beav.  338.  Bainbrigge 
17.  Blair,  8  Beav.  588.  Todd  v.  V^ilson, 
9  Beav.  486.  The  costs  in  such  cases, 
of  a  defendant,  are  ordered  to  be  taxed 
as  between  solicitor  and  client,  without 
any  special  directions :  York  v.  Brown, 
1  Coll.  260 :  And  under  such  an  order, 
or  under  an  order  to  tax  costs  general- 
ly, the  Taxing  Masters  may  take  notice 
that  the  solicitor  is  also  a  trustee,  and 
apply  the  rule :  Cradock  v.  Piper,  1  Mac. 
&  G.  664.  But  the  rule  does  not  pre- 
clude an  executor  who  acts  as  solicitor 
in  a  cause  in  which  he  is  a  party  in  his 
representative  character,  from  being 
allowed,  as  against  the  estate,  that  pro- 
portion of  the  whole  costs  which  his 
town  agent  in  the  cause  was  entitled 
to  receive :  Burge  v.  Brutton,  2  Hare, 
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to  cases  of  express  *trust;  but  applies  to  the  case  of  an  executor 
or  trustee,  though  there  be  no  express  trust  {d\    But  the  role  does 
not  apply  to  the  costs  incurred  in  a  suit  where  the 
solicitor  acts  in  the  suit  for  himself  and  his  co-trustees :  i^t  not  as  to  costs 

incuired  in  a  suit 

In  such  a  case  he  shall  be  allowed  the  full  costs  which  where  soiidtor  acts 

for  himself  and  co- 

would  be  properly  chargeable  by  a  stranger  to  the  trust,  trustees. 

taking  care  that  they  are  not  to  be  increased  by  his 

being  one  of  the  parties  (e).    This  excep^tion,  however,  in  favor  of 


373.  SeeBeTaylor,  ISBeav.  165.  And 
it  must  be  observed,  that  the  rule  does 
not  disentitle  a  solicitor,  who  is  a  trus- 
tee, from  claiming  his  professional 
charges  under  a  special  contract,  nor 
under  a  will  authorizing  him  expressly 
to  make  such  charges :  Be  Sherwood,  3 
Beav.  341.  Christophers  v.  White,  10 
Beav.  524,  by  Lord  Langdale.  See  also 
Broughton  v.  Broughton,  5  De  G.  M. 
&  G.  166,  by  LfOrd  Cran worth.  Harbin 
t?.  Darby,  28  Beav.  325,  post,  p.  *1769. 
Where,  however,  a  testator  by  his  will 
authorized  any  trustee  thereof  who 
might  be  a  solicitor,  to  make  the  usual 
professional  or  oilier  proper  and  reason^ 
able  charges  for  all  business  done  and 
time  expended  in  relation  to  the  trusts 
of  the  will,  whether  such  business  was 
usually  within  the  business  of  a  solici- 
tor or  not,  it  was  held  that  the  Taxing 
Master  had  power  to  allow  a  trustee, 
who  was  a  solicitor,  the  proper  charges 
for  business  not  strictly  of  a  profes- 
sional nature  transacted  by  him  in  re- 
lation to  the  trust  estate :  Be  Ames,  25 
C.  D.  72.  But  where  the  direction  of 
the  will  was  that  one  of  the  executors 
and  trustees  should  continue  to  act  as 
solicitor  in  relation  to  the  property  and 
affairs  of  the  testatrix,  and  should  make 
his  usual  professional  charges,  and  that 
notwithstanding  his  acceptance  of  the 
office  of  trustee  and  executor,  he  should 
be  entitled  to  make  the  same  profes- 
sional charges  and  to  receive  the  same 
pecuniary  emoluments  and  remimera- 


tion  for  all  business  done  by  him,  and 
all  attendances,  time,  and  trouble  given 
and  bestowed  by  him  in  or  about  the  ex- 
ecution of  the  trusts  and  powers  of  the 
will,  as  if  he  not  being  himself  a  trus- 
tee or  executor  were  employed  by  the 
trustee  or  executor,  it  was  held  that  all 
items  which  were  not  of  a  strictly  pro- 
fessional character  ought  to  be  dis- 
allowed: Be  Chappie,  27  C.  D.  584. 
Where  a  solicitor-trustee  is  an  attest- 
ing witness  of  a  will,  a  declaration  that 
he  shall  be  allowed  profit  costs  for 
transacting  the  business  of  the  trust 
estate  will  not  entitle  him  to  such 
costs,  the  right  to  take  such  costs  being 
a  beneficial  interest  within  s.  15  of  the 
Wills  Act:  Be  Barber,  31  C.  D.  665, 
approved  by  the  Court  of  Appeal  in  Be 
Pooley,  40  C.  D.  1.  Compensation  may, 
in  special  cases,  be  made,  under  the 
authority  of  the  court,  to  a  trustee  act- 
ing as  solicitor  in  the  trust  matters; 
though  not  by  allowing  him  to  make 
the  usual  professional  charges;  Bain- 
brigge  v,  Blair,  8  Beav.  588. 

(d)  Pollard  v.  Doyle,  1  Drew.  &  Sm. 
319. 

(e)  Cradock  v.  Piper,  17  Sim.  41.  1 
Mac.  &  G.  664.  See  also  the  observa- 
tions of  Lord  Cranworth  on  this  case  in 
Broughton  v.  Broughton,  5  De  G.  M.  & 
G.  164,  165,  and  see  Be  Barber,  34  C. 
D.  77,  in  which  case,  Chitty,  J.,  after 
stating  the  rule  as  to  solicitors  not  be- 
ing entitled  to  profit  costs  says :  ''Con- 
sequently, if  an  executor,  being  a  solic- 
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the  solicitor,  does  not  extend  to  a  case  where  a  solicitor,  who  is  a 
trustee,  acts  in  a  suit  for  him^self  alone,  or  by  his  partner  for  him- 


itor,  acts  solely  for  himself  or  acts  for 
himself  and  his  co-trustee  in  the  busi- 
ness of  a  trusty  he,  in  the  absence  of  any 
provision  to  the  contrary  in  the  instru- 
ment creating  the  trust,  is  not  entitled 
to  receive  out  of  the  trust  estate  profit 
costsi  That  is  the  rule  where  the  busi- 
ness is  done  not  in  a  suit  but  out  of 
Court ;  the  same  rule  applies  where  the 
solicitor  does  business  in  Court,  acting 
for  himself  as  solicitor,  where  he  is 
plaintiff  in  an  action,  and  also  where 
he  is  the  defendant.  He  is  allowed, 
however,  to  act  as  solicitor  for  cestui^ 
qtie  trustent  in  an  action,  because  that 
is  not  part  of  the  business  of  the  trust 
properly  so  called,  and  in  cases  where 
the  cestuis  que  tmstent  obtain  as  they 
sometimes  do,  in  fact  generally  do,  out 
of  the  trust  estate,  their  costs,  the  solic- 
itor who  acted  for  them  is  not  deprived 
of  his  proper  bill  of  costs  by  reason  of 
his  also  being  a  trustee."  This  ques- 
tion of  the  right  of  a  solicitor-trustee 
to  charge  profit  costs  was  much  consid- 
ered by  the  Court  of  Appeal  in  the  case 
of  Be  Corsellis,  34  C.  D.  675.  In  that 
case  it  was  held  (1)  that  the  firm  of  the 
solicitor-trustee  was  entitled  to  profit 
costs  made  in  acting  for  the  trustees 
who  were  respondents  to  an  applica- 
tion for  maintenance  by  a  next  friend 
on  behalf  of  an  infant  under  the  sum- 
mary procedure  of  the  court,  such  costs 
coming  within  the  rule  of  Cradock  v. 
Piper ;  (2)  that  profit  costs  made  by  the 
firm  of  the  solicitor-trustee  when  acting 
for  a  receiver  appointed  in  an  admin- 
istration action,  the  solicitor-trustee 
being  the  defendant  in  the  action,  could 
not  be  retained  by  the  firm,  on  the  prin- 
ciple that  the  trustee's  interest  and  duty 
conflicted;  (3)  that  profit  costs  made 
by  preparing  leases  and  agreements  for 
[*1764] 


leases  of  parts  of  the  trust  estate  could 
not  be  retained,  because,  although  act- 
ually paid  by  the  lessees,  the  solicitors 
were  employed  on  behalf  of  the  trust 
estate ;  and  (4)  that  steward's  fees  of  a 
manor  which  formed  part  of  the  trust 
estate,  and  of  which  trustees  had  ap- 
pointed a  partner  in  the  firm  steward, 
might  be  retained,  even  though  such 
fees  were  brought  into  the  partnership 
account.  The  Court  of  Appeal,  in  this 
case,  while  disapproving  of  the  deci- 
sion in  Cradock  v.  Piper,  expressly 
refused  to  depart  from  a  rule  so  long 
followed,  or  to  fritter  away  the  deci- 
sion by  saying  that  it  only  applied  to 
a  hostile  action.  Cotton,  L.J.,  in  his 
judgment  (p.  681),  thus  sums  up  the 
general  principle :  '*  It  is  a  well-estab- 
lished rule,  and  one  f  oimded  on  sound 
principles,  that  a  trustee  who  is  a  solio- 
•  itor,  cannot  as  a  rule,  make  any  profits 
as  a  solicitor  on  business  which  is  done 
by  himself  or  by  the  firm  of  which  he 
is  a  member  in  matters  relating  to  the 
estate.  There  is  one  very  obvious 
principle  which  applies,  namely,  that 
the  trustee  must  discharge  his  duty 
without  making  any  profit  out  of  it.  If 
there  is  business  which  a  layman  can- 
not properly  perform,  he  may  employ 
a  solicitor  to  do  that  legal  business. 
If  it  is  business  which  a  trustee  in  his 
position  cannot  be  expected  to  dis- 
charge, such  as  receiving  rents  from  a 
number  of  small  properties,  he  may 
employ  an  agent  to  collect  those  rente, 
but  if  he  chooses  to  do  work,  he  cannot 
make  a  charge  against  the  estate ;  that 
is  the  rule  as  regards  work  done  out  of 
Court  by  a  trustee,  whether  acting  for 
himself  or  for  the  other  trustee  as  well. 
From  the  rule  I  have  stated  one  ex- 
ception was  established  by  Cradock  v. 
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self  alone  (/),  nor  to  a  case  of  a  solicitor,  being  a  trustee  and  acting 
as  solicitor  for  himself  and  his  co-trustees  in  the  administration  of 
the  trust  out  of  court  (g).  And  where  an  executor  and  trustee  under 
a  will  employs  his  co-trustee,  who  is  a  solicitor,  to  transact  the  legal 
business  of  the  trust,  the  solicitor  is  only  entitled  to  costs  out  of 
pocket  (A). 

Again,  an  agent,  who  is  appointed  executor  of  his  principal,  is  not 
entitled  to  charge  commission  on  business  done  subse-  when  executor  en- 
quently  to  the  testator's  death  (i).t  So  an  executor,  who  sion. 
is  one  of  a  banking  firm,  cannot  charge  the  ordinary  banker's  com- 
mission against  his  testator's  estate  (X;).  So  an  executor,  who  acts  as 
auctioneer  in  the  sale  of  assets,  is  not  entitled  to  charge  commis- 
sion (Z).  But  where  a  testator,  a  victualer,  directed  his  trade  to  be 
carried  on  by  his  executors,  brewers  *and  spirit  merchants,  who  had 
been  in  the  habit  of  serving  him  in  his  lifetime,  and  supplies  were 
furnished  for  that  purpose  by  them,  the  court  would  not  declare  that 
the  executors  were  entitled  to  receive  the  cost  price  only  for  these 
supplies,  but  directed  an  inquiry  whether  the  supplies  were  proper, 
and  furnished  at  the  ordinary  market  price  (w).  So  in  Willis  \\ 
Kimble  (n),  a  testator  devised  and  bequeathed  his  freehold  and  lease- 
hold estate  to  trustees  for  sale,  and  he  declared,  that  his  trustees 
respectively  should  be  entitled  to  have  and  receive  out  of  the  trust 
moneys,  all  costs,  charges,  and  expenses,  fees  to  counsel  and  for  ad- 
vice, and  for  professional  assistance,  and  loss  of  time,  paid,  incurred, 


Piper:  that  is  to  say,  where  there  is 
work  done  in  a  suit  not  on  behalf  of 
the  trustee,  who  is  a  solicitor,  alone, 
but  on  behalf  of  himself  and  a  co-trus- 
tee, the  rule  will  not  prevent  the  solic- 
itor or  his  firm  from  receiving  the 
usual  costs  if  the  costs  of  appearing 
for  and  acting  for  ttie  two  have  not  in- 
creased the  expense ;  that  is  to  say,  if 
the  trustee  himself  has  not  added  to 
the  expense  which  would  have  been 
incurred  if  he  or  his  firm  had  appeared 
only  for  his  co-trustee.  For  that  there 
is  an  obvious  reason — that  it  is  not  the 
business  of  a  trustee  although  he  is  a 
solicitor,  to  act  as  solicitor  for  his  co- 
trustee. But  the  exception  in  Cradock 
V,  Piper  is  limited  expressly  to  the 


costs  incurred  in  respect  of  business 
done  in  an  action  or  a  suit.'' 

(/)  Lyon  V.  Baker,  5  De  G.  &  Sm. 
622. 

{g)  Lincoln  t'.  Windsor,  9  Hare,  158. 

(/()  Broughton  r.  Broughton,  5  De  G. 
M.  &  G.  160.     2  Sm.  &  G.  422. 

(t)  Sheriff  r.  Axe,  4  Buss.  Chanc.  Cas. 
33. 

t  See  note  4  on  p.*1772  wW  infra, 

(fc)  Heighington  v.  Grant.  5  M.  &; 
Cr.  258,  262. 

(0  Kirkman  r.  Booth,  11  Beav.  273. 
Nor  if  he  is  a  partner  with  others,  can 
the  partnership  make  a  charge:  Mat- 
thison  r.  Clarke,  3  Drewr.  3. 

(m)  Smith  f .  Langford,  2  Beav.  362. 

(»)  1  Beav.  559. 
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sustained,  or  occasioned  in  or  about  the  execution  of  the  said  trusts, 
or  in  anywise  relating  thereto :  One  of  the  trustees  was  a  land  sur- 
veyor, and  he  superintended  the  management  and  sale  of  the  es- 
tates :  And  Lord  Langdale,  M.B.,  held,  that  he  was  entitled,  upon  the 
terms  of  the  will,  to  a  compensation  for  loss  of  time.  Again,  it  is 
competent  for  the  court  to  appoint  an  executor  and  trustee  consignee 
with  the  usual  profits  (o).  And  when  the  court,  in  its  discretion,  has 
made  such  an  appointment,  and  the  appointment  has  been  acted 
upon,  the  court  will  not  afterward  withdraw  its  sanction  from  it  (p). 
It  has  been  holden  that  agents,  being  also  appointed  executors, 
commiaaion  on  re-  are  uot  entitled  to  commissiou  upon  remittances  from 
dia  to"thSi^un£^  India  to  this  country  by  the  testator,  not  received  until 
by  testator.  ^^^  j^j^  ^^^  ^^     rpj^^  {\oxni&  of  India,  in  order  to 

induce  proper  persons  to  accept  the  office  of  executor,  at  one  time 
adopted  a  rule,  opposed  to  the  principles  above  stated,  •by  permitting 
an  executor  to  charge  a  commission  upon  the  amount  of  assets  col- 
lected by  him  in  India.  And  if  assets,  collected  in  India,  came  to  be 
administered,  not  in  India,  but  by  the  courts  in  England,  the  courts 
here  were  of  necessity  bound  to  follow  that  rule  of  policy  which  was 
adopted  in  India.  But  now  by  the  Indian  Act,  No.  II.,  of  1874,  re- 
enacting  Act  No.  XXIV.  of  1867,  it  is  provided  by  sect.  56  that  no 
person  other  than  the  Administrator-General,  acting  officially,  shall 
receive  or  retain  any  commission  or  agency  charges  for  anything 
done  as  executor  or  administrator  under  any  probate  or  letters  of 
administration,  or  letters  ad  colUgenda  bona  granted  by  the  Supreme 
Court  or  High  Court  of  Judicature  at  Fort  William  in  Bengal,  since 
the  passing  of  Act  No.  VII.  of  1849,  or  by  either  of  the  Supreme  or 
High  Courts  of  Judicature  at  Madras  and  Bombay,  since  the  passing 
of  Act  No.  II.  of  1850,  or  by  any  court  of  competent  jurisdiction 
within  the  meaning  of  sections  187  and  190  of  the  Indian  Succession 
Act,  1865,  but  this  enactment  shall  not  prevent  any  executor  or  other 
person  from  having  the  benefit  of  any  legacy  bequeathed  to  him  in 
his  character  of  executor  or  by  way  of  commission  or  otherwise. 

(o)  Marshall  v.  HoUoway,  2  Swanst.  a  factor  was  made  executor,  if  anything 

432.  appeared  to  have  been  consigned  to  him 

(p)  Morison  v.  Morison,  4  My.  &  Cr.  by  the  testator  in  his  lifetime,  though  it 

215.  came  to  his  hands  after  his  death,  since 

(q)  Hovey  v»  Blakeman,  4  Ves.  596.  the  executor  acted  as  factor,  he  should 

However,  in  Scattergood  v,  Harrison,  be  allowed  commission  for  it. 
Mosely,  130,  Lord  King  held,  that  where 
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Sections  52--55  prescribe  the  commission  to  which  the  Administrator- 
Greneral  is  entitled  (r). 

The  same  exception  to  the  general  rale  was  established  with  respect 
to  the  West  Indies.  The  principle  npon  which  the  Court  of  Chancery- 
has  gone,  in  this  respect,  appears  to  be  this :  that  the  commission  is 
in  the  nature  of  a  remuneration  to  a  trustee,  who,  besides  the  usual 
trouble  belonging  to  the  execution  of  his  trust,  has  also  to  undergo 
all  the  inconveniences  arising  from  being  in  a  foreign  country,  and 
conducting  the  business  of  a  merchant  there :  And  although,  as  it 
has  above  appeared,  no  commission  is  allowed  to  a  trustee  in  this 
country  for  what  he  does,  however  laborious  his  duty  may  be,  yet 
inasmuch  as  it  is  of  great  importance  *to  get  persons  to  assume  the 
character  of  trustees  in  the  East  and  West  Indies,  therefore,  so  long 
as  they  are  actually  in  the  country  there  discharging  the  duty  of 
trustees,  the  court  allows  the  commission  («}.  But  no  commission 
is  payable  where  the  remittant  himself  is  actually,  at  the  time  of  the 
remittance,  in  this  country  (<) :  And  it  should  seem,  that,  in  order  to 
entitle  himself  to  the  commission,  the  party  must  himself  be  actually 
in  the  colony  where  the  remittance  was  made :  For  if,  by  any  means, 
money,  which  has  not  been  received  by  him  upon  the  spot  and  re- 
mitted by  him  from  the  spot  to  this  country,  is  remitted  to  this 
country,  it  appears  to  be  the  settled  rule  of  the  Court  of  Chancery, 
that  the  commission  shall  not  be  allowed  (u).  And  accordingly,  in 
Campbell  v.  Campbell  (a;),  it  was  held  that  if  an  executor  in  India 
collected  part  of  the  assets  there,  and  then  came  to  England,  and  had 
the  remainder  remitted  to  him  by  his  agent,  he  was  entitled  to  com- 
mission on  that  part  only  which  he  had  collected  in  India. 


(r)  See  a  pamphlet  by  Mr.  Brongh- 
ton,  late  Administrator-General  of  Ben- 
gal, on  "  The  Custody  and  Preservation 
of  the  Property  in  India  of  Deceased 
Persons.'' 

(«)  1  Moo.  P.  C.  40. 

(0  4Ves.  72.     /Wd.  596. 

(k)  Chambers  v.  Gk>ldwin,  5  Ves.  834. 
Denton  r.  Davy,  1  Moo.  P.  C.  15,  32. 
In  this  last  case  it  was  holden  by  the 
Lords  of  the  Privy  Council,  that  the 
commission  of  6/.  per  cent,  given  by 
the  Jamaica  Act,  24  Geo.  II.  c.  19,  to 
agents,  trustees,  guardians,  executors, 
&c.,  for  the  management  and  disposal 


of  the  rents  and  profits  of  an  estate,  be- 
ing in  the  nature  of  a  remuneration  for 
the  trouble  and  responsibility  of  con- 
ducting the  business  of  a  merchant  on 
the  island,  is  payable  only  to  persons 
actually  resident  on  the  island,  and 
capable  and  willing  to  act  in  the  trusts 
of  the  estate;  and  the  commission  of 
5Z.  per  cent,  given  by  the  same  act 
for  receiving  and  remitting  moneys  can 
only  be  claimed  where  the  ireceipts  oi 
payments  are  actually  made  on  the 
island. 

(x)  13  Sim.  168. 

[•1767] 


432 


Of  Exeaitors'  Accounts,  [Pt  IV.  Bk.  II. 


Generally  speaking,  an  executor  who  has  proved  the  will,  or  a  per- 
Aiiowances  for  SOU  taking  out  letters  of  administration,  cannot  retire 
lectore,  Ac  from  his  duty,  but  must  coUect  the  estate  himself  (y). 

However,  an  executor  is  justified  in  having  recourse  to  an  agent 
to  collect  the  assets,  in  cases  where  a  provident  owner  might  well 
employ  a  collector :  and  the  executor  will,  there^fore,  be  allowed  the 
expense  so  incurred,  in  his  accounts  (2).  Accordingly,  where  a  testa- 
tor gave  annuities  to  his  executors  for  their  trouble  in  the  execution 
of  his  will,  and  died  possessed  of  several  houses,  let  at  weekly  rents, 
it  was  held,  that  the  executors  were  justified  in  paying  a  person  to 
collect  the  rents,  and  did  not,  therefore,  lose  their  annuities  (a).  So 
if  there  are  assets  in  India,  the  executor  shall  be  allowed  the  expense 
of  an  agent  to  collect  them :  And,  therefore,  the  court  will  appoint  a 
receiver  in  India  of  a  testator's  assets,  on  the  application  of  an  exec- 
utor resident  in  England  (ft). 

So,  on  one  occasion  (c),  it  was  holden  that,  from  the  nature  of  the 
accounts,  the  executor  was  justified  in  employing  an  accountant,  and 
that  the  expense  ought  to  be  allowed  to  the  executor. 

Again,  if  an  executor  pays  an  attorney  for  his  trouble  and  attend- 
ance, in  the  transacting  and  conduct  of  the  testator's  affairs,  he  ought 
to  be  allowed  and  repaid  what  he  so  ♦pays  {d).    But  an  executor  is  not 


(y)  Weiss  u.  Dill,  3  M.  &  K.  26. 

{z)  See  Bonlthon  f .  Hockmore,  1 
Vem.  316.  Davis  t'.  Dendy,  3  Mad. 
170.  See  also  Hopkiuson  f.  Boe,  1 
Beav.  180,  in  which  case  Lord  Lang- 
dale,  M.B.,  held,  that  the  executors 
under  the  circumstances  were  justified 
in  appointing  an  agent  to  get  in  the 
testator^s  debts,  and  in  allowing  him  a 
salary  for  his  trouble :  But  the  costs  of 
transferring  funds,  from  the  name  of  a 
testator  into  the  names  of  the  execu- 
tors, were  disallowed:  And  his  lord- 
ship held,  that  the  sami  to  be  allowed 
executors  for  the  expenses  of  transfer- 
ring a  large  sum  of  money  into  court 
is  one  guinea;  and  extra  brokerage 
was,  therefore,  disallowed.  But  where 
an  executor,  upon  transferring  stock  to 
a  legatee,  paid  one-sixteenth  per  cent, 
to  a  stockbroker  for  identifying  him 
(the  executor)  at  the  bank,  it  was  held, 

[•1768]     [♦1769] 


that  he  ought  to  be  allowed  this  pay- 
ment :  Jones  r.  Powell,  6  Beav.  418. 

(a)  Wilkinson  v.  Wilkinson,  2  Sim.  & 
Stu.  237.  8.  P.  as  to  an  administrator, 
Trezevant  v.  Frazer,  Hil.  Term.  1832. 
before  Sir  L.  Shadwell,  V.-C.  So,  even 
at  law,  it  should  seem,  that  an  execu- 
tor, under  a  plea  otplefie  adminisiravit, 
will  be  allowed  the  reasonable  charges 
of  collecting  the  testator's  debt« :  Giles 
V.  Dyson,  1  Stark.  N.  P.  C.  32. 

(b)  Cockbum  v.  Raphael,  2  Sim.  & 
Stu.  453 :  But  the  receiver  must  give 
sureties  resident  in  England :  Ibid. 

(c)  Henderson  t?.  M'lver,  3  Madd.  275. 

(d)  Macnamara  v.  Jones,  Dick.  587. 
Jn  Stackpoole  f.  Stackpoole,  4  Dow. 
P.  C.  226,  an  administrator  was  not  al- 
lowed to  set  off  a  charge  for  poundage 
alleged  to  have  been  paid  to  his  agent 
in  the  administration. 
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entitled  to  be  allowed,  without  question,  the  amount  of  the  bill  of 
costs  which  he  has  paid,  honaftde,  to  the  solicitor  to  the  trust;  and 
the  officer  of  the  court,  without  regularly  taxing  the  bill,  will  moder- 
ate their  amount  {e).  And  it  may  here  be  observed,  that  an  executor 
will  not  be  allowed  the  charges  of  his  solicitor  for  doing  things  which 
the  executor  ought  strictly  to  do  himself  (/).  And  therefore,  where 
a  solicitor  is  at>pointed  executor,  and  is  to  be  at  liberty  to  charge  for 
his  professional  services,  he  is  only  entitled  to  charge  for  services 
strictly  professional,  and  not  for  matters  which  an  executor  ought  to 
do  without  the  intervention  of  a  solicitor,  such  as  for  attendances, 
to  pay  premiums  on  policies,  attending  at  the  bank  to  make  transfers, 
attendances  on  proctors,  auctioneers,  legatees  and  creditors  {g). 

With  respect  to  the  allowance  of  interest  to  executors  upon  sums 
advanced  by  them  for  the  purposes  of  their  trust,  it  has 
been  held,  that  if  an  executor  borrows  money,  or  ad-  e8t*to*cxecutor  for 
vances  it  out  of  his  own  pocket,  to  pay  the  debts  of  his  by  wm.      ^""'^ 
testator  which  carry  interest,  or  satisfy  some  of  his 
testator's  creditors  who  are  very  importimate  and  threaten  to  bring 
actions,  he  is  entitled  not  only  to  be  paid  in  f  uU  in  priority  to  the 
creditors  (A),  but  also  to  an  allowance  of  interest  for  the  money  so 
advanced  or  borrowed  (i),t    It  may  be  observed,  that  it  is  contrary 
to  the  course  of  practice  to  allow  interest  to  an  executor  on  costs 
paid  by  him,  pending  a  suit  regarding  the  estate  (ft).     Where  inter- 
est is  allowed  on  sums  carrying  interest,  it  should  be  calculated  from 
the  time  of  a  balance  •being  struck  on  the  general  report ;  for,  until 
that  time,  it  cannot  be  ascertained  that  the  executor  had  not  the 
money  in  his  hands  (I). 

In  Pooley  v.  Ray  (w),  a  mortgage  came  to  an  executor  who  received 
the  mortgaffe-money,  and  paid  it  away  to  his  testator's 

^^^  ,.  -,/         1  Executor  receiving 

creditors:   Afterward  it  appeared,  that  the  mortgage  money,  to  which 

•    /»i«        -I  Tn«  AtTT**®*^  °°*  entitled, 

had  been  satisfied  m  the  testators  lifetime :  And  JLora  must  reftmd,  ai- 

>~  ii"ii-i  AiijiY     though  he  has  paid 

Cowper  held,  that  the  executor  must  refund,  altJiough  it  aw»y  to  credi- 
he  had  before  paid  the  money  away  in  debts,  which  he 

(e)  Johnson  r.Telford,  3  Russ.  Chanc.  t  See  note  4  on  p.  •1772  uhi  infra, 

Cas.  477.  (Jfc)  Gordon  v.  Trail,  8  Price,   416. 

(/)  Harbin  v.  Darby,  28  Beav.  325.  Lewis  r.  Lewis,  13  Beav.  82. 

(g)  Harbin  v.  Darby,  28  Beav.  325.  (l)  8  Price,  416. 

(h)  Spackman  v.  Holland,  2  Giff.  198.  (w)  1  P.  Wms.  355. 

(0  SmaU  V.  Wing,  5  Bro.  P.  C.  72, 
Toml.  edit. 
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had  not  otherwise  assets  to  pay,  and  that  he  must  have  his  remedy 
against  such  creditors  as  by  mistake  he  had  paid :  His  lordship  ob- 
served, that  "though  this  might  be  a  hard  case,  yet  if  the  plaintiffs 
had  a  right  to  be  paid  their  money,  which  they  had  overpaid  on  the 
mortgage,  this  right  could  not  be  overthrown  by  the  defendant,  the 
executor,  applying  the  money  in  any  manner  he  should  think  fit  j  any 
more,  than  if  an  executor  at  law  should  recover  a  debt,  and  pay  the 
testator's  debts  with  it,  and  afterward  this  judgment  recovered  by 
the  executor  is  reversed  in  error;  the  executor  must  restore  the 
money  to  the  plaintiff  in  error ;  and  his  having  paid  it  away,  in  debts 
of  his  testator,  will  not  excuse  him  from  paying  it  back.  So  in  the 
same  manner,  if  there  were  a  decree  for  the  executor  to  be  paid  a 
sum  of  money  by  the  defendant,  and  the  executor,  having  received  the 
money,  pays  it  away  in  debts,  and  then  the  defendant,  against  whom 
the  executor  had  recovered  the  decree,  brings  an  appeal,  and  reverses 
the  decree ;  the  plaintiff  in  the  appeal  shall  be  restored  to  the  money." 

This  doctrine  of  Lord  Cowper  was  approved  of  by  Lord  Alvanley, 
in  Pickering  x\  Stamford  (tt ),  but  his  lordship  remarked,  that  it  would 
be  otherwise,  if  the  defendant  had  delayed  the  appeal,  and  willingly 
stood  by,  while  the  executor  paid  away  the  money  j  for  that  would 
be  drawing  the  executor  into  a  snare. 

♦It  may  be  proper  in  this  place  to  mention  the  case  of  Brown  r. 

Spooner  (o).     There  the  executor  gave  an  annuity  of 

What  an  executor  50Z.  to  be  puTchascd  by  his  executor,  and,  till  purchased 

with  under  a  refer-  directed  him  to  pay  the  annuitant  40?.  a  year :  The  ex- 

aScea?  ^^^  *  ^^   ccutor,  instead  of  purchasing,  paid  50Z.  a  year  from  the 

testator's  rents :  And  Lord  Thurlowheld,  that  although 
the  executor  was  bound  to  purchase  the  annuity  immediately  after 
the  expiration  of  the  first  year  from  the  testator's  death,  and  there- 
fore the  court  might  charge  him  for  the  overpayment  from  the  es- 
tate, yet  the  master,  on  a  general  reference  of  just  allowances,  could 
not  do  so.  So  in  Garland  i\  Littlewood  (^),  a  case  was  alleged,  on 
the  pleading,  to  charge  executors  for  what  they  might,  but  for  their 
willful  default,  &c.,  have  received :  At  the  hearing  the  common  ac- 
counts only  were  directed  against  them;  The  case  coming  on  for 
further  directions  on  the  master's  report,  Lord  Langdale,  M.R.,  held 
that  the  executors  would  not  be  charged  as  for  their  willful  default, 
&c.,  and  that  no  inquiry  could  then  be  directed  on  the  subject,  al- 
though the  master's  report  laid  a  foundation  for  such  an  inquiry. 

(n)  2  Ves.  583.        (o)  1  Ves.  291.        (;>)  1  Beav.  527. 
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Just  allowances  are  now  made  in  any  account  directed  by  any  order 
or  judgment  without  any  direction  for  the  purpose  (g).  Accounts, 
on  the  basis  of  willful  default,  are  still  not  made  on  a  common  ad- 
ministration judgment  or  order  (r),  but  the  principle  laid 
down  in  Garland  v,  Littlewood  seems  to  have  been  de-  Sy  be*chu^^n 
parted  from.  The  old  practice  was  that  a  decree  on  the  Sf de&u?t  **'  '^"" 
footing  of  willful  default  could  not  be  got  except  at  the 
hearing ;  now  it  seems,  that  if  willful  default  is  charged  in  the  plead- 
ings and  evidence  of  it  is  adduced,  accounts  and  inquiries  on  that 
footing  may  be  directed  at  any  stage  of  the  proceedings,  although 
the  judgment  at  the  trial  gives  no  relief  on  that  footing,  provided, 
however,  the  claim  to  such  relief  has  not  been  dismissed  (5). 

♦By  Order  XXXIII.,  r.  2  of  R.  S.  C.  1883,  it  is  enacted  that  :— 
*'^  The  Court  or  a  Judge  may  at  any  stage  of  the  proceedings  in  a  cause 
or  matter,  direct  any  necessaiy  inquiries  or  accounts  to  be  made  or 
taken,  notwithstanding  that  it  may  appear  that  there  is  some  special 
or  further  relief  sought  for  or  some  special  issue  to  be  tried,  as  to 
which  it  may  be  proper  that  the  cause  or  matter  should  proceed  in 
the  ordinary  manner." 

This  section  does  not  enable  a  judge  to  make  an  order  against  an 
executor  or  administrator  on  the  footing  of  willful  default  either  at 
the  hearing  or  at  any  subsequent  time,  unless  willful  default  has  been 
pleaded ;  but  where  willful  default  has  been  alleged  and  a  case  is 
made  for  it  on  the  pleadings,  an  accoimt  on  the  footing  of  willful  de- 
fault can  be  directed  either  at  the  hearing  or  trial  of  the  action  or 
at  any  subsequent  stage  (Q. 

If  willful  default  has  not  been  charged  in  the  pleadings  and  in  the 
course  of  the  inquiries  direct-ed  a  case  of  willful  default  is  disclosed, 
it  would  seem  that  by  the  leave  of  the  court  fresh  proceedings  may 
be  taken  charging  willful  default  in  the  same  way  in  which,  under 
the  old  practice,  a  supplemental  bill  could  be  filed  (w). 


(g)  R.  8.  C,  1883,  Ord.  XXXIU.,  r.  8. 

(r)  Laming  r.  Gee,  10  C.  D.  715. 

(J)  Re  Symons,  21  C.  D.  757. 

(0  Barber  r.  Mackrell,  12  C.  D.  534, 
538,  jDer  Fry,  J.  See  also  Job  v.  Job, 
6  C.  D.  562,  as  explained  in  Mayer  r. 


Murray,  8  C.  D.  424.    Re  Symons,  21 
C.  D.  757. 

(tt)  Laming  r.  Gee,  10  C.  D.  715.  And 
see  Dowse  r.  Gorton  [1891],  A.  C.  190, 
204,  per  Lord  Macnaghten. 


4.  AUatoanee  of  eommisnons — What 
law  governs.  The  compensation  of  exec- 
utors and  administrators  is  governed  by 
the  law  in  force  at  the  time  the  services 


were  rendered,  Key  «.  Jones,  52  Ala. 
238;  Gould  v,  Hayes,  19  AUi.  488; 
Estate  of  Tutt,  41  Mo.  Ap.  662  ;  but 
see  People  v.  Mutual  Benefit  Associa- 
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tion,  39  Hun  52  ;  and  is  subject  to  any 
change  or  repeal  of  law  after  his  ap- 
pointment. Hawley  x>.  Singer,  8  Dem. 
589.  A  change  in  the  law  between  ac- 
countings will  affect  only  subsequent 
accouDts.  Gaines  «.  Reutch,  64  Md. 
517.  But  a  statutory  reduction  of  the 
rate  of  commissions  made  after  an  ad- 
ministrator's sale  and  before  payment  of 
the  purchase  money  will  not  affect  his 
commissions.  Fulton  o.  Davidson,  8 
Heisk.  614.  In  such  case,  where  serv- 
ices rendered  under  the  earlier  statute 
were  inadequately  compensated  under 
that  act,  this  fact  may  be  considered  by 
the  court  in  its  allowance  for  subsequent 
services  under  a  statute  giving  discre- 
tionary power  to  the  court.  Id.  So, 
without  change  of  statute,  where  the 
allowance  on  the  former  account  was 
excessive.  Reynolds  v.  Jackson,  9 
Stew.  (N.  J.)  515. 

Bate  fixed  by  statute.  In  most  of  the 
United  States  the  rate  of  commission 
is  fixed  by  statute  at  a  certain  shift- 
ing or  maximum  percentage  on  the 
amount  received  and  disbursed,  vary- 
ing from  one  to  ten  per  cent,  in  the 
different  states.  This  is  so,  in  Ala- 
bama, Arkansas,  California,  Colorado, 
Georgia,  Illinois,  Iowa,  Kentucky, 
Louisiana,  Maine,  Maryland,  Michi- 
gan, Mississippi,  Missouri,  Nebraska, 
Nevada,  New  Jersey,  New  York, 
North  Carolina.  Ohio,  Oregon,  South 
Carolina,  Texas,  and  Wisconsin. 
Woerner  on  Admn.  §  524.  This  com- 
mission is  in  some  cases,  and  the  maxi- 
mum commission  in  all  cases,  left  in  the 
discretion  of  the  Probate  Court.  In  a 
few  states  there  is  a  small  additional 
per  diem  allowance  for  actual  service, . 
and  in  Minnesota  and  Vermont  no 
statutory  provision  except  such  per 
diem.  In  Florida,  Indiana,  Kansas, 
Rhode  Island,  Tennessee,  Virginia,  and 
West  Virginia,  the  entire  allowance  is 
left  discretionary  with  the  court. 
Woerner  on  Admn.  §  524.     And  the 


same  discretion  is  usually  exercised  in 
the  few  states  (Connecticut,  Massachu- 
setts, New  Hampshire,  and  Pennsyl- 
vania) where  there  is  no  statutory  pro- 
vision. 

Comperuation  faed  by  trill.  The 
testator  may  himself  fix  the  compen- 
sation to  be  received  by  his  executors, 
and  such  provision  will  be  favorably 
construed,  Marshall  v.  Wysong,  8  Dem. 
173;  and  not  strictly  conditioned  on 
their  actual  handling  of  the  funds  (as 
in  case  of  the  statutory  commission). 
Hill  V.  Nelson,  1  Dem.  857.  But  a  pro- 
vision that  "each  executor  other  than  my 
wife  do  take  and  receive  the  full  rate  of 
commissions  provided  by  law,*'  excludes 
the  wife  (to  whom  the  bulk  of  the  es- 
tate was  given  for  life).  Matter  of 
Kernochan,  104  N.  Y.  618 ;  although 
the  contrary  was  held  in  Marshall  «. 
Wysong,  8  Dem.  178 ;  8.  C.  67  How. 
Pr.  519. 

In  general,  the  testamentary  direction 
will  control  the  allowance.  But  it  has 
been  held  that  neither  the  testator  nor 
the  court  can  deprive  the  executor  of 
the  minimum  allowance  fixed  by  tiie 
statute,  in  Maryland.  Hardy  v.  Col- 
lins, 60  Md.  229.  And  in  Pennsylvania, 
the  expression  of  a  desire '  that  the 
executor  should  not  charge  more  than  a 
certain  sum  will  not  prevent  a  reason- 
able allowance  by  the  court  in  excess  of 
that  sum.  Estate  of  Good,  150  Pa.  St. 
801.  So,  in  Alabama,  where  a  legacy 
of  $1000  (which  was  held  to  be  wholly 
inadequate)  was  given  to  each  of  the 
executors  as  compensation  for  their 
services.  Raines  v.  Raines,  51  Ala. 
237.  But  in  New  York,  where  the  tes- 
tator provided  that  his  sons  sliould  re- 
ceive no  compensation  as  executors, 
commissions  will  not  be  allowed  to  one 
on  the  ground  that  his  labors  had  been 
unexpectedly  onerous  on  account  of  the 
death  of  the  other.  Matter  of  Girard, 
1  Dem.  244.  The  New  York  statute 
requires  an  executor  to  elect  between 
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the  statutory  compensation  and  that 
which  is  provided  by  the  will.  Code 
Civ.  Pro.  §§  2787.  2811 ;  Greer  u. 
Greer,  5  Redf .  214 ;  Matter  of  Weeks, 
6  Dem.  194 ;  and  see  Matter  of  Tilden, 
5  Dem.  230.  And  it  is  too  late  to  make 
such  election  nine  years  after  full 
knowledge  of  the  circumstances  of  the 
estate  and  twelve  years  after  testator's 
death.  Arthur  9.  Nelson,  %  Dem.  887. 
And  in  such  election  the  executor  takes 
the  risk  of  the  provision  of  the  will 
proving  invalid.  Marshall  t.  Downing, 
1  Abb.  App.  Dec.  525.  The  will  may, 
however,  provide  for  a  special  com- 
pensation in  addition  to  the  statutory 
conunissions.  Clinch  v.  Eckford,  8 
Paige  411.  A  legacy  to  the  executor 
"  or  his  heirs  "  does  not  put  him  to  an 
election  between  it  and  his  statutory 
commissions,  Campbell  «.  Mackie,  1 
Dem.  185 ;  nor  will  a  bequest  of  the 
whole  income  of  the  estate  to  the  ex- 
ecutor for  life,  Betts  «.  Betts,  4  Abb.  N. 
C.  817 ;  but  it  is  otherwise  of  a  legacy 
given  expressly  in  lieu  of  commissions. 
Renshaw  v.  Williams,  75  Md.  498. 

CompeMation  fixed  by  agreement. 
Where  a  person  agrees  before  his  ap- 
pointment to  administer  the  estate  with- 
out commissions,  he  will  be  bound  by 
such  agreement.  Matter  of  Hopkins, 
82  Hun  618 ;  Estate  of  Davis,  65  Cal. 
809 ;  Bate  v.  Bate.  11  Bush  689 ;  and 
see  too,  Matter  of  Cooper,  96  N.  Y.  507. 
So,  by  an  agreement  to  settle  the  estate 
for  a  certain  sum.  Estate  of  Koch, 
148  Pa.  St.  159.  So,  a  testamentary 
trustee  may  bind  himself  by  agreement 
as  to  commissions  to  be  charged  with 
the  eettui  que  trust,  Bowker  t.  Pierce, 
180  Mass.  262.  And  the  court  will  not 
afterward  disturb  the  agreement  and 
refuse  commissions  for  neglect  in  inven- 
torying the  trust  fund.  Jackson  «. 
Jackson,  2  Green  Ch.  118.  But  an 
agreement  between  the  next  of  kin  for 
distribution  of  the  personal  estate  will 
not  defeat  the  executor's  right  to  com- 


missions. Succession  of  Hopkins,  88 
La.  An.  1166.  And  an  agreement  by  one 
of  two  executors  will  not  bind  the  sur- 
vivor. Estate  of  Porter,  14  Phila.  290  ; 
or  the  living  co-executor.  Albro  v. 
Robinson,  98  Ey.  195.  And  one  ex- 
ecutor may  enforce  against  his  co-ex- 
ecutor an  agreement  for  one-half  the 
commissions  in  consideration  of  his  re- 
nunciation of  the  office.  Ohlendorf  «. 
Eanne,  66  Md.  495. 

Compensation  fixed  by  court.  Where 
there  is  no  provision  in  the  will,  the 
court  will  allow  a  reasonable  compensa- 
tion. Muscogee  Lumber  Co.  v.  Hyer, 
18  Fla.  698.  But  the  exercise  of  judi- 
cial discretion  must  be  based  on  legal 
testimony.  Wisner  v.  Mabley ,  70  Mich . 
271.  The  discretion  of  the  Probate 
Court  has  been  held  to  be  open  to  re- 
view by  appeal,  Wisner  v.  Mabley,  74 
Mich.  148 ;  Hawkins  t.  Cunningham 
67  Mo.  415 ;  where  there  is  manifest 
error,  Anderson  v.  Berry,  2  McCart. 
232  ;  or  flagrant  abuse  of  discretion,  or 
fraud  on  the  court.  Reynolds  «.  Canal 
&  Banking  Co.  80  Ark.  520;  Wood 
V.  Lee,  5  Mon.  50  ;  Ramsey  v.  Ramsey, 
4  Mon.  151.  And  the  Probate  Court 
may  correct  an  error  in  previous 
allowances  on  a  subsequent  account- 
ing. Griggs  V,  Shaw,  15  Stew.  (N.  J.) 
631  ;  but  see,  contra.  Matter  of  Tilden, 
44  Hun  441.  And  it  is  held  in  some 
states  that  the  discretion  of  the  court  in 
the  matter  of  allowance  of  commissions 
is  not  subject  to  appeal.  Handy  v. 
Collins,  60  Md.  229 ;  Mower's  Appeal, 
48  Mich.  441.  The  appeal  may  be 
taken  by  the  residuary  legatee  or  dis- 
tributee, Andress  o.  Andress,  1  Dick. 
(N.  J.)  528 ;  but  not  by  a  stranger  to 
the  estate,  Schrichte  v.  Stites,  127  Ind. 
472 ;  but  the  final  account  will  not  be 
opened  simply  to  readjust  the  commis- 
sions, Stevenson  v.  Phillips,  1  Zab.  70 ; 
except  for  fraud  or  mistake,  Stevenson 
t.  Phillips,  2  McCart.  286 ;  in  which 
case  the  accountant  may  be  ordered  to 
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refund.  Vaughn  v.  Hudson,  69  Miss. 
421.  But  the  allowance  will  only  be 
increased  in  a  plain  case.  Askew  «. 
Hudgens,  99  111.  468.  Where  the  exec- 
utor has  resigned  after  rendering  little 
or  no  service,  the  court  may  reduce  the 
allowance  to  a  small  sum,  Matter  of 
Allen,  96  N.  Y.  827  ;  or  may  refuse  it 
altogether.  Matter  of  Hayden,  1  Con- 
noly  454. 

B(ui9  of  ealeulatian.  Commissions 
are  allowed  only  on  moneys  or  property 
actually  received  by  the  accountant, 
and  not  on  the  personal  estate  left  by 
the  testator.  Gonover  «.  Conover,  8 
Or,  (N.  J.)  420  ;  Hitchcock  v.  Mosher, 
106  Mo.  578.  So,  on  his  actual  pay- 
ments. Matter  of  Lloyd,  89  N.  Y.  S.  R. 
851  ;  or  funds  practically  passing 
through  his  hands.  Tompkins  v. 
Tompkins,  18  S.  C.  1.  Commissions 
are  allowed  on  moneys  recovered  for 
the  widow  and  next  of  kin  for  damages 
resulting  in  the  death  of  the  decedent 
(to  bo  apportioned  with  the  fund), 
Baker  v.  Railroad,  91  N.  C.  808  ;  and  on 
the  statutory  allowance  of  property  to 
the  widow  on  her  dissent  from  the  will, 
Mayberry's  Appeal,  88  Pa.  St.  258 ;  but 
see,  contra,  Peyton  v.  Smith,  2  Dev.  & 
B.  825 ;  and  commissions  are  not 
allowed  on  the  homestead.  Estate  of 
Peck.  Myrick's  Prob.  59.  Commissions 
are  allowed  on  legacies,  although 
payable  in  trust.  Matter  of  Mount, 
2  Redf .  405  ;  and  even  on  an  estate  of 
which  the  bulk  goes  to  the  executor 
beneficially,  Estate  of  Haines,  4  Halst. 
Ch.  506 ;  although  they  have  been 
disallowed  on  a  share  bequeathed  to 
him  for  life,  with  remainder  to  his 
issue  and  an  absolute  power  of  appoint- 
ment on  his  death  without  issue.  Lip- 
pincott  V.  Stokes,  2  Halst.  Ch.  122.  In 
New  York,  the  commission  is  appor- 
tioned, half  being  allowed  on  the  funds 
received  and  half  on  the  funds  paid  out, 
Lyendecker  «.  Eisemann,  8  Dem.  72 ; 
Betts  V,  Betts,  4  Abb.  N.  C.  817  ;  Haw- 


ley  «.  Singer,  3  Dem.  589;  Ward  v. 
Ward,  4  Redf.  34  ;  reckoning  the  value 
of  the  funds  received  at  the  time  of  their 
receipt  and  of  the  funds  paid  out  at  the 
time  of  paying  them  out,  Rowland  «. 
Morgan,  8  Dem.  289  ;  or  at  the  time  of 
accounting.  Matter  of  Blakeney,  1 
Connoly  128;  The  moneys  received  are 
to  be  reckoned  after  deductions  made 
before  payment  to  the  executor,  Shepard 
«.  Shepard,  19F]a.  800  ;  or  after  deduc- 
tion of  broker's  commissions  on  sales. 
Hitchcock  V,  Mosher,  106  Mo.  578.  And 
if  Confederate  currency  has  been  re- 
ceived, commissions  will  only  be  allowed 
on  its  actual  value.  May  «.  Green,  75 
Ala.  162  ;  Trammel  v.  Philleo,  88  Tex. 
895.  Where  the  will  gives  a  special  al- 
lowance on  "  collections,"  the  term  is 
confined  to  its  ordinary  mercantile  sense. 
Ireland  v.  Corse,  67  K  Y.  848.  Where 
government  bonds  are  called  in  and  paid 
o£F,  the  executor  should  receive  a  com- 
mission on  them  as  for  a  debt  collected. 
Matter  of  Tilden,  44  Hun  441 ;  revg. 
5  Dem.  230.  Receipts  are  not  always 
confined  to  the  representative's  term  of 
office,  but  will  be  allowed  afterward  as 
in  the  case  of  a  trustee  durante  minore 
estate  after  the  ward's  majority  and 
until  settlement  of  his  accounts.  Haw- 
ley  v.  Singer,  3  Dem.  589.  But  only 
the  receipts  since  the  last  accounting 
are  to  be  reckoned  as  basis  for  further 
commissions.  Tucker  «.  Tucker,  6 
Stew.  (N.  J.)  235,  aflfd.  7  Id.  292. 
And  such  moneys  do  not  support  the 
higher  rate  payable  on  "the  first" 
moneys.  Id.  And  commissions  are  not 
allowed  on  investments  or  reinvest, 
ments,  Betts  «.  Betts,  4  Abb.  N.  C.  817 ; 
Estate  of  Beck,  12  Phila.  74 ;  nor  on 
insurance  premiums  paid  by  the  ex- 
ecutor and  repaid  to  him  by  the  com- 
pany on  surrender  of  the  policy.  Met- 
calfe «.  Colles,  16  Stew.  (N.  J.)  148. 

Where  mortgaged  land  is  sold,  the 
commissions  are  to  be  reckoned  on  the 
equity  of  redemption  only.    Estate  of 
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Marvin,   Myrick's   Prob.  168  ;  Baucus 
«.  Stover,  24  Hun  109,  overruling  Cox «?. 
Schermerhom,  18  Hun  16.    Commis- 
sions, in  Maryland,  are  reckoned  only  on 
the  appraised  value  of  choses  in  action, 
Hardt «.  Birely,  72  Md.  184  ;  and  not 
allowed  on  those  which  are  inventoried 
and  not  appraised.    Estate  of  Stratton, 
46  Md .  561 .    On  the  other  hand ,  moneys 
which  have  been  collected  will  entitle 
the    administrator   to   a   commission, 
although    not    inventoried.       Succes- 
sion of  Linton,  81  La.  An.   180.     No 
commissions  will  be  allowed  on  worth- 
less   notes    and    accounts,    although 
they  have  been  inventoried,  Moffatt  v. 
Loughridge,    61    Miss.   211 ;    nor,   in 
Louisiana,  for  rents  collected.    Succes- 
sion of  Tumell,  84  La.  An.  888.  So,  com- 
missions will  not  be  allowed  on  property 
which  never  came  to  the  hands  of  the 
accountant,   Steel  «.  Holladay,  20  Or. 
462  ;    such  as  proceeds  of  decedent's 
property  sold  by  the  sheriff.  Succession 
of  Gollain,  81  La.  An.  178 ;  or  property 
recovered  by  creditors  or  next  of  kin  in 
a  suit  brought  by  them  adversely  to  the 
administrator  to  enforce  rights  against 
third  persons  which  he  had  neglected, 
Moore  v.  Randolph,  70  Ala.  676 ;   or 
moneys  collected  and  retained  by  a  dis- 
tributee, Estate  of  Sharp,  11  Phila.  92  ; 
or  even,   in  North  Carolina,  personal 
assets  not  converted  by  the  adminis- 
trator,    but     distributed     in     specie. 
Scroggs  9.  Stevenson,  100  N.  C.  864. 
But  the  rule,  in  New  York  and  else- 
where, allows   commissions   on   such 
distribution   of   property.     Cairns   «. 
Chambert,  9  Paige    160 ;    Morgan  «. 
Hannas,  18  Abb.  Pr.  N.  S.  868 ;  Matter 
of  Allen.  29  Hun  11. 

Commimonson  gpeeifle  legctde^ — Ad- 
taneements.  Commissions  are  not 
allowed  on  specific  legacies,  Gordon  v. 
West,  8  N.  H.  444;  Hall  v,  Tryon.  1 
Dem.  296 ;  although  the  article  be- 
queathed has  been  sold,  and  the  price 
collected  and  paid  over  by  the  executor 


with  the  approval  and  by  the  direction 
of  the  legatee,  Farquharson  v.  Nugent, 
6  Dem.  296  ;  and  this  has  been  applied 
to  an  insurance  policy  specifically  be- 
queathed, and  collected  by  the  executor 
and  paid  over  to  the  legatee.  Piatt  v. 
Moore,  1  Dem.  191. 

So,  commissions  are  not  allowed  on 
advancements,  Metcalfe  v.  Colles,  16 
Stew.  (N.  J.)  148  ;  and  are  to  be  reck- 
oned on  the  balance  due  to  a  legatee 
after  deducting  advancements.  Hill  v. 
Nelson,  1  Dem.  867. 

Commissions  on  foreign  cutsets.  No 
commissions  are  allowed  on  assets  in  a 
foreign  jurisdiction  which  have  never 
come  to  the  hands  of  the  accountant, 
Jones  V,  Jones,  89  S.  C.  247  ;  or  are  to 
be  accounted  for  by  him  in  the  foreign 
jurisdiction,  Matter  of  Colles,  4  Dem. 
887 ;  or  have  been  transferred  directly 
by  a  foreign  administrator  to  a  legatee 
in  the  home  jurisdiction.  Pomeroy  v. 
Mills,  10  Stew.  (N.  J.)  678. 

On  executafs  d^t— Commissions,  In 
some  states  commissions  are  not  al- 
lowed on  the  executor's  own  debt  to  the 
testator,  Estate  of  Hoffer,  166  Pa.  St. 
478  ;  altliough  bequeathed  to  the  ex- 
ecutor. Handy  v.  Collins,  60  Md.  229 ; 
Estate,  of  2^1er,  2  Pa.  Dist.  R.  410 ; 
nor  on  a  debt  of  the  testator  to  the  ex- 
ecutor  which  is  more  than  extinguished 
by  the  testator's  claim  against  the  execu- 
tor. Bedell's  Appeal,  86  Pa.  St.  898 ; 
nor  on  the  executor's  own  distributive 
share.  Garrett  v.  Garrett,  2  Strobh.  Eq. 
272.  But  commissions  are  allowed  on 
debts  of  the  decedent  to  the  executor. 
Matter  of  Mount,  2  Redf .  406  ;  Hosack 
«.  Rogers,  9  Paige  461.  And  his  com- 
missions will  be  applied  to  the  satisfac- 
tion of  his  debt  to  the  testator,  Ward  v. 
Ward,  4  Redf.  84  ;  although  the  execu- 
tor is  insolvent.  Freeman  v.  Freeman, 
4  Redf,  211. 

No  commissions  are  allowed  on  the 
executor's  own  commissions.  Trammel 
V,  Philleo,  88  Tex.  896 ;  nor  to  a  sur- 
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viving  executor  on  money  paid  to  the 
representative  of  the  deceased  executor 
for  commissions.  Betts  «.  Betts,  4  Abb. 
N.  C.  817. 

(JommiuioM  en  value  of  land.  In 
general,  the  personal  representative  is 
not  entitled  to  commissions  on  the  real 
property  of  the  deceased,  Estate  of 
Beck,  13  Phila.  74 ;  especially  where 
he  has  taken  possession  of  land  not 
belonging  to  his  decedent.  Matter  of 
Ricaud,  70  Cal.  69.  Executors  are  not 
allowed  commissions  on  land  par- 
titioned among  the  heirs.  Matter  of 
Tilden,  44  Hun  441 ;  S.  C.  5  Dem. 
230 ;  Bruce  «.  Bruce,  42  N.  Y.  S.  R. 
146;  S.  C.  16  N.  Y.  Supp.  900; 
although  the  executors  had  a  power  of 
sale  which  was  not  exercised.  Met- 
calfe *.  Colles.  16  Stew.  (N.  J.)  148 ; 
Phoenix  «.  Livingston,  101  N.  Y.  451. 
See,  however,  as  to  compensation  in 
such  case,  Twaddell's  Appeal,  *81 
Pa.  St.  221.  But  they  are  entitled  to 
commissions  on  the  proceeds  of  sales 
of  real  property  made  under  a  testa- 
mentary power  of  sale,  Armstrong  v, 
O'Brien,  83  Tex.  685  ;  Baker  v,  Johns- 
ton, 12  Stew  (N.  J.)  498 ;  Levering  v, 
Riggs,  49  Md.  482  ;  Matter  of  Ricken- 
baugh,  42  Mo.  Ap.  828 ;  or  sold  for 
administration  by  order  of  the  Probate 
Court.  Crenshaw  «.  Bentley,  81  Mo. 
Ap.  75 ;  Scroggs  v.  Stevenson,  100  N. 
C.  854.  So,  where  lands  were  devised 
to  the  executors  to  convert  into  money, 
pay  legacies,  <&c.,  with  authority  to 
retain  five  per  cent,  commission  on 
both  real  and  personal  property,  they 
are  entitled  to  commissions  on  the 
value  of  the  land  on  election  by  the 
residuary  legatee  to  take  the  land  and 
their  conveyance  of  it  to  him.  Stein  e. 
Huesmann,  11  Stew.  (N.  J.)  405.  Com- 
missions  are  not  allowed  for  collec- 
tions of  rents  of  decedent's  lands 
unnecessarily.  Scudder  «.  Ames,  89 
Mo.  496 ;  Stearly's  Appeal,  88  Pa.  St. 
525.    But,  in  Louisiana,  he  may  have 


commissions  even  on  the  rental  of  a 
plantation  leased  to  himself.  Succes- 
sion of  Sparrow,  40  La.  An.  486.  And 
where  the  care  of  the  land  is  com- 
mitted to  the  executor  as  trustee,  he  is 
entitled  to  commissions  on  the  rents 
collected.  Hawley  v.  James,  16  Wend. 
61. 

Oommistiojis  to  eo-exocutors.  Where 
there  are  several  executors  or  adminis- 
trators, and  all  perform  their  duty,  the 
statutory  commission  will,  in  general, 
be  equally  divided  among  them, 
Squier  v.  Squier,  8  Stew.  (N.  J.)  627 ; 
Pomeroy  v.  Mills,  13  Stew.  (N.  J.) 
617;  although  one  may  not  qualify 
until  after  the  other  has  taken  posses- 
sion of  the  securities  of  the  estate. 
Betts  V.  Betto,  4  Abb.  N.  C.  817.  In  the 
absence  of  discretion  under  the  statute 
the  court  must  divide  the  commissions 
equally.  Matter  of  Seitz,  6  Mo.  Ap. 
250 ;  Schoenrich  v.  Reed,  8  Mo.  Ap. 
856.  In  some  states,  however,  the 
commissions  are  apportioned  among 
the  several  executors  or  administrators 
according  to  their  respective  services. 
Speirs  v.  Wisner,  88  Mich.  614; 
Matter  of  Harris,  4  Dem.  468 ;  Andress 
V.  Andress,  1  Dick.  (N.  J.)  528  ;  Estate 
of  Walker,  9  Serg.  &  R.  228  ;  Hodge  r. 
Hawkins,  1  Dev.  &  B.  Eq.  564 ; 
Perry  v.  Maxwell,  2  Dev.  Eq.  488; 
Grant  v.  Pride,  1  Dev.  Eq.  269.  But 
an  executor  may  by  his  own  agreement 
with  his  co-executor  be  estopped  from 
claiming  more  than  an  equal  share. 
John  9.  John,  122  Pa.  St.  107.  In 
New  York,  a  power  of  apportionment 
was  given  to  the  surrogate  by  the  act  of 
1849,  White  v.  Bullock,  20  Barb.  99 ; 
but  he  cannot  give  commissions  to  an 
executor  who  has  done  nothing.  Mat- 
ter of  Manice,  81  Hun  119. 

Commissions  at  the  full  rate  are  given 
to  each  of  several  executors  under  the 
New  York  statute  if  the  estate  exceeds 
$100,000  over  and  above  debts,  &c. 
Redf .   Surr.  Pr.  on  Wills  774 ;    Code 


Ch.  II.  §  II.] 


Of  Allowances  to  Executors, 


441 


O.  P.  §  2786.  This  requirement  is  satis- 
fied  by  rents  exceeding  $100,000  and 
personal  property  less  than  $100,000. 
Matter  of  Leggatt,  4  Redf .  148.  The  in- 
-ventory  is  not  conclusive  as  to  the  value, 
Matter  of  Blakeney.  23  Abb.  N.  C. 
32  ;  but  the  principal  at  the  decedent's 
death  roust  exceed  the  designated 
amount  irrespective  of  the  subse- 
quently accruing  income,  Estate  of 
Slosson,  4  Civ.  Pro.  280 ;  and  if  the 
income  is  the  only  fund  distributable 
by  the  executor,  it  must  exceed  that 
amount  without  reckoning  the  prin- 
cipal of  the  trust  fund.  Matter  of 
Willets.  112  N.  Y.  289.  As  to  ap- 
portlonment  for  unequal  services  under 
this  statute,  see  Matter  of  Eenworthy, 
17  N.  Y.  Supp.  665 ;  Welling  «.  Well- 
ing, 8  Dem.  611  ;  HOI  «.  Nelson,  1 
Dem.  357. 

In  general,  a  sole  acting  adminis- 
trator or  executor  takes  the  whole  com- 
mission. White  17.  Bullock,  20  Barb.  91 ; 
Succession  of  Bodenheimer,  85  La.  An. 
1065;  Matter  of  Depew,  6  Dem.  54; 
but  he  is  entitled  to  only  one-half  of  the 
full  commission,  in  Louisiana,  where 
his  co-executor  is  a  legatee  (and  as  such 
not  entitled  to  any  commission).  Suc- 
cession of  Edwards,  84  La.  An.  216. 
So,  where  only  one  co-executor  ac- 
counts, he  will  be  entitled  to  all  the 
commissions  on  that  accounting.  Wad- 
dill  V.  Martin,'  3  Ired.  Eq.  562.  And 
as  between  several  executors  filing 
separate  accounts,  their  respective 
commissions  are  prima  facie  apportion- 
able  according  to  their  several  ac- 
counts, John  V.  John,  122  Pa.  St. 
107;  although  in  reckoning  the  rate 
of  commissions  (on  a  descending  scale) 
the  aggregate  of  the  several  accounts 
is  considered.  Betts  v,  Betts,  4  Abb. 
N.  C.  817 ;  Valentine  v.  Valentine,  2 
Barb.  Ch.  430;  but  see  Matter  of 
Meserole,  86  Hun  298. 

Where  an  executor  has  become  liable 
for  the  devastavit  of  his  co-executor  on 


their  joint  bond,  he  may  be  subrogated 
for  his  indemnity  to  the  co-executor's 
share  of  the  commissions  allowable. 
Albro  «.  Robinson,  98  Ey.  195.  But 
where  the  Probate  Court  has  allowed 
the  commissions  in  gross  on  a  joint 
account,  it  cannot  afterward  apportion 
them  between  the  co-executors.  Mount 
V,  Slack.  18  Stew.  (N.  J.)  129 ;  S.  C. 
12  Id.  280 ;  Estate  of  Markle,  11  Pa. 
Co.  Ct.  18.  But  an  executor  may  sue 
his  co-executor  in  equity  for  an  ac- 
counting for  commissions  withheld, 
Speirs  v.  Wisner,  88  Mich.  614 ;  and 
may  in  such  suit  recover  interest  on 
such  commissions  from  the  time  when 
the  account  was  passed,  Pomeroy  v. 
Mills,  18  Stew.  (N.  J.)  517.  In  some 
states  he  may  sue  his  co-executor  at  law 
for  such  conmiissions.  Kennedy  v, 
Oruell,  84  Ind.  188. 

Commiisiong  to  suecemve  representa- 
tive9.  In  general,  an  administrator  is 
not  entitled  to  the  compensation  for 
the  services  of  his  predecessor,  even 
though  his  predecessor  had  received 
no  funds  of  the  estate,  Succession  of 
Linton,  81  La.  An.  180;  nor  should 
he  receive  commissions  on  property 
on  which  his  predecessor  has  re- 
ceived commissions,  Estate  of  Mar- 
vin, Myrick's  Prob.  168 ;  or  which 
he  has  not  fully  administered.  Con- 
over  «.  Ellis,  4  Dick.  (N.  J.)  549.  It 
has  been  held  that  the  maximum 
statutory  allowance  should  be  appor- 
tioned between  the  successive  repre- 
sentatives, Scroggs  9.  Stevenson,  100 
N.  C.  854 ;  or  on  transmission  to  a 
successor.  May  d.  Skinner,  149  Mass. 
875.  One  executor  qualifying  receives 
the  whole  commission,  and  another 
qualifying  after  his  death  receives 
commissions  only  as  administrator  de 
bonis  non.  Matter  of  Depew,  6  Dem. 
54.  On  the  other  hand,  commissions 
may  be  allowed  for  the  services  of  the 
deceased  co-executor  separately  upon 
the  settlement  of  his  account  by  his 
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representatives.  Eppinger  v.  Richards, 
35  Miss.  540. 

Oommissions  to  special  adminiitrat&r 
— Tntstee,  Commissions  are  allowed 
to  a  special  administrator  or  an  adminis- 
trator pendente  lite  on  the  moneys  that 
come  to  his  hands  and  are  administered 
by  him.  Matter  of  Duncan,  8  Redf. 
158 ;  Oreen  v.  Saunders,  18  Hun  808 ; 
Hawkins  v.  Cunningham,  67  Mo.  415  ; 
Matter  of  Handfield,  16  Mo.  Ap.  882 ; 
Matter  of  Moore,  88  Cal.  1 ;  but  see, 
Matter  of  Boothe,  88  Mo.  Ap.  456.  So, 
receivers  appointed  by  the  court  on  the 
removal  of  the  executors  and  testa- 
mentary trustees.  Holcombe  v.  Hoi- 
combe,  2  Beas.  415. 

Testamentary  trustees  are  now  in 
like  manner  usually  compensated  for 
their  services,  Longley  v.  Hall,  11 
Pick.  120  ;  Clark  v.  Piatt,  80  Conn. 
282;  Beatty  v,  Clark,  20  Cal.  11; 
according  to  the  value  of  the  services, 
Gould  «.  Hayes,  25  Ala.  432 ;  and  at 
the  same  rate  as  executors,  Slosson  v. 
Naylor,  2  Dem.  257 ;  Poote  v.  Brugger- 
hof,  50  N.  Y.  S.  R.  811 ;  Prevost  v. 
Gratz  (Pa.),  8  Wash.  C.  C.  484 ;  or  on 
the  corpus  of  the  estate,  Ward  v.  Ward, 
4  Redf.  84  ;  except  where  it  is  left  in- 
completely administered  and  turned 
over  to  his  successor,  Jones'  Case,  4 
Sandf .  Ch.  616 ;  but  not  for  reinvest- 
ment of  the  principal  paid  in  and  in- 
vested by  his  predecessor.  Clute  v. 
Gould,  28  Hun  848.  In  Eentuc^, 
however,  the  statute  provides  for  com- 
missions on  funds  reinvested.  Clark 
v.  Anderson,  13  Bush  111. 

Commissione  in  dotiMe  capacity. 
Double  commissions  may  be  allowed 
to  one  person  acting  in  a  double 
capacity  as  executor  and  trustee. 
Cram  v.  Cram,  2  Redf.  244;  where 
a  continuing  trust  is  expressly  pro- 
vided for  by  the  will,  Estate  of 
Slosson.  4  Civ.  Pro.  280 ;  Matter  of 
Mason,  98  N.  Y.  527  ;  Matter  of  Blau- 
velt,  52  Hun  510  ;  Matter  of  Crawford, 


118  N.  Y.  560;  Matter  of  Carman, 
8  Redf.  46;  Pitney  «.  Everson,  15 
Stew.  (N.  J.)  861,  revg.  18  Id.  639  ; 
Baker  «.  Johnston,  12  Id.  493 ;  or 
where  the  estate  is  subdivided  into  a 
number  of  trusts,  Frame  «.  Willets, 
4  Dem.  368  ;  Hawley  v.  Singer,  3  Dem. 
589 ;  and  the  will  contemplates  separate 
duties  as  executor  and  trustee,  Laytin 
v.  Davidson,  95  N.  Y.  268 ;  Matter  of 
Willets,  112  N.  Y.  289;  Slosson  t. 
Naylor,  2  Dem.  257 ;  Blake  v.  Blake, 
80  Hun  469  ;  e,  g.,  the  leasing  and  man- 
agement of  the  real  estate.  Phoenix  v. 
Livingston,  101  N.  Y.  451.  So,  in  a 
trust  for  investment.  Matter  of  Jack- 
son, 82  Hun  200 ;  but  see  Matter  of 
Starr,  2  Dem.  141.  The  mere  use  of 
the  word  "trustee"  is  not  of  itself 
sufficient  to  raise  a  distinct  trust  in  the 
executor.  Bacon  «.  Bacon,  4  Dem. 
5 ;  McEie  «.  Clark,  8  Dem.  380 ;  nor 
the  execution  of  a  testamentary  power 
of  sale  of  the  land.  Sanderson  «.  Pear- 
son, 45  Md.  488.  Commissions  as 
trustee  may  be  allowed  under  the  New 
York  act  after  treble  commissions  to 
the  executors  on  an  estate  over  $100,- 
000,  Ward  r.  Ward,  4  Redf.  34  ;  appor- 
tioning the  treble  trustee  commission 
among  four  trustees,  after  allowance  to 
one  of  them  as  sole  acting  executor. 
Matter  of  Pike,  2  Redf.  255. 

In  Pennsylvania,  the  rule  seems  to  be 
not  to  allow  a  double  commission  as 
executor  and  trustee,  but  to  consider 
the  additional  labor  in  increasing  the 
amount  of  the  gross  commission 
allowed,  Wood's  Appeal,  86  Pa.  St. 
846 ;  Estate  of  Old,  150  Pa.  St.  529 ; 
Estate  of  Rogers,  17  Phila.  600  ;  Estate 
of  Barclay,  11  Phila.  128;  especially 
where  the  will  did  not  appoint  them  to 
be  trustees.  Estate  of  Hepburn,  11  Phila. 
80 ;  although  they  may  by  agreement 
with  the  distributees  assume  a  trust 
and  be  compensated  accordingly.  Cul- 
bertson's  Appeal,  84  Pa.  St.  808.  But 
they  will  be  entitled  to  a  commission 
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on  later  income  received  as  trustees. 
Estate  of  Soley,  15  Pliila.  618.  And  if 
the  same  fund  passes  through  his  hand 
as  executor  under  one  will  and  trustee 
under  another  will,  he  will,  of  course, 
receive  double  commissions.  Estate  of 
Clermontel,  18  Phihi.  285. 

But  double  commissions  are  not 
allowed  when  the  two  offices  are  in- 
separably blended  and  there  is  no  time 
designated  for  separating  the  trust  fund 
from  the  estate  in  administration, 
Bruere  «.  Gulick,  14  Stew.  (N.  J.)  280; 
Johnson  «.  Lawrence,  95  N.  Y.  154; 
Hall  V.  Hall,  78  N.  Y.  585  ;  Matter  of 
Leinkauf ,  4  Dem.  1 ;  Valentine  v.  Val- 
entine, 2  Barb.  Ch.  480;  Ward  «. 
Ward,  4  Redf.  84 ;  Holley  ».  8.  G., 
4  Edw.  Ch.  284  ;  Mann  9.  Lawrence,  8 
Bradf .  424 ;  unless  the  legatee  has  him- 
self waived  the  objection  by  his  course 
of  action,  e,  g.,  by  the  form  of  receipts 
given.  Hurlburt  v,  Durant,  88  N.  Y. 
121.  So,  he  cannot  receive  for  the  same 
services  two  commissions  as  executor 
and  as  guardian,  Blake  v.  Pegram,  101 
Mass.  592 ;  especially  where  he  has 
kept  no  separate  accounts  and  has 
assumed  the  duty  of  guardian  as  a  vol- 
unteer. Hagler  9.  McCombs,  66  N.  C. 
845. 

Actual  division  of  the  estate  is  not, 
however,  necessary  to  establish  a  dis- 
tinction of  the  offices  of  executor  and 
trustee.  Clute  v.  Oould,  28  Hun  848. 
On  the  other  hand,  a  mere  mental  ap- 
propriation is  not  sufficient.  Miller  o. 
Coirgdon,  14  Gray  114 ;  McEnight  v, 
Walsh,  9  C.  E.  Gr.  498. 

Compensation  for  what  services.  An 
administrator  is  not  entitled  to  compen- 
sation for  services  rendered  before  his 
appointment.  Matter  of  Allen,  89  111. 
474 ;  or  before  he  has  qualified  by  giving 
the  required  bond.  Matter  of  Baker,  85 
Hun  272 ;  or  under  letters  which  are 
void.    Estate  of  Frey,  52  Cal.  658. 

The  statutory  compensation  covers, 
in  general,  all  personal  services  of  the 


administrator,  McWhorter  «.  Benson, 
Hopk.  Ch.  28 ;  Renick  «.  Renick,  92 
Ky.  885  ;  such  as  the  preparation  of  his 
accounts,   Underbill  v.  Newburger,  4 
Redf.  499 ;  Matter  of  Weeks,  5  Dem. 
194  ;  O'Neill  v.  0*DonneU,  9  Ala.  784  ; 
and  see  Vol.  H.  p.  196,  n.,  uH  supra/ 
or  the  expense  of    indemnifying  the 
estate  by  insurance  of  his  individual 
property.    Estate  of  Good,  150  Pa.  St. 
801.     He   cannot    receive   additional 
compensation   as   an   agent  or  clerk, 
Matter  of  Butler,  1  Connoly  58  ;  (as  to 
allowance  for  clerk  hire,  see  Hawlcy 
«.  James,   16    Wend.   61 ;    Matter  of 
Butler,  1  Connoly  58 ;  Steel  9.  Holladay, 
20  Or.  462 ;  and  see  also,  Vol.  H.  p. 
196,  n.,  ubi  supra);  nor  as  an  attorney 
for  the  estate,  Shirley  v.  Shattuck,  6 
Cush.  26 ;  Estate  of  Munn,  Tuck.  186  ; 
Collier  «.  Munn,  41  N.  Y.  148  ;  Camp- 
bell V.  Purdy,  8  Redf.  484  ;  Hough  v. 
Harvey,  71  111.  72  ;  nor  as  one  of  a  firm 
of  attorneys,  Taylor  v.  Wright,  98  Ind. 
121 ;   and  see  Vol.  II.  p.  195,  n.,  ubi 
supra, '  (but  as  to  allowance  of  such 
fees,  see  Morgan  «.  Nelson,  48  Ala. 
586;    Harris  v.   Martin,  9  Ala.  899; 
Fulton   V.    Davidson,    8   Heisk.  614; 
Wendell  v.  French,   19   N.  H.   205; 
Estate  of  McCioskey,  11  Pbila.  95) ;  nor 
for  personal  services  rendered  to  the 
infant  heirs.  Sorrels  v,  Trantham,  48 
Ark.  886 ;  nor  in  the  way  of  commis- 
sions as  executor  for  services  in  con- 
tinuing the  business  of  the  deceased. 
Beard  v.   Beard,  22  N.  Y.   Supp.   1  ; 
Matter   of    Hayden,   1  Connoly  454 : 
S.  C.  54  Hun  197  ;  Dwyer  v,  Ealteyer, 
68  Tex.  555 ;  Jones  v.  Jones,  89  S.  C. 
247  ;  Succession  of  Turnell,  84  La.  An. 
888 ;  and  see  Stem's  Appeal,  95  Pa.  St. 
504.    On  the  other  hand,  his  receiving 
a  share  of  the  net  profits  (as  he  had  re- 
ceived before  the  death  of  the  decedent, 
as  an  employee)  will  not  defeat  his  claim 
to  commissions  as  executor.    Estate  of 
Bewley.  12  Phila.  56. 
Some  statutes,  however,  contemplate 
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special  compensation  for  extraordinary 
services,  e.  g,,  in  securing  partnership 
property  and  foreign  assets  and  setting 
aside  fraudulent  transfers,  Wisner  v. 
Mabley,  70  Mich.  271 ;  S.  C.  74  Id. 
148 ;  or  managing  disputed  lands, 
Wood  «.  Lee,  5  Mon.  50 ;  or  effecting 
a  settlement  with  creditors  by  which 
they  accepted  real  estate  of  the  de- 
ceased for  their  claims,  Smith  v. 
Smith,  79  N.  C.  455 ;  or  for  settling 
up  the  partnership  business  with  the 
surviving  partner,  Mower's  Appeal, 
48  Mich.  441  ;  or  even  as  surviving 
partner.  Estate  of  Pickens,  16  Phila. 
854;  McCullough  v.  Barr  (Pa.),  29 
W.  N.  C.  123.  But  this  is  generally 
left  for  separate  adjudication  and 
allowance,  if  the  executor  is  also  sur- 
viving partner.  Estate  of  McMena- 
min,  15  Phila.  510 ;  and  is  referable 
to  his  duty  as  such  rather  than  as 
executor.  Matter  of  Harris,  4  Dem. 
463.  He  cannot  have  a  special  allow- 
ance for  having  stock  transferred, 
Lindsay  v,  Richardson,  98  Mich.  819 ; 
nor  for  procuring  a  sale  of  the  choses 
in  action,  or  settling  a  dispute  between 
the  widow  and  the  guardian  of  a  minor 
child,  Wisner  v.  Mabley,  74  Mich. 
143  ;  nor  for  selling  land  (where  he 
had  employed  an  agent),  Blake  v. 
Pegram,  101  Mass.  592 ;  nor  merely 
for  his  personal  attention  to  the  busi- 
ness of  the  administration.  Parker  v. 
Grant,  91  N.  C.  838. 

He  cannot  receive  any  further  com- 
pensation for  special  services  without 
special  petition.  Estate  of  Moore,  96 
Cal.  521 ;  and  itemized  proof  of  serv- 
ices. May  u.  Green,  75  Ala.  162  ;  Wis- 
ner V,  Mabley,  70  Mich.  271 ;  Steel  t>. 
Holladay,  20  Or.  462 ;  Jones  v.  Jones, 
39  8.  C.  247. 

Where  the  commissions  are  wholly 
left  to  the  discretion  of  the  court  as  a 
compensation  for  services,  the  executor 
is  not  entitled  both  to  annual  allowance 
and  commission,  Sanderson  v.  Sander- 


son, 20  Fla.  292 ;  but  may  receive  an 
allowance  for  unsuccessful  efforts  to 
collect,  Shepard  v,  Shepard,  19  Fla. 
300 ;  or  for  procuring  the  dower  to  be 
set  off.  Bartlett  v.  Fitz,  59  N.  H. 
502. 

When  eommissians  are  payable. 
Commissions  will  not  be  allowed  in 
anticipation  of  future  services.  Pome- 
roy  V.  Mills,  8  Stew.  (N.  J.)  442; 
Estate  of  Walker,  8  Serg.  &  R.  223. 
And  executors  may  hold  the  necessary 
funds  until  the  commissions  are  ascer- 
tained. Wheelwright  v.  Wheelwright, 
2  Redf.  501.  Under  the  New  York 
practice  only  half  commissions  are 
allowed  before  completion  of  adminis- 
tration, and  half  when  the  property  is 
turned  over  or  paid  out.  Matter  of 
Leinkauf ,  4  Dem.  1 ;  Eellogg's  Case,  7 
Paige  767.  So,  the  final  commissions 
will  generally  be  deferred  where  there 
is  further  distribution  to  be  made  in 
the  distant  future,  Conover  v.  Ellis, 
4  Dick.  (N.  J.)  549  ;  Estate  of  Marvin, 
Myrick*s  Prob.  163  ;  until  the  adminis- 
tration is  entirely  finished,  Succession 
of  Sparrow,  40  La.  An.  484 ;  partial 
commissions  being  allowed  in  the 
meantime.  Estate  of  Stratton,  46  Md. 
551.  Even  the  allowance  of  an  inter- 
mediate account,  in  which  charges  are 
made  for  services,  is  not  conclusive  as 
to  the  amount  to  be  finally  allowed  for 
commissions.  Collins  v.  Tilton,  58 
Ind.  374. 

The  executor  or  administrator  cannot 
withdraw  funds  for  his  compensation 
in  advance  of  allowance  by  the  court, 
Lacey  «.  Davis,  4  Redf.  402 ;  Wheel- 
wright c.  Wheelwright,  2  Redf.  501 ; 
and  interest  will  be  charged  if  he 
anticipates  his  commissions.  Matter  of 
Butler,  1  Connoly  58  ^,  Matter  of  Pey- 
r^r.  5  Dem.  244,  494;  United  States 
Trust  Co.  V.  Bixby.  2  Dem.  494; 
Wheelwright  «.  Wheelwright,  2  Redf. 
501 ;  Freeman  v.  Freeman,  4  Redf. 
211 ;    Estate  of  Meyer,  67  How.  Pr. 
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170 ;  especially  where  they  are  after- 
ward disallowed,  McKnight  9.  Walsh, 
9  C.  E.  Gr.  498 ;  but  not  where  their 
withdrawal  is  by  consent  of  the  next 
of  kin,  Betts  9.  Betts,  4  Abb.  N.  C. 
817  ;  although  taken  without  the  order 
of  the  court.  WyckofP  «.  Van  Siclen, 
8  Dem.  75.  Even  by  consent  the 
executor  cannot  retain  more  than  the 
statutory  allowance.  Matter  of  Hay- 
den,  1  Connoly  454.  He  may  be 
allowed  commissions,  although  he  l^as 
credited  himself  with  an  excessive 
amount,  Williams  «.  Cubage,  86  Ark. 
807  ;  but  not  where  he  has  taken  such 
sum  without  accounting  for  it,  Bates 
«.  Vary,  .40  Ala.  421  ;  but  no  commis- 
sions will  be  allowed  on  funds  retained 
after  settlement  and  converted  or  where 
he  has  kept  uninvested  funds  of  the 
estate.  Frey  «.  Frey,  2  C.  E.  Gr.  71.  A 
distinction  has  been  made  between  trus- 
tees administering  and  retaining  com- 
mission on  the  income  of  the  fund  and 
executors  in  favor  of  the  former. 
Matter  of  Harris,  4  Dem.  468.  An 
executor  is  liable  for  misapplication  of 
funds  of  thie  estate  by  way  of  commis- 
sions. Whitney  «.  Phoenix,  4  Redf . 
180. 

Commissions  are  not  due  until  ascer- 
tained by  the  Probate  Court,  Estate  of 
Worthington,  51  N.  Y.  8.  R.  555 ;  8.  C. 
22  N.  Y.  Supp.  19;  on  the  settle- 
ment  of  the  account.  Estate  of  Meyer, 
67  How.  Pr.  170  ;  Crowder  t?.  8hackle- 
ford,  85  Miss.  821 ;  Matter  of  Rose,  80 
Cal.  166.  So,  of  an  outgoing  adminis- 
trator, only  after  his  final  settlement, 
Estate  of  Barton,  55  Cal.  87  ;  and  where 
an  administrator  eum  testamentoannexo 
claims  commissions  in  a  double  capac- 
ity, they  may  be  reserved  until  the 
settlement  of  both  accounts.  Matter 
of  Paton,  111  N.  Y.  480. 

Commissions  should  be  allowed  on 
the  final  balance  of  the  account,  David- 
son V,  Moore,  14  8.  C.  251 ;  as  of  the 
date  of  settlement  and  not   of  filing 


of  the  account,  Haskins  v.  Teller,  8 
Redf.  816  ;  subject  to  be  varied  by  the 
correction  of  the  balance  on  appeal  or 
otherwise.  Stevenson  v.  Hart,  8  Halst. 
Ch.  471.  And  commissions  are  not  al- 
lowed for  matters  after  settlement  'of 
account,  Estate  of  Brinton,  10  Pa.  St. 
411 ;  such  as  a  proceeding  for  compell- 
ing distribution.  Estate  of  Brinton,  10 
Pa.  St.  411. 

Oommimons — Payable  out  of  what 
fund.  Commissions  on  the  income  are, 
in  general,  payable  out  of  the  income, 
Danby  1^.  Cummins,  4  Stew.  (N.  J.)  208  ; 
Woodruff  «.  Lounsbury,  18  Stew. 
(N.  J.)  545;  Cammann  v.  Cammann,  2 
Dem.  211 ;  Clute  v,  Gould,  28  Hun  848 ; 
Gordon  v.  West,  8  N.  H.  444;  al- 
though in  a  proper  case,  indica^ted  by 
the  testamentary  scheme  or  otherwise, 
the  entire  commissions  may  fall  on  the 
general  estate.  Matter  of  Mount,  2 
Redf.  405;  Matter  of  Thompson,  5 
Dem.  117 ;  and  the  executor  does  not 
waive  the  right  to  commissions  on  the 
income  by  paying  it  over  in  full  to  the 
beneficiary  for  life.  Matter  of  Mount, 
2  Redf.  405.  A  charge  may  also  be 
made  against  the  principal  fund  for  the 
care  and  safe  keeping  of  it.  Gordon  v. 
West,  8  N.  H.  444.  So,  the  expenses  of 
trustees  are  payable  out  of  the  fund. 
Hay's  Appeal,  152  Pa.  St.  884 ;  even 
where  the  disposition  of  the  fund  was 
invalid.  Johnson  «.  HoUfield,  82  Ala. 
128.  But  a  trustee's  commissions  on 
sales  of  real  estate  will  be  payable  out  of 
the  residuary  estate  rather  than  to  abate 
a  legacy  which  was  charged  on  the  pro- 
ceeds, and  could  not  be  satisfied  ou|^  of 
them.  Levering  «.  Riggs,  49  Md.  432. 
So,  commissions  of  one  executor  will  be 
paid  out  of  funds  in  the  hands  of  his  co- 
executor,  where  he  has  not  himself 
enough  in  hand  to  pay  legacies  and  com- 
missions. Brandon  «.  Hoggatt,  82  Miss. 
885.  An  annuity  is  not  subject  to  com- 
mi8sions,in  general.  Lathrop v.  Smalley . 
8  C.  E.  Gr.  92 ;  but  see,  contra,  where 
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the  annuity  is  payable  out  of  the  income 
of  the  trust  fund,  which  is  not  sufficient 
to  bear  both  annuity  and  the  commis- 
sions. Orinnell  f>.  Baker,  17  R.  I.  41. 
And  specific  legacies  are  not  charged 
with  commissions,  but  they  are  to  be 
taken  from  the  residuary  estate.  Fowler 
tJ.  Colt,  7  C.  E.  Gr.  44  ;  Estate  of  Mc- 
Menamin,  15  Phila.  512. 

CammisiioTu —  When  forfeited.  Com- 
missions will  be  forfeited  for  unfaith- 
ful  management  of  the  trust,  Milli- 
gan's  Appeal,  97  Pa.  St.  625 ;  Swatz- 
walter's  Accounts,  4  Watts,  77 ;  Estate 
of  Bradley,  11  Phila.  87;  or  fraudu- 
lent collusion  between  the  adminis- 
trator and  the  guardian  of  the  minor 
child,  McCahan's  Appeal,  7  Pa.  St.  59  ; 
or  for  conversion  of  the  assets.  State 
«.  Beming,  74  Mo.  87;  or  misappro- 
priation of  the  funds.  Estate  of 
Clauser,  84  Pa.  St.  51 ;  Cook  v.  Lowry, 
96  N.  Y.  108  ;  or  for  willful  violation 
of  the  injunction  of  the  court,  Pear- 
son V.  Darrington,  32  Ala.  227  ;  or  any 
questionable  administration  of  the  trust. 
Blauvelt  «.  Ackerman,  8  C.  E.  Gr. 
495,  affd.  10  Id.  670.  So,  for  conceal- 
ing personal  assets  and  procuring  sale  of 
real  estate  for  debts.  Ambleton  «.  Dyer, 
63  Ark.  227 ;  or  for  unfaithfully  mix- 
ing trust  funds  with  his  own,  Robinett's 
Appeal,  36  Pa.  St.  191 ;  or  for  willful 
neglect,  Powell  v.  Powell,  10  Ala.  914  ; 
Hall  V,  Wilson,  14  Ala.  295  ;  Gould  v. 
Hayes,  19  Ala.  438  ;  but  not  merely  for 
the  negligent  use  of  the  trust  funds, 
Estate  of  Sourin,  11  Phila.  14;  and 
compensation  may  be  allowed  for  bene- 
ficial services,  though  the  administrator 
was  unfaithful.  Jennison  v.  Hapgood, 
10  Pick.  77,  112. 

Commissions  will,  in  general,  be  for- 
feited only  for  gross  negligence.  Har- 
ris o.  Parker,  41  Ala.  604 ;  Estate  of 
Conklin,  2  Connoly  176.  They  may 
likewise  be  reduced  for  mismanage- 
ment, Barney  v.  Saunders,  16  How. 
542 ;  or  refused  for  disregard  of  the 


directions  of  the  will  requiring  invest- 
ment of  the  funds,  Warbass  «.  Arm- 
strong, 2  Stockt.  268;  Lathrop  v. 
Smalley,  8  C.  E.  Gr.  192 ;  especially 
where  he  has  also  involved  the  estate 
in  litigatian,  Brewster  v.  Demarest,  8 
Dick.  (N.  J.)  669 ;  but  commissions 
will  not  be  forfeited  for  keeping  too 
much  money  on  hand.  Frost  v.  Den- 
man,  14  Stew.  (N.  J.)  47  ;  and  may  even 
be  allowed  where  loss  has  occurred 
thi^ugh  bad  investments,  Wilson  f. 
Staats,  6  Stew.  (N.  J.)  624 ;  or  where  un- 
authorized investments  have  been  made 
without  loss,  Sanderson  9.  Sanderson, 
20  Fla.  292;  and  even  where  loss  has 
been  due  to  negligent  non -investment 
and  charged  as  such  to  the  accountant. 
Matter  of  Mount,  2  Redf .  405.  So,  com- 
missions may  be  disallowed  altogether 
where  the  settlement  of  the  trust  has 
been  delayed  for  fourteen  years  and 
bunglingly  executed,  Stebman's  Appeal, 
5  Pa.  St.  414 ;  a^id  although  the  neglect 
of  the  representative  has  been  due  to 
his  kindness  to  the  family.  Smith's 
Appeal,  47  Pa.  St.  424.  So,  where  he 
has  kept  no  accounts  and  has  managed 
the  property  negligently,  Eppinger  t. 
Campa,  20  Fla.  262  ;  as  well  as  specu. 
lated  with  the  funds.  Estate  of  Herm- 
stead,  60  Pa.  St.  428.  So,  where  he  has 
failed  to  account  until  compelled  to  do 
so.  Succession  of  Touzanne,  86  La.  An. 
420 ;  Allen  v.  Royston,  107  N.  C.  278  ; 
or  refused  settlement  and  compelled 
resort  to  litigation,  Dryfoos  v.  Cullinan, 
17  Kan.  462  ;  but  see  Post  v.  Stevens,  2 
Beas.  298  ;  or  has  taken  presents  from 
tenants  and  repairers  of  real  estate. 
Jacobus  V,  Munn,  11  Stew.  622. 

Mere  neglect  of  duty  will  not 
deprive  the  executor  of  commissions. 
Ward  V.  Ward,  4  Redf.  84;  nor  ir- 
regularities, whether  involving  a  loss, 
Gillespie  «.  Brooks,  2  Redf .  849 ;  or  not, 
Morgan  v.  Morgan,  4  Dem.  868  ;  nor  a 
mistake  in  distribution  of  the  funds, 
Tiner  «.  Christian,  27  Ark.  806;  but 
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see  Matter  of  Hobson,  16  N.  Y.  Supp. 
371.  No  allowance  wiU  be  made  for 
ezpeDses  caused  by  the  administrator's 
misconduct,  Bobbins  v,  Wolcott,  27 
Conn.  234  ;  nor  for  services  made  neces- 
sary by  his  neglect,  Matter  of  Moore, 
72  Cal.  885 ;  but  see  Bartlett  9.  Fitz, 
59  N.  H.  502 ;  although  his  commis- 
sions wiU  not  be  forfeited  for  mis- 
take in  judgment,  Myer's  Appeal,  62 
Pa.  St.  109 ;  nor  for  a  mistake  in  the 
figuring.  Estate  of  Hoffer,  156  Pa.  St. 
473. 

In  some  states  commissions  are 
forfeited  by  failure  to  make  an  annual 
accounting,  Davidson  v.  Moore,  14 
S.  C.  251 ;  Brooks  v.  Brooks,  12  S.  C. 
422  ;  Lay  v.  Lay,  10  S.  C.  208 ;  Byrne  t>. 


Anderson,  67  Oa.  466 ;  or  for  want  of 
inventoiy  or  annual  account,  coupled 
with  gross  neglect.  Grant  v,  Reese,  94 
N.  C.  720;  or  for  failing  to  file  the  bond 
required.  Matter  of  Baker,  35  Hun  272. 
In  other  states  commissions  are  not  lost 
for  failure  to  make  annual  returns. 
Estate  of  Nelson,  15  Phila.  597 ;  Gould 
«.  Hayes,  19  Ala.  438;  Lovett  v.  Thomas, 
81  Va.  245;  nor  even  for  failure  to 
account  for  thirty  years.  Matter  of 
Barcalow.  2  Stew.  (N.  J.)  282;  still 
less  for  the  clerk's  failure  to  file  the 
account  rendered,  Sanderson  v.  Sander- 
son, 20  Fla.  292  ;  and  it  is  not  necessary 
that  the  accounting  should  be  by  order 
of  the  court.  Cram  9.  Cram,  2  Redf. 
244. 
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•PA.RT   THE  FIFTH. 

OF   REMEDIES. 


BOOK  THE  FIEST. 

OF  REMEDIES  FOR  EXECUTORS  AND  ADMLNISTRATORS. 

In  a  previous  part  of  this  treatise  (a),  there  has  been  occasion  to 
investigate,  what  rights  of  action  are  comprised  in  the  estate  of  an 
executor  or  administrator:  It  remains  to  consider  the  remedies  by 
which  those  rights  may  be  enforced. 

It  has  been  thought  desirable  in  the  following  four  chapters  to 
keep  the  former  headings  "  At  Law''  and  "  In  Equity." 


CHAPTER  THE  FIRST. 

OF  REMEDIES  FOR  EXECUTORS  AND  ADMINISTRATORS  AT  LAW.t 

a 

It  must  be  observed^  in  the  commencement  of  this  subject,  that 

there  are  some  cases  where  an  executor  or  administra- 

the  executor  has  tor,  although  he  has  an  interest  in  a  chose  in  action^  is 

not  entitled  to  the  remedy :  Thus,  where  one  of  two 
joint  obligees,  covenantees,  or  partners  dies,  the  action  on  the  contract 
must  be  brought  in  the  name  of  the  survivor,  and  the  executor  or 
administrator  of  the  deceased  cannot  be  joined,  nor  can  he  sue 
separately :  For  example,  two  joint-merchants  appoint  a  person  to 
be  their  factor :  one  dies,  leaving  an  executor  -,  this  executor  and  the 
survivor  cannot  •  join  in  an  action  against  the  factor ;  for  the  remedy 
survives,  though  not  the  duty ;  and  therefore,  on  the  recovery,  the 

(a)  Ante,  p.*693  et  seg,  f  See  American  note  at  end  of  this  chapter. 
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survivor  muBt  be  accountable  to  the  executor  for  that  (&).  And  the 
general  rule  is  that  though  the  right  of  a  deceased  partner  devolves 
on  his  executor  (c),  yet  the  remedy  survives  to  his  companion,  who 
alone  must  enforce  the  right  by  action,  and  will  be  liable,  on  re- 
covery, to  account  to  the  executor  or  administrator  for  the  share  of 
the  deceased  (d). 

Again,  where  two  have  the  legal  interest  in  the  performance  of  a 
contract,  though  the  benefit  be  only  to  one  of  them,  the  remedy  sur- 
vives, upon  the  death  of  the  latter,  and  the  executor  or  administrator 
of  the  deceased  cannot  be  made  a  party,  or  sue  separately :  Thus,  in 
Anderson  v.  Martindale  (e),  there  was  a  covenant  to  and  with  A., 
his  executors,  administrators,  and  assigns,  and  to  and  with  B.  and 
her  assigns,  to  pay  an  annuity  to  A.,  his  executors,  &c.,  during  B.'s 
life :  and  it  was  held,  that  this  was  a  joiat  covenant  to  A.  and  B.,  in 
which  they  had  joint  legal  interest,  although  the  benefit  was  for  A. 
only ;  and  that  therefore,  on  the  death  of  A.,  the  right  of  action  sur- 
vived to  B.,  and  A.'s  administrators  could  not  sue  on  the  covenant  (/). 

It  follows,  that  where  a  contract  is  made  jointly  with  several  per- 
sons, and  they  all  die,  the  executor  or  administrator  of  the  survivor 
alone  can  sue,  and  the  personal  representatives  of  those  who  died 
before  him  cannot  be  joined. 

But  if  the  interest  of  the  covenantees  is  several,  and  one  of  them 
dies,  his  executor  may  maintain  a  separate  action  on  the  covenant, 
notwithstanding  the  other  covenantee  be  living :  And  if  the  interest 
be  several,  it  shall  make  no  difference  that  the  language  of  the  cove- 
nant is  joint :  Thus,  'in  Withers  v.  Bircham  (g),  by  deed  reciting  the 
grant  of  two  distinct  annuities  to  A.  and  B.  during  the  life  of  the 
grantors  and  the  survivor,  it  was  witnessed,  that  C.  covenanted  with 

(b)  Martin  r.  Crump,  2  Salk.  444.  (g)  3  B.  &  C.  254.     See  White  v.  Tyn- 

(c)  JntCf  pp.  *570,  *734.  dall,  13  A.  C.  263,  in  which  the  House 

(d)  Martin  v.  Crump,  1  Lord  Baym.  of  Lords  refused  to  treat  a  joint  cove- 
340.  Kemp  v,  Andrews,  Carth.  171.  nant  in  a  lease  as  several,  merely  be- 
Golding  r.  Vaughan,  2  Chit.  Bep.  437,  cause  the  demise  was  to  two  as  ten- 
per  eur,  Bex  v.  Collectors  of  Customs,  ants  in  common.  And  Lord  Fitzgerald 
2  M.  &  S.  225,  by  Dampier,  J.  2  Saund.  pointed  out  that  the  rule  that  the  cove- 
117,  note  to  Coryton  v.  Litheby.  It  ap-  nant  shall  be  measured  and  molded  ac- 
pears,  therefore,  that  the  case  of  Hall  cording  to  the  interest  of  the  covenan- 
V.  Huffam,  2  Lev.  118,  is  not  law.  tees  had  no  application  to  the  case  of 

(«)  1  East,  497.  separate  interests  in  covenantors. 

(/)  See  Barford  v.  Stuckey,  2  Brod 
&  Bingh.  333. 
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A.  and  B.  and  their  executors,  to  pay  the  annuities^  or  either  of  them, 
when  the  grantors  should  make  default  in  payment :  A.  died :  And 
it  was  held,  that,  the  interest  in  the  annuities  being  several,  the  cov- 
enant was  also  several,  and  that  the  annuity  granted  to  A.  being  in 
arrear,  his  executor  might  maintain  an  action  against  C. 

On  the  other  hand,  wherever  the  interest  of  the  covenantees  is 
joint,  the  rule  of  survivorship  above  stated  will  be  enforced,  although 
the  covenant  be  in  terms  joint  and  several  (A). 

The  rule  is  the  same  with  respect  to  remedies  in  form  ex  ddieto 
as  those  in  form  ex  contractu :  Therefore,  if  one  or  more  of  several 
parties  jointly  interested  in  property,  at  the  time  an  injury  was  com- 
mitted, is  dead,  the  action  must  be  in  the  name  of  the  survivor,,  and 
the  executor  or  administrator  of  the  deceased  cannot  be  joined,  nor 
can  he  sue  separately  (t). 

By  the  37th  section  of  the  stat.  6  &  7  Vict,  c,  73,  it  is  enacted  that 
no  action  shall  be  brouf^ht  by  any  attorney  or  solicitor, 

Executor  of  solici-  _        _    .  7^.    .     "^         "^  .  "^  «         , 

tor  bringing  action  or  oy  their  exccutors,  admtmstrators,  or  assiimees,  for  the 

on  his  bill:  ^  ^  «  o  -,      ^  .        .       ' 

recovery  of  any  fees,  &c.,  until  the  expiration  of  one 
month  after  the  delivery  of  a  bill,  &c.,  and  upon  the  application  of 
taxation  of  bill  of  ^ic  party  chargeablc  (Jc)  with  the  bill  delivered,  the 
deceased  solicitor.  ^^yiR  and  thc  attomcy's  or  solicitor's,  or  his  executor^s  or 
administrator's,  or  assignee's  demand  thereon,  may  be  referred  to  be 
taxed ;  and  if  the  biU,  when  taxed,  be  less  by  a  sixth  part  than  the 
bill  delivered,  then  the  attorney,  his  executor^  administrator,  or  as- 
signee, shall  pay  the  costs  {!), 

By  sect.  38  where  any  person,  not  the  party  chargeable,  shall  be 
liable  to  pay  or  shall  have  paid  the  bill,  he  or  his  personal  represent- 
ative may  apply  to  have  it  taxed  just  as  if  the  application  were  made 
by  the  party  chargeable. 

If  there  are  several  executors  or  administrators,  they  must  all  join 
in  bringing  actions  (w),  though  some  be  within  the  age 


Parties. 


(h)  See  the  authorities  cited  in  the 
note  to  Ecoleston  v,  Clipsham,  1  Saund. 
154.  See  also  3  B.  &  C.  256 ;  and  Lane 
V,  Drinkwater,  1  Cr.  M.  &  R.  599. 

(•)  Ante,  p.*734. 

(k)  The  personal  representatiye  of 
the  party  chargeable,  though  not 
named,  may  also  make  the  applica- 
tion :  Jefferson  v,  Warrington,  7  M.  & 
W.  137. 


(I)  If  a  solicitor  dies  pending  an  or- 
der for  taxation,  the  proceedings  may 
be  revived  by  the  client  against  the 
solicitor's  representatives  by  an  ej- 
parte  order:  Be  Nicholson,  29  Beav. 
665 ;  and  they  may,  in  the  same  way, 
revive  the  proceedings  against  the  cli- 
ent :  Be  Waugh,  ibid,  666. 

(m)  Bro.  Ezors.  88. 
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of  seventeen  years  (n),  or  have  not  proved  the  will  {o).  Where, 
however,  an  executor  renounces  probate,  or,  being  cited  to  take 
probate,  does  not  appear,  his  rights  in  respect  of  the  executor- 
ship shall  wholly  cease,  and  the  representation  of  the  testator  devolve 
as  if  he  had  not  been  appointed  (p),  and  he,  therefore,  need  not  be  a 
plaintiff.    Nor  is  an  absconding  executor  a  necessary  party  (g). 

But  if  one  alone  of  several  executors  or  administrators  brought  an 
action  either  in  form  ex  contractu  or  ex  delicto^  the  defendant  could 
formerly  only  take  advantage  of  it  by  pleading  in  abatement  (r). 

•Now  by  R.  S.  C,  1883,  Ord.  XXI.  r.  20,  no  plea  or  defense  shall 
be  pleaded  in  abatement,  and  by  Ord.  XVI.  r.  11,  "No  cause  or 
matter  shall  be  defeated  by  reason  of  the  misjoinder  or  nonjoinder 
of  parties,  and  the  Court  may  in  every  cause  or  matter  deal  with  the 
matter  in  controversy  so  far  as  regards  the  rights  and  interests  of 
the  parties  actually  before  it.  The  Court  or  a  Judge  may  at  any 
stage  of  the  proceedings,  either  upon  or  without  the  application  of 
either  party,  and  on  such  terms  as  may  appear  to  the  Court  or  a  Judge 
to  be  just,  order  that  the  names  of  any  parties  improperly  joined, 
whether  as  plaintiffs  or  defendants,  be  struck  out,  and  that  the  names 
of  any  parties,  whether  plaintiffs  or  defendants,  who  ought  to  have 
been  joined,  or  whose  presence  before  the  Court  may  be  necessary  in 
order  to  enable  the  Court  effectually  and  completely  to  adjudicate 
upon  and  settle  all  the  questions  involved  in  the  cause  or  matter  be 
added.  No  person  shall  be  added  as  a  plaintiff,  suing  without  a  next 
friend,  or  as  the  next  friend  of  a  plaintiff  under  any  disability,  with- 
out his  own  consent  in  writing  thereto." 

It  must  be  observed  that  if  one  executor  of  several  alone  sell  goods 


(n)  Smith  r.  Smith,  Yelv.  130. 

(o)  Brookes  r.  Stroud,  1  Salk.  3. 

(p)  20  &  21  Vict.  c.  77,  s.  79.  21  &  22 
Vict.  c.  95,  8.  16. 

{q)  Drage  v.  Hartopp,  28  C.  D.  414. 
As  to  parties  generally,  see  B.  S.  C. 
1883,  O.  XVI. 

(r)  1  Saiind.  291, 1,  note.  Tuckey  r. 
Hawkins,  4  C.  B.  655.  Apparently, 
since  the  Judicature  Act,  the  only 
mode  of  taking  the  objection  of  non- 
joinder of  one  of  several  executors  as 
a  plaintiff,  is  by  taking  out  a  summons 
to  add  the    executor    as  a  plaintiff: 


Werderman  v,  Soci^t6  G^n^rale  d^Elec- 
tricit^,  19  C.  D.  246.  The  objection 
cannot  be  raised  by  plea  in  abatement 
or  by  demurrer,  and  the  court  will 
never  dismiss  an  action  for  want  of 
parties.  In  some  cases,  if  a  person 
who  ought  to  be  a  plaintiff  refuses,  the 
court  will  make  him  a  defendant :  Van 
Oelder  &  Co.  v.  Sowerby  Bridge,  &c., 
44  C.  D.  374.  Fairclough  r.  Marshall, 
4  Ex.  D.  37.  As  to  the  old  practice, 
see  8th  edition  of  this  work,  p.  1875, 
note  (r). 
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of  the  testator,  he  alone  may  maintain  an  action  for  the  price,  not 
naming  himself  executor  (s).  So  if  goods  be  taken  out  of  the  pos- 
session of  one  of  several  executors,  he  may  sue  alone  to  recover  them 
{f).  And,  generally,  if  one  executor  alone  contracts  on  his  own  ac- 
count alone,  he  vtmst  sue  alone  on  such  contract,  notwithstanding  the 
money  recovered  will  be  assets  («). 

It  is  clear  that  two  out  of  three  co-executors  may  recover  lands  of 
their  testator  in  ejectment  on  a  joint  claim  {x). 

Formerly,  though  the  plaintiff  sued  as  executor  or  adminis^trator, 
the  writ  of  summons  need  not  have  stated  his  special 
character.  But  R.  S.  C,  1883,  Order  III.  r.  4,  provides 
that  if  the  plaintiff  sues,  or  the  defendant  or  any  of  the  defendants 
is  sued,  in  a  representative  capacity,  the  indorsement  of  claim  shall 
Indorsement  of  show  ui  what  Capacity  the  plaintiff  or  defendant  sues  or 
^^'^  is  sued.    And  Order  XVI.  r.  8,  provides  that "  Trustees, 

executors,  and  administrators  may  sue  and  be  sued  on  behalf  of  or 
Executors  may  sue  as  representing  the  property  or  estate  of  which  they 
JSiilSng ^the  "es^  ar©  trustecs  or  representatives,  without  joining  any 
*****  of  the  persons  beneficially  interested  in  the  trust  or 

estate,  and  shall  be  considered  as  representing  such  persons  j  but  the 
Court  or  a  Judge  may,  at  any  stage  of  the  proceedings,  order  any  of 
such  persons  to  be  made  parties  either  in  addition  to  or  in  heu  of  the 
previously  existing  parties  "  (y). 

By  R.  S.  C.  1883,  Ord.  XVIII.  r.  5,  it  is  enacted  that,  "  Claims  by 
Claims  by  or  or  agaiust  an  executor  or  administrator  as  such  may 
Sfl!Sl^?SniSStor  be  joined  with  claims  by  or  against  him  personally, 
joined^witiTciaiml  provided  the  last-mentioned  claims  are  alleged  to 
perronai^!''^*  ***"^  arisc  with  reference  to  the  estate  in  respect  of  which 


{B)  Godolph.  Pt.  2,  c.  16,  s.  1.  Wentw. 
Off.  Ex.  224, 14th  edit.  Brassington  v. 
Ault,  2  Bingh.  177. 

{0  €k>dolph.  Mfti  swpra,  Wentw.  Off. 
Ex.  vbi  supra, 

(tt)  Heath  v.  Chilton,  12  M.  &  W.  632. 
Ante,  p.*765. 

{x)  Doe  V.  Wheeler,  15  M.  &  W.  623. 

(y)  Where  an  adndnistration  order 
has  been  made,  the  judge  of  the  Chan- 
cery Division  in  whose  court  such  ad- 
ministration is  pending  may  order  the 
transfer  to  himself  of  any  cause  or  mat- 
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ter  pending  in  any  other  court  or  divi- 
sion brought  by  or  against  the  executors 
or  administrators  of  the  testator  or  in- 
testate whose  assets  are  being  adminis- 
tered :  R.  8.  C.  1883,  Ord.  XTJX.  r.  5. 
In  Chapman  «.  Mason,  40  L.  T.  678,  it 
was  decided  that  an  action  in  another 
division  against  an  executor  wiU  not  be 
transferred  imder  this  rule  if  he  is  to 
be  deemed  personally  liable :  but  in  Re 
Timms,  26  W.  R.  692,  the  action  was 
ordered  to  be  transferred,  with  liberty 
to  continue  it  in  the  Chancery  Division. 
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the  plaintiff  or  defendant  sues  or  is  sued  as  executor  or  admin- 
istrator." 

Every  action  brought  by  an  executor  or  administrator,  where  the 
cause  of  action  accrues  in  the  time  of  the  deceased,  oaim: 
must  be  brought  in  his  representative  capacity  {z).  But  ^^en  executorghau 
where  the  cause  of  action  accrues  after  the  death  of  the  ^^^  ■*  •'*®^- 
testator  or  ^intestate,  the  executor  or  administrator  may  sue  as  such, 
or  not,  at  his  option  (a).  Thus,  there  has  already  been  occasion  to 
show  (&),  that,  in  respect  of  injuries  done  to  the  goods  and  chattels 
of  the  testator,  after  his  death,  the  executor  has  his  option,  either  to 
sue  in  his  representative  capacity  or  to  bring  the  action  in  his  own 
name  and  in  his  individual  character.  So  it  has  already  appeared, 
with  respect  to  contracts  made  with  the  executor  or  administrator  in 
that  character,  that  the  same  option  exists,  wherever  the  money  re- 
covered will  be  assets  (c). 

It  was  formerly  necessary  for  an  executor  when  he  declared  as 
such,  to  make  a  profert  in  curia  of  the  letters  testa-  profert  of  letters  or 
mentary  5  and  for  an  administrator  to  make  a  profert  J?5blS?^unnec<w^ 
of  the  letters  of  administration  with  a  statement  of  the  ^^l1^^^<^I 
grant  of  the  latter.t  But  by  the  Common  Law  Pro-  ^'*'^^*- 
cedure  Act  (1852),  s.  55,  "  It  shall  not  be  necessary  to  make  profert 
of  any  deed  or  other  document  relied  on  in  any  pleading,  and  if  profert 
shall  be  made,  it  shall  not  entitle  the  opposite  party  to 

7  irtr  r-       j  oyer  abolished : 

crave  oyer,  or  set  out  upon  oyer  such  deed  or  other 
document." 

Before  the  law  was  thus  altered,  if  an  executor,  declaring  as  such, 
made  profert  of  the  letters  testamentary,  not  having,  in  fact,  at  that 
time  obtained  probate,  the  defendant,  in  order  to  raise  the  objection, 
must  have  demanded  oyer  ]  for  if  he  had  pleaded  that  the  plaintiff 
never  was  nor  is  executor  in  manner  and  form  as  alleged  in  the  dec- 
laration, the  plaintiff  would  have  succeeded  on  tliis  issue,  if  he  had 
obtained  probate  at  any  time  before  the  trial  {d) ;  but  by  demanding 
oyer,  the  defendant  made  it  impossible  for  the  plaintiff  to  proceed, 

(r)  1  Saimd.  112,  note  to  Dean  of  Bris-  bott  v,  Parfitt,  L.  R.  6  Q.  B.  346.    Mose- 

tol  v.  Guyse.     Com.  Dig.  Pleader  (2  D.  ley  v.  Bendell,  L.  R.  6  Q.  B.  338. 

1).  Gallant  v.  Bouteflower,  3  Dougl.  36,  f  See  American  note  at  end  of  this 

by  Buller,  J.  chapter. 

(a)  3  Dongl.  36,  by  Buller,  J.  (d)  Thompson  v.  Reynolds,  3  0.  &  P. 

{h)  Ante,  p.*761  et  seq.  123.     See  ante,  p.*251. 


(c)  Ante,  p.*762  et  seq.    See  also  Ab- 
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till  lie  could  produce  the  probate.  The  alteration  of  the  law  as  to 
profert  and  oyer,  has  rendered  this  course  impracticable ;  and  it  may 
place  a  debtor  to  the  deceased  in  a  situation  of  some  hardship  and 
difficulty,  if  he  is  •sued  for  the  debt  by  one  assuming  to  be  the  ex- 
ecutor of  the  creditor,  but  who  has  not  proved  the  will.  For  if  the 
debtor  pays  the  debt  into  court,  he  may  be  paying  it  to  one  who  per- 
haps may  never  acquire  a  title  to  it  by  obtaining  probate,  and  so  be 
forced  to  pay  it  over  again :  On  the  other  hand,  if  he  pleads  ne  ungues 
executor^  and  goes  to  trial  of  an  issue  joined  on  that  plea,  and  the 
plaintifiE  has  obtained  probate  in  the  meantime,  it  will,  by  relation, 
sustain  the  plaintiffs  title  to  maintain  the  action,  and  the  debtor  will 
have  to  pay  all  the  costs  of  the  suit ;  though  he  has  never  disputed 
the  debt  and  always  been  willing  to  pay  it,  if  he  could  ascertain 
the  person  who  was  authorized  to  receive  it.  In  order,  there- 
fore, to  protect  a  defendant  under  such  circumstances,  the  court, 
on  its  being  shown  that  the  plaintiff,  who  has  declared  or  claims 
as  executor,  has  not  obtained  probate,  will  stay  proceedings  until 
probate  shall  have  been  taken  out  and  a  reasonable  time  has 
elapsed  after  it  shall  have  been  submitted  to  the  inspection  of  the 
defendant  (e). 
By  R.  S.  C.  1883,  Ord.  XIX.  r.  3,  "  A  defendant  in  an  action  may 
set  off,  or  set  up  by  way  of  counterclaim  against  the 
claims  of  the  plaintiff,  any  right  or  claim,  whether  such 
set-off  or  counterclaim  sound  in  damages  or  not,  and  such  set-off  or 
counterclaim  shall  have  the  same  effect  as  a  cross  action,  so  as  to 
enable  the  Court  to  pronounce  a  final  judgment  in  the  same  action, 
both  on  the  original  and  on  the  cross  claim."  But  this  rule  gives  no 
right  of  set-off  where  none  existed  before  the  passing  of  the  rule  (/). 
And  the  cases  on  the  repealed  statutes  of  set-off  (2  Geo.  II.  c.  22, 
s.  13 ;  8  Gteo.  II.  c.  24,  s.  4),  which  enacted  that  where  either  party  sues 
or  is  sued  as  executor  or  administrator,  where  there  are  mutual  debts 
between  the  testator  or  intestate  and  either  party,  one  debt  may  be 
set  against  the  other,  would  seem  still  to  be  applicable,  except  in  so 
far  as  they  conflict  with  the  •rules  of  equity.  These  cases  have  es- 
tablished that  in  an  action  by  an  executor  in  his  own  name  to  recover 
money  due  to  the  testator  in  his  lifetime  and  received  by  the  defend- 
ant after  his  death,  the  defendant  cannot  set  off  a  debt  due  to  him 

(e)  Webb  r.  Adkins,  14  C.  B.  401.  (/)  Re  Milan  Tramways  Co.,  22 CD. 

Tarn  v.  Commercial   Banking  Co.  of      122.    25  C.  D.  587. 
Sydney,  12  Q.  B.  D.  294. 

[•1780]     [•1781] 
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from  the  testator  {g)  :t  And  the  same  rule  holds  where  the  plaintiff 
claims,  as  executory  for  a  debt  dne  after  the  death  of  the  testator  {h). 
Again,  if  a  stranger  receives  rent  due  to  the  testator  in  his  lifetime, 
and  afterward,  by  desire  of  \hh  tenant  in  possession,  pays  the  de- 
mand of  ground  rent,  due  at  the  same  time,  for  the  same  premises, 
he  may  deduct  •such  payment  in  an  action,  by  the  executor,  for  the 
rents  received ;  but  he  cannot  deduct  a  payment  of  ground  rent  aris- 
ing after  the  death  of  the  testator  {%). 

In  Henderson  t\  Henderson  (k),  an  action  was  brought  on  a  decree  on 
the  equity  side  of  the  Supreme  Court  of  Newfoundland,  awarding  a 
sum  of  money  to  be  paid  by  the  defendant  to  the  plaintiff;  and  the 
defendant,  by  his  plea,  after  alleging  that  the  plaintiff  had  sued  in 
the  Supreme  Court,  as  the  representative  of  a  deceased  person,  pro- 


(</)  Shipman  r.  Thompson,  Willes, 
103.  Tegetmeyer  v,  Lniuley,  25  G.  3, 
B.  R.,  reported  in  Dumford's  note  to 
Hutchinson  t\  Stnrges,  Willes^  264.  So 
it  was  held,  by  Romilly,  M.R.,  that 
where  a  creditor  had  purchased  part  of 
the  intestate's  goods  from  his  adminis- 
trator,  he  could  not  set  oj^  the  price 
against  a  debt  due  to  him  from  the  in- 
testate at  his  decease :  Lambarde  i\ 
Older,  17  Beav.  542.  Wrout  v.  Dawes, 
25  Beav.  369. 

t  See  American  note  at  end  of  this 
chapter. 

{h)  Eilvington  r.  Stevenson,  cited  by 
Erskine  from  Yates'  MS.  in  Tegetmeyer 
r.  Lumley,  uhi  supra.  Schofield  r.  Cor- 
bett,  11  Q.  B.  779.  Rees  v.  Watts,  11 
£xch.  410,  affirming  Watts  v.  Rees,  9 
Ezch.  696,  and  overruling  Mardall  v. 
Thellusson,  18  Q.  B.  857.  See  also  6  E. 
&  B.  976.  These  decisions  turned  on 
the  terms  of  the  stat.  2  Qeo.  11.  c.  38. 
The  rule  that  a  creditor  of  a  testator 
cannot  set  off  a  debt  due  to  him  from 
the  testator  against  a  debt  that  became 
due  from  him  to  the  executor  of  the 
testator  is  the  same  in  equity :  Hallett 
t?.  Hallett,  13  C.  D.  232.  Lambarde  v. 
Older,  17  Beav.  542.  Thus  where  G. 
died  insolvent,  having  mortgaged  an 


estate  for  his  own  life  to  secure  an  an- 
nuity granted  by  himself  for  his  own 
life,  and  had  also  mortgaged  a  policy 
on  his  own  life  to  the  same  mortgagees, 
to  secure  a  sum  of  4,000^,  and  after  the 
death  of  G.  the  mortgagees  received  in 
respect  of  the  policy  a  sum  more  than 
sufficient  to  satisfy  the  amount  secured 
on  the  policy,  it  was  held  that  the  mort- 
gagees had  no  right  to  set  off  the  bal- 
ance against  the  executor  in  respect  of 
arrears  of  the  annuity :  Re  Gregson,  36 
C.  D.  223.  The  Judicature  Act,  by  giv- 
ing defendants  a  right  to  counterclaim, 
does  not  enable  a  defendant  who  has 
had  notice  of  an  administration  suit  to 
rely,  in  the  shape  of  a  counterclaim, 
on  such  set-off,  since  under  the  provi- 
sions of  Stat.  23  &  24  Vict.  o.  38,  s.  14, 
the  Court  of  Chancery  would  have  re- 
strained an  action  in  respect  of  it,  and 
all  proceedings  by  the  defendant  on  the 
counterclaim  would  consequently  be 
stayed  by  the  court  of  the  division  of 
the  High  Court  of  Justice  in  which  the 
action  is  brought.  Newell  v.  National 
and  Provincial  Bank  of  England,  1  C. 
P.  D.  496. 

(f )  Wilkinson  o.  Cawood,  3  Anstr.  905. 

{Jk)  6  Q.  B.  288. 
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ceeded  to  rely  pn  a  set-off  for  debts  due  from  the  deceased,  or  his 
estate,  to  the  defendant :  And  it  was  held  that  this  plea  was  bad ; 
because  the  plaintiff  was  now  suing  in  his  own  right,  and  the  defense, 
if  available  at  all,  was  one  which  ought  to  have  been  made  in  the 
Supreme  Court. 

There  is  no  right  either  at  law  or  in  equity  to  deduct  a  loss  on  a 
policy,  underwritten  by  a  testator  with  a  broker,  from  the  amount 
due  to  the  executors  for  premiums  from  the  same  broker  (Z). 

Neither  can  a  defendant  set  up  by  way  of  counterclaim  against  the 
claim  of  the  plaintiff  suing  only  in  a  distinct  personal  character 
claims  against  him  personally  and  also  as  an  executor  (m),  since 
Ord.  XVIII.  r.  5  (n)  does  not  apply  to  a  counterclaim. 

Under  J.  A.  1873,  sect.  24,  the  court  will  give  effect  to  equitable 
defenses  and  grant  reUef  on  equitable  grounds,  and  although  the 
rule  was  as  fully  established  in  equity  as  at  law,  that  demands  due 
in  different  rights  cannot  be  set  off, — the  principle  being,  that  one's 
money  shall  not  be  applied  to  pay  another  man's  debts, — ^yet  a  Court 
of  Equity  would  have  regard  to  the  beneficial  ownership  of  the  debts, 
and  would  give  effect  to  the  right  of  set-off  accordingly,  notwith- 
standing any  technical  difficulties  as  to  forms  of  action  or  the  like  (o). 
In  Jones  •!'.  Mossop  (oo),  where  A.  was  indebted  on  bond  to  B. :  B. 
died,  leaving  C.  his  sole  next  of  kin,  who  obtained  letters  of  adminis- 
tration of  his  estate :  The  estate  of  B.,  after  all  debts,  &c.,  were  paid, 
left  a  clear  residue  exceeding  the  amount  of  the  bond  debt :  A.  be- 
came surety  for  C.  by  joining  in  promissory  notes :  C.  became  an  in- 
solvent debtor,  and  A.  was  compelled  to  pay  the  notes :  C.  died,  and 
then  the  assignee  under  his  insolvency  took  out  letters  of  adminis- 
tration de  bonis  non  of  B.,  and  sued  A.  on  the  bond ;  it  was  held,  that 
A.  might  set  off  the  sums  which  he  had  been  compelled  to  pay  as 
surety  for  C.  against  the  bond  debt  {p).  But  this  case  was  decided 
on  a  clear  admission  by  the  defendant  that  the  bond  had  become 
legally  and  equitably  the  property  of  C,  that  he  had  become  the 


(0  Beckwith  r.  Bullen,  8  E.  &  B.  683. 

(m)  Macdonald  v.  Carington,  4  C.  P. 
D.  28. 

(n)  Ante,  p.*1778. 

(o)  Jones  V.  Mossop,  3  Hare,  568.  See 
also  Baillie  v.  Edwards,  2  H.  L.  C.  74. 

(oo)  3  Hare,  568. 

(p)  It  must  not,  however,  be  under- 
stood that  the  mere  existence  of  cross- 
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demands  was  sufficient  to  eonstitttte  an 
equitable  set-off  as  eontradistingnished 
from  the  set-off  at  law.  It  will  be  found 
that  this  equitable  set-off  exists  in  cases 
where  the  party  seeking  the  benefit  of  it 
could  show  some  equitable  grounds  for 
being  protected  against  his  adversary's 
demand :  Bawson  v,  Samuel,  1  Craig  & 
Ph.  161,  178. 
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beneficial  owner,  and  it  wa«  that  beneficial  ownership  which  had 
become  vested  in  the  assignee  in  his  insolvency  {q). 

The  only  exception  which  equity  has  introduced  into  the  principle 
of  a  legal  set-oflf,  is  when  the  money  is  really  and  truly  the  property 
of  one  man  in  the  name  of  another,  not  when  the  result  of  taking 
the  accounts  would  be  to  show  that  the  ultimate  balance  would  be 
his  property.  Therefore,  where  an  executorship  account  was  kept 
with  bankers  in  the  joint  names  of  two  executors,  and  one  of  the  ex- 
ecutors, who  was  residuary  legatee  under  the  will,  kept  another  ac- 
count of  his  own  with  the  bankers,  and  the  bankers  filed  a  liquida- 
tion petition,  and  at  that  time  there  was  a  balance  standing  to  the 
credit  of  the  joint  account,  but  the  other  account  was  overdrawn,  it 
was  held  that  the  one  account  could  not  be  set  off  against  the  other 
in  the  liquidation  of  the  bankers  (r). 

•In  Bailey  v.  Finch  (s),  where  a  bank  stopped  payment  and  the 
trustee  brought  an  action  against  a  customer  to  recover  the  amount 
for  which  his  account  was  overdrawn,  the  customer  was  allowed  to  set 
off  a  sum  due  to  him  on  an  account  which  he  had  opened  as  executor 
but  to  which  as  residuary  legatee  he  was  beneficially  as  well  as  legally 
entitled.  But  in  this  case  there  was  a  legal  right  of  set-off  because 
both  the  accounts  were  the  accounts  of  one  person  and  at  law  there 
was  a  right  of  set-off,  and  it  was  attempted  to  preclude  that  right  by 
the  fact  that  one  of  the  accounts  had  been  opened  in  the  name  of  the 
customer  as  executor.  There  was  a  legal  right  to  set-off,  and  the 
question  was  whether  there  was  a  sufficient  equitable  ground  for 
preventing  the  legal  right  from  taking  effect. 

In  Bridges  v.  Sm3rth  {t),  the  Court  of  Common  Pleas  held,  that  a 
judgment  for  the  plaintiff  in  that  court  might  be  set  off  against  a  judg- 
ment for  the  defendant  in  the  King's  Bench,  although  the  plaintiff  was 
dead  and  the  judgment  was  assets  in  the  hands  of  her  administrator : 
In  that  case,  Mrs.  Bridges  had  judgment  against  Miss  Smyth  in  the 
Common  Pleas,  in  two  actions,  to  the  amoimt  of  816Z.  155. ;  and  Mrs. 
Bridges  dying  after  the  judgments  were  entered  up,  Frowd,  her  at- 
torney, who  claimed  to  be  a  judgment  creditor,  had  taken  out  letters  of 
administration :  Miss  Smyth  had  a  judgment  in  the  King's  Bench  to 
the  amount  of  3,052Z.  against  Mrs.  Bridges,  and  Prowd  was  requested 
to  set  off  the  816Z.  15^.  against  the  3,052Z. :  This  he  refused  to  do,  on 

{q)  Beeper  James,  L.J.,  in  Ex  parte         («)  L.  R.  7  Q.  B.  34. 
Morier,  12  C.  D.  491,  497.  {t)  8  Bing.  29. 

(r)  Ex  parte  Morier,  12  C.  D.  491. 
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the  ground  that,  she  being  dead,  and  he  being  her  administrator,  the 
judgments  in  the  Common  Pleas  were  in  a  different  right,  and  could 
not  be  set  off,  without  compromising  the  interest  of  the  creditors : 
But  the  Court  of  Common  Pleas  ordered  satisfaction  to  be  entered 
on  the  judgment  rolls  in  that  court,  upon  acknowledging  satisfaction 
for  816Z.  15s.  on  the  judgment  for  3,052Z.  in  the  King's  Bench. 

In  answer  to  a  set-off,  the  executor  or  administrator  may  give  in 
evidence  the  advance  of  money  by  him  as  exeaUar  or  administrator 
to  the  defendant  (u). 

•Where,  in  assumpsit  by  an  executor,  in  which  all  the  promises  were 

laid  to  be  made  to  the  testator  in  his  lifetime,  the  de- 

of  Lriution^f"*'  Pendant  pleaded  that  he  did  not  promise  within  six 

years  t  next  before  the  obtaining  of  the  original  writ  of 
the  plaintiff,  and  the*plaintiff  replied  that  the  original  was  sued  on 
such  a  day,  and  that  within  six  years  before  the  day  of  obtaining 
thereof,  that  is  to  say,  on  such  a  day,  letters  testamentary  were 
granted  to  him,  by  which  the  plaintiff's  action  accrued  to  him  within 
six  years ;  this  replication  was  held  bad ;  because  the  time  of  limita- 
tion must  be  computed  from  the  time  when  the  action  first  accrued 
to  the  testator,  and  not  from  the  time  of  proving  the  will ;  for  that 
gave  no  new  cause  of  action,  and  therefore  the  time  of  proving  the 
will  is  perfecfly  immaterial  {x). 

But  where  to  an  action  by  an  administrator  for  money  had  and 
received  to  his  use  by  the  defendant,  who  had  received  the  intestate's 
money  after  his  death,  six  years  and  upward  before  the  commence- 
ment of  the  action,  but  within  six  years  after  letters  of  administra- 
tion granted  to  the  plaintiff,  the  defendant  pleaded  the  Statute  of 
Limitations,  and  the  plaintiff  replied  the  special  matter  above  men- 
tioned; it  was  held,  upon  demurrer,  that  the  statute  was  no  bar, 
because  this  was  not  a  cause  of  action  in  the  intestate,  the  money 
having  been  received  after  his  death,  and  the  plaintiff's  title  com- 
menced by  taking  out  letters  of  administration,  before  which  time  no 
cause  of  action  accrued  to  hiTn  [y).  So  where  an  action  was  brought 
by  an  administrator  against  the  acceptors  of  bills  of  exchange  pay- 
able to  the  intestate,  and  accepted  after  his  death,  but  before  the 

(u)  Gallant  v,  Bonteflower,  3  Dongl.  Satind.  63,  Xr,  note  to  Hodsden  r.  Har- 

34.  ridge. 

t  See  American  note  at  end  of  this  (y)  Gary  r.  Stephenson,  2  Salk.  421. 

chapter.  4  Mod.  372.    See  Stanford's  case,  cited 

Cr)  Hickman  v.  Walker,  WiUes,  27.  2  Cro.  Jac.  61. 
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grant  of  letters  of  administration^  it  was  held  that  the  statute  ran 
only  from  the  grant  of  the  letters  («). 

•It  must  be  observed,  that  where,  in  assumpsit  by  an  executor,  on 
a  contract  made  with  Ms  testator,  all  the  promises  in  the  declaration 
were  laid  to  be  made  to  the  testator,  and  the  defendant  pleaded  the 
Statute  of  Limitations,  the  plaintiff  could  not  in  his  replication  set 
forth  a  promise  made  to  AiwweZ/ within  six  years,  without  being  guilty 
of  a  departure,  any  more  than  he  could  in  such  case  give  evidence 
of  a  promise  made  to  himself  within  six  years  upon  an  issue  joined 
on  the  plea  of  the  Statute  of  Limitations  (a).  Therefore,  where  it 
was  necessary  to  rely  on  an  acknowledgment,  made  since  the  death 
of  the  testator,  to  bar  the  statute,  counts  were  required  in  the  decla- 
ration laying  promises  to  the  plaintiff  as  executor  (&). 

Accordingly,  if  an  executor  brought  an  action  on  a  bill  or  note, 
and  intended  to  rely  on  an  acknowledgment  or  promise  made  to 
himself  in  order  to  bar  the  statute,  he  had  to  state  in  his  declaration 
the  making  of  the  bill  or  note,  and  must  then  have  proceeded  to  aver 
that  after  the  death  of  his  testator  or  intestate,  the  defendant  prom- 
ised him  (the  plaintiff)  as  executor  or  administrator,  to  pay  him. 
And  where  the  declaration  was  so  framed,  such  promise  might  have 
been  denied  by  a  plea  of  non-assumpsit,  notwithstanding  the  rule 
of  pleading,  H.  T.  1853,  r.  7,  that  in  all  actions  upon  bills  of  exchange 
and  promissory  notes,  the  plea  of  non-assumpsit  should  be  inadmissi- 
ble :  For  the  mere  production  and  proof  of  the  note  would  not  prove 
the  promise  as  made  to  the  executors,  as  it  woidd  if  the  promise  were 
laid  as  made  to  the  testator :  The  right  of  action  indeed  is  transferred 
to  the  executor,  but  no  promise  is  implied  by  law  to  pay  him ;  other- 
wise the  Statute  of  Limitations  would  run  from  the  death  of  the 
payee,  and  not  from  the  time  of  the  note  becoming  due :  In  order, 
therefore,  to  support  the  action,  there  must  be  an  express  promise  to 
the  •executor,  that  is  to  say,  an  express  promise  as  contradistin- 
guished from  a  promise  contained  in  the  note  itself,  or  anything  im- 
plied out  of  it ;  and  the  cause  of  action  is  the  existence  of  the  note, 
icith  the  express  promise  to  the  executor  to  pay  the  amount  of  it ; 

(e)  Murray  v.  E.  I.  Company,  5  B.  &  the  Duke  of  Marlborough  v,  Widmore, 

A.  204.    Bee  also  ante,  p.  *552.    Pratt  2  Stra.  890.    2  Saund.  63,  I 
V,  Swaine,  8  B.  &  C.  285.    Perry  v,  Jen-         (b)  As  to  what  is  sufficient  evidence 

kins,  1  Ny.  &  Cr.  118.  of  an  account  stated  with  the  plaintiff 

(a)  Hickman  v.  Walker,  WiUes,  29.  as  executor,  see  Purdon  v.  Purdon,  10 

Dean  v.  Crane,  1  Salk.  28.   Executors  of  M.  &  W.  562. 
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whereas  the  rule  is  confined  to  cases  where  the  action  is  onZy  on  the 
note  (c) :  The  effect  of  the  plea  of  wm-^xssfom'p^t  was  in  such  a  case 
to  admit  that  the  bill  or  note  was  signed  by  the  defendant,  bat  to 
deny  that  he  made  any  promise  to  the  executor. 

In  Clark  v.  Hooper  (d),  payment  of  interest  on  a  promissory  note 
to  an  administrator,  who  had  omitted  to  take  out  administration  in 
the  diocese  in  which  the  note  was  a  "bonum  notaMle,  was  held  a  suffi- 
cient acknowledgment  of  the  debt  to  bar  the  statute. 

The  statute  is  an  answer  to  an  action  by  an  executor  for  a  debt 
due  to  the  testator  for  which  he  might  have  sued  more  than  six  years 
before  the  issue  of  the  writ,  although  the  action  was  commenced 
within  a  reasonable  time  after  the  death  (c). 

Where  a  plaintiff  died,  the  obsolete  writ  by  journeys  accounts 

Writ  by  journeys  ^^^^  ^^*  ^®  brought  by  lus  cxccutor  (/). 

accounts.  •Howcver,  where  a  party  brings  an  action  before  the 

OT  **^»dminfrtnltor  cxpiratiou  of  six  years,  and  dies  before  judgment,  the 
after^expiry  of  i.ix  ^  ^^^^  ^^^^  ^^^  expired,  it  hss  bccu  held  that 


(c)  Timinis  t?.  Piatt,  2  Mees.  &  W. 
720.  Gilbert  t?.  Piatt,  5  Dowl.  748.  Rol- 
leston  V,  Dixon,  2  Dowl.  &  L.  892. 

(d)  10  Bing.  840. 

(c)  Penny  v.  Briee,  18  C.  B.  N.  S.  393. 
If,  however,  a  creditor  dies  intestate  on 
the  day  on  which  a  debt  becomes  pay- 
able to  him,  and  there  is  no  evidence  to 
show  whether  he  died  before  or  after 
the  moment  when  the  debt  becomes 
payable,  the  statute  does  not  begin  to 
run  against  the  creditor's  administra- 
tor until  letters  of  administration  have 
been  taken  out :  Atkinson  v.  Bradford 
Third  Equitable  Benefit  Building  Soci- 
ety^ 25  Q.  B.  D.  377,  381,  in  which  case 
there  was  no  cause  of  action  which  the 
testator  could  have  maintained. 

(/)  Kinsey  v,  Heyward,!  Lord  Baym. 
432.  If  a  writ  abated  without  the  de- 
fault of  the  plaintiff,  he  might  have  had 
a  new  writ  by  journeys  accounts,  t.e., 
2)er  dietas  computatas :  The  word  dieta 
means  a  day's  journey ;  and  the  origin 
of  the  expression  is  said  to  be,  that  the 
Court  of  Chancery,  being  a  movable 
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court,  and  following  the  King's  Court, 
and  the  writs  being  to  be  purchased  out 
of  Chancery,  the  party  was  bound  to 
apply  to  the  King's  Court  as  hastily  as 
the  distance  of  the  place  would  allow, 
accounting  twenty  miles  for  every  day's 
journey ;  and,  for  this  reason,  he  was  to 
show  that  he  had  purchased  it  as  has- 
tily as  possible,  accounting  the  days' 
journeys  he  had  to  the  court :  1  Lord 
Baym.  433.  Termes  de  la  Ley,  Art. 
Joumies  Account.  Com.  Dig.  Abate- 
ment, P.  There  are  some  authorities 
for  the  proposition  that  the  writ  by 
journeys  accounts  is  a  continuance  of 
the  former  writ.  But  Lord  Coke  calls 
it  "quodam  modo,  a  continuance:'' 
And  Lord  Lyndhurst,  C,  in  Davies  r. 
Lowndes,  1  Phill.  328.  6  M.  &  Gr.  529, 
and  the  Court  of  Common  Pleas  in  a 
further  stage  of  the  same  cause,  7  M. 
&  Gr.  762,  expressed  a  very  strong  opin- 
ion that  it  is  not  a  continuance,  strictly 
and  properly,  of  the  old  writ,  but  is  a 
new  writ. 
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lis  executor  or  administrator  may,  within  the  equity  of  the  fourth 
section  of  the  Statute  of  Limitations  (21  Jac.  I.  c.  16),  bring  a  new 
action  {g))  provided  he  does  it  recently,  or  within  a  reason*able 
time.  No  precise  time  is  fixed  as  to  what  shall  be  deemed  a  reason- 
able time  \  but  it  should  seem  that  the  statute  is  the  best  guide  upon 
the  subject,  and  as  that  provides  that  a  new  action,  in  the  cases  enu- 
merated in  it,  must  be  commenced  within  a  year,  so  an  executor 
ought  also  to  bring  a  new  action  within  that  period  (A).  In  Einsey 
i;.  Heyward  (i),  a  year  is  said  to  be  a  reasonable  time ;  and  the  Court 


{g)  Matthews  v.  Phillips,  2  Salk.  425. 
Kinsey  r.  Hejrward,  1  Lutw.  260.  The 
remedy  by  fresh  action  would  seem, 
from  the  case  of  Swindell  v.  Bulkeley, 
18  Q.  B.  D.  250,  to  be  still  open  to  ex- 
ecutors. In  this  case  the  defendant 
4ied,  and  a  fresh  action  against  his 
executors  within  a  year  of  probate  was 
held  to  lie,  though  in  the  meantime  the 
six  years  had  expired.  But  R.  S.  C. 
Ord.  XVII.  r.  4,  also  provides  a  new 
remedy  by  enabling  the  personal  repre- 
sentatives to  obtain  an  order  to  carry 
on  the  proceedings  between  themselves 
and  the  other  party  to  the  action,  where, 
by  reason  of  death  after  the  commence- 
ment of  the  action,  a  change  or  trans- 
mission of  interest  or  liability  has  taken 
place.  By  Ord.  XVII.  r.  1,  "A  cause 
or  matter  shaU  not  become  abated  by 
reason  of  the  marriage,  death,  or  bank- 
ruptcy of  any  of  the  parties,  if  the  cause 
of  action  survive  or  continue,  and  shaU 
not  become  defective  by  the  assign- 
ment, creation,  or  devolution  of  any 
estate  or  title  pendente  lite;  and  whether 
the  cause  of  action  survives  or  not, 
there  shall  be  no  abatement  by  reason 
of  the  death  of  either  party  between 
the  verdict  or  finding  of  the  issues  of 
fact  and  the  judgment,  but  judgment 
may  in  such  case  be  entered,  notwith- 
standing the  death."  By  rule  2,  "In 
case  of  the  marriage,  death,  or  bank- 
ruptcy, or  devolution  of  estate  by  oper- 
ation of  law,  of  any  party  to  a  cause  or 


matter,  the  Court  or  a  Judge  may,  if  it 
be  deemed  necessary  for  the  complete 
settlement  of  all  the  questions  involved, 
order  that  the  husband,  personal  repre- 
sentative, trustee,  or  other  successor  in 
interest,  if  any,  of  such  party  be  made 
a  party,  or  be  served  with  notice." 
And  rule  4  of  the  same  Order  is  as  fol- 
lows :  *'  Where  by  reason  of  marriage, 
death,  or  bankruptcy,  or  any  other 
event  occurring  after  the  commence- 
ment of  a  cause  or  matter  and  causing 
a  change  or  transmission  of  interest  or 
liability,  or  by  reason  of  any  person  in- 
terested coming  into  existence  after  the 
commencement  of  the  cause  or  matter, 
it  becomes  necessary  or  desirable  that 
any  person  not  already  a  party  should 
be  made  a  party,  or  that  any  person 
already  a  party  should  be  made  a  party 
in  another  capacity,  an  order  that  the 
proceedings  shall  be  carried  on  between 
the  continuing  parties,  and  such  new 
party  or  parties,  may  be  obtained  ex 
parte  on  application  to  the  Court  or  a 
Judge,  upon  an  allegation  of  such 
change  or  transmission  of  interest  or 
liability,  or  of  such  person  interested 
having  come  into  existence."  An  ex- 
ecutor or  administrator  so  joined,  even 
after  judgment,  becomes  personally  lia- 
ble to  all  the  costs  ah  initio:  Boynton  v. 
Boynton,  4  A.  C.  733. 

{h)  2  Saund.  64,  a.  note  to  Hodsden 
V.  Harridge. 

(0  1  Lord  Baym.  434. 
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of  King's  Bench  appears  to  be  of  this  opinion  in  Wilcox  t<.  Hnggins 
(A;),  where  it  is  said^  that  the  most  that  had  ever  been  allowed  was  a 
year,  and  that  within  the  equity  of  the  proviso  in  the  statute,  which 
gives  the  plaintiff  a  year  to  commence  a  new  action,  where  the  judg- 
ment is  arrested  or  reversed  j  and  that  they  would  not  go  a  moment 
further,  for  it  would  let  in  aU  the  inconveniences  which  the  statute 
was  made  to  avoid ;  Indeed  if  the  executor  had  been  retarded  by 
suits  about  the  wUl  or  administration,  and  had  shown  that  in  plead- 
ing, it  would  have  been  otherwise,  because  the  neglect  would  thea 
have  been  accounted  for :  And  Lee,  J.,  said,  "  I  think  what  is  or  is 
not  a  recent  prosecution  in  a  case  of  this  nature,  is  to  be  determined 
by  the  discretion  of  the  Court  from  the  circumstances  of  the  case ; 
but  generally,  the  year  in  the  statute  is  a  good  direction."  However^ 
in  Lethbridge  v.  Chapman  (Z),  the  action  was  allowed  to  be  brought 
within  fourteen  months  after  the  testator's  death,  though  no  reason 
was  assigned  for  it.  Upon  the  whole,  therefore,  it  was  deemed  pru- 
dent for  the  executor  to  bring  a  new  action  as  soon  as  he  possibly 
could  after  the  *death  of  his  testator,  and  at  all  events  not  to  delay 
it  beyond  a  year  (w).  But  in  Curlewis  w  Lord  Momington  (w),  it  was 
expressly  held,  that  the  executor  was  not  bound  to  the  year,  if  under 
the  circumstances  he  can  fairly  be  said  to  have  used  due  diligence. 

The  form  of  the  replication  by  an  executor  to  a  plea  of  the  statute, 
where  he  recently  brought  a  new  action  after  the  death  of  the  testa- 
tor, was  to  state,  that  the  testator,  on  such  a  day  sued  out  a  writ  of 
summons  against  the  defendant,  whereby  he  was  commanded,  &c., 
(and  then  continuing  the  writ  down  to  the  time  of  the  testator's 
death)  j  that  he  appointed  the  plaintiff  as  executor,  and  recentiy  after 
his  death,  to  wit,  on  such  a  day,  &c.,  the  plaintiff  sued  out  the  writ 
upon  which  the  action  is  founded ;  that  the  several  writs  so  prose- 
cuted by  the  testator  against  the  defendant  were  with  an  intent  to 
have  impleaded  the  defendant  upon  the  several  promises  in  the  dec- 
laration specified ;  and  that  the  writ  sued  out  by  the  plaintiff  against 
the  defendant  was  prosecuted  against  him  with  an  intent  to  implead 
him  for  the  causes  of  action  in  the  declaration  specified,  and  upon 
his  appearance  to  declare  against  him  for  the  said  several  causes  of 
action,  and  that  he  afterward,  on,  &c.,  declared  against  the  defend- 
ant, &c.,  with  an  averment  that  the  several  causes  of  action  accrued 


(it)  2  Stx.  207.    Fitg.  170,  289. 
(0  15  Yin.  103,  in  margine, 
(m)  2  Saund.  64,  h,  note. 

[•1790] 


(n)  7  £.  &  B.  283.    S.  C.  in  error.    27 
L.  J.  Q.  B.  439. 
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within  six  years  next  before  the  suing  out  of  thie  writ  first  above 
specified  by  the  testator  {o). 

Again,  if  an  executor  brought  assumpsit^  but  died  bef  oi"e  judgment 
and  the  six  years  run,  his  executor  might,  notwithstanding,  bring  a 
fresh  action,  so  as  he  brought  it  in  a  reasonable  time,  which  is  to  be 
decided  at  the  discretion  of  the  justices  upon  the  circumstances  of 
the  case  (p). 

The  principle  of  these  cases,  according  to  the  judgment  of  Lord 
Chief  Justice  Treby,  in  the  above-mentioned  case  of  Kinsey  v.  Hey- 
ward  {pp)j  is,  that  when  once  the  proviso  in  the  Statute  of  Limitations 
is  compKed  with  by  the  commence*ment  of  an  action  within  due 
time,  the  party  is  out  of  the  purview  of  the  act,  and  set  at  liberty 
out  of  the  restraint  of  the  said  statute.-  But  the  true  ground  of 
these  decisions  appears  to  be  that  they  proceed  upon  the  equity  of 
the  fourth  section  of  the  statute,  and  that  the  courts  have  extended 
that  section  t.o  the  case  of  an  executor  whose  testator  has  died  pend- 
ing an  action  brought  by  him ;  which,  though  not  witliin  the  words 
of  it,  was  evidently  within  the  mischief  (q).  And  the  same  equitable 
construction  that  has  been  applied,  as  abpve  mentioned,  to  the  4th 
section  of  the  Statute  of  James,  has  been  followed  as  to  the  limita- 
tion of  actions  on  bonds,  &c.,  imposed  by  the  stat.  3  &  4  Wm.  IV. 
c.  42,  s.  3  (r). 

Where  the  right  of  action  accrued  to  the  testator  during  his  resi- 
dence abroad,  and  he  died  abroad,  never  having  returned  to  this 
country  after  the  accrual  thereof,  the  statute  was  held  to  be  no  bar 
to  an  action  by  his  executors,  although  the  right  of  action  accrued 
more  than  six  years  before  action  brought;  at  all  events  if  it  be 
brought  within  six  years  after  his  death  (s),  the  case  being  saved  by 
the  7th  section  of  the  Statute  of  James,  (which  provides  that  if  the 
person  entitled  shall  be  abroad  at  the  time  the  cause  of  action  accrued, 
such  person  may  bring  his  action  within  six  years  of  his  return  from 
beyond  the  seas),  though  not  strictly  within  the  words  of  it  [ss).    It 


(o)  2  Saiiiid.  64,  c.  note. 

(p)  Bull.  N.  P.  150,  a. 

{pp)  1  Lord  Raym.  434. 

{q)  Adam  r.  The  Inhabitants  of  the 
City  of  Bristol,  2  A.  &  E.  385,  403. 

(r)  Stnrgis  t'.  Darrell,  4  H.  &  N.  622. 
S.  C.  in  error,  6  H.  &  N.  120. 

(9)  Townsend  v.  Deacon,  3  Exch.  706. 
See  also  Forbes  r.  Smith,  11  Exch.  161. 


{88)  The  7th  section  of  21  Jac.  c.  16, 
remains  unrepealed,  but  so  far  as  ab- 
sence beyond  seas  of  a  plaintiff  is  con- 
cerned seems  to  be  impliedly  repealed 
by  19  &  20  Vict.  c.  97,  s.  10,  which  stat- 
ute was  passed  subsequently  to  the 
above  cases  of  Townsend  v.  Deacon  and 
Forbes  v.  Smith.  Probably,  however, 
an  executor  would  not  be  barred  till 
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has,  indeed,  been  afBj*med  that  the  executor  may  bring  the  action  at 
any  time,  on  the  ground  that  the  case  is  out  of  the  statute  altogether : 
•But  the  more  reasonable  equity,  perhaps,  is  to  consider  the  right  of 
action  as  accruing  to  the  executor  at  the  death  of  the  testator,  and 
that  the  action  ought  to  be  brought  within  six  years  after  that  time. 
By  R.  S.  C.  1883,  Ord.  XXL  r.  5,  it  is  provided  that :— "  If  either 
party  wishes  to  deny  the  right  of  any  other  party  to 

Denial  of  right  of  ^,    .  -^  ^  ^  .     ^  .    . .  T, 

person  in  represen-  clami  as  cxccutor  .  .  .  or  m  any  representative  Or  othcr 

tative  capacity. 

alleged  capacity  .  .  ,  he  shall  deny  the  same  specifically." 

Where  the  plaintiff  claims  in  trespass  or  trover,  on  his  cofistructive 
possession  as  executor  or  administrator,  he  should  sue  as  executor  or 
administrator  (t). 

But  where  the  executor  has  been  in  cLcttiol  possession  of  the  prop- 
erty which  was  the  subject  of  the  suit,  it  would  not  be  necessary 
for  him  to  claim  or  give  evidence  of  his  title  as  executor  or  admin- 
istrator, in  an  action  against  a  wrongdoer  {n). 

It  remains  to  consider,  what  shall  be  sufBlcient  evidence  of  the 
What  ia  sufficient  plaintiff's  title  as  cxccutor  or  administrator,  when  it 
Fffheing*^x^uto^  becomes  necessary  to  prove  it,  either  when  the  repre- 
^- '  sentative  character  of  the  plaintiff  is  specifically  denied, 

or  in  a  suit  on  a  cause  of  action  arising  in  the  plaintiff's  own  time.t 

Although  the  executor  derives  his  title  from  the  will  by  which  he 
is  appointed,  and  not  from  the  probate  of  the  will,  yet 
it  is  the  probate  alone  which  authenticates  his  right, 
and  the  probate,  or  something  tantamount  thereto,  is  the  only  legiti- 
mate evidence  of  personal  property  being  vested  in  an  executor,  or 
of  the  executor's  appointment  (x).  Therefore,  the  original  will  can- 
not be  read  in  evidence  for  that  purpose,  although  produced  by  the 
officer  of  the  Court  of  Probate,  unless  it  bears  the  seal  of  the  court, 
or  some  other  mark  of  authentication  (y).  The  seal  of  the  Court  of 
Probate  on  the  probate  proves  itself  (z). 


probate : 


after  six  years  from  the  death  of  the 
testator,  on  the  ground  suggested  in 
the  text,  viz.,  that  the  right  of  action 
of  the  executors  did  not  accrue  until 
the  testator's  death. 

(0  ^nte,  p.*252. 

(m)  AntCf  p.*253.  But  see  also  Wal- 
ler V,  Drakeford,  1  E.  &  B.  49. 

t  See  American  note  at  end  of  this 
chapter. 
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(x)  Ante,  p.  *243.  Hamilton  v.  Aston, 
1  Carr.  &  Kirw.  679. 

(y)  R.  V.  Barnes,  1  Stark.  N.  P.  C. 
243.  Pinney  r.  Finney,  8  B.  &  C.  385 : 
Nor  is  a  copy  of  the  will  evidence: 
Bull.  N.  P.  246. 

{z)  Court  of  Probata  Act,  20  &  21 
''"'ct.  c.  77,  8.  22.  See  also  S.  P.  before 
the  act  passed,  Eempton  v,  Ctoaa,  Cas. 
temp.  Hardw.  108. 
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*If  the  probate  is  lost,  it  was  not  the  practice  of  the  Ecclesiastical 
Court  to  grant  a  second,  but  only  an  exemplification  ^^^^  probate  is 
from  the  records  of  the  court ;  which  would  be  evidence  **^"*' 
of  the  proving  the  will  (a).  And  an  examined  copy  of  the  probate 
is  evidence  of  the  person  there  named  being  executor ;  because  the 
probate  is  an  original,  taken  by  authority,  and  of  a  public  nature  (h). 

It  must  be  observed,  that  all  that  is  required,  either  in  the  case  of 
an  executor  or  administrator,  is  to  show  by  legitimate  evidence  that 
the  Court  of  Probate  has  given  authority  to  the  person  to  adminis- 
ter :  It  is  only  the  act  of  the  Court  of  Probate  that  is  to  be  proved : 
The  probate  is  only  a  copy  of  this  act :  The  original  book  containing 
the  entry  of  the  act  of  court  is  the  original,  and  therefore  the  pri- 
mary evidence :  Hence  the  act-book,  containing  an  entry  of  a  will  hav- 
ing been  proved,  and  of  probate  granted  to  the  executors  therein 
named,  is  admissible  evidence  of  those  persons  being  the  executors^ 
without  accounting  for  the  non-production  of  the  probate  (c). 

And  now,  since  it  is  provided  by  R.  S.  C.  1883,  Order  XXXVII, 
r.  4,  that  office  copies  of  all  writs,  records,  pleadings,  and  documents 
filed  in  the  High  Court  shall  be  admissible  in  evidence  in  all  causes 
and  matters,  and  between  all  persons  or  parties,  to  the  same  extent 
as  the  original  would  be  admissible,  it  \7ould  seem  that  an  office  copy 
of  the  record  from  the  Probate  Registry  is  good  evidence  of  the  ex- 
ecutor's or  administrator's  title. 

To  prove  that  the  probate  of  a  will  had  been  revoked,  an  entry  of 
the  revocation  in  a  book  of  tho  Prerogative  Court,  in  proof  of  revocauon 
which  all  causes  were  entered  by  the  registrar,  and  o' probate. 
which  was  kept  as  the  only  record  of  such  proceedings,  and  of  the 
decree  of  the  court,  was  admitted  to  bo  good  evidence  {d), 

•The  title  of  several  plaintiifs,  claiming  as  executors,  is  well  evi- 
denced by  probate,  granted  to  one  only,  of  the  will  appointing  them 
all  (e) :  And  the  rule  was  the  same  whether  thoy  sued  in  their  repre- 
sentative character  or  not  (/) ;  for  probate  granted  to  one  of  several 
executors  enures  to  the  benefit  of  all  (g). 

(a)  Shepherd  r.  Shorthose,  1  Stra.  C.  60,  n.  (c).    And  see  B.  S.  C.  1883, 

412.    Bull.  N.  P.  246.  Qrd.  XXXVn.  r.  4,  supra, 

(ft)  Hoe  V.  Nelthorpe,  3  Salk.  154.   S.  (c)  Walters  v,  Pfeil,  1  Mood.  &  Malk. 

P.  by  Holt,  C.  J.,  in  B.  r.  Haines,  Slrinn.  362.     Scott  v,  Briant,  6  Nev.  &  M.  381 . 

584.     BuU.  N.  P.  246.  (/)  Mood.  &  Malk.  362. 

(c)  Cox  r.  Allingham,  Jacob.  514.  (</)  AntCj  p.  *320.    Watkins  r.  Brent> 

{d)  Bamsbottom's  case,  1  Leach,  Cr.  7  Sim.  512. 
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The  title  of  an  administrator  cfe  bonis  non  is  sufficiently  proved  by 
Proof  of  letters  of  the  letters  of  administration  de  bonis  non,  without  those 
administration :       granted  to  the  first  executor  or  administrator  (h). 

Where  an  executor  or  administrator  produces  the  probate  or  let- 
ters in  proof  of  his  representative  character,  and  his  case  shows  that 
he  sues  for  a  greater  value  than  is  covered  by  the  probate  or  admin- 
istration stamp,  he  cannot  recover  (i). 

The  title  of  the  plaintiff,  as  administrator,  may  be  proved  by  the 
production  of  the  letters  of  administration,  or  of  a  certificate  or  ex- 
emplification thereof  granted  by  the  Court  of  Probate  (Jc),  or,  with- 
out producing  the  letters  of  administration,  by  the  original  book  of 
acts,  directing  the  grant  of  tlie  letters  (I) ;  or  by  a  copy  of  it  under 
R.  S.  C.  1883,  Order  XXXVII.  r.  4.  The  original  book  of  acts, 
directing  letters  of  administration  to  be  granted,  with  the  surrogate's 
fiat  for  the  same,  was  held  to  be  evidence  of  the  title  of  the  party,  to 
whom  administration  of  the  intestate's  effects  is  granted,  without 
producing  the  letters  of  administration  themselves  (notwithstanding 
subsequent  letters  of  administration  granted  to  another),  if  the  first 
are  not  recalled;  for  the  original  book  was  the  authority  for  the 
proper  officer  to  make  out  letters  of  administration,  and  the  letters 
of  )admi*nistration  were  only  the  copy  of  the  original  minutes  of 
the  court,  drawn  up  in  a  more  formal  manner  {m).  So  an  examined 
copy  of  the  act-book,  stating  that  administration  was  granted  to  the 
defendant  at  such  a  time,  is  proof  of  his  being  administrator  in  an 
action  against  him,  without  giving  him  notice  to  produce  his  letters 
of  administration  (w). 

There  has  already  been  occasion  to  consider  how  far  a  probate 
or  letters  of  administration,  when  produced  by  the  plaintiff,  are 
conclusive  upon  the  defendant  (o).  But  it  may  be  convenient,  in 
this  place,  to  recapitulate  some  of  the  points  established  on  this 
subject. 

(/{)  Catherwood  v.  Ohabaud,  1  B.  &  (I)  Ibid,    Elden  v.  Keddell,  8  East, 

C.  150.     See  also  Gradell  v.  Tyson,  2  187,     Bamsbottom  v,  Buckhurst,  2  M. 

Stra.  716.      .  &  S.  667. 

(i)  See  ante,  p.  '508  et  seq,^  as  to  the  (w)  Elden  t?.  Keddell,  8  East,  187. 

amount  of  stamp.     Hunt  v.  Stevens,  3  Gkurett  v.  Lister,  1  Lev.  25. 

Taunt.  113.     Carr  v.  Roberts,  2  B.  &  (n)  Davis  v.  Williams,  13  East,  232. 

Ad.  905.  (o)  Ante,  p.*464  et  seq. 

(k)  Kempton  v.  Cross,  Gas.   temp. 
Hardw.  108. 
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The  defendant  cannot  prove  that  another  person  was  appointed 
execntor  or  administrator^  or  that  the  testator  was  insane,  or  that 
the  will,  of  which  probate  had  been  granted,  was  Evidence  ibr  defen- 
f orged :  for  that  would  be  directly  contrary  to  the  seal  ***"*• 
of  the  Court  of  Probate  in  a  matter  within  its  immediate  jurisdic- 
tion {p). 

But  it  may  be  proved  that  the  supposed  testator  or  intestate  is 
alive ;  for  in  such  case,  the  Court  of  Probate  can  have  no  juris- 
diction (9).  And  it  may  be  shown,  that  the  seal  attached  to  the 
supposed  probate  has  been  forged,  or  that  the  letters  have  been 
revoked  (r).  * 

Again,  the  defendant  may  plead  in  his  defense,  that  he  has  paid 
the  debt,  which  is  the  subject  of  the  action,  to  an  executor  who  had 
obtained  probate  of  a  forged  will,  unrepealed  at  the  time  of  the  pay- 
ment (5).  But  payment  of  money  under  the  probate  of  a  supposed 
will  of  a  living  person  would  be  void;  because,  in  such  case,  the 
Court  of  Probate  has  no  jurisdiction,  and  the  probate  can  have  no 
effect  {t). 

It  may  be  doubted  whether  admissions  made  by  an  executor  or 
administrator,  before  he  was  clothed  with  that  char- 

..  •.■!•.  Whether      admis- 

acter,  •are  receivable  m  evidence  against  him  in  an  aiona  made  by  an 

^^  cxocTitor    ^kc     lift* 

action  brought  by  or  against  him  in  his  representative  fore  appointiAent, 

•  1      /    V  •       -r-r  •      oi      'ii         -»j'  /    \    m»     1    1     *''*  receivable 

capacity  (w).t    However,  in^mith  v,  Morgan  (x),  Tmdal,  against  him  as  ex- 
C.  J.,  admitted  the  declaration  of  the  assignees  of  a 
bankrupt  made  by  them  before  their  appointment,  stating  that  he 
was  not  aware  of  any  distinction  between  the  admissions  of  parties 
suing  in  a  representative  character  and  in  their  own  right  (y). 

The  admission  of  one  of  several  executors  or  administrators  will 
not  bind  the  others ;  at  all  events,  unless  it  is  made  in  Admissions  by  po- 
the  character  of  executor.    Therefore  where  two  execu-  «*®^"*^'- 
tors  were  sued  as  such  on  a  covenant  of  their  testator  for  quiet  en- 
joyment, and  the  question  was  whether  the  defendants  who  had 

(p)  Ante,  pp.*464  et  seq.  («)  See  Stewart  r.  Edmonds,  ante,  p. 

(q)  Ante,  p.  •478.  *344,  note  (c). 

(r)  Ante,  p.*478.  t  See  American  note  at  end  of  this 

(«)  Ante,  p.*466.    Allen  v*  Dundas,  3  chapter. 

T.  B.  125.  (x)  2  M.  &  Rob.  257. 

(0  Ihid.  130.  (y)  See  contra,  Fen  wick  r.  Thornton, 

M.  &  M.  51,  coram  Lord  Tenterden. 
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Costs. 


evicted  the  plaintiff  had  done  so  under  lawful  title,  it  was  held  that 
an  admission  of  one  of  the  defendants  was  no  evidence  of  such, 
title  (£:). 

Executors  and  administrators  instituting  or  defending  actions  are 
subject  to  the  same  rules  as  to  costs,  as  they  would  be 
if  they  were  suing  or  defending  in  their  own  right  (a). 
The  awarding  of  costs  in  the  Supreme  Court  is  governed  by  R.  S.  C. 
1883,  Order  LXV.  r.  1,  which  provides  as  follows : — "  Subject  to  the 
provisions  of  the  Acts  and  these  Rules,  the  costs  of  and  incident  to 
all  proceedings  in  the  Supreme  Court,  including  the  administration 
of  estates  and  trusts,  shall  be  in  the  discretion  of  the  Court  or  Judge : 
Provided  that  nothing  herein  contained  shall  deprive,  an  executor, 
administrator,  trustee,  or  mortgagee  who  has  not  unreasonably  in- 
stituted or  carried  on  or  resisted  any  proceedings,  of  any  right  to  costs 
out  of  a  particular  estate  or  fund  to  which  he  would  be  entitled 
according  to  the  rules  hitherto  acted  upon  in  the  Chancery  Division 
(6) :  Provided  also  that,  where  any  action,  cause,  *matter,  or  issue  is 
tried  with  a  jury,  the  costs  shall  follow  the  event,  unless  the  Judge 
by  whom  such  action,  xjause,  matter,  or  issue  is  tried,  or  the  Courts 
shall,  for  good  cause,  otherwise  order.'' 

Plaintiffs  who  live  out  of  the  jurisdiction  of  the  court  may  be 
compelled  to  give  security  for  costs,  though  such  plaintiffs  sue  as 
executors  (c). 

By  Order  XLII.  r.  23,  it  is  provided :  "In  the  following  cases,  w., 

(a)  where  six  years  have  elapsed  since  the  judgment  or 

ment  obtained  by  date  of  the  Order,  Or  any  change  has  taken  place  by 

death  or  otherwise  in  the  parties  entitled  or  liable  to 
execution  .  .  .  the  party  alleging  himself  to  be  entitled  to  execution 
may  apply  to  the  Court  or  a  Judge  for  leave  to  issue  execution  ac- 
cordingly."   This  seems  to  be  the  proper  procedure  in  cases  where 


{z)  Fox  V.  Waters,  12  A.  &  E.  43.  See 
also  Scholey  v.  Walton,  12  M.  &  W. 
510. 

(a)  2  Dan.  C.  P.  6th  edit.  c.  19,  s.  2, 
p.  1175. 

(6)  As  to  when  payment  of  costs  out 
of  the  fund  will  be  ordered,  see  Dan. 
C.  P.  6th  edit.  c.  19,  s.  3,  pp.  1206  et 
seq. 

(c)  Chevalier  t?.  Finnis,  1  Brod.  & 
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Bingh.  277.  Chamberlain  v.  Chamber- 
lain, 1  Dowl.  366.  Knight  r.  De  Bla- 
qui^re,  Sau.  &  Sc.  658.  In  an  action 
by  two  executors,  one  of  whom  is  out 
of  the  jurisdiction  and  the  other  insolv- 
ent, the  defendant  is  not  entitled  to 
a  stay  of  proceedings  until  they  give 
security  for  costs :  Sykes  v.  Bykes,  L. 
R.  4  C.  P.  645. 
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the  executor  seeks  to  issue  execution  upon  a  judgment  obtained  by 
the  testator  (d). 

Until  the  executor  or  administrator  had  made  himself  a  party  to 
the  judgment,  he  was  not  entitled,  under  the  61st  section  of  the 
Common  Law  Procedure  Act,  1854,  to  attach  a  debt  due  to  the  judg- 
ment debtor  (e).  Whether  under  the  Judicature  Act  he  would  be 
entitled  to  proceed  under  Order  XLII.  r.  23,  or  whether  he  would 
have  to  make  himself  a  party  under  Order  XVII.  r.  4,  would  seem 
to  depend  on  *whether  the  judgment  of  Lord  Coleridge,  C.  J.,  or  that 
of  Stephen,  J.,  in  Fellows  v,  Thornton  (/),  is  right. 

If  an  executor  or  administrator  obtained  judgment,  and  then  the 
probate  or  letters  of  administration  were  revoked,  the 

"■"  Relief    by    audita 

regular  mode  for  the  defendant  to  obtain  relief  was  by  <ivjertia  now  aboi- 
an  audita  querela  {g) ;  but  now,  by  Order  XLII.  r.  27,  it 
is  provided  that  "  no  proceeding  by  audita  querela  shall  hereafter  be 
used ;  but  any  party  against  whom  judgment  has  been  given  may 
apply  to  the  Court  or  a  Judge  for  a  stay  of  execution  or  other  relief 
against  such  judgment,  upon  the  groimd  of  facts  which  have  arisen 
too  late  to  be  pleaded ;  and  the  Court  or  Judge  may  give  such  relief 
and  upon  such  terms  as  may  be  just." 

By  stat.  51  &  52  Vict.  c.  43,  s.  95,  "  it  shall  be  lawful  for  any  ex- 
ecutor or  administrator  to  sue  and  be  sued  in  the  county  court  Act, 
County  Court  in  like  manner  as  if  he  were  a  party  in  ^^^ 
his  o^  right,  and  judgment  and  execution  shaJl  be  such  as  in  the  like 
case  would  be  given  or  issued  in  the  High  Court" 

If  the  holder  of  a  biU  be  dead,  and  the  executor  has  not  yet  proved 
the  will,  it  is  said  that  the  biU  must,  nevertheless,  be  Presentment  of  bin 

of  excli&nffe  bv  ex* 

presented  for  payment  at  the  regular  time:  but  it  should  eoutor. 

seem,  that  the  drawer  and  indorsers  would  not  be  discharged,  pro- 


(d)  See  ante,  p.  *780.  Be  Shephard, 
43  C.  D.  131.  If  the  writ  of  execution 
was  issued  in  the  testator's  lifetime,  it 
might  have  been  executed  after  his 
death :  EUis  v.  Griffith,  16  M.  &  W.  106. 
The  executor  of  a  creditor  who  has  ob- 
tained a  final  judgment  is  not  entitled 
to  issue  a  bankruptcy  notice  against 
the  judgment  debior,  unless  he  has 
obtained  leave  from  the  court,  under 
Qrd.  XLII.  r.  23,  to  issue  execution  on 


the  judgment.  Under  sub-sect.  1  (g) 
of  sect.  4  of  46  &  47  Vict.  c.  52,  Bank- 
ruptcy Act,  1883,  the  creditor  who 
issues  a  bankruptcy  notice  must  be  in 
a  position  to  issue  execution  on  the 
judgment :  Ex  parte  Woodall,  13  Q.  B. 
D.  479,  53  &  54  Vict.  c.  71,  s.  1,  Bank- 
ruptcy Act,  1890. 

(e)  Holmes  v,  Tutton,  5  E.  &  B.  65. 

(/)  14  Q.  B.  D.  335, 

{g)  Turner  v.  Davies,  2  Saund.  148. 
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vided  presentment  be  made,  and  notice  given  of  the  dishonor,  by  the 
executor  or  administrator,  in  a  reasonable  time  (A). 


(^)  See  RoBOoe  on  Bills,  147.  Mr. 
Justiee  Byles,  in  his  book  on  Bills,  14th 
ed.,  Chap.  V.,  pp.  60,  61,  says :  "If  the 
holder  be  dead,  and  the  executor  have 
not  proved  the  Will,  still  it  seems  that 
the  executor  is  bound  to  present  the 
bill  when  presentable,  for  his  title  to 
his  testator's  property  is  derived  ex- 
clusively from  the  Will,  and  vests  in 
him  from  the  moment  of  the  testator's 
death.  But  as  the  title  of  an  adminis- 
trator is  derived  wholly  from  the  eccle- 
siastical court,  and  he  has  none  till  the 


letters  of  administration  are  granted^ 
he  probably  would  be  excused  by  im- 
possibility." The  Bills  of  Exchange 
Act,  1882,  does  not  directly  deal  with 
the  matter,  but  sect.  46  provides  that 
''  delay  in  making  presentment  for  pay- 
ment is  excused  when  the  delay  is 
caused  by  circumstances  beyond  the 
control  of  the  holder,  and  not  imputa- 
ble to  his  default,  misconduct,  or  neg- 
ligence. When  the  cause  of  delay 
ceases  to  operate,  presentment  must  be 
made  with  reasonable  diligence,'' 


\B,%gM  of  acti(m — In  whom.  In 
general,  where  an  action  survives  to  the 
personal  representative  of  the  deceased, 
it  is  vested  in  him  exclusively.  Fogle- 
song  V.  Wickard,  75  Ind.  258.  And  the 
fact  that  he  is  beneficially  interested  as 
a  distributee  does  not  affect  his  right. 
Trimmier  v.  Thomson,  10  8.  C.  164. 
At  law  or  in  equity  he  is  the  only  person 
entitled  to  sue,  whether  the  object  of 
the  suit  be  the  collection  of  a  debt  due 
the  deceased,  McCoy  v,  Payne,  68  Ind. 
327 ;  Guthrie  v,  Kerr,  85  Pa.  St.  803 ; 
Baird  v.  Brooks,  65  la.  40 ;  Tappan  v, 
Tappan.  30  N.  H.  50 ;  Wood  v,  Cosby, 
76  Ala.  557 ;  or  the  recovery  of  personal 
property,  Huddleston  v.  Huey,  78 
Ala.  215 ;  Caleb  d.  Heam,  72  Me.  231 ; 
Jones  V,  McCleod,  61  Ga.  602 ;  Hill- 
man  V.  Schwenk,  68  Mich.  297 ;  Pond  v, 
Sweeton,  85  Ind.  144 ;  or  of  damages 
for  its  conversion,  Douglass  v.  McCaur, 
80  Ind.  91 ;  or  to  compel  the  accounting 
of  a  representative  who  has  been 
removed,  McDonald  v.  O'Connell,  10 
Vroom  317 ;  or  for  the  breach  of  a 
trust  (against  the  trustee's  bond),  Rich- 
ardson v.  Cooley,  20  S.  C.  847  ;  or  the 


avoidance  of  a  fraudulent  conveyance 
made  by  the  deceased,  Frost  «.  Libby, 
79  Me.  56 ;  Jones  v.  McCleod,  61  Ga. 
602 ;  or  the  enforcement  of  the  dece- 
dent's promise  to  subject  such  property 
to  the  payment  of  a  particular  debt, 
Carr  v.  Huette,  78  Ind.  878 ;  or  the 
recovery  of  a  legacy  due  to  the  deceased, 
Trafford  «.  Wilkinson,  8  Tenn.  Ch. 
449 ;  Sullivan  v.  Lawler,  72  Ala.  68 ; 
Gale  9.  Nickerson,  151  Mass.  428  ;  or  of 
a  distributive  share  in  the  estate  of 
another  decedent.  George  v.  Elms,  46 
Ark.  260.  This  applies  also  to  the 
personal  representative  of  a  trustee 
(suing  for  royalties  due  on  patent 
licenses  granted  by  the  trustee),  Keller  «. 
West  &c.  Manufacturing  Co.,  39  Hun 
348 ;  or  to  the  representative  of  a 
deceased  guardian  (suing  on  a  judgment 
recovered  by  the  guardian  for  moneys 
of  the  trust  estate),  Zellner  o.  Cleveland, 
69  Ga.  631);  the  title  in  such  case 
having  never  been  in  the  eettui  que  trtut 
or  ward. 

The  personal  representative  may  sue 
the  widow  for  moneys  deposited  by  the 
deceased  with  her  for  safe  keeping  and 
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wrongfully  held  by  her  after  his  death, 
Lawaon  v.  Lawson,  16  Qratt.  280  ;  but 
not  (for  want  of  privity  of  contract)  for 
a  savings  bank  deposit  in  the  name  of 
the  deceased  which  the  widow  had 
claimed  adversely  and  withdrawn  from 
the  bank  without  authority.  Nolan  v, 
Manton,  17  Vroora  331.  So,  where  a 
testator  bequeathed  money  to  his  wife, 
with  power  to  use  the  principal,  if 
necessary,  for  her  support,  with  re- 
mainder (undisposed  of  at  her  death)  to 
the  children,  and  she  held  at  her  death 
securities  representing  the  fund,  the 
children,  and  not  the  father's  executors, 
were  held  to  be  the  proper  parties  to 
sue  for  them.  Smith  v.  Van  Ostrand, 
64  N.  Y.  278.  So,  where  the  executor 
had  delivered  to  a  tenant  for  life 
personal  property  bequeathed  to  him, 
and  such  tenant  had  retained  it  until 
death,  the  executor  could  not  as  such 
sue  a  third  person  to  recover  possession 
of  it.    Weeks  x>,  Jewett.  45  N.  H.  540. 

Suit  for  the  collection  or  recovery  of 
assets  cannot  be  brought  by  a  creditor, 
McCoy  V.  Payne,  68  Ind.  827  ;  Frost 
X,  Libby,  79  Me.  56 ;  McDonald  u. 
O'Connell,  10  Vroom  817;  Carr  «. 
Huette,  78  Ind.  878  ;  Jones  t.  McGleod, 
61  Qa.  602 ;  or  a  legatee,  Guthrie  «. 
Kerr,  85  Pa.  St.  808;  Hillman  «. 
Schwenk,  68  Mich.  297;  or  by  the 
widow  or  next  of  kin,  Huddleston  «. 
Huey,  73  Ala.  215  ;  (George  «.  Elms, 
46  Ark.  260 ;  Douglass  v.  McCaur.  80 
Ind.  91  ;  Richardson  v.  Cooley,  20  S.  C. 
347  ;  Pond  v.  Sweeton,  85  Ind.  144  ; 
although  there  had  been  no  letters 
granted  and  the  lapse  of  time  barred 
suit  by  an  administrator,  Trafford  v. 
Wilkinson.  3  Tenn.  Gh.  449  ;  nor  even 
by  the  sole  legatee  (in  the  absence  of 
proof  that  there  are  no  debts).  Wood 
V.  Cosby,  76  Ala.  557.  So,  the  legatee 
of  a  deceased  partner  cannot  sue  tlie 
surviving  partner  for  an  accounting, 
unless  the  executor  refuses  to  bring  such 
action,  or  his  position  is  so  inconsistent 


that  injury  may  result  from  his  suing 
as  personal  representative.  Blake  v. 
Barnes,  18  N.  Y.  Supp.  471.  In  New 
York,  however,  the  statute  allows  the 
widow,  although  not  one  of  the  next  of 
kin,  to  sue  for  a  legacy  or  distributive 
share  due  to  the  deceased.  Betsinger  v. 
Chapman,  24  Hun  15 ;  2  R.   S.   114, 

§§  »,  10. 

Heirs  or  next  of  kin  cannot  bring 
suit  when  there  is  a  pending  adminis- 
tration, Tappan  v.  Tappan,  80  N.  H. 
50  ;  or  before  the  time  for  taking  out 
letters  of  administration  has  expired. 
Baird  «.  Brooks,  65  la.  40;  Caleb  v. 
Heam,  72  Me.  281.  But  in  some 
states,  where  the  estate  owes  no  debts 
and  there  is  no  administration,  the 
next  of  kin  are  allowed  to  sue  in  their 
own  right  for  the  collection  of  debts 
due  to  the  deceased,  Williams  «.  Riley, 
88  Ind.  220  ;  Salter  v.  Salter,  98  Ind. 
522 ;  Holzman  v.  Hibben,  100  Ind.  839 ; 
in  the  absence  of  objection.  Smith 
«.  Qooch,  6  Lea  536.  In  such  suit  it 
should  appear  that  there  is  no  pending 
administration,  Finnegan  v.  Finnegan, 
125  Ind.  262  ;  and  also  that  there  are 
no  debts,  and  that  the  decedent  left  no 
widow,  or  that  the  widow  has  relin- 
quished all  interest.  State  v.  Sanders, 
90  Ind.  421.  An  heir  simply  as  such 
cannot  even  sue  an  executor  de  son  tort 
of  the  decedent's  estate.  Ferguson  «. 
Barnes,  58  Ind.  169.  Where  there  is 
no  administrator  for  three  years,  the 
widow  may  sue  on  a  judgment  which 
belonged  to  the  community  property 
of  herself  and  her  deceased  husband. 
Walker  «.  Abercrombie.  61  Tex.  69. 
In  other  states,  if  the  administrator 
neglects  to  sue,  the  next  of  kin  may 
sue  in  trover  for  the  conversion  of  per- 
sonal property  of  the  deceased,  Graves 
«.  Pinchback,  47  Ark.  470 ;  or  for  the  re- 
covery of  personal  property  of  the  estate 
where  the  administrator  has  fraud- 
ulently pledged  it  for  his  individual 
profit  and  the  administrator  refuses  to 


472 


Of  Remedies  for  Executors  arid        [Pt.  V.  Bk.  I. 


sue  for  its  recovery.  Handel  «.  Dyett, 
88  Hun  347.  But  where  there  is  a 
pending  administration,  they  can  only 
sue  where  suit  is  necessary  for  their 
protection.  Lee  «.  Turner,  71  Tex. 
264.  So,  in  equity  a  creditor  may 
apply  to  have  a  conveyance  by  the 
decedent  set  aside  for  fraud,  Wall  «. 
Pairley,  73  N.  C.  464 ;  especially  where 
the  administrator  refuses  to  take  the 
necessary  steps.  Vandyke  9.  Van- 
dyke, 4  Stew.  (N.  J.)  176. 

Action  relating  to  land.  By  statute 
the  personal  representative  may  main- 
tain an  action  of  ejectment  in  some 
states  for  the  necessities  of  the  adminis- 
tration, Dundas  v.  Carson,  27  Neb.  684 ; 
Sanchez  «.  Hart,  17  Fla.  507  ;  Cothran 
V.  McCoy,  33  Ala.  65 ;  McCuUough  v. 
Wise,  57  Ala.  623;  Culberhouse  v, 
Shirey,  42  Ark.  26  ;  Chowning  v.  Stan- 
field,  49  Ark.  87;  Morgan  «.  Casey, 
73  Ala.  222  ;  so,  by  statute,  in  Georgia 
(1882  Code,  §§  2246,  2486),  for  debts  or 
distribution.  And  judgment  against 
the  administrator  in  such  suit  will 
bind  the  heir.  Spotts  v.  Hanley,  85 
Cal.  155 ;  McLeran  v.  Benton,  73  Cal. 
329.  He  may  sue  in  ejectment,  with- 
out an  order  of  the  court.  Miller  v. 
Hoberg,  22  Minn.  249  ;  although  it  has 
been  held  that  he  should  have  a 
preliminary  order  of  sale  before  com- 
mencing an  action  of  ejectment.  Tenny 
«.  Poor,  14  Gray  500;  Head  «. 
Driver,  79  Ga.  179.  The  adminis- 
trator may  sue  in  ejectment,  in  Louisi- 
ana, where  the  heirs  have  not  ac- 
cepted the  succession.  Woodward  v, 
Thomas,  38  La.  An.  £38 ;  and  need 
not  join  the  "universal  legatee"  as 
plaintiff.  Smith  «.  Sinnott,  44  La. 
An.  51. 

So,  the  personal  representative  may 
bring  an  action  of  ejectment  for  land 
conveyed  by  his  decedent  in  fraud  of 
creditors,  so  far  as  it  may  be  required 
for  the  payment  of  debts,  Pease  o. 
Shirlock,    63  Vt.    622;  and  bringing 


such  suit  after  eighteen  months  raises 
the  presumption  that  the  personal  prop- 
erty is  insufficient  for  the  debts.  Banks 
«.  Speers,  97  Ala.  660 ;  but  he  cannot 
sue  in  ejectment  for  payment  of  debts 
barred  by  the  Statute  of  Limitations. 
Lee  «.  Downey,  68  Ala.  98. 

In  some  states  the  personal  represent- 
ative is  the  only  one  who  can  sue  in 
ejectment  while  the  administration  is 
still  pending.  Meeks  v.  Vassault  (Cal.),. 
3  Sawy.  206.  In  the  meantime  eject- 
ment can  be  brought  neither  by  the  heirs, 
Doyle  V.  Wade,  23  Fla.  90  ;  Harper  c. 
Strutz,  53  Cal.  655  ;  Lamar  9.  Sheffield, 
66  Ga.  710 ;  Georgia  (Code,  §  2246)  ; 
nor  by  the  devisees.  McCrea  o. 
Haraszthy,  61  Cal.  146 ;  Meeks  v. 
Eirby,  47  Cal.  168.  And  if  the  admin- 
istrator neglects  to  sue  until  his  right  is 
barred,  the  heir  will  be  barred  also  and 
must  look  to  the  administration  bond 
for  his  redress.  Meeks  o.  Vassault 
(Cal.),  3  Sawy.  206 ;  McLeran  «.  Ben- 
ton, 73  Cal.  329.  The  administrator 
may  even  recover  possession  against 
the  heir  or  devisee  until  after  distribu- 
tion of  the  estate.  Page  «.  Tucker,  54 
Cal.  121.  In  Greorgia,  the  heirs  may 
sue  in  ejectment  with  the  consent  of  Uie 
administrator  or  in  default  of  an  ad- 
ministrator. Mason  v.  Atlanta  Fire  Co., 
70  Ga.  604 ;  or  may  sue  in  his  stead 
where  he  is  in  collusion  with  an  adverse 
holder  of  the  land.  Edwards  o.  Kil- 
patrick,  70  Ga.  328. 

The  administrator  may  sue  in  some 
states  for  an  injury  to  the  decedent's 
real  property  by  the  discontinuance  of 
a  right  of  way  after  his  death,  Web- 
ster «.  Lowell,  139  Mass.  172 ;  or  for 
a  trespass  to  the  land,  Leatherwood  t, 
Sullivan,  81  Ala.  458  ;  to  the  exclusion 
of  the  heirs,  until  the  estate  is  settled. 
Northcraft  u.  Oliver,  74  Tex.  162. 

But  an  executor  cannot  sue  in  eject- 
ment under  a  testamentary  power  of 
sale.  Fredericks  «.  Cisco,  72  Md.  898  ; 
Rogers  v.  Marker,  12  Heisk.  645.    And 
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the  administrator's  statutory  right  of 
possession  is  not  subject  to  sale  as  a 
chattel,  and  his  successor  may  maintain 
ejectment  against  a  purchaser  from  the 
administrator  in  chief.  Kline  v.  Moul- 
ton,  11  Mich.  870.  An  executor  can- 
not sue  in  trespass  without  prior  pos- 
session. Noon  V.  Finnegan,  29  Minn. 
418.  And  a  devisee  in  possession  of 
the  land  may  sue  for  a  trespass  while 
the  administration  is  still  pending,  and 
if  he  is  also  executor,  the  individual 
recovery  will  bar  further  recovery  as 
executor.  Colton  v.  Onderdonk,  69 
Cal.  155. 

In  the  absence  of  statutory  provision 
to  that  effect  he  is  not  a  proper  party 
to  an  ejectment  suit,  Humphreys  v. 
Taylor,  5  Or.  260 ;  or  in  partition, 
Speer  x>,  Speer,  1  McCart.  240 ;  Whitlock 
f).  Willard,  18  Fla.  156 ;  even  for  the 
purpose*  of  obtaining  a  sale  for  the  pay- 
ment of  debts,  Clayton  9.  Blough,  98 
Ind.  85 ;  or  to  quiet  title  (without 
an  order  of  the  court  directing  such 
suit),  Eeeler  v.  Trueman,  15  Col.  148  ; 
or  in  any  suit  involving  the  title  to 
lands  of  the  deceased,  2^charie  v. 
Waldron,  56  Tex.  116 ;  or  to  recover 
for  a  specific  devisee  lands  held  ad- 
versely. Peer  v.  Cookeron,  1  McCart. 
861.  The  title  is  not  in  the  adminis- 
trator, and  he  cannot  maintain  a  suit  as 
to  the  title,  Chowning  v.  Stanfleld,  49 
Ark.  87 :  Sisk  v.  Almon,  84  Ark.  891  ; 
Theurer  «.  Brogan,  41  Ark.  88.  To 
such  suit  he  is  neither  a  necessary, 
Senat  «.  Findley,  51  la.  20;  nor  a 
proper  party.  Wood  v.  Bryant,  68 
Miss.  198.  He  cannot  sue  for  the  rents 
(although  authorized  by  the  heirs  to  col- 
lect them).  Stewart  v.  Smiley,  46  Ark. 
378.  He  cannot  recover  for  use  and 
occupation  from  a  purchaser  entering 
in  the  lifetime  of  the  deceased.  Brewer 
V.  Conover,  8  Harr.  (N.  J.)  214.  But 
where  the  deceased  has  assigned  a  lease 
in  fraud  of  creditors,  the  administrator 
may  recover  from  the  fraudulent  as- 


signee rents  collected  by  him  on  the 
lease.    Doe  v.  Clark,  42  la.  123. 

Pa/rtie9 —  Co-exeeut&rs.  In  an  action  at 
law  all  co-executors  must  join  as  plain- 
tiffs. Hill  V,  Smalley,  1  Dutch.  874 ; 
Bodle  f^.  Hulse,  5  Wend.  813  ;  Dicker- 
son  V.  Robinson,  1  Halst.  195  ;  Hunt  v. 
Kearney,  Pen.  (N.  J.)  721 ;  see,  how- 
ever, contra,  Alston  v,  .Alston,  8 
Ired.  447.  And  the  non-joinder  of 
other  co-executors  as  plaintiffs  must  be 
pleaded  in  abatement.  Packer  v.  Wil- 
son, 15  Wend.  843.  So,  all  executors 
should  join  in  an  application  to  have 
the  estate  declared  insolvent.  Hutchin- 
son f>.  Newbold,  18  Stew.  (N.  J.)  698. 
The  rule  of  the  common  law  is  that  all 
co-executors  must  join  as  plaintiffs 
whether  they  have  qualified  or  not. 
Hill  V,  Smalley.  1  Dutch.  870  ;  Bodle  v. 
Hulse.  5  Wend.  818 ;  (before  the  pres- 
ent New  York  statute) ;  but  under  the 
New  York  statute  it  is  unnecessary  to 
join  those  who  have  not  qualified. 
Moore  v.  Willett,  2  Hilt.  522  ;  Code  C.  P. 
§  449  (act  of  1888) ;  and  in  Alabama,  it 
seems  that  it  is  a  misjoinder  to  include 
them.  Cleveland  v.  Chandler,  8  Stew. 
(Ala.)  489.  So,  one  of  several  executors 
or  administrators  may  sue  in  his  own 
name  and  alone  to  collect  a  note  made 
to  the  decedent  and  payable  to  bearer. 
Packer  v,  Wilson,  15  Wend.  348 ;  and 
should  sue  alone  to  collect  a  loan  made 
by  himself,  Thornton  «.  Smiley,  1  III. 
84  ;  or  to  recover  the  purchase  money 
of  land  sold  by  him  before  the  qualifi- 
cation of  his  co-executor.  Heron  v, 
Hoffner,  8  Rawle  898.  And  where  one 
administrator  has  instructed  a  debtor  of 
the  estate  not  to  pay  his  co-executor,  he 
is  properly  made  a  party  defendant  in 
an  action  by  the  administrator  for  the 
debt,  Strever  «.  Feltman,  1  Thomp. 
&  C.  277 ;  and  where  a  co-administra- 
tor refuses  to  be  joined  as  plaintiff,  he 
may  be  joined  as  a  defendant  (by 
statute).  Rizer  v.  Gillpatrick,  16  Kan. 
564. 


474 


Of  Remedies  for  Executors  and        [Pt.  V.  Bk.  I. 


One  administrator  cannot  sue  his  co- 
administrator at  law  for  the  balance  due 
the  estate,  but  if  a  judgment  has  been 
rendered  without  objection,  and  left 
undisturbed  for  many  years,  it  will  be 
evidence  of  the  amount  due.  Finch  i?. 
Ragland,  2  Dev.  Eq.  137.  But  one 
executor  may  sue  his  co-executor  for 
money  of  the  estate  loaned  to  him,  for 
which  he  gave  a  note  to  him  as  executor, 
reciting  that  the  note  was  given  for  a 
loan  to  the  maker  individually,  Alston  «. 
Jackson,  4  Ired.  49 ;  or  for  money  due 
him  individually  from  the  estate,  where 
all  of  the  assets  had  been  received  by 
the  defendant  alone  as  acting  executor. 
Pringle  9.  Pringle,  130  Pa.  St.  665.  An 
executor  cannot  be  both  plaintiff  and 
defendant  (although  in  different  ca- 
pacities as  a  representative  and  indi- 
vidually), Newbold  «.  Fennimore,  24 
Vroom  807 ;  Norres  «.  Hays,  44  La.  An. 
907  ;  Byrne  «.  Byrne,  94  Cal.  676  ;  but 
two  executors  may  join  in  suing  the 
indorser  on  a  note  made  by  one  of  them, 
and  afterward  purchased  by  them  from 
an  indorsee  with  funds  of  the  estate, 
Faulkner  «.  Faulkner,  73  Mo.  327; 
and  the  assignee  of  an  executor's  claim 
against  the  estate  may  sue  him  and 
his  co-executor.  Snyder  r.  Snyder, 
96  N.  Y.  88. 

Action  by  administrator  de  bonis  non. 
In  general,  the  administrator  de  bonis  non, 
and  not  the  personal  representative,  of 
a  deceased  executor  or  administrator  is 
the  proper  party  to  bring  suit  against 
debtors  of  the  original  decedent,  Rog- 
ers V,  Gooch,  87  N.  C.  442 ;  Grant  v. 
Bell,  Id.  34  ;  or  to  recover  property  of 
the  estate  fraudulently  disposed  of  by  his 
predecessor.  Williams  v,  Verne,  68  Tex. 
414.  This  has  been  held  to  be  so  even 
where  the  indebtedness  is  represented 
by  a  note  made  to  the  former  executor 
eo  nomine.  Ballinger  v,  Gureton,  104 
N.  0.  474.  But  to  the  effect  that  the 
official  designation  is  merely  words  of 
description,  and  that  the  action  on  such 


note  should  be  brought  by  the  executor's 
personal  representative,  see  Saffold  v. 
Banks,  69  Ga.  289. 

The  administrator  de  bonis  non  may, 
by  statute,  in  many  of  the  United  States 
proceed  against  his  predecessor  for  any 
default  on  his  part,  see  Vol.  II.  p.  160. 
n.;  as  also  against  his  administration 
bond,  see  Vol.  I.  p.  649,  n.  And  where 
the  surety  on  an  administrator's  bond 
becomes  the  administrator  de  bonis  non 
upon  the  administrator's  removal,  he 
may  sue  his  predecessor  for  a  breach 
of  the  bond,  after  indorsing  on  the  bond 
the  amount  of  the  default  as  paid  by 
himself,  and  charging  himself  with  it 
in  his  inventory.  Hazleton  v.  Valen- 
tine, 118  Mass.  472. 

Action  in  representatiw  capacity. 
An  executor  or  administrator  may  sue 
in  his  representative  capacity  or  as  an 
individual  on  a  note  belonging  to  the 
estate  payable  to  bearer.  Packer  «. 
Wilson,  16  Wend.  843 ;  on  a  note  made 
to  himself  "  as  administrator,"  James  «. 
Johnson,  44  Ala.  629  ;  Gale  «.  Ennis,  1 
Tex.  184  ;  Litchfield  v.  Flint,  104  N.  Y. 
548 ;  on  an  arbitration  bond  made  to 
him  "as  administrator,"  Stewart  f>. 
Richey,  2  Harr.  (N.  J.)  164  ;  against  the 
maker  of  a  note,  indorsed  by  the  dece- 
dent, and  taken  up  by  him  for  the  estate, 
Mowry  v.  Adams,  14  Mass.  327;  on  a 
contract  made  with  himself  in  his 
representative  capacity,  Thompson  v. 
Whitmarsh,  100  N.  Y.  85  ;  Harbin  v. 
Levi,  6  Ala.  889  ;  James  «.  Johnson,  44 
Ala.  629 ;  Sasscer  «.  Walker,  5  Gill  & 
J.  102 ;  Laycock  v.  Oleson,  60  BL  80 ; 
in  trover  for  conversion  of  personal 
property  of  the  estate  taken  between 
the  time  of  his  death  and  the  issuing  of 
letters,  Ham  o.  Henderson,  60  Cal.  867 ; 
or  in  replevin  for  such  phjperty, 
Gilkey  v.  Hamilton,  22  Mich.  288 ;  in 
trespass  for  injury  to  the  property  of 
the  decedent  between  the  time  of  his 
death  and  the  granting  of  letters,  Knox  v. 
Bigelow,  15  Wis.  415 ;  and    after  his 
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death  his  personal  representative  may 
sue  on  a  contract  made  by  him  as  ex- 
ecutor or  administrator.  Collins  v. 
Greene,  67  Ala.  211.  He  :aay  recover 
in  his  own  name  on  a  foreign  judgment 
recovered  by  him  as  administrator  in 
that  place.  Tittman  v.  Thornton,  107 
Mo.  500.  And  he  may  recover  "as 
executor  "  of  B.  on  a  note  given  to  him 
eo  nomine,  although  it  represented  the 
settlement  of  a  debt  due  to  A.  and  B. 
made  with  B.'s  executor  after  the  death 
of  both  A.  and  B.  Catlin  v.  Underhill, 
4  McLean  837.  But  where  the  record 
showed  only  an  individual  demand,  the 
court  refused  to  render  an  adverse 
judgment  against  the  plaintiff  in  his 
representative  capacity.  Usry  v.  Suit, 
91  N.  C.  406. 

In  New  York,  executors  and  ad- 
ministrators are  required  by  statute  to 
sue  in  their  representative  capacity 
on  causes  of  action  accrued  in  de- 
cedent's lifetime.  Code  C.  P.  §  1814  ; 
Buckland  v.  Gallup,  105  N.  Y.  458 ; 
Bingham  v.  Marine  Bank,  17  Abb.  N. 
C.  481.  It  is  not,  however,  essential 
that  the  suit  should  be  brought  in 
words  *'as  executor"  if  the  com- 
plaint shows  the  action  to  be  such  in 
fact.  Beers  v.  Shannon,  12  Hun  161  ; 
8.  C.  73  N.  Y.  292.  And  he  may 
recover  in  his  own  right  in  an  action 
brought  in  form  "as  administrator.*' 
Bingham  v.  Marine  Bank,  18  Abb.  N, 
C.  186  :  Litchfield  tJ.  Flint,  104  N.  Y. 
548  ;  Newhall  t.  Turney,  14  111.  888  ; 
Bray  don  v.  Harmon,  69  Jde.  29. 

After  all  the  debts  have  been  paid, 
and  final  settlement  made,  leaving  one 
note  not  collectible  by  reason  of  the 
insolvency  of  the  maker,  the  adminis- 
tratrix (being  also  a  distributee)  may 
sue  on  such  note,  and  if  objection  is  not 
made  as  to  non-joinder  of  the  other 
distributees,  the  defect  is  waived. 
Humphreys  v.  Keith,  11  Eans.  108. 
And  a  suit  by  one  as  administratrix, 
alleging  full  administration,  and  that 


she  is  sole  distributee,  is  really  a 
suit  in  her  own  right.  White  v.  Pulley, 
27  Fed.  Rep.  436. 

After  his  i*emoval  from  office  he  can- 
not bring  an  action  for  the  recovery 
of  property  of  the  estate,  Afflerbach  v. 
McGovem.  79  Cal.  268 ;  nor  on  a  con- 
tract made  by  him  for  the  estate,  Har-  * 
bin  V.  Levi,  6  Ala.  899  ;  unless  charged 
with  It  in  his  settlement,  Collins  v, 
Greene,  67  Ala.  211 ;  but  he  may  col- 
lect a  judgment  previously  rendered  on 
a  contract  made  with  him.  Hambrick 
V.  Crawford,  55  Ga.  885 .  And  cancella- 
tion of  an  administrator's  bond  by  the 
Court  of  Probate  does  not  revoke  his 
appointment  nor  disqualify  him  from 
bringing  suit.  Clarke  v.  Rice,  15  R.  I. 
182. 

He  cannot  join  counts  for  money  due 
to  him  as  administrator  and  individu- 
ally. Matherson  v.  Grant,  2  How. 
268  ;  nor  an  action  for  trust  funds 
with  a  demand  for  moneys  due  to  him- 
self personally.  Mertens  v.  Loewen- 
berg,  69  Mo.  208 ;  but  he  may  join 
demands  due  to  himself  individually 
and  as  executor  on  contracts  made 
with  himself  and  accounted  for  by 
him.    Haskell  v.  Brown,  44  Vt.  579. 

In  suit  upon  an  obligation  made  to  the 
decedent,  the  administrator  should  aver 
his  appointment  and  make  profert  of 
his  letters,  Fugate  v,  Bronaugh,  8 
Cranch  C.  C.  65  ;  and  should  set  forth 
the  facts  giving  jurisdiction  to  the  ap- 
pointing court.  Secor  v.  Pendleton, 
47  Hun  281.  In  some  states,  however, 
profert  is  unnecessary,  and  the  want  of 
legal  authority  must  be  pleaded.  Hans- 
ford V.  Van  Auken,  79  Ind.  802  ;  Dol- 
son  V.  De  Ganahl,  70  Tex.  620.  And 
the  plaintiff  is  not  required  to  prove  his 
appointment  by  a  plea  of  non  assump- 
nt,  Wise  v,  Getty.  8  Cranch  C.  C. 
292  ;  McKimm  v.  Riddle,  2  Dall.  100  ; 
or  not  guilty.  Dignowitty  v.  Coleman, 
77  Tex.  98 ;  Clark  v.  Clark,  51  Ala. 
498.    The  regularity  of  the  administra- 
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tor's  appointment  cannot  be  questioned 
collaterally  in  a  suit  to  recover  assets. 
Moore  «.  Finch,  65  Hun  404  ;  Abbott  f. 
Curran,  98  N.  Y.  6«5.  See  too.  Vol. 
I.  p.  675,  Mbi  supra. 

Foreign  executor    or  adminUtrator. 
At  common  law  a  foreign  executor  or 
administrator  has  no  standing  in  court 
and  cannot  bring  suit  as  such.    Palmer 
fj.  Phcenix  Insurance  Co.,  84  N.  Y.  67  : 
Trecothick   «.    Austin,  4   JVIason   26 ; 
Dial  V.  Tappan,  20  S.  C.  167.    But  this 
rule  is  now  changed  in  many  of  the 
United  States  by  statute,  see  Vol.  I.  p. 
429,  n.,  vM  supra.    He  may,  however, 
recover  in  his  individual  name  on  a 
judgment  recovered  by  him  as  executor 
in  the  foreign   Jurisdiction,  Lewis  «. 
Adams,  70  Cal.  403 ;  or  in  the  United 
States  courts  in  another  state.    Biddle  v. 
Wilkins,  1  Pet.   686.    And  a  foreign 
executor  may  sue  on  a  note  indorsed  in 
blank  to  his  testator  before  his  death, 
Giddings  u.   Green,  4  Hughes  C.   C. 
446  ;  but  in  South  Carolina,  he  cannot 
even  bring  an  action  on  a  note  payable 
to  bearer  made  to  his  intestate.    Kirk- 
patrick  V.  Taylor,  10  Rich.  893.    Ac- 
tion may  be  brought,  in  general,  by  the 
assignee   of   a   foreign    administrator. 
Harper  tJ.  Butler,  2  Pet.  289  ;  Peterson 
1).  Chemical  Bank,  82  N.  Y.  21  ;  Mackay 
V.  Church,  16  R.  I.  121  ;  Campbell  «. 
Brown,  64  la.  426 ;  Leake  «.  Gilchrist, 
2  Dev.  73 ;  but  not  in  South  Carolina. 
Dial  t>.  Gary,  24  S.  C.  572.    And  a  for- 
eign executor  who  holds  a  bond  and 
mortgage  by  parol  assignment  and  de- 
livery from  the  legatees  of  the  dece- 
dent may  bring  his  suit  upon  it  in  his 
own  right.    Smith  ©.  Webb.   1  Barb. 
230.    And   when  a   foreign   executor 
brings  an  action,  he  is  subject  to  a  de- 
fense of  set-off  which  would  be  avail- 
able against  letters  taken  out  in  that 
forum,  although  it  might  not  be  avail- 
able in  his  domiciliary  forum  for  want 
of  due  presentment.    Russell  9.  Hub- 
bard, 76  Ga.  618. 


On  the  other  hand,  the  administrator 
of  the  domicil  can  bring  suit  against  a 
foreign  debtor  found  within  the  juris- 
diction. Fox  V,  Carr,  16  Hun  434 ;  but 
such  action  begun  against  a  foreign  in- 
surance company  in  the  jurisdiction  of 
testator's  domicil  by  service  on  its  agent 
there  will  be  superseded  in  the  forum 
of  the  company's  domicil  by  a  suit 
afterward  brought  there  by  an  ancillary 
administrator  for  the  benefit  of  local 
creditors.  Merrill  v.  New  England  In- 
surance Co.,  103  Mass.  245. 

Set-off.  Actions  by  a  personal  repre- 
sentative are  subject,  like  other  actions, 
to  all  legal  set-offs.  The  defendant 
may  set  off  a  claim  which  was  not  due 
at  the  time  of  the  decedent's  death, 
Bigelow  «.  Folger,  2  Met  255 ;  Skiles 
V.  Houston,  110  Pa.  St.  254 ;  or  was  un- 
liquidated at  that  time,  Phelps  «.  Rice, 
10  Met.  128 ;  or  was  neither  liquidated 
nor  due.  Rawson  «.  Copland,  8  Barb. 
Ch.  166.  In  an  action  for  professional 
services  of  the  deceased  the  defendant 
may  set  off  damages  resulting  from  the 
decedent's  negligence.  Phelps  v.  Rice, 
10  Met.  128.  He  may  set  off  usury 
paid  to  the  executor  upon  the  claim 
sued  upon,  Ewing  v.  Griswold.  43  Vt. 
400  -,  or  a  debt  of  the  decedent's  firm. 
Blair  ©.  Wood,  108  Pa.  St.  278. 

He  may  set  off  a  claim  which  has  not 
yet  been  presented  formally  against  the 
estate,  Smalley  v.  Trammel,  11  Tex. 
10 ;  Mitchell  t>.  Rucker,  22  Tex.  66 ; 
and  must  do  so  in  an  action  begun  be- 
fore the  defendant's  claim  has  been  pre- 
sented. Martin  «.  Hammond,  58  Vt. 
898  ;  Sabin  v,  Kelton,  64  Vt.  283  ;  1880 
R.  L.  §§  2117,  2122,  2181.  And  an  ex- 
ecutor may  have  credit  in  his  account 
for  a  just  set-off  allowed  by  the  pledgee 
of  a  life  insurance  policy  belonging  to 
the  estate,  although  the  claim  of  the  in- 
surance company  had  not  been  presented 
for  allowance  against  the  estate.  Estate 
of  Galland.  92  Cal.  293 :  Code  C.  P.  § 
1632.    The  statute,  in  Wisconsin,  makes 
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the  pleading  of  such  a  set-off  effectaal 
as  a  formal  presentment  (1889  An. 
Stats.  §  8847) ;  but  does  not  render  a 
olaim  available  as  a  set-off  which  has 
been  already  barred  for  non-present- 
ment. Carpenter  ©.  Murphy,  67  Wis. 
•541 .  As  to  set-off  of  claims  which  have 
been  barred  by  non-presentment,  see 
Vol.  II.  p.  235,  n.  After  the  claim  has 
been  presented  and  allowed  the  allow- 
ance  is  conclusive  as  to  the  amount  of 
the  claim  as  a  set-off.  Jessup  v.  Spears, 
38  Ark,  457. 

If  the  debt  is  barred  by  the  Statute  of 
Limitations,  it  cannot  be  set  off  in  an 
action  by  a  legatee.  Estate  of  Light,  186 
Pa.  St.  211 ;  or  distributee,  Richardson 
«.  Keel,  9  Lea  74 ;  although  collusively 
renewed  by  the  debtor  (the  husband  of 
the  distributee).  Rawlins  «.  Rawlins, 
75  Ga.  682. 

Claims  against  an  insolvent  decedent 
are  available  as  a  set-off  against  his 
estate,  Jarvis  v.  Rogers,  15  Mass.  407 ; 
Morrison  v.  Jewell,  34  Me.  146 ;  Ellis 
V.  Smith,  88  Me.  114;  Bigelow  v. 
Folger,  2  Met.  255 ;  Phelps  v.  Rice, 
10  Met.  128  ;  Palmer  v.  Steiner,  68  Ala. 
400;  Richardson  v,  Parker,  2  Swan 
529:  Skiles  «.  Houston,  110  Pa.  St. 
254 ;  Light  v,  Leiniger,  8  Pa.  St.  408 ; 
Ford  V.  Thornton,  8  Leigh  695:  al- 
though it  would  not  have  been  availa- 
ble against  the  decedent  in  his  lifetime. 
Ellis  «.  Smith,  88  Me.  114 ;  but  not 
against  a  debt  for  property  purchased  of 
the  administrator,  Eldridge  v.  Bell,  64 
la.  125.  And  claims  acquired  after  in- 
solvency cannot  be  set  off.  Union  Na- 
tional Bank  v.  Hicks,  57  Wis.  189. 

And  where  the  set-off  exceeds  the 
claim  of  the  administrator,  he  may  pro- 
tect the  estate  from  an  absolute  Judg- 
ment by  proof  of  outstanding  preferred 
debts  of  sufficient  amount  to  exhaust 
the  assets  in  hand.  Ray  «.  Dennis,  5  Gte. 
857.  Where  separate  Judgments  are 
recovered  for  the  administrator's  claim 
and  the  counter  claim,  execution  may 


be  had  on  the  former  with  a  stay  of  exe- 
cution on  the  latter  until  the  condition 
of  the  estate  is  ascertained.  Rountree 
«.  Britt,  94  N.  C.  104. 

It  is  a  general  rule,  however,  that 
nothing  is  available  as  a  setoff  which 
could  not  be  the  subject  matter  of  an 
independent  recovery  by  the  defendant. 
Cutler  V,  Middlesex  Manufacturing  Co. , 
14  Pick.  483.  Thus,  in  an  action  for 
money  due  to  the  intestate  the  defend- 
ant cannot  set  off  his  prospective  share 
as  one  of  the  distributees,  Guthrie  v. 
Guthrie,  17  Tex.  541 ;  although  this 
has  been  permitted  after  an  account 
filed  by  the  administrator  settling  the 
amount  of  such  distributive  share  in  his 
hands.    Smith  v,  Boyer,  2  Watts  178. 

A  defendant  cannot  set  up  a  debt  of 
the  deceased  against  an  action  brought 
by  an  executor  or  administrator  in  his 
own  right,  Thompson  «.  Whitmarsh, 
100  N.  Y.  85 ;  Stephens  ©.  Cotterell, 
99  Pa.  St.  188 ;  Newhall  v,  Turney, 
14  111.  888:  Merritt  v.  Seaman,  61  N.  T. 
168  ;  S.  C.  6  Barb.  880  ;  or  against  an 
action  brought  upon  a  contract  made 
with  the  executor  for  the  estate,  Pry  v. 
Evans,  8  Wend.  530 ;  e.g.,  for  property 
purchased  from  the  executor.  El- 
dredge  V.  Bell,  64  la.  125 ;  Bizzell  «. 
Stone,  12  Ark.  278;  Wolfenberger  «. 
Bucher,  10  Serg.  &  R.  11 ;  Aiken  «. 
Bridgeman,  37  Vt.  249  ;  or  for  rent 
accrued  after  testator's  death,  Toering  v. 
Lamp,  77  la.  488 ;  or  on  a  note  or  bill 
made  to  the  administrator  for  property 
purchased,  Harte  v.  Houchin,  50  Ind. 
827 ;  Dayhuff  v.  Dayhuff,  27  Ind.  158 ; 
Rapier  v.  Holland.  Minor  (Ala.)  176 ; 
but  see,  centra,  Rix  v.  Nevins,  26  Vt. 
884 ;  or  even  on  a  mortgage  given  to 
the  testator  conditioned  to  pay  certain 
moneys  to  his  executor  after  his 
death.  Patterson  «.  Patterson,  50  N. 
T.  582.  But  he  may  set  off  a  debt  of 
the  estate  against  a  note  belonging 
to  the  decedent,  although  payable  to 
bearer  and  sued  by  the  administrator 
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in  his  own  name.  Enapp  v.  Lee,  42 
Mich.  41.  So,  where  suit  is  brought  by 
the  administrator  against  a  general 
creditor  for  surplus  proceeds  of  col- 
lateral in  his  hands  aiter  payment  of 
secured  claims,  the  defendant  is  liable 
as  a  trustee,  and  cannot  set  off  other 
unsecured  claims  against  the  estate. 
Peters  9.  Bank,  86  Tenn.  224.  8o,  where 
the  money  sued  for  was  the  proceeds  of 
sales  made  by  the  defendant  as  dece- 
dent's commission  merchant.  Succes. 
sion  of  Sparrow,  89  La.  An.  696. 

And,  conversely,  a  debtor  of  the 
estate  cannot  set  up  an  individual  debt 
of  the  administrator  against  his  action 
brought  in  a  representative  capacity, 
Houston  «.  Evans  (Tex.),  17  S.  W.  Rep. 
926 ;  Armstrong  9.  Pratt,  2  Wis.  299 ; 
€,  g. ,  for  services  in  matters  of  the  estate, 
Stuart  «.  Commonwealth,  8  Watts  74 ; 
but  he  may  set  off  money  paid  for  the 
funeral  expenses  of  the  decedent. 
Adams  a.  Butts,  16  Pick.  848.  An 
executor  cannot  even  set  off  the  bal- 
ance due  him  on  final  account  for 
advances  against  -his  individual  in- 
debtedness to  the  estate.  Dolman  v. 
Cook,  1  McCart.  66. 

He  cannot  set  off  a  debt  of  the  de- 
cedent acquired  after  his  death.  Root 
V.  Taylor,  20  Johns.  167  ;  Schmidt  «. 
Crafts,  2  Brev.  266 ;  although  already 
allowed  as  a  claim  of  the  original 
creditor  against  the  estate,  Harding 
V.  Shepard,  107  111.  264 ;  nor  even 
a  note  of  the  decedent  acquired  after 
his  death.  Irons  v.  Irons,  5  R.  I.  264 ; 
Mitchell  V.  Rucker,  22  Tex.  66 ;  Cook 
V.  Lovell,  11  la.  81 ;  Happoldt  v.  Jones, 
Harper  109  ;  nor  a  note  paid  after  the 
decedent's  death  as  his  accommodation 
indorser,  Mercier  ©.  Smith,  2  Hill  210 ; 
for  money  paid  as  surety.  Minor  «. 
Minor,  8  Gratt.  1 ;  White  v.  Henly, 
64  Mo.  692.  But  he  may  set  off  a  claim 
for  money  paid  as  surety  for  the  de- 
cedent after  his  death  on  a  judgment 
recovered  in  his  lifetime  agidnst  both 


principal  and  surety,  Ray  o.  Dennis, 
6  Qa.  867 ;  or  on  a  mortgage  which 
the  decedent  had  assumed  to  pay. 
Rawson  v,  Copland,  8  Barb.  Ch.  166. 
Statute  of  Limitations,  The  time 
within  which  an  action  may  be  brought 
is  generally  extended  in  favor  of  the 
personal  representative  of  the  deceased 
creditor.  In  some  states  the  time  of 
any  vacancy  in  the  administration  is  not 
reckoned  in  any  term  of  limitation. 
California  (Code  C.  P.  §  1601) ;  Georgia 
(1882  Code  g  2928),  not  exceeding  five 
years.  In  many  states  the  statute 
allows  the  personal  representative  one 
year  (except  where  a  different  period  ia 
stated  below)  after  the  death  of  the 
decedent  in  which  to  bring  actions 
which  are  not  already  barred  at  the 
time  of  his  death.  Alabama  (1886  Code, 
§2682);  Pickett  v,  Hobdy,  68  Ala. 
609  ;  ^rA^TiMM  (1884  Dig.  Stats.  §4496); 
■California  (Code  C.  P.  §  858),  six 
months;  Colorado  (1891  An.  Stats. 
§2916);  Connecticut{19S8  Q.S,%1SSS), 
Kentucky  (1894  Stats.  §  2626) ;  Maine 
(1888  R.  S.  c.  81.  §  88),  two  years ; 
MasMchusette  (1882  P.  S.  c.  197,  §  12), 
two  years ;  Michigan  (1882  An.  Stats. 
§  8722),  two  years ;  2fev)  Hampshire  (1891 
P.  S.  c.  191,  §  6),  two  years  after  letters ; 
New  York  (Code  C.  P.  §  402) ;  Oregon 
(1892  An.  Laws,  §  18);  Rhode  Island  (18SSi 
P.  S.  c.  206,  §  7) ;  Wisconsin  (1889  An. 
Stats.  §  4284).  So,  in  North  Carolina. 
Coppersmith  v.  Wilson,  107  N.  C.  81. 
The  statutory  time  has  been  held  to 
run  as  against  an  ancillary  adminis- 
trator, in  Maine,  from  his  appointment, 
and  not  from  that  of  the  principal 
administrator.  Holmes  v.  Tenney,  68 
Me.  416.  But  in  an  action  of  detinue 
brought  by  the  administrator  de  bofiis 
non  in  his  own  name  it  is  no  reply  to  a 
plea  of  the  general  Statute  of  Limitations 
that  the  principal  administrator  under 
whose  sale  the  defendant  claims  title 
was  removed  and  the  plaintiff  appointed 
less  than  six   months    before  action 
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brought.  Williams  «.  Moore,  82  Ala. 
506.  But  these  statutes  (one  year,  in 
Wisconsin)  do  not  apply  where  the 
creditor  dies  mora  than  one  year  before 
the  statute  would  have  run  against 
him.  Curran  t>.  Witter,  68  Wis.  16.  In 
New  York,  the  time  between  testator's 
death  and  grant  of  letters  in  the 
primary  jurisdiction,  not  exceeding 
six  months,  is  not  computed.  Kirby 
V,  Lake  Shore  &c.  Railroad,  120  U.  S. 
180. 

The  personal  representative  having  a 
right  of  action  will  be  barred  by  the 
running  of  the  general  statute,  although 
the  heir  of  the  decedent  is  under  a 
disability,  Rindge  «.  Oliphant,  62  Tex. 
682 ;  so,  by  the  running  of  the  statute 
against  his  co-executor.  Turner  v. 
Debell,  2  A.  E.  Marsh.  888.  But  an 
executor's  suit  for  the  refunding  of  a 
legacy  will  not  be  barred  by  the  run- 
ning of  the  statute  against  the  creditors 
of  the  estate.  Goddington  v.  Bispham, 
9  Slew.  (N.  J.)  574,  affg.  Id.  224 ;  and 
see  Haggerty  v.  Mann,  56  Md.  522.  A 
foreign  administrator  cannot  sue  on  a 
later  appointment  as  a  local  repre- 
sentative, after  being  barred  of  a  suit 
in  his  own  name.  Campbell  v.  Wil- 
son, 2  Mackey  407.  And  where  letters 
have  been  granted  only  in  the  deced- 
ent's domicil,  the  statute  will  run 
against  claims  of  the  estate  in  another 
forum  where  no  letters  have  been 
granted.  Manly  «.  Turnipseed,  87 
Ala.  522. 

Where  the  cause  of  action  arose  after 
the  decedent's  death,  the  statute  will  not 
begin  to  run  until  letters  are  granted, 
Bucklin  v.  Ford,  5  Barb.  898 ;  Wood  v. 
West,  88  Ark.  248  ;  and  will  not  run 
against  a  testamentary  trust  from  the 
time  of  letters  granted  to  an  adminis- 
trator cum  teitamenU?  annexo  (on  the  re- 
nunciation of  the  testamentary  executor 
and  trustee),  but  only  from  the  appoint- 
ment and  qualification  of  the  new 
trustee.     Dunning  r>.  Ocean  National 


Bank,  61    N.    Y.  497,   affg.    6   Lans. 
296. 

Joinder  cf  actions.  Counts  in  as- 
sumpsit stating  promises  to  the  plaintiff 
as  administrator  may  be  Joined  in  the 
same  declaration  with  counts  stating 
promises  to  the  intestate  in  his  lifetime. 
Stevens  «.  Gregg,  10  Serg.  &  R.  284 ; 
Brown  f>.  Lewis,  0  R.  I.  497;  Fry  v. 
Evans,  8  Wend.  530  ;  Haskell  v.  Bowen, 
44  Vt.  579 ;  Lowe  v.  Bowman,  5 
Blackf.  410;  Hapgood  v.  Houghton, 
10  Pick.  154.  So,  on  promises  to  the 
intestate,  the  administrator  in  chief, 
and  the  administrator  de  bonis  non 
(the  plaintiff).  Sullivan  «.  Holker,  15 
Mass.  874.  So,  for  work  and  labor  by 
the  executor  and  for  work  done  by  tes- 
tator, Peries  v.  Aycinena,  8  Watts  &  8. 
64 ;  or  for  rent  accruing  before  and  after 
testator's  death.  Qreenleaf  v.  Allen  ^ 
127  Mass.  248.  So.  the  complaint  may 
state  the  contract  with  the  deceased 
and  the  grant  of  letters  without  con- 
cluding in  damages  to  the  plaintiff  as 
administrator,  Wolscheid  v.  Thome, 
76  Mich.  265  ;  but  it  should  allege  a 
promise  to  the  administrator  as  such. 
This  may,  however,  be  added  by 
amendment.  Clark  v.  Lamb,  6  Pick. 
512 ;  Flower  v.  Ckirr,  20  Wend.  668. 
Counts  may  be  joined  for  conversion 
in  the  lifetime  of  the  intestate  and 
after  his  death,  French  v.  Merrill, 
6  N.  H.  465;  Lashlee  v.  Wiley,  8 
Humph.  659 ;  averring  title  in  the 
estate  or  the  administrator.  Ham  v, 
Henderson,  50  Cal.  867. 

The  plaintiff  cannot,  however,  join 
independent  causes  of  action  in  his 
own  right  and  in  his  representative 
capacity.  Mason  v,  Norcross,  Coxc 
252.  He  may  sue  in  his  own  right  on 
a  judgment  recovered  by  him  as  such. 
Talmage  v.  Chapel,  16  Mass.  71  ; 
Adams  v.  Campbell,  8  Vt.  477.  So,  he 
may  aver  an  indorsement  to  himself  as 
administrator,  and  claim  title  as  such. 
Elliott  fj.  Pollitzer,  24  S.  C.  81.    But  to 


480 


Of  Remedies  for  an  Executor,  [Pt.  V.  Bk.  i. 


recover  on  a  promise  made  to  the  dece- 
dent there  should  be  an  averment  to  Uiat 
effect.    Merritt  v,  Keeler,  75  Mich.  814. 

If  he  is  entitled  to  sue  in  his  indi- 
vidual-right, the  description  of  his 
representative  character  will  be  re- 
garded as  surplusage,  Kenan  v.  Du 
Bignon.  46  Oa.  268;  although  he  is 
described  as  administrator  in  the  writ, 
and  as  executor  in  the  declaration. 
Chapman  i?.  Davis,  4  Gill  166.  So,  the 
declaration  may  be  amended  to  show  in 
what  capacity  the  plaintiff  sues.  Wol- 
scheid  «.  Thome,  76  Mich.  265.  If  the 
allegation  sufficiently  shows  this,  the 
use  or  omission  of  the  word  "  as  "  is  un- 
important, Littlefield  «.  Flint,  104  N.  Y. 
543 ;  Beers  v.  Shannon,  78  N.  Y.  292  ; 
Burling  «.  Thompkins,  77  Cal.  257 ; 
Bulkley  «.  Andrews,  89  Conn.  528 ; 
Spurgeon  n,  Robinet,  4  Bibb.  75; 
Daniels  9.  Ritchie,  7  Blackf .  891 ;  Wil- 
liams «.  Moore,  82  Ala.  606.  So,  he 
may  describe  himself  as  administrator 
and  as  administrator  dt  bonis  nan  in 
the  same  complaint.  Ikelheimer  t?. 
Chapman,  82  Ala.  676.  As  to  what  is 
a  sufficient  averment  of  the  plaintiff's 
representative  character,  in  California, 
see  Judah  v,  Fredericks,  57  Cal.  889  ; 
McCutcheon  v.  Weston,  65  Cal.  871. 

Ptea  of  ne  unqueB  executor.  This 
plea  may  be  pleaded  in  bar  of  an  action 
by  the  executor  for  a  cause  of  action 
accruing  in  testator's  lifetime,  Codding- 
ton  V.  Whitaker,  5  Blackf.  470  ;  but  not 
in  an  action  upon  a  contract  made  with 
the  plaintiff  as  administrator  whether 
sued  in  his  representative  capacity  or 
otherwise,  Riddle  v.  Hill,  61  Ala.  224 ; 
even  where  the  instrument  is  declared 
on  as  payable  to  him  "as  adminis- 
trator." Bailey  v.  Galton.  14  Ark.  180. 
And  under  such  plea  the  defendant 
cannot  show  the  cessation  of  the 
plaintiff's  authority  since  suit  begun. 
Wilson  «.  Bothwell,  60  AU.  878. 


At  common  law  this  plea  is  necessary 
to  put  the  plaintiff  to  the  proof  of  his 
representative  capacity.  Merritt «.  Cot- 
ton States  Life  Insurance  Co.,  55  Ga. 
108.  And  a  plea  of  the  general  issue  is 
not  sufficient  for  that  purpose,  Brokaw  «. 
Decker,  Pen.  (N.  J.)  281 ;  Gulick  «.  Van 
Arsdale,  Id.  746 ;  Denver  &c.  Railway 
Co.  V.  Woodward,  4  Col.  1 ;  Brown  ©. 
Noui-se,  65  Me.  280;  Pollard  «.  But- 
tery,  8  Blackf.  289;  Cheatham  «. 
Riddle,  12  Tex.  112 ;  or  to  raise  the 
question  of  the  insufficient  form  of  the 
letters  (for  want  of  stamp).  Miller  «. 
Henderson,  24  Ark.  844;  or  of  the 
insufficiency  of  foreign  letters  duly 
averred  by  the  plaintiff.  Collins  o. 
Ayres,  18  III.  858.  The  plaintiff  should 
aver  an  authority  in  the  domestic  juris- 
diction, but  the  want  of  such  averment 
is  not  demurrable.  Secor  «.  Pendleton, 
47  Hun  281.  And  a  general  demurrer 
will  not  raise  the  question  of  the  plain- 
tiff's right  to  sue,  Gibson  v.  Ponder,  40 
Ark.  195;  nor  will  a  special  plea  averring 
that  the  letters  were  procured  by  fraud. 
McFeely  v.  Scott,  128  Mass.  16.  Formal 
profert  is  still  necessary  in  some  states, 
Ligon  9,  Bishop,  48  Miss.  527  ;  but  not 
in  others.  Chamberlain  v,  Tiner,  81 
Minn.  871  ;  Ellis  «.  Appleby,  4  R.  I. 
462;  Walt  «.  Walsh,  10  Heisk.  814. 
On  the  other  hand,  the  formal  profert 
in  the  declaration  will  not  require  proof 
of  authority  at  the  trial,  unless  it  is 
made  necessary  by  the  subsequent 
pleadings.  Davis  v.  Taylor,  4  Jones 
499  ;  Hyman  r.  Gray,  4  Jones  156. 

Evidence.  The  rules  as  to  admissi- 
bility of  evidence  in  actions  for  and 
against  the  representatives  of  deceased 
persons,  and  as  to  the  competency  of 
the  adverse  party  as  a  witness,  and  the 
effect  of  admissions  by  personal  repre- 
sentatives and  their  pr^ecessors,  will 
be  considered  with  the  latter  in  the 
note  on  p.  ♦1875,  «W  if\fra. 
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•CHAPTER  THE  SECOND. 

OP  REMEDIES  FOR  EXECUTORS  AND  ADMINISTRATORS  IN  EQUITT.t 

The  executor  or  administrator  is  entitled  to  all  equitable  rights 
and  interests  of  the  deceased  and  can  enforce  them  in 

^.  .11-1  General    equitable 

the  same  way  as  the  deceased.  rigbta  of  executor, 

The  one  exception  to  this  rule,  which  is  founded  on 

the  maxim  actio  personalis  mofntur  ctim  persona  (a),  has 

but  little  application  in  equity :  for  instance,  it  does  not  prevent  the 

executor  of  a  person  wronged  from  obtaining  an  equitable  remedy 

by  a  mandatory  injunction,  in  order  to  prevent  the  continuance  of 

some  injury  to  the  property  of  a  deceased  person.    An  executor  can 

sustain  an  action  to  have  an  obstruction  to  light  removed  if  it  affects 

land  of  his  testator,  although  his  right  to  damages  for  the  injury  to 

the  real  estate  of  the  deceased  may  be  barred,  because  the  action  was 

not  brought  within  the  limit  of  time  provided  by  3  &  4  Will.  IV, 

c.  42,  s.  2  (6),  and  where  injury  to  the  dead  man's  estate  is  shown  the 

remedy  is  not  confined  to  injunction,  but  extends  to  damages  also  (c). 

A  great  many  of  the  equitable  rights  and  interests  of  the  deceased 

the  executor  or  administrator  can  enforce  in  the  Chan- 
Many   rights    the 

eery  Division  by  precisely  the  same  form  of  action  as  executor  enforces 

*'    ^  ^       ^  •«..  ^  the  same  way  as 

the  deceased  would  employ  if  he  was  hving.  the  deceased  would 

,  ...  ,  an       have  done. 

For  instance,  an  action  m  eqmty  can  be  successfully 
maintained  to  protect  the  literary  property  of  the  deceased,  as  in 
Thompson  v.  Stanhope  {d),  where  the  executors  of  Lord  •Chesterfield 
obtained  an  injunction  against  Mrs.  Stanhope,  restraining  her  from 
publishing  the  letters  which  had  been  received  by  her  husband,  the 
natural  son  of  Lord  Chesterfield  j  or  Queensberry  v.  Shebbeare  (e), 

t  See  American  note  at  end  of  this  trade-marks,  see  Hatchard  v,  Mdge,  18 

chapter.  Q.  B.  D.  771.    Oakley  v,  Dalton,  35 

(a)  This  maxim  will  be  found  fully  Gh.  D.  700. 

treated  of,  ante,  p.*697.  (d)  Ambl.  734.    See  also  Granard  v. 

(d)  Phillips  9.  Homfray,  24  Ch.  D.  Dunkin,  1  Bair&  B.  207. 

439.    Jones  v.  Simes,  43  Ch.  D.  607.  {e)  2  Eden,  329. 

(c)  For  recent  instances  of  protecting 

31  \m%9]     [•1800) 
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where  the  representatives  of  Lord  Clarendon  obtained  an  injunction 
to  restrain  the  printing  of  an  unpublished  copy  of  his  "  History  of 
the  Rebellion,"  which  had  been  given  by  a  former  representative  of 
the  author  to  a  person  under  whom  the  defendant  claimed,  but  not 
with  an  intention  that  he  should  publish  it. 

It  is  not  proposed  in  this  chapter  to  discuss  such  remedies  as  are 
Scope  of  thu  chap,  hcforc  mentioned;  they  are  common  to  all  litigants  in 
**'•  the  Chancery  Division,  and  they  do  not  become  excep- 

tional merely  because  they  are  adopted  by  executors  or  administrators. 

In  this  chapter  and  in  the  chapter  on  remedies  against  an  executor 
in  equity  it  is  only  proposed  to  discuss  those  remedies  by  or  against 
the  executor  or  administrator  which  are  peculiar  and  exceptional. 

In  the  exceptional  remedies  by  and  against  executors  and  admin- 
istrators in  equity  hereinafter  mentioned,  questions  of 

Retainer  and  set-  .  ^       J .  >  t. 

off  not  exceptional  retainer  and  set-off  by  the  executor  or  administrator 

frequently  arise,  but  retainer  and  set-off  are  legal  rather 

than  equitable  remedies,  and  are  fuUy  dealt  with  in  another  part  of 

this  work  (/). 
An  executor  or  administrator,  can  before  an  administration  order, 
pay  or  retain  a  statute-barred  debt  {q\  or  may  admit  it 

Right  of  executor,    ^   '^  _       .  „    .  ,\    ,         , 

Ac,  to  pay  statute-  SO  aS  tO  take  it  OUt  Of  the  statute  \h\  but  he  cannot  re- 
barred  debt  •  .i       iSx         J  /.v 

Vive  it  after  decree  (i). 

The  Statute  of  Limitations  may  be  set  up  in  resistance  to  an  applica- 
statute  of  Limita-  ^^^^  ^  coutinuc  thc  proceedings,  if  the  executor  or  ad- 
*'°*^*'  ministrator  does  not  proceed  within  six  years  after  the 

abatement  of  an  action,  provided  there  has  been  no  judgement  (ft) ; 
for  the  Statute  of  Limitations  cannot  be  applied  to  a  judgment  (Q.  If 
an  executor  or  administrator,  trustee  for  an  infant,  neglects  to  sue 
within  six  years,  the  Statute  of  Limitations  binds  the  infant  (w). 

An  administrator  claiming  the  estate  or  interest  in  lands  of  the 
In  the  case  of  an  dcccased  pcrsou  of  whosc  chattcls  he  has  been  ap- 
ralfa  °*"ft5m'  *  the  poiutcd  administrator,  is  to  be  deemed  to  claim  as  if 
^it*of°?etteS°™f  there  had  been  no  interval  of  time  between  the  death 
administration.        f  ^^  deceascd  pcrsou  and  the  grant  of  the  letters  of 

(/)  AnUy  p.*884  and  p.  •1780.  (Ar)  Hollingshead's  case,  1  P.  Wins. 

{g)  Stahlschmidt  r.  Lett,  1  Sm.  &  G.  742.    Mitf.  PI.  272,  273,  4th  edit. 

415.    Hill  r.  Walker,  4  K.  &  J.  166.  (Z)  Supra,  note  (fc). 

(*)  Moodie  v.  Bannisfcr,  4  Drew.  432.  (m)  Wyoh  v.  East  India  Company,  3 

Blair  v.  Nugent,  3  J.  &  Lat.  673.  P.  Wms.  309. 

(f )  Phillips  «.  Phillips,  32  BeaV.  26. 
[•1801] 
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administration  (n).  The  effect  of  this  is,  that  time  for  the  purpose 
of  the  Statute  of  Limitations  commences  to  run,  as  against  an  ad- 
ministrator claiming  a  chattel  interest  in  land,  from  the  date  of  the 
death  of  the  intestate  and  not  from  the  date  of  the  grant  of  admin- 
istration (o). 

The  Chancery  Division  has  power  to  restrain  proceedings  in  a 
foreign  court  against  an  executor  or  administrator  by  Reatrammg  pro- 
persons  within  the  jurisdiction  {p)  by  the  exercise  of  ^^^^y  i^i^- 
jurisdiction  in  personam  against  such  persons. t  It  will  "®"' 
do  so  where  proceedings  are  improperly  or  vexatiously  instituted  or 
prosecuted  in  the  foreign  court  to  determine  questions  which  ought 
to  be  adjudicated  upon  in  this  country  (q). 

This  jurisdiction  can  be  exercised  whether  an  administration  order 
has  or  has  not  been  made  (r). 

Proceedings  in  a  foreign  court  will  not  be  restrained  on  the  ground 
of  mere  hardship  or  inconvenience  {s). 

•The  staying  of  actions  against  an  executor  or  administrator,  after 
an  administration  order  has  been  made,  will  be  found  dealt  with  in 
a  subsequent  chapter  {t). 

Where  the  executor,  in  an  action  at  law  against  him  by  a  creditor 
of  the  deceased,  had  pleaded  according  to  the  truth  of  the  case,  he 
was  always  held  entitled,  when  the  assets  were  taken  from  him  and 
administered  by  the  Court  of  Equity,  to  all  the  protection  which  that 
court  could  give  him  against  any  personal  liability  in  respect  of  the 
judgment  at  law  (w). 

But  with  respect  to  restraining  a  creditor  from  proceeding,  after  a 
decree  for  administration,  upon  a  verdict  or  judgment  recovered  by 
him  against  an  executor  or  administrator,  the  following  distinction 


(»)  3  &  4  Will.  IV.  e.  27,  8.  6. 

(o)  Re  WUliams,  34  Ch.  D.  558.  Be 
Bonsor  &  Smith's  Contract,  34  Ch.  D. 
560. 

(p)  The  court  has  no  such  jurisdic- 
tion if  the  persons  sought  to  be  re- 
strained are  not  within  the  jurisdiction : 
Be  Boyse,  15  Ch.  D.  591. 

f  See  American  note  at  end  of  this 
chapter. 

{q)  Carron  Iron  Co.  v.  Maclaren,  5 
H.  L.  C.  416.  Lord  Portarlington  v. 
tSonlby,  3  M.  &  K.  104.     Venning  r. 


Lloyd,  1  D.  F.  &  J.  193.  McHenry  v, 
Lewis,  22  Ch.  D.  397.  Hyam  v.  Helm, 
24  Ch.  D.  531. 

(r)  Bushby  r.  Munday,  5  Madd.  297. 
Baillie  ».  Baillie,  L.  B.  5  Eq.  175.  Bun- 
bury  V.  Bunbury,  1  Beav.  336.  Cord  v. 
Cord,  33  Beav.  314. 

(s)  Fletcher  v,  Bodgers,  27  W.  B.  96. 
Although  jud^ent  has  been  given  in 
the  foreign  court. 

(0  SeejM)irf,  p.*1908. 

(?i)  Gaunt  r.  Taylor,  2  Hare,  413. 

[•1802] 
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was  taken  by  Lord  Eldon,  in  Brook  v.  Skinner  (a;) :  That  if  the  plaint- 
iff at  law  had  recovered  judgment  de  bonis  testatoriSf  the  court  would 
restrain  the  creditor  from  taking  execution  on  such  judgment  ]  and 
that  if  he  had  recovered  de  bonis  propriiSy  the  court  would  not  restrain 
the  execution.  So,  in  Clarke  v.  Ormonde  (y),  his  lordship  said,  that 
if  a  creditor  has  obtained  judgment  by  which  the  executor  is  person- 
ally liable,  de  bonis propriiSf  the  court  had  nothing  to  do  with  it;  but 
if  a  judgment  de  bonis  testcUoris,  it  certainly  would  be  a  case  for  an 
injunction.  That  is,  that  the  court  would  interfere  to  protect  the 
assets,  but  not  to  protect  the  executor  against  any  liabihty  to  which 
he  might  have  personally  subjected  himself.  And,  in  Drewry  tv 
Thacker  (z),  his  lordship  intimated  his  opinion,  that  there  was  no  in- 
stance in  the  history  of  the  Court  of  Chancery,  where,  after  a  judg- 
ment at  law  de  bonis  testatoris,  et  si  non,  de  bonis  propriis  of  an  execu- 
tor, and  execution  issued,  the  proceedings  at  law  had  been  restrained,, 
on  a  decree  subsequently  obtained  for  administration  of  the  assets. 
But,  in  Lord  v,  Womileighton  (a),  the  executor  pleaded,  to  an  action 
by  a  creditor,  non  assumpsit,  a  set-off,  and  plene  adminisl^travit,  and 
the  verdict  was  against  him  on  all  these  pleas :  And,  on  a  decree  for 
the  administration  of  the  estate  having  been  pronounced  pending  the 
action,  Lord  Eldon  granted  an  injunction  against  the  creditor,  with 
a  direction  that  the  executor  should  pay  the  costs  at  law,  including^ 
the  costs  of  the  trial :  And  his  lordship  observed,  that  the  case  had 
been  argued  as  if  it  was  the  case  of  a  judgment  de  l)onis  testatoris,  et 
si  non,  de  bonis  propriis :  but  that,  in  fact,  it  was  a  judgment  for  the 
damages  de  botiis  testatorisj  and  for  the  costs  only  de  bonis  propriis. 

In  the  modem  case  of  Etheridge  v.  Wormsley  (5),  a  creditor  had 
previously  to  any  administration  decree,  obtained  judgment  in  a 
county  court  against  the  defendant,  a  sole  executrix.  Pearson,  J., 
refused  to  restrain  the  creditor  from  pursuing  his  remedy  in  the 
county  court  against  the  executrix  personally,  but  ordered  payment 
to  the  creditor  by  the  receiver  of  the  estate,  without  prejudice  to  the 
question  whether  the  executrix  should  be  allowed  the  payment. 

One  executor  or  administrator  can  in  equity  bring  an  action  against 
another  (c). 

{x)  5  Meriv.  481,  note.  (&)  29  Ch.  D.  557. 

(y)  Jacob,  124.            *  (c)  AUen  v.  Story,  Toth.  150.    Peake 

{z)  3  Swanst.  542,  543,  547,  548.     See  v.  Ledger,  8  Hare,  313.    See  the  Amer- 

also  Terrewest  v.  Featherby,  2  Mer.  480.  ioan  case  of  Beall  v.  Hilliary,  1  Mary> 

Ca)  Jacob,  148.  land,  186.   54  American  Decisions,  649. 
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An  executor  or  administrator  (d)  can  in  equity  as  at  law  sue  be- 
fore grant  to  him  of  probate,  or  letters  of  administra- 
tion, but  he  must  obtain  a  grant  of  probate  or  letters  omdminiBtnitorto 

•      -I      •    •    J         •        1     i»  ^11  •         /   »        Ti  .       ''**®  before  probate 

of  admmistration  before  the  hearmg  (e).    It  appears  to  oriettereof  admin- 
be  unnecessary  for  an  executor  to  allege  in  his  plead- 
ing  that  a  valid  grant  of  probate  has  been  made  to  him  (/). 

In  an  old  case  (g),  it  was  held  that  production  by  a  plaintiff,  suing 
as  administrator  to  A.,  of  the  letters  of  administration,  Evidence  of  deftth 
was  not  prinm  fade  evidence  of  A.'s  death  (A),  but  at  *''**»"*•*"'• 
the  ^hearing,  liberty  was  given  to  the  plaintiff  to  exhibit  interroga- 
tories to  prove  the  death,  and  the  cause  permitted  to  stand  over  for 
that  purpose  (i). 

An  action  commenced  by  the  dead  man  can  be  continued  by  his 
executor  or  administrator,  if  the  interest  survives,  on 
obtaining  an  order  for  that  purpose  (*).  ?rSmtairtX  to 

An  action  commenced  by  co-executors  does  not  abate  continue  an  action. 
by  the  death  of  one  of  them,  as  the  whole  of  his  interest  _ 

*^  '  Effect  of  death  of 

survives  to  the  others,  nor  is  any  order  to  continue  the  one    of    sevemi 

_,  '    _.  "  plaintiff     co-exec- 

proceedings  necessary  (2).  nto». 

Where  there  are  several  executors,  they  must  all  sue, 
though  one  of  them  is  an  infant  (m).  If  only  one  of  ^^^SsSwi.**^**" 
several  executors  has  proved,  he  may  sue  alone  without 
making  the  other  executors  parties,  although  they  may  not  have  re- 
nounced (n),  unless  they  have  acted  (o).  Where  one  of  two  or  more 
executors  refuses  to  join  as  a  plaintiff,  the  other  or  others  can  still 
bring  the  action,  making  the  executor  who  refuses  to  join  a  de- 
fendant. 


(d)  Humphreys  v,  Humphreys,  3  P. 
Wms.  350. 

(e)  See  ante,  pp.*255,*256. 

(/)  Re  Masonic  and  General  Life 
Assurance  Co.,  32  Ch.  D.  373.  The 
old  practice  was  to  allege  that  probate 
had  been  granted  or  letters  of  adminis- 
tration taken  out :  Humphreys  v.  Ingle- 
don,  1  P.  Wms.  753. 

{g)  Moons  «.  De  Bemales,  1  Buss. 
Chanc.  Cas.  301. 

(*)  See  antCj  p.*477. 

(0  See  Hood  v.  Pimm,  4  Sim.  101. 
Where  money  is  ordered  to  be  paid  to 
A.  or  his  representatives  (the  constant 


course  upon  payment  to  creditors)  the 
mere  production  of  the  probate  is  not 
sufficient  to  enable  the  representative 
to  obtain  payment :  Proof  of  the  death 
is  now  required,  and  that  the  testator 
was  the  party  in  the  cause :  Clayton  v. 
Gresham,  10  Yes.  289. 

(k)  R.  S.  C.  1883,  Ord.  XVH. 

(0  Toller,  497. 

(m)  16  Vin.  Abr.  251,  tit.  Parties  (B.), 
pi.  20. 

(»)  Davies  v,  Williams,  1  Sim.  5. 

(o)  Vickers  v.  Bell,  4  De  6.  J.  &  S. 
274. 
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Any  executor,  administrator,  or  tnidtee  entitled  thereto  may  have 
a  judgment  or  order  against,  any  one  legatee,  next  of  kin,  or  cestm 
que  trust,  for  the  administration  of  the  estate  or  the  execution  of  the 
trusts  (jp). 

An  executor  or  administrator  is  not  allowed  to  sue  or  defend  as  a 

pauper,  "  because  the  indulgence  intended  poor  persons 

gue  or  defend  in  not  of  ability  to  suc  f or  their  rights  in  forma  pauperis 

formapauperis.  x       j     .  •         •      xi_    •  •   1_j.  j 

only  extends  to  persons  sumg  m  their  own  rights,  and 
not  as  executor  or  administrator  "  (q). 

•The  ordinary  method  of  invoking  the  aid  of  the  Chancery  Division 
Writ  or  originating  IS  hy  wrft  of  summons  J  in  some  cases  a  special  mode 
summons.  ^£  proccdurc  by  originating  summons,  motion,  or  peti- 

tion applies,  but  in  all  cases  to  which  such  special  procedure  does  not 
apply,  proceedings  can  only  be  commenced  by  writ.  An  originating 
summons  is  by  far  the  most  important  form  of  special  procedure. 
It  is  only  in  cases  specially  defined  by  statute  or  the  Rules  of  Com"t 
that  the  court  can  exercise  jurisdiction  on  an  application  by  origi- 
nating summons. 
The  chief  difference  between  proceedings  commenced  by  writ  and 

originating  summons  is,  that  the  proceedings  in  the 

DifTerence  between  o  o  /  x^  o 

proceedings  com-  former  casc  are  in  court,  and  there  are  usually  pleadings 

inenced  bv  writ  ftnd  •^  *  «j 

originating    gum-  delivered  by  the  parties  j  in  the  latter  case  the  proceed- 

ings  are  in  chambers,  witiiout  pleadings. 
In  all  cases  where  proceedings  can  be  commenced  by  originating 
summons  they  can  also  be  commenced  by  writ  of  sum- 
ings  wrongly  com-  mous ;  but  if  procccdings  are  commenced  by  writ  of 

summons,  which  ought  to  be  commenced  by  originat- 
ing summons,  the  extra  costs  incurred  are  usually  thrown  upon  the 
plaintiff  (r). 

If  there  be  any  real  doubt  as  to  whether  proceedings  should  be 


(p)  Ord.  XVI.  r.  38.  See  also  Ord. 
XVI.  rr.  8,  9,  32,  40,  46,  and  Ord.  LV. 
r.  3. 

(q)  Paradice  v.  Sheppard,  1  Dick.  136. 
Beames  on  Costs,  78.  Oldfield  v,  Cob- 
bett,  1  Phill.  Ch.  C.  613.  Fowler  v, 
Davies,  16  Sim.  182.  See  Bayly  v.  Bay- 
ly, 11  Beav.  256. 

(r)  In  many  oases  the  costs  of  pro- 
ceeding by  writ  are  actuaUy  less  than 
the  costs  of  proceeding  by  summons 
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would  have  been.  As  many  orders  can 
only  be  made  by  the  judge  personally 
(see  Ord.  LV.  rr.  15  and  15a),  and  as 
most  important  matters  are  adjourned 
to  him,  both  time  and  expense  can  often 
be  saved  by  proceeding  by  writ,  and 
the  judge  can,  and  wiU,  upon  applica- 
tion by  motion,  and  with  the  consent 
of  the  parties,  at  once  make  the  order 
required. 
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commenced  by  originating  summons  or  by  writ,  the  preference 
should  be  given  to  originating  summons,  as,  should  the 

°  o  o  7.     7  Why  a  Bummona  is 

procedure  ultimately  turn  out  to  be  wrong,  the  court  will  prefembie  in  case 
usually  give  the  executor  or  administrator  issuing  the 
summons  his  costs  out  of  the  estate,  where  a  mistake  has  bona  fide 
been  made.  Where  an  originating  summons  had,  in  the  first  in- 
stance, been  taken  out  and  dismissed  on  the  groimd  of  want  *of 
jurisdiction.  North,  J.,  on  a  subsequent  application  by  petition  to 
deal  with  the  same  fund,  allowed  the  costs  of  the  summons,  because 
it  had  been  issued  in  the  reasonable  expectation  that  the  order  could 
be  made  in  chambers,  and  it  was  a  meritorious  application  (s). 

The  difficulty  or  importance  of  the  question  involved  is  no  reason 
for  refusing  to  deal  with  it  on  originating  summons,  Matters  of  special 
but  in  matters  of  special  difficulty,  or  where  questions  ^*®«"**y- 
of  large  amount  are  involved,  the  court  usually  looks  with  indulgence 
on  proceedings  commenced  by  writ  (t). 

In  an  administration  action  the  writ  and  pleadings  must  be  en- 
titied,  "  In  the  matter  of  the  estate  of  A.  B.,  deceased, 
Between,"  &c.  (u).    If  this  be  omitted  the  chief  clerk  Heading  of  writ, 
or  registrar  will  require  the  writ  to  be  amended  before  utration  action. 
drawing  up  any  order  in  the  action  (x).    An  originating  or  administntioa 
summons  for  administration  must  be  entitled  in  the  '*'''^°°'- 
same  way  (y). 

The  court  can  mxSke  an  order  for  general  administration  of  the 
personal  and  real  estate  of  a  deceased  person  on  originating  sum- 
mons [z). 

The  rules  giving  special  remedies  to  executors  and  administrators 
by  originating  summons  are  rules  3  and  4  of  Order  LV.  of  the  Rules 
of  the  Supreme  Court,  1883. 

Rule  3  of  Order  LV.  is  as  follows :  "  The  executors  or  administra- 
tors of  a  deceased  person,  or  any  of  them,  and  any  person  claiming 
to  be  interested  in  the  relief  sought  as  a  creditor,  devisee,  legatee, 


(«)  Re  Gellard's  Trusts,  W.  N.  1888, 
p.  43.  The  judge  usually  allows  the 
costs  where  there  is  room  for  doubt  as 
to  the  jurisdiction  on  summons,  and  a 
mistake  has  been  made  "bona  fide, 

(0  Bee  hereon  Bond  v.  Walford,  54 
L.  T.  N.  S.  672. 

(«)  Eyre  v.  Cox,  24  W.  R.  317. 

(x)  Annual  Practice,  1893,  p.  208. 


(y)  See  Table  of  Titles,  &c.,  of  peti- 
tions, &c.,  issued  out  of  the  Central 
Office,  and  Form  No.  25  R.  S.  C.  1883, 
App.  L. 

{z)  R.  S.  C.  1883,  Ord.  LV.  r.  4.  An 
order  cannot  be  made  to  serve  an  orig- 
inating summons  out  of  the  jurisdic- 
tion :  Re  Busfleld,  32  Ch.  D.  123. 
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next  of  kin,  or  heir-at-law  or  customary  heir  of  a  deceased  person, 
or  as  cestui  que  trust  under  the  trust  of  any  deed  or  instrument^  or  as 
claiming  by  assign*ment  or  otherwise  under  any  such  creditor  or 
other  person  as  aforesaid,  may  take  out,  as  of  course,  an  originating 
summons  returnable  in  the  chambers  of  a  judge  of  the  Chanceiy 
Division  for  such  relief  of  the  nature  or  kind  following  as  may  by 
the  summons  be  specified  and  as  the  circumstances  of  the  case  re- 
quire (that  is  to  say),  the  determination,  without  an  administration 
of  the  estate  or  trust,  of  any  of  the  following  questions  or  matters : — 
"  (a)  Any  question  affecting  the  rights  or  interests  of  the  person 
Questions    which  claiming  to  bc  Creditor,  devisee,  legatee,  next  of  kin, 

Si°ori|^Mtu^um-  or  heu*-at-law,  or  cestui  que  trust ; 

™*^**"'  "(b)  The  ascertainment  of  any  class  of  creditors, 

legatees,  devisees,  next  of  kin,  or  others ; 
"  (c)  The  furnishing  of  any  particular  accounts  by  the  executors 
or  administrators  or  trustees,  and  the  vouching  (when 
necessary)  of  such  accounts ; 
"  (d)  The  payment  into  Court  of  any  money  in  the  hands  of  the 

executors  or  administrators  or  trustees  (h) ; 
"  (e)  Directing  the  executors  or  administrators  or  trustees  to  do, 
or  abstain  from  doing,  any  particular  act  in  their  character 
as  such  executors  or  administrators  or  trustees  (c) ; 
"(f)  The  approval  of  any  sale,  purchase,  compromise,  or  other 

transaction  {d) ; 
"  (g)  The  determination  of  any  question  arising  in  the  administra- 
tion of  the  estate  or  trust"  (c). 
•Under  rule  4  of  Order  LV.  the  court  can,  on  an  application  by 
originating  summons,  order : 


(b)  Trustees  can  be  ordered,  under 
this  rule,  to  pay  into  court  moneys 
improperly  applied  by  them :  Re  Chap- 
man, 54  L.  T.  13. 

(c)  The  act  must  be  something  within 
their  trust :  Suffolk  v,  Lawrence,  32  W. 
R.  899. 

{d)  The  court  cannot  order  a  sale 
imder  this  rule.  It  can  only  approve 
one  as  to  which  the  trustees  have  a  dis- 
cretion: Re  Robinson,  31  Ch.  D.  247. 
See  on  this  rule,  Re  Household,  27  Ch. 
D.  553,  where  trustees  were  authorized 
to  advance  to  the  tenant  for  life  part  of 
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the  personal  estate  |or  the  purpose  of 
stocking  and  cultivating  a  farm  form- 
ing part  of  the  settled  real  estate. 

(e)  Under  this  rule  only  those  ques- 
tions can  be  determined  which  before 
the  existence  of  the  rule  could  have 
been  determined  under  a  judgment  for 
the  administration  of  an  estate  or  the 
execution  of  a  trust :  Re  William  Da- 
vies,  38  Ch.  D.  211.  This  subject  wiU 
be  found  further  treated  of  in  the  sub- 
sequent chapter  dealing  with  the  reme- 
dies against  executors  and  administra- 
tors in  equity. 
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1.  The  administration  of  the  personal  estate  of  the  deceased; 

2.  The  administration  of  the  real  estate  of  the  de-  Administration  on 

eeaaed  •  originating     sum- 

wuiKrk/v« ,  ^  ^  mons, 

3.  The  administration  of  the  trust. 

"  The  persons  to  be  served  with  the  originating  summons  under 
the  preceding  mles  (/)  are  as  foUows : — 

"  A.  Where  the  summons  is  taken  out  by  an  executor  or  adminis- 
trator or  trustee ; 

"  (a)  For  the  determination  of  any  question,  under  sub-sections  (a) 
(e)  (f )  or  (g)  of  rule  3,  the  persons,  or  one  of  the  persons, 
whose  rights  or  interests  are  sought  to  be  affected ; 
"  (b)  For  the  determination  of  any  question,  under  sub-section  (b) 

of  rule  3,  any  member,  or  alleged  member  of  the  class ; 
"  (c)  For  the  determination  of  any  question,  under  sub-section  (c) 

of  rule  3,  any  person  interested  in  taking  such  accounts ; 
"  (d)  For  the  determination  of  any  question,  under  sub-section  (d) 

of  rule  3,  any  person  interested  in  such  money ; 
"  (e)  For  relief  under  sub-section  (a)  of  rule  4,  the  residuary  lega- 
tees, or  next  of  kin,  or  some  of  them ; 
"(f)  For  relief  under  sub-section  (b)  of  rule  4,  the  residuary  devi- 
sees, or  heirs,  or  some  of  them ; 
"  (g)  For  relief  under  sub-section  (c)  of  rule  4,  the  cestuis  que  trust 

or  some  of  them ; 
"  (h)  If  there  are  more  than  one  executor  or  administrator  or  trus- 
tee, and  they  do  not  all  concur  in  taking  out  the  sum- 
mons,  those  who  do  not  concur : 
"  B.  Where  the  summons  is  taken  out  by  any  person  other  •than 
the  executors,  administrators,  or  trustees,  the  said  executors,  admin- 
istrators, or  trustees  "  (g). 

The  court  which  has,  imder  the  before-mentione'd  rule  (A),  power 
to  dispense  with  service  upon  more  than  one  member  ^^^^  ^^  ^^^^ 
of  a  class,  can,  in  any  case,  order  any  persons  benefi-  S?i^ks^?°to  be 
cially  interested  in  the  trust  or  estate  to  be  made  parties,  ■**^®^  "  parties. 

(/)  Bules  3  and  4  of  Ord.  LV.  quent  chapter  dealing  with  the  reme- 

(</)  Ord.  LV.  r.  5.     These  rules  are,      dies  against  executors  and  administra- 

for  the  sake  of  convenience,  set  out  in      tors  in  equity. 

this  chapter,  although  they  as  fitly  fall  (/»)  Ord.  LV.  r.  5.   See  also  Ord.  XVI. 

within  the  subject-matter  of  the  subse-      r.  32. 
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either  in  addition  to,  or  in  lien  of,  the  previonsly  existing  par- 
ties (t). 
In  a  case  where  it  was  necessary  to  determine  on  the  construction 
of  a  will  whether  the  members  of  a  class  took  oer  capitu 

Application         in 

chambeniastopwr.  or  p^r  stirpes,  as  the  members  of  the  class  were  known, 

ties  to  be  served.  j.  ^      i 

the  conrt  conld  not  appoint  the  ]()ersons  before  it  to 
represent  the  class  under  Ord.  XVI.  r.  32,  it  was  held  that  the  proper 
course  to  adopt  was  to  apply  in  chambers,  to  have  it  ascertained  who 
were  the  parties  interested,  and  who  ought  to  be  served  (ft). 

The  above  rules  give  an  executor  or  administrator  a  cheap  and 

speedy  method  of  getting  the  assistance  and  directions 

MeSi^toJ^f  hSyiSg  of  the  court,  and  he  is  of  course  protected  where  he 

brtSlTcoiirt*^       ftcte  under  an  order  so  obtained.     In  all  cases  to  which 

the  rules  apply,  the  executor  or  administrator,  where 
there  is  any  doubt  or  difficulty,  should  issue  an  originating  summons 
and  have  the  matter  decided  by  the  court,  and  not  rely  on  the  advice 
of  a  solicitor  or  opinion  of  counsel,  which,  according  to  the  circum- 
stances, may,  or  may  not,  afford  him  some  indemnity.  The  tend- 
ency of  the  court  seems  rather  to  encourage  than  to  discourage  ap- 
plications by  executors  or  administrators  under  this  rule  (Z). 

An  application  should,  for  instance,  always  be  made  to  the  court 
Qnestions  of  con-  '^r  its  dircctious  uudcr  this  rule  (where  it  applies) 
struction  of  wiUs.  •^^ere  there  is  difficulty  in  construing  the  will ;  as  an 
executor  or  administrator  who,  although  acting  bona  fide,  distributes 
the  estate  on  what  turns  out  to  be  an  erroneous  construction,  is  liable 
to  make  good  the  funds  he  has  parted  with  (m),  and  he  is  also  liable 
to  be  charged  with  interest  at  4  per  cent,  on  the  money  he  has  to 
make  good  (n) ;  but  iii  a  case  where  the  legatee,  to  whom  the  money 
has  to  be  made  good,  had  full  knowledge  of  the  erroneous  payment 
and  acquiesced  in  the  erroneous  view  of  the  will,  the  court  did  not 
make  the  executor  pay  interest  {o). 

The  court  has  the  same  jurisdiction  as  to  costs  on  a  summons  prop- 
TJie  court  has  the  crly  taken  out  under  Ord.  LV.  as  in  an  ordinary  ad- 
S°^in  an  iction  miuistratiou  action,  and  it  can  on  such  a  summons,  if 
commenced      by  ^^  proper  parties  are  before  it,  deal  with  the  ques- 

(i)  See  R.  S.  C.  Ord.  LV.  r  6.  (m)  Saltmareh  v.  Barrett,  31  Beav. 

(fc)  Re  Gardiner,  W.  N.  1887,  p.  59.  349. 

(0  See,  for  example,  the  remarks  of  (n)  Atty.-Gen.  r.  KOhler,  9  H.  L.  C. 

Stirling,  J.,  in  Re  Partington,  57  L.  T.  654. 

N.  S.  660.  (o)  Re  Hnlkes,  33  Ch.  D.  552. 
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tion  of  costs,  although  no  estate  or  fund  be  sought  to  be  ad- 
ministered (jp). 

The  practice  as  to  administration  actions  was  changed  by  the 
rules  of   the  Supreme  Court,   1883.      "There  were 

Now    pncticc    in 

formerly  in  the  Court  of  Chancery  numbers  and  num-  administrauon  ac- 
bers  of  cases  in  which  an  administration  suit  was  neces- 
sarily instituted,  not  because  the  parties  desired  the  administration 
of  the  estate  generally,  but  because  there  were  certain  questions — 
they  may  have  been  minute,  they  may  have  been  limited,  they  may 
have  been  very  important — over  which  the  Court  would  have  had  no 
control  without  the  existence  of  an  administration  suit.  There  were 
no  means,  according  to  the  old  practice,  of  bringing  isolated  questions 
under  a  will  before  the  Court  for  its  determination  except  by  an  ad- 
ministration suit.  It  was  felt  that  that  very  often  involved  parties 
in  an  amount  of  expense  which  was  unnecessary,  and  which  they 
ought  to  be  relieved  from  "  {q). 

In  order  to  avoid  this  expense,  power  is  expressly  given  to  the 
court  by  the  rules  of  1883  to  determine  any  question  ^^riiM.  adminiBtm- 
without  making  a  judgment  or  order  for  the  adminis-  **°°- 
tration  of  •a  trust  or  of  the  estate  of  a  deceased  person,  if  the  ques- 
tion between  the  parties  can  be  properly  determined  without  such 
judgment  or  order  (r). 

This  power  is  not  confined  to  the  cases  which  can  under  Ord.  LV. 
rr.  3  and  4,  be  raised  by  originating  summons,  but  under  Ord.  LV. 
r.  10,  the  court  has  this  power,  whether  the  question  arise  on  summons 
"  or  otherwise." 

This  power  extends  to  administration  actions  commenced  before, 
but  tried  after,  the  rule  came  into  operation  (8). 

The  question,  whether  in  any  particular  case  it  is  necessary  that  a 
general  administration  of  the  estate  should  be  directed,  Qaestion  as  to 
can  be  referred  by  the  judge  to  be  decided  in  cham-  IdniinfJtraS*™s 

,  >-v  necessary   can    be 

DerS  \t).  referred  to   chain- 

One  ground  on  which  the  court  has  since  the  rules     "* 
of  1883  directed  a  general  administration  is,  that  with-  fhr^'court  ""swll 
out  it  the  executors  or  administrators  cannot  be  ade-  ^n^™*  ^^^in^g^ 
quately  protected.  For  instance,  where  a  testator  had  up  t™*^f^°- 
to  his  death  been  engaged  in  the  businesses  of  a  merchant,  shipbroker, 

(p)  Re  Medland,  41  Ch.  D.  476.  (r)  E.  S.  C.  1883,  Ord.  LV.  r.  10. 

(g)  Pearson,  J.,  in  Re  Wilson,  28  Ch.  («)  Re  Llewellyn,  25  Ch.  D.  66. 

D.  457,  460.  (t)  Ibid. 
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Binding  creditors. 


insurance  broker,  and  farmer,  and  was  also  the  managing  owner  of  six 
steamers,  the  proprietor  of  a  colliery,  and  a  partner  in  two  other 
collieries — in  addition,  he  was  the  sole  defendant  in  a  partnership 
action  relating  to  one  of  the  collieries,  in  which  heavy  claims  were 
made  against  him  by  the  partners — ^under  these  circumstances,  ques- 
tions arose  whether  any  and  which  of  his  businesses  ought  to  be 
carried  on,  and  what  ought  to  be  done  by  his  executors  as  to  the  de- 
fense of  the  pending  action,  and  how  and  when  his  property  ought 
to  be  realized.  On  these  facts,  Chitty,  J.,  directed  a  general  admin- 
istration, and  in  addition  directed  special  inquiries  with  regard  to  the 
testators  businesses  and  shares  in  ships  (u). 

It  appears  that  no  order  short  of  a  general  adminis- 
tration order  will  bind  creditors  (a;). 
♦In  considering  whether  an  order  for  general  administration  should 
or  should  not  be  made  the  court  wiU  be  governed  by 
smjiinc.  of  as.  ^^  circumstauccs  of  each  case  (y) ;  the  smaUness  of 

the  assets  is  a  material  circumstance  to  decide  the  court 
against  making  such  an  order  («;). 

The  fact  that  the  testator  has  by  his  will  directed  his  trustees  to 
A  direction  in  a  commcucc  au  actiou  for  administration  does  not  de- 
Siidmi^tei^on  prive  the  court  of  its  discretion  to  refuse  to  make  an 
thJcourt ofltedi^*  ordcr  for  general  administration ;  but  the  court  gives 
cretion.  Weight  to  such  a  direction  in  considering  wheth^  the 

order  should,  or  should  not,  be  made  (a). 
Order    for    gen-      ^^  ordcr  f  or  general  administration  can  be  made  ex- 

J^^«*-  Where  an  executor  or  administrator  either  has  pro- 

order  for  adminis-  cccdiugs  commcuccd  agaiust  Mm  in  respect  of  debts 


(«)  Re  Dickinson,  W.  N.  1884,  p.  199. 

{X)  See  Re  MiUs,  W.  N.  1884,  p.  21, 
where  Pearson,  J.,  expressed  such  a 
view;  and  Re  Barrett,  43  Ch.  D.  70, 
where  North,  J.,  held  that  an  order 
for  an  account  under  Ord.  XV.  r.  1,  did 
not  put  an  end  to  the  executor's  right 
to  prefer  a  particular  creditor.  Orders 
for  limited  administration  are  often 
productive  of  expense  only,  as  after  a 
limited  order  has  been  made,  an  order 
for  general  administration  is  frequently 
found  to  be  necessary.     Where  it  is 
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likely  that  ultimately  an  order  for  gen- 
eral administration  wiU  be  required, 
the  better  way  is  for  the  order  to  be 
made  at  once,  with  a  direction  that  no 
proceedings  are  to  be  taken  under  it 
without  the  leave  of  the  judge.  See 
Ord.  LV.  r.  10a  (b). 

(y)  See  hereon  Re  Wilson,  28  Ch.  D. 
457,  and  Re  Gyhon,  29  Ch.  D.  834. 

(r)  Re  Jennings,  28  Sol.  Jo.  477. 

(a)  Re  Stocken,  38  Ch.  D.  319. 

(6)  R.  S.  C.  1883,  Ord.  LV.  r.  15a. 
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due  from  his  testator  or  intestate,  or  is  threatened  with  S^°S  J!!lS-*  E!^ 
sach  proceedings,  it  is  often  very  important  that  an  ceedings  under  it 
order  for  general  administration  of  the  estate  should  be  obtained,  so 
as  to  protect  it  for  the  general  body  of  creditors,  or  to  give  time  to 
properly  realize  it.  Where  such  a  course  is  necessary  there  is  power 
for  the  court  or  a  judge  to  make  the  usual  judgment  or  order  for 
administration,  with  a  proviso  that  no  proceedings  are  to  be  taken 
under  such  judgment  or  order  without  leave  of  the  judge  in  person. 
Such  an  order  can  only  be  made  where  the  application  for  adminis- 
tration is  by  a  creditor  or  beneficiary,  not  where  the  apptication  is 
by  the  executor  or  administrator  (c). 

In  the  same  way,  upon  an  application  for  administration  or  *ex- 
ecution  of  trusts  by  a  creditor  or  a  beneficiary  where  onjer  to  deiivVr 
no  accounts  or  insufi^cient  accounts  have  been  rendered,  *^*^°""**- 
the  court  or  judge  may  order  that  the  application  shall  stand  over 
for  a  certain  time,  and  that  the  executors,  administrators,  or  trustees, 
in  the  meantime  shall  render  to  the  applicant  a  proper  statement  of 
their  accounts,  with  an  intimation  that  if  this  is  not  done  they  may 
be  made  to  pay  the  costs  of  the  proceedings  (d). 

An  absolute  order  for  sale  made  in  an  administration  suit  operates 
as  a  conversion  from  the  date  of  the  order  (e). 

Under  Ord.  LXV.  r.  1,  of  the  rules  of  the  Supreme  Court,  1883, 
the  costs  of  and  incident  to  aU  proceedings  in  the  Supe- 
rior Court  are  in  the  discretion  of  the  court  or  judge,  ^°**^ 
with  certain  exceptions  specified  in  the  rule.     This  gen- 

11  i-Aii  •         i_«i.  1  ■!•        General  rule  as  to 

eral  rule  applies  to  aU  cases  m  which  executors,  admm-  an  executor's  corts. 
istrators,  or  trustees,    are   instituting   suits   against 
strangers  to  their  trust  on  behalf  of  their  trust  estate ;  and  they  are, 
when  plaintiffs,  subject  to  the  same  rules,  and  personally  liable  to 
pay  costs,  as  if  they  were  suing  in  their  own  right  (/). 

An  executor  or  administrator  fairly  instituting  an  action  for  the 
direction  of  the  court,  with  regard  to  the  trust,  will  not  only  be  en- 
titled to  his  own  costs,  but  any  person  made  a  party  to  the  suit,  for 
the  protection  of  the  executor  or  administrator,  will  also  have  his 
oosts  out  of  the  fund  {jg), 

(c)  E.  S.  C.  1883,  Ord.  LV.  r.  10a  (b).      ment  out  of  the  estate  will  be  found 

(d)  Ord.  LV.  p.  10a.  dealt  with  ante,  pp.  'SSO,  "851. 

(c)  Hyett  V,  Mekin,  25  Ch.  D.  735.  (</)  Dan.  Ch.  Pr.  1208,  Vol.  U.  Pt.  1, 

(/)  Dan.  Ch.  Pp.  1175,  1219,  Vol.  H.      6th  edit. 
Pt.  1,  6th  edit.    His  right  to  peimbupse- 
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The  question  of  an  executor  or  administrator's  costs  will  be  found 
dealt  with  in  a  subsequent  chapter. 

It  is  a  common  mistake  for  executors  and  administrators  in  taking- 

in  their  costs  for  taxation  to  include  in  them  items  of 

2lS^*Bhoaid  not  charges  and  expenses}  this  is  wrong,  as  the  charges 

"bui^ofcSstB?'^**^  and  expenses  should  be  included  in  their  accounts,  and 

allowed  for  when  the  accounts  ai'C  taken. 

^Executors  and  administrators  are  not  entitled  to  their  charges 
and  expenses  on  taxation  without  an  express  direction  that  they  are 
to  be  included  in  the  taxation,  as  the  executor  or  administrator  is 
presumed  to  retain  them  out  of  the  estate  (A). 

The  ordinary  practice  now  is  to  allow  executors  or  administrators 

•  their  costs  of  action  (out  of  their  estate)  as  between 

Practice  in  allow-  ,  -.i.  i 

ing  charges  and  solicitor  and  cueut,  together  with  any  charges  and  ex- 
penses, properly  incurred  relating  to  the  trust,  beyond 
costs  of  action,  on  the  suggestion  of  counsel,  of  some  particular  ex- 
penses incurred,  and  the  case  must  be  supported  before  the  taxing 
master  ]  it  is  not  the  practice  in  taking  the  account  in  chambers  to 
allow  the  charges  and  expenses  incurred  since  the  suit,  but  they  are 
provided  for  on  further  consideration  (t). 

The  charges  and  expenses  of  an  executor  or  administrator  do  not 
include  funeral  and  probate  expenses  {k\  nor  the  costs  of  other 
actions  unless  specially  provided  for  (Z). 

In  taking  any  account  directed  by  any  judgment  or  order,  all 
"  just  allowances ''  are  made  without  any  direction  for 

"JuataUowancea."       '  .  .     . 

that  purpose  (iw). 

The  question  what  are  just  allowances  is  usually  left  to  be  decided 
on  the  taking  of  the  account  {n). 

What  are  just  allowances  depends  very  much  upon  the  circum- 
stances of  each  case :  it  is,  however,  the  settled  rule,  that  whatever 
a  trustee  or  personal  representative  has  expended,  in  the  fair  execu- 
tion of  his  trust,  may  be  alloweld  him  in  passing  his  accounts  (o). 

Under  the  head  of  "just  allowances"  money  which  has  •been 

{h)  Humphreys  v,  Moore,  2  Atk.  108.  6th  edit.    For  instance,  in  the  case  of 

(i)  Seton,  4th  edit.  482.  Be  Bird,  L.  B.  16  Eq.  203,  an  exeontor 

(X;)  Collis  t\  Bobins,  1  D.  &  S.  131.  was  allowed  money  which  he  had  paid 

Q)  Payne  v.  LittlOi  27  Beav.  83.  to  his  solicitor  on  a  misrepresentation 

(m)  Ord.  XXXm.  r.  8.  by  the  solicitor,  and  which  the  latter 

(n)  Brown  v.  De  Tastet,  Jac.  284, 294.  had  misappropriated, 
(o)  Dan.  Ch.  Pr.  1055,  VoL  IL  Pt  1, 
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reasonably  expended  in  taking  opinions  and  procuring  directions  {p)j 
payments  by  executors  in  discharge  of  legacies  (o), 

*•;.  /,  «  .-,,  .,  Instances  of  allow- 

ueductions  for  dower  out  of  rents  received  by  a  widow  wiceB  under  this 

•^  head. 

trustee  (r),  expenses  of  managing  and  carrying  on  a  part- 
nership business  (s)^  and  a  mortgagee's  expenses  of  seizing  and  hold- 
ing possession  of  a  ship,  advertising  it  for  sale,  and  effecting  insur- 
ances upon  it  {t\  have  been  allowed. 

An  executor  or  administrator  will  not  be  allowed  the  charges  of 
his  solicitor  for  doing  things  which  the  executor  ought  improper  empioy- 
strictly  to  have  done  himself  (w).  ""''*  ^'*  "^""**°'- 

When  a  trader  dies,  obviously  his  trade  or  business  to^^or^'admiSfstaS" 
descends  to  his  executors  x)r  administrators  as  part  of  the  bu8iiiSfo?tim 
his  assets.  ^*^^*^- 

It  is  equally  obvious  that  his  trade  or  business  must  be  either  wound 
up  or  realized  by  his  executors  or  administrators  or  be  carried  on  by 
them. 

The  carrying  on  of  the  trade  or  business,  too,  may  be  either  merely 
for  the  purpose  of  realization  or  it  may  be  continued  for  the  purpose 
of  making  a  profit. 

In  carrying  on  the  trade  or  business  of  the  deceased  for  either  of 
the  above  purposes,  the  following  persons  may  be  affected  by  the 
success  or  failure  of  the  trading : — 

(a)  Creditors  of  the  deceased. 

(b)  Beneficiaries  under  his  will. 

(c)  Creditors  whose  debts  are  incurred  in  the  trading  subse- 

quently to  the  death  of  the  deceased. 
It  is  the  duty  of  both  an  executor  and  an  administrator,  where  the 
business  of  the  deceased  is  a  valuable  asset,  to  carry 
on  the  business  for  such  reasonable  time  as  may  be  Tocarryitonantn 

.  "^  It  can  be  realized. 

necessary  to  enable  them  to  sell  it  as  a  gomg  concern  , .  ^„_   , 

•^  ,  .  Liability  of  an  ex- 

(x) ;  but  the  •executor  or  administrator  who  carries  on  ecutor  carrying  on 

.  the  business  of  the 

the  business  of  his  testator  makes  himself  personally  deceased, 
liable  for  all  debts  so  contracted,  and  it  makes  no  dif- 
ference that  he  avowedly  acts  as  executor  or  administrator  (y). 

(p)  Fearns  v.  Young,  10  Ves.  184.  (0  Wilkes  v,  Sannion,  7  Ch.  D.  188. 

{q)  Nightingale  r.  Lawson,  1  Cox,  23.  (w)  Harbin  i?.  Darby,  28  Beav.  325. 

(r)  Graham  v.  Graham,  1  Ves.  Sen.  (a?)  See  the  remarks  of  Lord  Her- 

268.  schellin  Dowse  v,  Gorton,  [1891]  A.  C. 

{8)  Brown  v.  De  Tastet,  Jae.  284,  299.  190,  at  p.  199. 
Cook  r.  Collingridge,  Jac.  607,  621.  {y)  Labouchere  r.  Tapper,  11  Moo. 
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Where  the  business  is  merely  carried  on  for  the  purpose  of  reali- 
zation, the  executor  or  administrator  is  entitled  to  be 

Bnainess  carried  on    .,.«,,,  .  i,  ,.       .,.. 

merely  for  the  pur-  indemmfied  bv  the  estate  a^mst  all  liabilities  properly 

incurred  by  him  in  so  doing,  both  as  against  creditors 
of  the  deceased  and  also  as  against  beneficiaries  {z). 
An  administrator  is  only  entitled  to  carry  on  the  business  of  the 
intestate  for  the  purpose  of  realization,  and  if  he  does 
it"oni5?Jl8«^*ta  any  more  than  this  he  renders  himself  personally  liable 
bSS?^  fOT  Se  for  the  debts  so  incurred  without  any  right  of  indem- 
Fng'lT*  ^^  "*^**   iiity  out  of  the  intestate's  estate  (a),  and  any  assets  ac- 
quired in  such  trading  belong  to  the  intestate's  estate, 
subject  to  the  right  of  the  administrator  to  be  indemnified  for  what 
he  has  expended  in  obtaining  such  assets  (6). 

An  executor  who  is  not  expressly  or  impliedly  authorized  by  the 
An  executor  is  on  ^^^^  ^'  ^^  tcstator  to  cmploy  the  whole  or  some  part  of 
ui^ie^the  wnf  ISS  *^®  estate  in  carrying  on  the  business  is  in  the  same 
cSS??n  the"bu8^  position  as  an  administrator  (c). 
"*«»•  Where  the  executor  is  authorized  by  the  wiU  to  earns 

The      executor's  ou  the  busiucss  of  his  tcstator,  and  to  apply  the  whole 
nifled  out  of  the  or  somc  portiou  of  the  estate  to  that  purpose,  although 

he  is  personally  liable  for  the  debts  he  incurs  in  carrj-- 
ing  on  the  business,  he  has  the  right  to  be  indemnified  out  of  the 

specific  assets  which  he  is  authorized  to  employ  in  the 

beneflclaries     and   busiuCSS  (d).      He  is  entitled  UUdcr  the  will  to  this  pro- 
creditors.  ,  ,  ,      ,  * 

tection  as  against  beneficiaries,  and  if  any  creditors  of 
the  testator  •know  of  his  carrying  on  the  business,  and  acquiesce 
in  his  so  doing,  he  is  entitled  to  the  same  indemnity  as  against 
them  {e). 

An  executor  who  carries  on  the  business  of  his  testator  can  sue  as 
executor  for  debts  incurred  to  the  estate  in  carrying  on  the  trade 
since  the  testator's  death  (/). 

The  subject  of  the  rights  and  liabilities  of  an  executor  or  adminis- 


P.  C.  198.  This  subject  wiU  be  found 
more  fully  treated  of  in  an  earlier  chap- 
ter.    See  antCj  p.  *1682  et  scq. 

(s)  Dowse  ».  Gorton,  [1891]  A.  C.  190. 

(a)  Be  Evans,  34  Ch.  D.  597.  See 
also  Strickland  r.  Symons,  22  Gh.  D. 
666.     26  Ch.  D.  245. 

(b)  Be  Evans,  supra. 

(e)  A  direction  to  cany  on  the  tes- 
[♦1817] 


tator's  business  authorizes  the  employ- 
ment in  it  of  the  capital  left  in  the 
business  by  the  testator  at  his  death : 
M'NeUlie  v,  Acton,  4  D.  M.  &  G.  744. 

(d)  Ex  parte  Garland,  10  Ves.  120. 

(e)  Dowse  t>.  Gorton,   [1891]  A.  C. 
190. 

(/)  Abbott  v.  Parfitt,  L.  B.,  6  Q.  B. 
346. 
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trator  carrying  on  the  business  of  the  deceased  will  be  f onnd  farther 
dealt  with  in  a  subsequent  chapter. 

Numerous  statutes  have  been  passed  providing  facilities  for  execu- 
tors in  the  discharge  of  their  duties,  and  relieving  them  from  some 
of  the  responsibilities  incident  to  their  ofBce. 

Thus  by  stat.  10  &  11  Vict  c.  96,  entitled,  An  Act  far  better  sectir- 
hig  Trust  FundSy  and  for  the  Relief  of  Trustees  {g),  after  jo  ah  vict  c.  tw, 
reciting  that  "  it  is  expedient  to  provide  means  for  bet-  **  ^' 
ter  securing  trust  funds,  and  for  relieving  trustees  from  the  respon- 
sibility of  administering  trust  funds  in  cases  where  they  are  desirous 
of  being  so  relieved,''  it  is  enacted,  "  That  all  trustees,  executors,  ad- 
ministrators, or  other  persons,  having  in  their  hands  _  ^ 

.  -^  '  ^  Trustees  may  pay 

any  money  belonging  to  any  trust  whatsoever,  or  the  trust  moneys  or 
major  part  of  them,  shall  be  at  liberty,  on  filing  an  affi-  securities  into  the 
davit  shortly  describing  the  instrument  creating  the 
trust,  according  to  the  best  of  their  knowledge  and  belief,  to  pay  the 
same,  with  the  privity  of  the  Accountant-General  (h)  of  the  High 
Court  of  Chancery,  into  the  Bank  of  England,  to  the  account  of  such 
Accountant-General  in  the  matter  of  the  particular  trust  (describing 
the  same  by  the  names  of  the  parties,  as  accurately  as  may  be,  for  the 
purpose  of  distinguishing  it)  (t),  in  trust  to  attend  the  orders  of  the 
*8aid  Court ;  and  that  all  trustees  or  other  persons  having  any  annui- 
ties or  stocks  standing  in  their  names  in  the  books  of  the  governor 
and  company  of  the  Bank  of  England  or  of  the  East  India  Com- 
pany, or  South  Sea  Company,  or  any  government  or  parliamentary 
security  standing  in  their  names,  or  in  the  names  of  any  deceased  per- 
sons of  whom  they  shall  be  personal  representatives,  upon  any  trust 
whatsoever,  or  the  major  part  of  them,  shall  be  at  liberty  to  trans- 
fer or  deposit  such  stocks  or  securities  into  or  in  the  name  of 
the  said  Accountant-General  (ft),  with  his  privity,  in  the  matter  of 
the  particular  trust  (describing  the  same  as  aforesaid),  in  trust 
to  attend  the  orders  of  the  said  Court :  and  in  every  such  case  the 
receipt  of  one  of  the  cashiers  of  the  said  Bank  for  the  money  so 

{g)  The  Judicature  Act,  1873,  s.  34,  matter  of  the  trusts  of  the  Will  of  S. 

assigns  the  jurisdiction  under  this  act  J.,"  the  court  held  that  the  account 

to  the  Chancery  Division  of  the  High  was  too  general  to  enable  it  to  act  un- 

Conrt.  der  this  statute:  Re  Joseph's  Will,  11 

(h)  Now  the  Paymaster-General.  Beav.  625.      See  also  Re  Robinson's 

(•)  Where  executors  paid  money  into  Trust,  1  Jur.  N.  S.  750. 

court  to  an  account  headed  "  In  the  (k)  Now  the  Paymaster-General. 
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paid,  or,  in  the  case  of  stocks  or  securities,  the  certificate  of  the 

proper  officer,  of  the  transfer  or  deposit  of  such  stocks 
cashier,  or  certifi-  or  sccurities,  shall  bc  a  Sufficient  discharge  to  such  tms- 

cate  of  proper  offl-  i»,i  -"ixii.! 

cer,  to  be  sufficient  tecs  Or  othcr  pcrsous  f  or  the  money  so  paid,  or  the  stocks 

or  securities  so  transferred  or  deposited." 
Under  the  Amending  Act  (The  Trustee  Relief  Act,  1849)  (Z),  where 
the  major  part  of  the  trustees  are  desirous  of  taking 

Trustee  Relief  Act  ^         ir  o 

1849.  12  &  13  Viet,  advautagc  of  the  Trustee  Relief  Act  and  paying  their 

funds  into  court,  the  court  can  make  an  order  author- 
izing the  funds  to  be  paid  or  delivered  into  court  by  the  major  part 
of  the  trustees  without  the  concurrence  of  the  other  trustees. 
Where  the  difficulty  arises  through  the  infancy  or  absence  beyond 
seas  of  a  person  entitled  to  a  legacy,  it  can  stiU  be  paid 

Legacy  Duty  Act  ^  n     ji  r 

mto  court  under  the  Legacy  Duty  Act,  after  deducting 
the  duty  payable  in  respect  of  the  legacy  (m). 

Funds  which  do  not  exceed  500Z.  in  amount  or  value  can  be  paid 

Funds  not  exceed-  ^y  the  trustces  iuto  a  post-office  savings  bank,  estab- 

ing  500J.  lished  in  the  town  where  the  court  of  the  district  in 

which  any  of  the  trustees  or  other  persons  reside  is  held,  in  the  name 

of  the  registrar  of  the  court,  in  trust  to  •attend  the  orders  of  the 

court,  and  the  payment  out  can  be  ordered  by  the  Coimty  Court  (n). 

Foreign  bonds  do  not,  it  seems,  fall  within  the  Trustee  Relief  Acts 

(o),  but  all  railway  stock  and  India  stock  can  be  brought 

into  court  under  the  provisions  of  the  Amending  Act 

(The  Trustee  Relief  Act,  1849)  (p). 

Trustees  who  hold  money  belonging  to  a  charity  can  pay  the  money 

to  the  official  trustee  of  charitable  trusts  (g),  and  should 

not  pay  it  into  court  under  the  above  act,  although  they 

have  a  strict  right  to  do  so  if  they  choose  (r). 

The  affidavit  may  be  written  or  printed ;  the  lodgment  schedule 
The  affidavit  in  anncxcd  to  it  must  bc  printed  (s).  It  can  be  made  by 
support  Qjjg  Qf  several  trustees  {i), 

A  trustee  paying  money  into  court  imder  the  Trustee  Relief  Act 

(0  12  &  13  Vict.  c.  74.  (g)  Under  18  &  19  Vict.  c.  124,  bs.  22 

(m)  36  Geo  ni.  c.  52,  s.  32.  and  23. 

(n)  See  Annual  County  Ck>urt  Prac-  (r)  Re  Poplar  School,  8  Ch.  D.  543. 

tice,  1893,  pp.  465,  466.  («)  Supreme  Court  Funds  Rules,  1886, 

(o)  Re  Lloyd,  2  W.  R.  371.  r.  41.    Ann.  Pr.  1893,  vol.  ii.  p.  261. 
(p)  12  &  13  Vict.  c.  74.  (0  Anon.,  1  Jur.  N.  S.  974. 
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must  annex  to  the  affidavit  to  be  filed  by  him  pursuant  to  that  act  a 
schedule  in  the  same  printed  form  as  the  lodgment  The  schedule  to 
schedule  to  an  order,  setting  forth :  *^^  *®^^*- 

(a)  "  His  own  name  and  address ; 

(b)  "The  amount  and  description  of  the  funds  proposed  to  be 

lodged  in  Court ; 

(c)  "The  ledger  credit  in  the  matter  of  the  particular  trust  to 

which  the  funds  are  to  be  placed ; 

(d)  "  A  statement  whether  legacy  or  succession  duty  (if  charge- 

able), or  any  part  thereof,  has  or  has  not  been  paid ; 

(e)  "  A  statement  whether  the  money  or  the  dividends  on  the  se- 

curities so  to  be  lodged  in  Court,  and  all  accumulations  of 
dividends  thereon,  are  desired  to  be  invested  in  any  and 
what  description  of  government  securities,  or  whether  it  is 
deemed  unnecessary  so  to  invest  the  same  "  (w). 
•When  funds  are  paid  into  court  under  the  Trustee  Relief  Acts, 
the  Chancery  Division  has  power  under  sect.  2  of  the 

Investment         of 

Trustee  Relief  Act,  1847  ix),  to  make  orders  "  for  the  ftmds  paid  into 
investment  and  payment  of  any  such  moneys,  or  of 
any  dividends  or  interest  on  ^y  such  stocks  or  securities,  and  for 
the  transfer  and  delivery  out  of  any  such  stocks  and  securities,  and 
for  the  administration  of  any  such  trusts  generally." 

This  jurisdiction  can  be  exercised  upon  a  petition  presented  in  a 
summary  way,  or,  in  some  cases,  upon  a  summons,  the  petition  or 
summons  itself  originating  the  proceedings  {y). 
•  If  it  appears  in  any  case  that  the  trust  funds  cannot  be  safely  dis- 
tributed without  a  suit  or  suits,  the  court  can  direct  such  suit  or  suits 
to  be  instituted  {z). 

Application  for  payment  or  transfer  out  of  court  or  investment  of 
funds  paid  into  court  under  the  Trustee  Relief  Acts  Application     for 
should  be  by  originating  summons  where  the  money  or  p^^"^®"*  °^'- 
securities  in  court  do  not  exceed  1,000Z.  or  1,000?.  nominal  value  (a). 
In  all  other  cases  the  application  should  be  by  petition. 

As  a  general  rule,  the  costs  of  paying  a  fund  into  court  by  the  ex- 

(fi)  Supreme  Court  Funds  Rules,  1886,      the  cases  in  which  the  application  can 
r.  41.  be  by  summons,  see  post, 

(ar)  10  &  11  Vict.  c.  96.  {z)  Ibid, 

iy)  10  &  11  Vict.  c.  96,  s.  2.    As  to         (a)  B.  S.  C.  Ord.  LV.  r.  2  (5).    See 

postf  p.*1886. 
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ecutor  or  administrator,  onght  to  be  paid  out  of  the  general  estate 

Costs  of  yi  the  ^^^'  ^^^  ^  ^®  ^^"^^  ^^"^  already  been  completely  sev- 
ftand  into  and  out  ercd  from  the  general  estate,  and  appropriated,  the 

costs  of  payment  in  ought  to  come  out  of  the  fund  itself 
(c).  The  costs  of  paying  the  fund  out  of  court  generally  fall  upon 
the  fund  itself  (d),  but  the  court  can,  on  a  proper  application,  order 
them  to  be  paid  by  the  general  estate,  where  such  general  estate  re- 
mains in  the  hands  of  the  executor  (e). 

The  trustee  paying  money  into  court  is  'prima  feme  entitled  to  his 
.„ ,         ^     ,  costs  of  payment  in  and  of  his  appearance  on  •the 

Trastees    costs   of  .   .  ^    "  ^'^ 

payment  into  and  petition  or  summous  f or  payment  out,  but  the  court 

has  a  discretion  to  deprive  him  of  costs  if  he  pays 
money  in  vexatiously  (/),  but  not  when  he  acts  under  a  mere  misap- 
prehension (g).  Upon  the  application  for  payment  out,  the  jurisdic- 
tion of  the  court  is  limited  to  the  fund  which  has  actually  been 
brought  into  court  j  and  it  cannot  order  repayment  by  the  trustees 
of  costs  and  expenses  deducted  by  them  on  the  payment  in ;  if  it  can 
be  shown  that  the  costs  and  expenses  have  been  improperly  retained, 
separate  proceedings  must  be  taken  against  the  trustees  to  recover 
the  amount  (%). 

The  occasions  on  which  trustees  sKould  pay  funds  in  their  hands 
Trustees  should  ^^^  court  havc  bccu  Considerably  lessened  by  the  re- 
SJirt'^'^SnL!^  cent  rules  of  the  Supreme  Court  (t).  Under  Ord.  LV. 
**"^y-  r.  3,  trustees  can  now  obtain  the  directions  of  the  court 

cheaply  and  quickly,  in  many  cases  in  which  formerly  they  would 
have  been  properly  advised  to  pay  their  funds  into  court.  For  in- 
stance, trustees  who  are  desirous  of  ascertaining  who  are  the  persons 
entitled  to  a  fund,  or  of  having  the  question  who  are  entitled  to  the 
fund  determined  by  the  oourt,  should  not  pay  the  fund  into  court 
under  the  Trustee  Relief  Acts  (ft),  but  should  take  out  a  summons 
under  Ord.  LV.  r.  3  (Z),  to  have  such  persons  ascertained  by  the 
court  (w).  Trustees  should  also  remember  that  the  payment  of 
funds  into  court,  and  the  subsequent  application  for  payment  out 

(&)  ^e  Cawthome,  12  Beav.  56.    Re         (/)  See  Morgan's  Chancery  Acts,  6th 

Jones,  3  Drew.  679.  edit.  54. 

(c)  Be  Lorimer,  12  Beav.  521.  (g)  Be  Jenkins,  3  N.  B.  40S. 

(d)  Be  Dickson,  1  Sim.  37.    Be  Boss,  {K)  Be  Parker's  Wm,  39  Ch.  D.  308. 
ibid.    Be  Jones,  siipra.    Be  Bobertson,          (i)  B.*  S.  C.  1883. 

6  W.  B.  405.     Be  Wilson,  14  W.  B.  161.  (Jfc)  -Swpra,  p.  *1817  et  seq. 

ifi)  Be  Trick,  L.  B.,  5  Ch.  170.  {I)  See  suproy  pp.*1806,*1807. 
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of  conrty  are  expensive  processes  whicli  ought  to  be  avoided,  in  the 
interests  of  their  cestui  que  trust,  where  any  oth^  reasonable  and  safe 
course  is  open  to  them. 

An  executor  and  administrator  is  entitled,  after  taking  reasonable 
means  of  ascertaining  the  debts  owing  by  the  dead  man,  to  distribute 
the  balance  of  the  estate  amongst  the  beneficiaries. 

♦By  22  &  23  Vict.  c.  35,  s,  29,  it  is  enacted  that  "  where  an  execu- 
tor or  administrator  shall  have  given  such  or  the  like 
notices  as  in  the  opinion  of  the  Court  in  which  such  a.  29.    Bxecutore) 

,  _  _   Ac.,  may  distrlb-' 

executor  or  administrator  is  sought  to  be  charged,  would  ute  ansets  afterdue 

1  1  •  -I       ii      ^         i      «inn  .  -I      •        notice  to  creditore 

have  been  given  by  the  Court  of  Chancery  in  an  admin-  and  others  to  send 
istration  suit  (n),  for  creditors  and  others  to  send  in  to 
the  executor  or  administrator  their  claims  against  the  estate  of  the 
testator  or  intestate,  such  executor  or  administrator  shall,  at  the  ex- 
piration of  the  time  named  in  the  said  notices  or  the  last  of  the  said 
notices  for  sending  in  such  claims,  be  at  liberty  to  distribute  the 
assets  of  the  testator  or  intestate,  or  any  part  thereof,  amongst  the 
parties  entitled  thereto,  having  regard  to  the  claims  of  which  such 
executor  or  administrator  has  then  notice,  and  shall  not  be  liable  for 
the  assets  or  any  part  thereof  so  distributed  to  any  person  of  whose 
claim  such  executor  or  administrator  shall  not  have  had  notice  at  the 
time  of  distribution  of  the  said  assets  or  a  part  thereof,  as  the  case 
may  be ;  but  nothing  in  the  present  Act  contained  shall  prejudice  the 
right  of  any  creditor  or  claimant  to  f oUow  the  assets  or  any  part 
thereof  into  the  hands  of  the  person  or  persons  who  may  have  re. 
ceived  the  same  respectively  "  (0). 

The  section  applies  to  claims  of  next  of  kin  as  well  as  creditors  {p\ 
But  of  course  does  not  protect  executors  against  claims  of  which 
they  have  notice  (g).  It  protects  them  whether  they  have  paid  over 
the  legacies  or  only  appropriated  them  (r). 


(n)  As  to  adyertisements,  see  B.  S. 
G.  Ord.  LV.  r.  44.  See  also  Wood  ». 
Weightman,  L.  B.  13  £q.  434,  and  Dan. 
Ch.  Pr.  6th  edit.  1014.  There  is  no 
rule  of  practice  that  in  every  case  the 
advertisement  must  be  inserted  in  the 
"  Times "  or  some  other  London  daily 
newspaper,  in  addition  to  the.  ''Lon- 
don Qazette  ^ :  Be  Bracken,  43  Ch.  D. 
1.     See  also  ante^  pp.*1206,*1207. 

(o)  Sect.  27  of  this  act  enables  exec- 


utors and  administrators  to  distribute 
the  dead  man's  estate  after  providing 
for  liabilities  on  leaseholds  held  by 
him. 

(p)  Newton  v.  Sherry,  1  C.  P.  D.  246. 

iq)  Be  Land  Credit  of  Ireland,  W.  N. 
1872,  p.  210.  Wood  v.  Wood,  21  W.  B. 
135. 

(r)  Clegg  9.  Bowland,  L.  B.  3  Eq.  368. 
Hunter  v.  Young,  4  Ex.  D.  256. 
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There  are  several  ways  in  which  the  opinion  and  directions  •©£  the 

court  can  be  obtained  where  the  parties  interested  are 

iU|*S^ld JicS*lnd  agreed  as  to  the  point  which  they  wish  to  be  decided, 

dire^ion  of  the  -^tho^t  going  to  the  cxpcnsc  of  an  action  protracted 

through  all  its  stages.  Two  of  the  methods  only  are 
specially  applicable  to  proceedings  by  and  against  executors  or  ad- 
ministrators, but  as  all  can  be,  and  often  are,  used  by  executors  and 
administrators,  it  will  be  useful  to  mention  all  of  them. 

1.  By  section  30  of  Lord  St.  Leonards'  Act  (22  &  23  Vict.  c.  35),  it 
Trustee,  executor,  is  providcd  that  "  auy  trustee,  executor,  or  administrar 
^ti'tion^fef^jud^  ^"^^  shall  be  at  liberty  without  the  institution  of  a  suit,. 
opini^'^'^iJiviS"  to  apply  by  petition  to  any  judge  of  the  High  Court  of 
ment,  ftc.'Sf  tJmt  Chauccry,  or  by  summons  upon  a  written  statement  to 
property.  ^^^  g^^j^  judgc  at  chambers,  for  the  opinion,  advice,  or 

direction  of  such  judge  on  any  question  respecting  the  management 
or  administration  of  the  trust  property  or  the  assets  of  any  testa- 
tor or  intestate,  such  application  to  be  served  upon,  or  the  hearing 
thereof  to  be  attended  by,  all  persons  interested  in  such  application, 
or  such  of  them  as  the  said  judge  shall  think  expedient ;  and  the 
trustee,  executor,  or  administrator  acting  upon  the  opinion,  advice, 
or  direction  given  by  the  said  judge  shall  be  deemed,  so  far  as  regards 
his  own  responsibility,  to  have  discharged  his  duty  as  such  trustee, 
executor,  or  administrator  in  the  subject-matter  of  the  said  applica- 
tion :  Provided,  nevertheless,  that  this  Act  shall  not  extend  to  indem- 
nify any  trustee,  executor,  or  administrator  in  respect  of  any  act  done 
in  accordance  with  such  opinion,  advice,  or  direction  as  af  oresaid,  if 
such  trustee,  executor,  or  administrator  shall  have  been  guilty  of  any 
fraud,  or  willful  concealment  or  misi*epresentation  in  obtaining  such 
opinion,  advice,  or  direction ;  and  the  costs  of  such  application  as 
aforesaid  shall  be  in  the  discretion  of  the  judge  to  whom  the  said 
application  shall  be  made." 

Rules  19-22  of  Order  LII.  of  the  rules  of  the  Supreme  Court, 
1883,  prescribe  the  form  of  applying  for  advice  of  the  judge  under 
the  above  section. 

It  has  been  held  that  the  court  will  not,  upon  a  petition  or  sum- 
mons presented  by  a  trustee  or  executor  under  this  •enactment,  con- 
strue an  instrument  or  make  any  order  affecting  the  rights  of  parties, 
decide  questions  of  detail  where  affidavits  are  required,  or  decide 
questions  of  considerable  difficulty,  nor  will  it  pronounce  an  opinion 

[♦1823]     [♦1824] 
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on  a  hypothetical  case  («).  Such  a  petition  or  summons  {t)  should 
relate  only  to  the  management  and  administration  of  the  trust  prop- 
erty in  the  manner  which  will  be  most  for  the  advantage  of  the  par- 
ties beneficially  interested  {u). 

2.  By  application  by  originating  summons  under  Ord.  LV.  r.  3. 
The  cases  in  which  the  opinion  and  directions  of  the  couii;  can  be  ob- 
tained on  originating  summons  will  be  found  dealt  with  in  an  earlier 
part  of  this  chapter.  This  mode  of  procedure  is  so  much  cheaper 
that  it  has  practically  rendered  obsolete  the  procedure  under  Lord 
St.  Leonards'  Act. 

3.  By  special  case.  A  special  method  of  obtaining  the  opinion  of 
the  court  by  means  of  a  special  case  was  provided  by  the  13  &  14 
Vict.  c.  35  (x).  The  statute  was  repealed  by  46  &  47  Vict.  c.  49,  but 
its  provisions  are  kept  ahve  by  Ord.  XXXIV.  r.  8,  which  provides : 
"Any  special  case  may  hereafter  be  stated,  for  the  same  purposes  and 
in  the  same  manner  as  was  provided  by  the  Act  13  &  14  Vict.  c.  35, 
and  the  same  shall  be  deemed  to  be  a  special  case  stated  in  a  matter 
within  the  meaning  of  the  order  "  (y). 

4.  On  statement  of  claim.  Under  the  new  practice  of  the  rules  of 
the  Supreme  Court  the  institution  of  an  action  is  a  not  very  expen- 
sive procedui'e,  and  where  the  facts  can  be  agreed  on  between  the 
parties  they  can  be  stated  in  the  plaintiff's  statement  of  claim,  and 
the  action  brought  on  for  hearing  on  the  facts  so  stated.  In  an 
action  so  instituted,  the  court  has  full  jurisdiction  over  the  whole 
matter,  and  can  make  binding  declarations  of  right  (2). 

♦5.  The  questions  may  be  raised  on  issues  of  fact  without  plead- 
ings (a).  As  this  method  presents  no  special  advantage  to  executors 
or  administrators,  no  further  mention  need  here  be  made  of  it. 

The  court  has  sometimes  on  the  principle  of  salvage,  authorized 
an  expenditure  out  of  capital,  for  the  purpose  of  pre-  „  , 

.,  ,  .  1-i  i^«i_    Salvage  cases. 

venting  loss  or  destruction  to  settled  property,  which 

ordinarily  should  be  paid  for  out  of  income.    In  a  recent  case  (6), 

(«)  See  hereon  Morgan's   Chancery  {x   See  sects.  1  and  15. 

Acts,  6th  edit.  p.  103.  (y)  For  the  practice  under  the  13  & 

(0  The  petition  or  statement  should  14  Vict.  c.  35,  see  Morgan's  Chancery 

be  signed  by  counsel :  23  &  24  Vict.  c.  Acts,  5th  edit.  p.  118.    And  see  also 

38,  8.  9.  Ann.  Pr.  1893,  p.  635. 

(14)  Re  Lorenz,  1  Dr.  &  Sm.  401,  per  {z)  See  Ord.  XXV.  r.  5. 

Kindersley,  V.-C.    See  also  Re  Hoop-  (a)  Ord.  XXXIV.  rr.  9-12. 

er's  Will,  7  Jur.  N.  S.  595.  (6)  Conway  v.  Fenton,  40  Ch.  D.  512. 

[•1825] 


504  Of  Remedies  for  Executors  and        [Pt.  v.  Bk.  I. 

Eekewich,  J.,  authorized  trustees  of  a  settlement  to  lay  out  8001.,  part 
of  settled  personalty,  in  repairs  and  improvements  on  a  farm  form- 
ing part  of  the  real  estate  comprised  in  the  same  settlement.  This 
expenditure  was  authorized  on  evidence  that  the  farm  could  not  be 
let  or  sold,  and  that  it  would  deteriorate  unless  the  repairs  were 
done,  and  that  the  tenants  for  life  could  not  make  the  expenditure 
out  of  their  income  (c).  The  principle  seems  to  have  been  carried 
•  to  its  fullest  extent  in  the  case  of  Re  Household  (d),  where  V.-C. 
Bacon,  in  exercise  of  such  a  jurisdiction,  authorized  the  trustees  of 
real  and  personal  estate  devised  and  bequeathed  on  trust  for  a  father 
for  life,  with  remainder  to  his  children,  to  advance  part  of  the  money 
to  the  father  (the  tenant  for  life)  for  the  purpose  of  stocking  and 
cultivating  a  farm  forming  part  of  the  real  estate,  the  evidence  show- 
ing that  the  farm  could  not  be  let  at  a  remunerative  rate,  and,  unless 
the  advance  was  made,  the  farm  would  go  out  of  cultivation  and  de- 
teriorate in  value. 
In  the  case  of  Be  Crawshaw  (e)  an  application  was  made  to  the 
court  to  sanction  the  sale  of  large  businesses,  in  which 
busineaa  to  a  com-  the  testator  was  interested,  to  a  limited  company 
^^'  formed  for  the  object  of  acquiring  such  businesses.    The 

testator  had  given  large  legacies,  some  of  which  were  settled,  and  the 
evidence  showed  that  it  was  impossible  to  satisfy  *the  testator's  cred- 
itors and  beneficiaries  without  a  realization  of  the  testator's  partner- 
ship businesses  and  properties,  and  it  was  considered  that  such  busi- 
nesses and  property  if  sold  at  onc^  would,  in  consequence  of  trade 
depression,  be  sold  at  a  serious  sacrifice.  The  proposed  scheme 
provided  that  the  proposed  company  should  pay  for  the  businesses 
and  property  by  means  of  debentures  and  fully  paid-up  shares  in  the 
company,  which  were  to  be  appropriated  to  the  persons  entitled  to 
the  pecuniary  legacies  or  their  trustees.  The  will  contained  a  power 
to  invest  in  "  the  stocks,  fimds,  shares  and  debentures,  mortgages  or 
securities  of  any  corporation  or  company."  North,  J.,  held  that  he  had 
no  jurisdiction  to  sanction  the  scheme,  which  he  thought  an  alteration 
of  the  trusts  of  the  will,  the  investment  clause  only  contemplating  a 
going  company,  but  he  gave  leave  to  apply  to  Parliament  for  a 
private  act  authorizing  the  carrying  out  of  the  proposed  scheme. 

(c)  See  also  Frith  t?.  Cameron,  21  Ch.  (d)  27  Ch.  D.  563. 

D.  786.     Re  Jackson,  21  Ch.  D.  786.  (<?)  60  L.  T.  367. 

Glover  «.  Barlow,  21  Ch.  D.  788,  note. 
-  Be  Honsehold,  27  Ch.  D.  553. 
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The  ground  on  which  North,  J.,  held  that  the  investment  elanse 
did  not  apply,  namely,  that  the  power  contemplated  a  sale  to  a  going 
company,  not  to  a  company  merely  formed  to  define  and  limit  the 
liability  of  the  persons  already  interested  in  the  partnersMp  business, 
seems  a  narrow  one,  and  the  same  remark  appUes  to  another  ground 
stated  by  his  lordship,  that  the  power  contemplated  a  sale,  and  by 
the  scheme  the  parties  would  not  sell  but  retain  the  property  in 
specie,  as  wherever  property  is  sold  for  shares  in  a  company  the 
seller  to  some  extent  retains  an  interest  in  the  property  sold.  The 
cases  in  which  the  court  has  exercised  its  original  jurisdiction  over 
settled  property  in  order  to  prevent  its  loss  or  destruction  do  not 
appear  to  have  been  cited  in  Re  Crawshaw  (/),  but  the  principle  em- 
bodied in  them  would  seem  to  apply  to  such  a  case. 

(/)  60  L.  T.  357. 


f  Equity  jurisdiction  —  Administra- 
tion suits.  A  court  of  equity  has,  ia 
general,  no  jurisdiction  where  there  is 
an  adequate  remedy  by  action  at  law, 
l^&sh  V.  Hogan,  18  Stew.  (N.  J.)  108 ; 
Bailey  «.  Briggs,  56  N.  Y.  407 ;  or  in 
the  Probate  Court.  Atchison  v.  Smith, 
26  Tex.  228.  On  the  other  hand,  the 
statutory  jurisdiction  of  the  United 
States  circuit  courts  (between  citi- 
zens of  different  states)  cannot  be  de- 
feated by  state  laws  giving  exclusive 
jurisdiction  to  state  courts.  Lawrence 
V.  Nelson,  143  U.  S.  215 ;  Green  v. 
Creighton,  28  Hew.  90;  Payne  o. 
Hood,  7  Wall.  425.  A  Ibill  in  equity 
will  not  lie  to  enjoin  the  Probate 
Court  from  entering  a  decree  which 
would  work  injury  to  the  administra- 
tor by  ordering  payment  to  parties  in 
disregard  of  their  alleged  releases, 
Wright  V,  Fleming,  76  N.  Y.  517; 
especially  for  payments  made  before 
settlement  in  the  Probate  Court,  with 
no  averment  that  the  Probate  Court 
liad  failed  to  consider  them.  Gaillard 
«.  Thomas,  61  Miss.  166.  So,  equity 
will  not  grant  relief  to  an  executor 
who    confessed    judgment    upon    a 


miscalculation  of  the  assets,  except 
where  they  had  subsequently  unex- 
pectedly depreciated,  Brenner  v,  Alex- 
ander, 16  Or.  849  ;  but  not  on  the 
ground  of  an  alleged  agreement  or 
understanding  with  the  judgment 
creditor  that  no  steps  should  be  taken 
to  enforce  the  judgment  against  the 
sureties  or  personally  against  the 
administrator.  Weakley  v.  Gurley,  60 
Ala.  899.  The  executor  cannot  main- 
tain an  action  against  a  person  who 
claims  to  be  the  widow  of  the  testator,  to 
bar  her  from  asserting  her  dower  rights, 
on  the  ground  of  invalidity  of  the  alleged 
marriage,  Paige  v,  Fagan,  61  Wis. 
667;  nor  can  he  sue  in  equity  to 
remove  a  cloud  on  the  title  to  testator's 
realty.    Ryan  v,  Duncan,  88  HI.  144. 

On  the  other  hand,  an  administrator 
may  file  his  bill  in  equity  to  marshal 
the  assets  of  an  insolvent  estate,  en- 
join needless  and  vexatious  suits  by 
creditors,  and  enforce  liens.  Johnson 
V.  Flanders,  65  Ga.  691.  Equity  will 
enjoin  suits  against  an  administrator 
by  creditors  of  the  estate  in  cases  of 
great  complication  and  difficulty, 
Beers  v.  Strohecker,  21  Ga.  442 ;  and 
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even  enjoin  the  execution  on  a  judg- 
ment dA  bonis  irUestcUia  where  the  estate 
has  been  declared  insolvent,  Lambert 
V.  Mallett,  50  Ala.  78 ;  or  relieve  against 
a  judgment  by  default,  where  there 
were  sufficient  assets  which  have  been 
since  lost  by  the  recovery  of  an  adverse 
title,  Royall  «.  Johnson,  1  Rand.  ^1 ; 
or  where  the  executor  was  unable  to 
plead  and  prevent  judgment  by  reason 
of  the  perplexing  condition  of  the 
estate,  Pickett  v,  Stewart,  1  Rand. 
478 ;  or  where  the  assets  afterward 
failed  by  an  unexpected  depreciation 
(although  in  this  case  the  judgment 
was  entered  by  confession  of  the 
executor),  Miller  v.  Rice,  1  Rand.  488 ; 
or  compel  payment  of  a  fire  insurance 
policy  upon  property,  of  the  deceased 
where  the  administrator  has  continued 
to  pay  the  premiums  and  there  is  a 
dispute  between  the  heir  and  the 
administrator  as  to  their  respective 
rights.  Portsmouth  Insurance  Go.  v. 
Reynolds,  32  Gratt.  613  Equity  will 
not,  however,  undertake  the  settle- 
ment of  an  estate  belonging  to  the 
Probate  Court.  Beach  v.  Norton,  9 
Conn.  182,  196.  But  chancery  juris- 
diction attaches  to  a  trust,  though  the 
effect  is  to  take  the  administration  of 
an  estate  out  of  the  Probate  Court. 
Cowles  V.  Whitman,  10  Conn.  121. 
Thus,  equity  will  compel  persons  who 
for  a  long  period  have  been  intrusted 
with  property  of  a  decedent  during 
his  lifetime  to  account  to  the  adminis- 
trator. Webb  V,  Fuller,  77  Me.  568. 
Equity  will  aid  an  administrator  in 
the  recovery  of  assets,  irrespective  of 
whether  the  assets  are  for  debts  or  for 
distribution.  Shaver  v.  Shaver,  Saxt. 
487  ;  and  will  protect  the  estate  in  the 
hands  of  a  temporary  administrator, 
pending  litigation  in  the  Probate 
Court,  by  the  appointment  of  a  re- 
ceiver. Briarfleld  Iron  Works  v.  Foster, 
54  Ala.  622.  Equity  may  decree  the 
settlement  of  an  unliquidated  demand 


in  favor  of  the  estate  at  the  suit  of  the 
administrator.  Hunt  v.  Potter,  58  Miss. 
96  ;  or  enforce  notes  secured  by  mortr 
gage  on  which  disputed  credits  are 
indorsed.  Bell  v,  Faison,  58  Miss.  854  ; 
or  enforce  the  vendor's  lien  on  lands 
sold  under  probate  decree,  Wallace 
V,  Nichols,  56  Ala.  821 ;  or  enforce  an 
equitable  set-off.  Hemphill  v.  Moody, 
64  Ala.  468.  So,  equity  will  decree  an 
accounting  on  the  part  of  judgment 
and  mortgage  creditors  of  the  deceased 
and  sale  of  the  lands  upon  which  they 
have  liens,  Eirkman  v.  Phipps,  86 
N.  C.  428  ;  and  will  entertain  an  action 
by  the  personal  representative  to  re> 
deem  lands  of  the  estate  from  a  mort- 
gage, Libby  f>.  Cobb,  76  Me.  471; 
where  he  has  obtained  an  order  of 
sale  from  the  Probate  Court.  Mason 
V,  Daly,  117  Mass.  408.  Executors  of 
a  mortgagee  have  such  an  interest  in 
a  controversy  affecting  the  mortgaged 
premises  as  entitles  them  to  go  into 
equity  for  a  satisfaction  of  the  mort- 
gage out  of  the  property  covered  by  it. 
Copper  V,  Wells,  Saxt.  10.  And  even 
a  special  administrator  may  sue  to 
redeem  land  from  a  mortgage,  when 
the  right  to  redeem  might  be  barred  by 
foreclosure  before  the  qualification  of 
a  general  administrator.  Libby  v. 
Cobb,  76  Me.  471.  So,  a  court  of 
equity  may  subject  lands  to  the  pay- 
ment of  debts.  Maxwell  v.  Smith,  86 
Tenn.  589 ;  and  even  of  debts  to 
which  the  personal  representative  has 
failed  to  plead  plene  admtnistravii, 
Henry  v.  Mills,  1  Lea  144.  So,  an 
administrator  may  file  a  bill  in  equity 
against  the  decedent's  surviving  partner 
for  an  accounting  and  for  a  sale  of  the 
partnership  assets..  Freeman  v.  Free- 
man, 186  Mass.  260 ;  and  see  p.  n660, 
n.,  tUn  supra. 

Construction  of  mil.  Chancery  has 
jurisdiction  to  entertain  the  bill  of  an 
executor  or  administrator  cum  testa- 
mento  annexe  for  construction  of  the 
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will,  Benham  «.  HendricksoD,  5  Stew. 
441 ;  Hudgins  «.  Fanning,  4  Bazt.  574  ; 
Carroll  «.   Richardson,  87   Ala.  605; 
and  executors  applying  for  construction 
and  making  distribution  according  to 
the  decree  are  protected  by  it,  Fraser 
V.  Page,  82  Ky.  73 ;  e,  g.,  where  the 
will    affects   real  property,  Drake  «. 
Drake,    11    Civ.    Pro.    77;    8.   C.  41 
Hun  866 ;  or  as  incidental  to  a  suit  to 
fasten  a  trust  upon   property,  Wager 
tJ.  Wager.  89  Ky.  161 ;  or  to  a  bill  for 
distribution  under  a  testamentary  trust. 
Fraser  «.  Page,  82  Ky.  73.    So,  where 
there  are  questions  as  to  the  character 
of  certain  rents  as  realty  or  otherwise, 
and  as  to  the  charge  of  an  annuity 
on  the  lands,  and  as  to  the  amount 
to    be    paid     under    a    testamentary 
direction  to  pay  *'  such  sums  as  are 
necessary  to  the   maintenance"  of  a 
legatee.    Douglas  v.  Yost,  64  Hun  155. 
A  bill  for  construction  may  be  filed 
after  a  partial  distribution  made  with- 
out notice  to  the  complainant,  Adams 
V.  Adams,   1  Dick.  (N.   J.)  298 ;  but 
not  after  a  final  distribution  and  ac- 
counting. Miles  V.  Strong,  60  Conn.  893. 
Such  bill  may  be  filed  by  the  i^ersonal 
representative    or    by   any   party   in 
interest.    Annin  «.  Van  Doren,  1  Mc- 
Cart.  136 ;  New  Jersey  (1877  Rev.  396,  § 
2) ;  Keteltas  9.  Keteltas,  53  How.  Pr. 
65 ;  First  Baptist  Church  o.  Robberson, 
71  Mo.  326 ;  e.  g.y  by  an  heir  at  law, 
Matteson  v.  Matteson.  51  How.  Pr.  276  ; 
Harris  «.  Slaght,  46  Barb.  471 ;  Wal- 
rath  f>.  Handy,  54  Barb.  259 ;  even  to 
declare  invalid  a  remainder  devised  to 
a  charity  and  to'remove  the  cloud  from 
the  heir*s  title,  Hemmje  9.  Meinen,  20 
N.  Y.  Supp.  619  ;  Stephenson  «.  Short, 
92  N.  Y.  483 ;  or  by  a  devisee,  Jones  tr. 
Jones,   1  How.   Pr.   N.  S.  510;   New 
York  (Code  C.  P.  §  1866) ;  or  a  bene- 
ficiary   under    a     continuing     trust. 
Giraud  «.  Giraud,  58  How.  Pr.  175. 
But  such  a  suit  cannot  be  brought  in 
equity  by  a  widow  having  only  a  legal 


interest,  Anderson  v.  Anderson,  112 
N.  Y.  104  ;  nor  by  an  heir  at  law  where 
his  rights  could  be  sufficiently  deter- 
mined in  an  action  of  ejectment,  Whit- 
ney V,  Whitney,  63  Hun  59 ;  Bowers  v. 
Smith,  10  Paige  193 ;  Post  f>.  Hover, 
33  N.  Y.  593 ;  nor  solely  to  declare  the 
will  invalid,  Higgins  v.  Union  Trust 
Co.,  82  N.  Y.  S.  R.  197  ;  nor  by  an  heir 
at  law  adversely  interested,  Horton  v. 
Cantwell,  108  N.  Y.  255 ;  Chipman  f>. 
Montgomery,  63  N.  Y.  221 ;  nor  solely 
for  construction  by  a  legatee,  Brad- 
hurst  t.  Field,  82  N.  Y.  8.  R.  430; 
Sutherland  v.  Roland,  11  Hun  328 ;  or 
devisee,  Duncan  v.  Duncan,  4  Abb. 
N.  C.  275  ;  nor  by  a  legatee  where  there 
is  no  trust,  Walrath  v.  Handy,  54  Barb. 
259 ;  nor  by  a  legatee  to  determine 
whether  the  condition  of  the  legacy  has 
been  sufficiently  performed.  Hobart 
College  V.  Fitzhugh,  27  N.  Y.  130.  So, 
a  devisee  in  possession  cannot  have  a 
bill  in  equity  to  establish  the  will 
against  the  heirs.  Anderson  v,  Ander- 
son, 112  N,  Y.  104.  But  courts  of 
equity  have  jurisdiction  to  "  set  up  "  a 
will  that  has  been  lost  or  destroyed  and 
establish  its  validity.  Wisener  v.  Mau- 
pin,  2  Baxt.  342. 

In  some  states  the  power  to  construe 
wills  is  expressly  conferred  by  statute. 
See  New  York  (Code  C.  P.  §  1866) ; 
Drake  v,  Drake,  41  Hun  366.  So,  to 
declare  a  will  void  for  the  incapacity  of 
the  testator.  Pryer  v.  Howe,  40  Hun 
383.  A  court  of  equity  may,  after  pro- 
bate, determine  the  validity  of  a  codicil 
charging  a  legacy  on  the  land  in  a  pro- 
ceeding by  a  devisee  for  the  construc- 
tion of  the  will,  Wilkinson  v.  Trustees, 
11  Stew.  (N.  J.)  514 ;  but  the  power  to 
construe  will  not  be  carried  to  the  ex- 
tent of  reforming  a  will,  Anderson  v. 
Anderson,  112  N.  Y.  104 ;  and  it  can- 
not establish  an  unexecuted  paper  as  a 
will,  even  where  the  power  is  given  by 
statute  to  determine  the  "  validity,  con- 
struction, and  effect."    Nelson  v,  Mc- 


b08 


Of  Remedies  for  Executors  and        [Pt.  V.  Bk.  I. 


Donald,  61  Hun  406  :  New  York  (Code 
C.  P.  §  1866). 

In  order  to  sustain  an  action  by  an 
executor  or  administrator  for  the  con- 
struction of  a  will  it  must  appear  that 
there  is  some  continuing  duty,  some 
trust  requiring  action  on  his  part. 
Oasperson  «.  Dunn,  16  Stew.  (N.  J.)  87  ; 
Powell  f>.  Denning.  22  Hun  235. 
Thus,  when  the  testatrix  charged  all 
her  real  estate  with  .payment  of  all  **  Just 
debts,  funeral  and  testamentary  ex- 
penses, and  all  of  the  pecuniary  lega- 
cies," with  no  words  of  trust  or  power 
in  the  executor  to  execute  a  conveyance 
or  to  sell  or  distribute  the  proceeds  of  a 
sale,  it  was  held  that  the  executor  could 
not  maintain  an  action  for  construction 
of  the  will  and  for  directions  and  in- 
structions as  to  tlie  same.  Dill  v, 
Wisner,  88  N.  Y.  153.  So  also,  an 
executor  having  no  title  as  such  in  the 
realty  of  the  testator,  and  not  alleging 
that  there  is  personal  property  in  his 
hands  for  distribution,  cannot  maintain  a 
bill  for  construction.  Parker  v.  Parker, 
119  Mass.  478.  On  a  bill  for  construc- 
tion and  direction  filed  by  an  executor 
the  court  will  not  adjudicate  upon  the 
nature  of  the  estate  of  the  devisees 
under  the  will,  where  the  executor  as 
such  has  no  interest  in  the  question. 
House  v.  Ewen,  10  Stew.  (N.  J.)  368 ; 
Miles  V.  Strong,  60  Conn.  803.  So,  in 
a  suit  for  construction  by  the  executors, 
the  court  will  not  decide  questions 
relating  to  the  validity  of  assignments 
made  by  beneficiaries  under  the  will. 
Jackson  v.  Thompson,  84  Me.  44.  But 
on  a  bill  by  the  executor  for  construe-^ 
tion,  and  for  final  settlement  of  his 
accounts,  the  assignees  of  a  legatee  are 
proper  parties,  and  their  rights,  as 
against  such  legatee,  may  be  determined. 
Barnes  v,  Blake,  58  Hun  625.  But  see 
as  to  determination  of  the  rights  of  the 
surviving  husband  of  a  legatee,  Qrim- 
ball  V.  Patton,  70  Ala.  626.  An  ex- 
ecutor cannot  file  a  bill  in  equity  to 


determine  whether  an  undisposed-of 
remainder  after  the  death  of  2^  life 
tenant  goes  to  the  heirs  or  residuary 
devisees,  Wilbur  «.  Moxam,  183  Mass. 
541  ;  nor  as  to  a  question,  the  determina- 
tion  of  which  can  only  become  neces- 
sary in  the  future,  «.  g.,  whether  a 
devisee  takes  a  life  estate  or  fee. 
Turner  «.  Lyman,  64  Vt.  167 ;  Blair  «. 
Johnson,  64  Vt.  598.  In  an  action  for 
construction,  if  the  executor  simply 
sets  out  the  will  and  asks  the  court  to 
construe  it,  leaving  the  matter  to  be 
litigated  between  the  parties  interested, 
the  complaint  is  in  the  nature  of  a  bill 
of  interpleader,  Wheeler  «.  Hartahom, 
40  Wis.  83 ;  and  where  heirs  and  all 
persons  in  interest  are  parties,  it  has 
been  held  that  it  is  within  the  proper 
scope  of  the  action  to  determine  what 
disposition  should  be  made  of  the  estate 
upon  the  death  of  the  life  tenant,  and 
that  the  decision  of  the  court  that  the 
entire  estate  was  personalty  and  distrib- 
utable as  such  was  binding  upon  all 
parties  to  the  action,  including  heirs. 
Matter  of  Vedder,  2  Connoly  548. 

Even  when  a  will  has  been  admitted 
to  probate,  it  may  be  declared  invalid, 
in  a  proceeding  brought  to  construe  and 
enforce  it,  on  a  cross  petition  directly 
attacking  its  validity.  Eelsey  v. 
Eelsey,  57  la.  383.  But  an  executor 
cannot  maintain  an  action  for  construc- 
tion in  the  Supreme  Court  of  New 
York  pending  a  proceeding  involving 
that  issue  in  the  surrogate's  court.  Both 
courts  having  concurrent  jurisdiction, 
that  which  first  obtains  Jurisdiction  is 
entitled  to  retain  it.  €^rlock  «. 
Vandevort,  128  N.  Y.  374.  And  ex- 
ecutors  have  no  standing  to  obtain  a 
Judicial  construction,  in  the  domestic 
courts,  of  a  foreign  will,  although  the 
property  devised,  the  trustee,  and  the 
cestui  que  trust  are  within  the  Jurisdic- 
tion and  residents  of  the  state  where  the 
construction  is  sought.  Cross  v.  United 
States  Trust  Co.,  61  Hun  282. 
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BiU  for  direction.  A  court  of  equity 
has  Jurisdiction  of  bills  for  direction  to 
executors  or  administrators.  Tredwell 
«.  Cordis,  5  Gray  841 ;  Toumans  v.  You- 
mans,  11  C.  E.  Gr.  149.  Direction  may 
be  given  to  executors  incidental  to  the 
construction  of  a  will.  Pond  v.  Allen, 
15  R  I.  171.  In  such  a  proceeding 
chancery  will  solve  doubtful  questions 
of  construction,  Beaver  «.  Lewis,  14 
Mass.  88 ;  Bonnell  v.  Bonnell,  2  Dick. 
<N.  J.)  540 ;  Crosby  9.  Mason,  32  Conn. 
482  ;  Goodhue  «.  Clark,  87  N.  H.  625  ; 
Pitman  v.  Ashley,  90  N.  C.  612 :  Beirne 
«.  Beirne,  88  W.  Va.  668  ;  but  such  ap- 
plications  for  advice  by  executors  are 
not  favored  by  the  courts  on  accoimt  of 
the  delay  and  expense  involved.  Crosby 
V.  Mason,  uhi  supra.  And  the  bill  will 
be  dismissed  where  there  is  no  doubt  as 
to  the  duty  of  the  executor.  Baxter  v. 
Baxter,  16  Stew.  (N.  J.)  82 ;  Douglas 
f>.  Tost,  64  Hun  155 ;  Casperson  v. 
Dunn,  15  Stew.  (N.  J.)  87 ;  Robinson 
f>.  McDiarmid,  87  N.  C.  455.  So,  if 
he  has  no  present  embarrassment 
preventing  the  performance  of  his 
duties,  in  which  case  a  demurrer  will  lie, 
Rexroad  v.  Wells,  13  W.  Va.  812 ;  or 
where  it  does  not  appear  that  he  has  any 
funds  wherewith  to  execute  the  direc- 
tion of  the  will  which  is  questioned. 
Rothgeb  «.  Mauck,  85  O.  St.  508. 
In  an  action  by  an  executor  for  advice 
and  direction  as  to  the  execution  of  a 
trust  the  court  will  not  consider  any 
matter  other  than  that  involved  in  the 
administration  of  the  trust  estate. 
Kincaid  v.  Beatty,  98  N.  C.  887.  The 
court  will,  however,  entertain  jurisdic- 
tion even  of  a  suit  for  interpleader  as  a 
bill  for  direction.  Stevens  v.  Warren, 
101  Mass.  564.  And  the  executors  may 
file  a  bill  for  advice  and  directions  as  to 
distribution  among  conflicting  claims 
against  the  estate.  Miles  v.  Peabody, 
64  Ga.  729.  So,  a  bill  by  the  executor 
to  ascertain  the  respective  rights  of  de- 
fendants in  testator's  estate  (not  main- 


tainable as  a  bill  of  interpleader  because 
of  the  executor's  interest  in  the  subject 
matter)  may  be  regarded  as  a  bill  for 
instructions,  although  praying  that  de- 
fendants be  compelled  to  interplead. 
Chase  v.  Ladd,  155  Mass.  417 ;  but  a  bill 
of  interpleader  for  instruction  is  not  a 
proper  mode  to  try  the  claims  of  credit- 
ors barred  by  the  Statute  of  Limitations. 
Bradford  v.  Forbes,  9  Allen  865.  As 
to  conditions  under  which  a  trustee 
under  a  will  cannot  maintain  a  bill  for 
instructions  generally,  see  Proctor  v, 
Heyer,  122  Mass.  525. 

BiU  for  ducovery.  An  executor  or 
administrator  may  have  a  bill  in  equity 
for  the  discovery  of  assets,  e,  ^.,  to  as- 
certain particulars  as  to  the  terms  of  a 
security  that  has  been  lost.  Wade  v.  Prit- 
chard,  69  111.  279  ;  Grimes  «.  miliary, 
88  ni.  Ap.  246 ;  or  to  disclose  a  secret 
trust  under  which  personal  property  was 
delivered  by  the  decedent,  Glbbens  «. 
Peeler,  8  Pick.  254 ;  or  to  disclose  the 
transactions  of  the  defendant  as  general 
agent  for  the  deceased,  Simmons  «. 
Simmons,  88  Gratt.  451 ;  or  to  establish 
the  payment  of  an  alleged  mortgage 
debt  of  the  decedent.  Craig  «.  Doherty, 
61  Miss.  96.  A  bill  in  equity  to  uncover 
assets  for  the  payment  of  debts  of  the 
decedent  should  be  in  behalf  of  all 
creditors,  and  all  must  share  expenses, 
to  be  paid  out  of  the  recovery.  Jack- 
son V.  McNabb,  89  Ark.  111. 

In  some  of  the  United  States  a  sum- 
mary proceeding  in  the  nature  of  a  bill 
in  equity  is  given  by  statute  to  the  per- 
sonal representative  for  that  purpose. 
New  York  (Code  C.  P.  §  2706-14). 
Michigan  (1882  An.  Stats,  g  5876). 
The  New  York  act  applies  to  property 
originally  received  by  the  intestate  and 
afterward  held  under  agreement  with 
the  administrator.  Matter  of  Cunard ,  2 
Connoly  16,  affd.  54  Hun  687 ;  and  to 
the  public  administrator  acting  under 
letters  issued  to  him  by  the  surrogate. 
Matter  of  Elias,  2  How.  Pr.  N.    8. 
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158 ;  but  not  to  a  mere  indebtedness  to 
the  estate.    Matter  of  May,  6  Dem.  846. 

In  other  states  these  statutes  have 
been  held  to  apply  as  well  to  open  and 
adverse  claims  as  to  cases  of  conceal- 
ment, Eans  V.  Eans,  79  Mo.  53 ;  but 
not  (before  1881)  to  lands  held  by  the 
heirs  adversely  to  a  grantee  of  the  ex- 
ecutor. Newkirk  «.  Tracey,  61  Mich. 
174.  Nor  to  actions  brought  by 
creditors  or  other  persons  interested 
against  the  executor  or  administrator. 
Meinzer  «.  Bevington,  42  O.  St.  825.  As 
to  procedure  under  such  statutes,  see 
also.  Matter  of  Mapes,  82  N.  Y.  8.  R. 
786 ;  Matter  of  Curry,  1  Civ.  Pro.  819 ; 
Matter  of  Spreen,  1  Civ.  Pro.  875; 
Matter  of  Wing,  41  Hun  452 ;  Perrin 
V.  Calhoun  49  Mich.  842 ;  Severn  v. 
Yoran,  15  Or.  644. 

Fi'audtUerU  conveyance  by  decedent. 
As  the  representative  of  creditors,  an 
executor  or  administrator  may  bring  an 
action  in  equity  to  set  aside  a  convey- 
ance of  the  decedent  made  in  fraud  of 
creditors,  Croswell  on  Exrs.  §  622; 
Schouler  on  Exrs.  §  509;  Welsh  v. 
Welsh,  105  Mass.  229 ;  Tuck  v.  Walker, 
106  N.  C.  285 ;  Ford  f>.  Exempt  Fire 
Co.,  50  Cal.  299 ;  Frost  tj.  Libby,  79 
Me.  56  ;  Craig  v,  Jennings,  81  O.  St. 
84 ;  as  well  as  a  fraudulent  judgment 
or  judgment  by  confession,  Clapp  «. 
Clark,  49  Fed.  Rep.  128 ;  or  a  chattel 
mortgage  or  transfer  of  personal  securi- 
ties, Martin  v.  Bolton,  75  Ind.  295; 
or  mortgages.  Parker  v,  Flagg,  127 
Mass.  28.  And  such  action  may  be 
brought  by  a  special  administrator. 
Ford  «.  Exempt  Fire  Co.,  50  Cal.  299 ; 
or  by  the  public  administrator,  Han- 
gen  V,  Hachemeister,  58  N.  Y.  Supp. 
582 ;  Southard  «.  Beaver,  72  N.  Y.  424 ; 
but  the  action  is  not  necessary  and  can- 
not be  maintained  where  the  deed  was 
not  delivered  or  recorded  until  after  the 
death  of  the  decedent.  Rousseau  «. 
Bleau,  181  N.  Y.  177.  And  such  a 
suit  can  only  be  brought  by  the  ad- 


ministrator or  executor  when  the  prop- 
erty is  necessary  for  the  payment  of  the 
debts  of  the  estate.  Estes  o.  Howland» 
15  R.  I.  127 ;  Kellogg  v.  Beeson,  58 
Mich.  840 ;  Judson  o.  Connolly,  4  La. 
An.  169 ;  Andrews  v.  Doolittle,  11  Conn. 
288 ;  Johnson  v.  Jones,  79  Ind.  141 ; 
McLane  v.  Johnson,  48  Vt.  48 ;  King 
V.  Boyd,  4  Or.  326  ;  Bonslough  «.  Bon- 
slough,  68  Pa.  St  495  ;  Cox  v.  Hunter, 
79  Ind.  590.  It  has  been  held  that  the 
distinction  between  a  right  of  action 
for  property  fraudulently  conveyed  by 
the  decedent  and  a  right  of  action  for 
property  of  value,  of  which  he  was  de- 
frauded in  his  lifetime,  is  that  in  the 
former  case  if  there  are  assets  sufScient 
to  pay  the  creditors  of  the  deceased 
fraudulent  debtor,  the  personal  repre- 
sentative has  no  right  of  action  as  trus- 
tee for  the  benefit  of  creditors,  whereas 
the  latter  action  is  maintainable  irre- 
spective of  the  amount  of  assets.  Curry 
f>.  Brockway,  12  Daly  17.  In  Califor- 
nia, where  such  suit  must  be  brought  by 
the  personal  representative  on  the  ap- 
plication of  creditors,  a  disallowed  and 
unad judged  claim  does  not  constitute 
a  creditor  within  the  meaning  of  the 
statute,  nor  will  an  order  be  granted 
allowing  a  creditor  to  sue  in  the  admin- 
istrator's name  for  such  purposes.  Ohm 
«.  Superior  Court,  85  Cal.  545. 

In  a  suit  by  the  administrator  to  set 
aside  a  conveyance  as  fraudulent  the 
burden  as  to  the  fraud  is  upon  him, 
Crittenden  v.  Basom,  46  Mich.  88  ;  al- 
though the  contrary  has  been  held  as 
to  undue  influence  in  a  deed  made  by 
the  deceased  to  his  daughter.  Paddock 
«.  Pulsifer,  43  Kan.  718.  And  the  sur- 
plus recovered  after  debts  are  paid 
goes  back  to  the  grantee,  Woemer  on 
Admn.  §  481 ;  Allen  v.  Ashley.  102 
Mass.  262 ;  McLean  «.  Weeks,  61  Me. 
277  ;  but  the  wife's  dower  is  reinstated, 
although  she  joined  in  the  conveyance 
that  was  set  aside.  Munger  v.  Perkins, 
62  Wis.  499. 


Ch.  II.] 


Administrators  in  Equity. 


511 


In  like  manDer  an  administrator 
may  file  a  bill  in  equity  to  enforce  an 
express  trust  for  creditors  provided  by 
the  deed  of  his  decedent,  Craig  v.  Jen- 
nings, 81  O.  St.  84 ;  Featherstone  v. 
Richardson,  68  Ga.  601 ;  or  to  set  aside 
a  disposition  of  property  by  the  de- 
ceased for  undue  influence,  Lore  v. 
Dierkes,  16  Abb.  N.  C.  47  ;  or,  in  Cali- 
fornia,  to  quiet  the  title  to  lands  of  the 
decedent.  Pennie  «.  Hildreth,  81  Cal. 
127.  And  he  may  revive  an  action  of 
the  decedent  to  have  his  deed  declared 
to  be  a  mortgage  (which  a  creditor  can- 
not do  even  on  the  administrator's  re- 
fusal). Grace  v.  Neil,  41  Ark.  165. 
In  New  York,  however,  a  judgment 
creditor  may  file  a  bill  to  vacate  a 
forged  mortgage  on  the  property  of 
the  decedent.  National  Bank  of  West 
Troy  f>.  Levy,  127  N.  Y.  647. 

So,  an  administrator  de  bonis  non  may 
file  a  bill  in  equity  to  set  aside  a  fraud- 
ulent conveyance  by  his  predecessor, 
Duffy  V.  State,  115  Ind.  851 ;  and 
after  obtaining  judgment  against  his 
predecessor  for  conversion  of  the  assets 
of  the  estate  may,  without  collecting 
the  Judgment  from  the  sureties,  file  a 
bill  in  equity  to  set  aside  a  conveyance 
by  the  administrator  as  land  bought 
by  him  with  the  trust  funds.  Harvey 
V.  State.  128  Ind.  260.  So,  an  ad- 
ministrator de  bonU  non  may  maintain 
a  suit  to  set  aside  a  fraudulent  deed 
made  by  one  against  whom  the  first 
administrator,  as  such,  held  a  note  and 
judgment.  Shell  «.  Boyd,  82  S.  C. 
859  ;  or  to  enforce  a  lien  on  lands  given 
to  secure  a  note,  although  the  note  was 
taken  in  the  individual  name  of  his 
predecessor.  Barrus  i?.  Boulbac,  2 
Bush  89. 

If  the  property  is  needed  for  debts,  it 
is  the  duty  of  the  administrator  to 
contest  the  fraudulent  conveyance. 
Wheeler  «.  Single,  62  Wis.  880 ;  An- 
drew ft,  Hindeman,  71  Wis.  148 ;  see 
also,  WUconHn  (1889  An.  State.  §  3882) ; 


Matter  of  Hart,  60  Hun  516.  In  case  of 
his  neglect  to  do  so  his  discharge  may 
be  refused,  Matter  of  Hart,  ubi  tupra; 
and  he  is  liable  to  creditors  for  neglect 
to  do  so,  Danzey  v.  Smith,  4  Tex.  411 ; 
and  such  a  conveyance  may  be  set  up 
by  creditors  against  the  plea  of  plene 
administramt,  Burckmyer  v.  Mairs, 
Riley  208.  In  Connecticut  and  Massa- 
chusetts, he  should  inventory  such 
property  if  it  is  needed  for  debts, 
Bassett  v.  McEenna,  52  Conn.  487 ;  and 
may  be  removed  for  refusal  to  do  so 
on  request  of  a  creditor  and  offer 
of  sufficient  indemnity.  Andrews  «. 
Tucker,  7  Pick.  250. 

In  some  states,  however,  the  adminis- 
trator or  executor  is  not  allowed  to  file 
a  bill  to  set  aside  the  conveyance  of  his 
decedent  as    fraudulent,  but  the  bill 
must  be  filed  by  a  creditor.    Woerner 
on  Admin.  §  296  ;  Davis  v.  Swanson,  54 
Ala.  277;  Anderson  «.  Brown,72Ga.  718; 
Blake  v.  Blake,  58  Miss.  182  ;  Partee  v. 
Matthews,  Id.  140  ;  Wilson  v.  Deman- 
der,  71    Tex.  608 ;  Willis    v.    Smith. 
65  Tex.  666.    The  creditor  may  bring 
such  action   if  the  property  is  needed 
for  debts.    German  Bank  v,  Leyser,  50 
Wis.  258 ;  Burtch  «.  Elliott,  8  Ind.  99. 
So,  to  recover    chattels    fraudulently 
transferred,   Burton    v.    Fainholt,    86 
N.  C.  260  ;  or  to  set  aside  a  fraudulent 
judgment  entered  by  collusion  against 
the  deceased  administrator,  Spoon  v. 
Smith  (S.  C),  15  S.  E.  Rep.  800;  or  to  set 
aside  a  fraud  in  which  the  administrator 
has  participated.    Gardner,  17  R.  I.  751. 
In  Maryland,  the  bill  may  be  filed  by  an 
administrator  for  the  creditors.  Bank  «. 
Hume,  8  Mackey  860 ;  or  by  a  single 
creditor,  Tieruey  v,  Corbett,  2  Mackey 
264  ;  but  not,  it  seems,  by  an  executor. 
Id.    And  a  creditor  may  hold  the  fraud- 
ulent purchaser  liable  for  the  proceeds 
of  the  property  sold  by  him.    Jackson 
V,  McNabb,   89    Ark.    111.    But    the 
creditor  who  sues  to  set  aside  such  a 
conveyance  should  make  the  persoiiiil 
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representative  a  party,  Qibbs  v.  Hodge, 
65  Ala.  866 ;  Tuck  9.  Walker,  106  N. 
C.  286  ;  North  Carolina  (1882  Code,  g 
1446) ;  specially  if  the  conveyance  was 
made  to  the  heirs,  Vestal  v.  Allen,  94 
Ind.  268  ;  although  it  has  been  held  to 
be  unnecessary  to  make  the  administra- 
tor a  party,  Coflfey  «.  Norwood,  81 
Ala.  612 ;  or  the  widow  and  next  of  kin 
of  the  decedent,  Holladay  v.  Holladay, 
27  S.  G.  622 ;  but  the  grantee  is,  of 
course,  a  necessary  party.  Fraser  «. 
Passage,  68  Mich.  551.  Such  an  action 
may  be  barred  by  laches,  and  cannot  be 
brought  by  a  creditor  after  ten  years. 
Perry  «.  Fountain,  83  Va.  451 ;  nor,  in 
Indiana,  by  an  administrator  after  five 
years.  Bushnell  v.  Bushnell,  88  Ind. 
408. 

Parties — Co-executors.  In  equity  in 
suits  brought  by  co-executors  the  rule  is 
that  only  those  who  have  proved  the 
will  and  qualified  must  be  parties. 
Rinehart  «.  Rinehart,  2  McCart.  44 ; 
Marsh  9.  Oliver,  1  McCart.  262 ;  Alex- 
ander  9.  Rice,  62  Mich.  451.  But  all 
co-executors  taking  out  letters  should 
Join,  although  they  have  filed  separate 
inventories.  Matter  of  Slingerland,  86 
Hun.  575,  revg.  Tracy «.  Slingerland,  8 
Dem.  1.  And  when  letters  are  once 
issued,  all  the  executors  are  co-execu- 
tors, although  one  took  letters  under  an 
original  probate  and  the  other  under 
probate  (of  a  foreign  will)  by  exempli- 
fied copy  from  another  state.  Will  of 
Coursen,  8  Gr.  Ch.  408,  If  a  co-execu- 
tor  who  jias  qualified  is  unwilling  to  be 
.  made  a  complainant,  he  should  be  made 
a  party  defendant.  Dare  v«  Allen,  1 
Gr.  Ch.  288.  The  rule  that  a  non- 
qualifying executor  cannot  be  sued  at 
law  by  his  co-executors  who  have  proved 
the  will,  for  assets  of  the  estate  that 
have  come  into  his  hands,  does  not 
prevail  in  equity.  Marsh  t>.  Oliver,  1 
McCart.  259.  One  executor  may  sue  his 
co-executor  individually  for  an  individ- 
ual debt  to  the  estate  (not  Joining  him 


as  a  complainant),  Ransom  «.  G«er,  8 
Stew.  (N.  J.)  249  ;  or  as  co-executor, 
to  compel  him  to  give  security  for  his 
administration,  Martin  9.  Martin,  4 
Harr  (N.  J.)  44  ;  or  to  pay  money  into 
a  specific  fund  as  directed  by  the  will, 
Evans  v.  Evans,  8  C.  E.  Gr.  71  ;  and 
may  revive  an  equity  suit  against  his 
co-executor  which  was  begpm  by 
the  testator,  McGregor  «.  McGregor,  85 
N.  Y.  218 ;  or '  may  bring  suit  in  his 
individual  name  against  his  co-executor 
for  a  debt  due  to  him  from  the  decedent 
(not  making  himself  a  party  defendant). 
Black  V.  Shreeve,  8  Halst.  Ch.  440. 
But  on  a  bill  for  settlement  of  the  estate 
he  cannot  as  administrator  and  heir  make 
himself  both  complainant  and  defendant 
Groves  9.  Williams,  68  Ga.  598. 

Action  by  other  parties.  If  the  admin- 
istrator colludes  with  a  debtor  of  the 
estate  to  the  injury  of  the  next  of  kin, 
they  may  proceed  in  equity  against  the 
debtor.  Fleming  «.  McKesson,  8  Jones 
Eq.  816.  So,  the  next  of  kin  may 
proceed  against  the  decedent's  surviving 
partner  for  conversion  of  the  partner- 
ship assets,  on  the  refusal  of  the  admin- 
istrator to  sue,  making  the  administrator 
and  the  other  parties  interested  defend- 
ants, Ravenscraft  «.  Ravenscraft,  22 
Kan.  20  ;  although  next  of  kin,  legatees, 
or  creditors  cannot  ordinarily  file  a  bill 
against  the  decedent's  surviving  partner 
for  the  sole  purpose  of  compelling  him 
to  account  and  settle  with  the  personal 
representative.  Harrison  «.  Righter, 
8  Stockt.  889.  So,  a  court  of  equity 
will  entertain  their  suit  for  an  account- 
ing by  a  defendant,  who  has  in  his  bands 
all  the  property  of  the  estate,  where 
there  has  been  no  administration  and 
there  are  no  debts  and  all  parties 
Interested  are  before  the  court,  Hooper 
V.  Holmes,  8  Stockt.  122  ;  or  a  suit  of  a 
widow's  sole  legatee  (there  being  no 
debts  and  no  administration)  for  waste 
committed  on  her  statutory  estate 
during  her  life,  De  Bardelaben  v.  Stou- 
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denmire,  82  Ala.  674 ;  or  of  the 
residuary  legatee  to  enforce  a  vendor's 
lien  after  settlement  of  the  executor's 
accounts.  Bogan  v,  Hamilton,  90  Ala. 
454.  The  heirs  of  the  complainant  are 
the  proper  persons  to  revive  a  bill  for 
specific  perfonnance  of  an  agreement 
to  convey  lands  after  decree  for  the 
complainant,  and  the  executor  and 
persons  interested  in  the  personal  estate 
under  the  will  should  be  made  parties. 
Lanning  v.  Cole,  2  Halst.  Ch.  102; 
Downing  o.  Risley,  2  McCart.  98.  So, 
one  descendant  and  heir,  entitled  to  a 
mortgage  made  to  the  decedent  and  his 
heirs  to  secure  a  trust  for  the  benefit  of 
the  decedent  and  his  issue,  may  fore- 
close the  mortgage  without  an  assign- 
ment to  him,  making  the  administrator 
and  the  other  issue  parties.  Sargent  v. 
Baldwin,  60  Vt.  17. 

On  the  other  hand,  the  administrator 
of  a  mortgagee  in  possession  under 
foreclosure  is  the  proper  complainant  in 
a  bill  against  an  heir  of  the  mortgagee 
for  waste.  Palmer  v,  Stevens,  11  Cush. 
147.  So,  the  administrator  (and  not  the 
heirs)  is  the  proper  party  to  enforce 
a  vendor's  lien  for  the  purchase  moneys 
of  lands  sold  by  the  administrator  for 
debts.    Dugger  v,  Taylor,  60  Ala.  604. 

On  the  other  hand,  one  surviving 
joint  obligee  may  maintain  an  action 
without  making  the  executor  of  the 
deceased  obligee  a  party.  Freeman  «. 
Scofield,  1  C.  £.  Gr.  28.  The  personal 
representative  of  a  cestui  que  trust  is 
not  the  proper  party  to  enforce  a  trust 
in  real  property  by  compelling  a  con- 
veyance of  the  land.  Janes  «.  Throck- 
morton, 57  Cal.  868.  So,  the  exec- 
utor is  not  the  proper  party  to  procure 
a  sale  of  the  lands  of  the  decedent 
(which  the  testator  had  directed  should 
not  be  sold  except  for  that  purpose)  for 
the  maintenance  of  the  son,  but  the  bill 
should  be  filed  in  the  name  of  the  son 
himself.  Walker  v.  Walker,  9  Stew. 
(N.  J.)  876. 


But  the  living  beneficiaries  and  repre- 
sentatives of  those  deceased  may  all  join 
in  an  action  against  an  executor  for  mis- 
appropriating real  and  personal  prop- 
erty. Butler  V,  Lamson,  72  Mo.  227. 
So  the  representatives  of  the  remain- 
derman and  the  deceased  life  tenant 
may  join  to  enforce  a  mortgage  given 
by  a  deceased  executor  for  the 
trust  fund  and  the  arrears  of  interest. 
Lauterman  «.  Lauterman,  15  Stew. 
(N.  J.)  819.  So,  a  surety  may  join 
with  the  administrator  of  the  principal 
debtor  to  vacate  a  fraudulent  convey- 
ance of  the  deceased  principal.  Strong 
«.  Taylor  School  Township,  79  Ind. 
208. 

Statute  of  LimitaUans,  An  executor 
who  has  given  a  mortgage  on  his  own 
property  to  secure  to  an  infant  distribu- 
tee the  share  that  may  be  found  due 
him  on  an  accounting  cannot  claim  a 
discharge  of  the  mortgage  by  any  lapse 
of  time  on  his  failure  to  render  an 
account  or  to  keep  books  from  which 
a  correct  account  could  be  stated. 
Morgan  v.  Morgan,  6  Dick.  (N.  J.)  478. 
So,  where  the  administrator  is  the  sur- 
viving partner  of  the  deceased,  he  can- 
not be  relieved  from  accounting  for 
partnership  assets  by  any  lapse  of  time. 
Juillard  v.  Orem,  70  Md.  466.  But  the 
general  Statute  of  Limitations  will  bar  a 
bill  in  equity  to  set  aside  a  fraudulent 
conveyance.  Syme  v.  Riddle,  88  N.  C. 
468 ;  Forde  «.  Exempt  Fire  Co.,  60 Cal. 
299;  Bushnell  v,  Bushnell,  88  Ind. 
408 ;  Cook  v.  Chambers,  107  Ind.  67 ; 
Cox  V,  Hunter,  79  Ind.  590.  .  In  New 
York,  the  statute  does  not  begin  to 
run  until  after  the  appointment  of 
an  administrator,  in  favor  of  debtors 
of  the  estate  generally,  Code  C.  P.  § 
892 ;  or  of  a  surviving  partner,  Cohen 
V.  Hymes,  64  Hun  64 ;  or  the  pur- 
chaser of  property  of  the  estate  (for 
unpaid  purchase  money).  Dunning 
V.  Ocean  National  Bank,  61  N.  Y. 
479. 


33 


514 


*BOOK  THE  SEOOKD. 

OF  REMEDIES  AGAINST  EXECUTORS  AND  ADMINISTRATORa 

In  the  last  place,  it  is  proposed  to  treat  of  the  Remedies  against 
executors  and  administrators,  by  means  of  which  their  various  duties 
and  liabilities  may  be  enforced  in  the  Queen's  Bench  and  Chancery 
Divisions  of  the  High  Court  of  Justice  respectively. 

Before  entering  on  this  subject,  it  may  be  remarked,  that  no  suit 
can  be  brought  against  any  executor  or  administrator, 
in  his  official  capacity,  in  the  court  of  any  country  but 
that  from  which  he  derives  his  authority  to  act  by  virtue  of  the  pro- 
bate or  letters  of  administration  there  granted  to  him  (a).  There- 
fore, if  a  foreign  creditor  wishes  a  suit  to  be  brought  here,  in  ordej- 
to  reach  the  effects  of  a  deceased  testator  or  intestate  situate  in 
England,  it  will  be  necessary,  before  the  suit  can  be  maintained,  not- 
withstanding an  executor  or  administrator  has  been  appointed  abroad, 
that  an  English  personal  representative  should  also  be  duly  consti- 
tuted by  grant  from  the  Probate  Court  here ;  for  the  foreign  executor 
or  administrator  is  not  liable  to  be  sued,  in  his  official  character,  in 
this  country  (ft).  But  it  must  be  observed,  that  if  he  shoidd  coUect 
the  effects  or  debts  of  the  deceased  found  or  due  in  England,  without 
talking  out  letters  of  administration  here,  he  would  thereby  become 
liable  as  executor  de  sen  tarty  to  the  extent  of  the  assets  so  received 
by  him  (c). 

(a)  Story's  Confl.  s.  513.  suit  in  equity,  the  presence  of  an  ex- 

(b)  Tyler  v.  Bell,  1  Keen,  826,  829.  ecutor  de  son  tort  in  court  will  not  dis- 
Story's  Oonfl.  ss.  513,  514.  Flood  v,  pense  with  that  of  a  regular  represen- 
Patterson,  29  Beav.  295.  tative :  Penny  v.  Watts,  2  Phill.  Ch.  C. 

(c)  See  ante,  pp.  *208,  *209.  But  in  a      152.    See  post,  pp.  '1912,  *1914. 

f  Action  against  foreign  executovB,  against  a  foreign  executor  or  adminis- 
In  the  United  States,  as  in  England,  an  trator,  Orosweli  on  Executors  §  670 ; 
action  at  law  will  not,  generally,  lie      Redfield  Surr.  Prac.  416 ;  Stoiy  Confl. 
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L.  §§  618, 614,  b  ;  Yermiljea  v.  Beatty, 
«  Barb.  429 ;  Metcalf  v,  Clark,  41  Barb. 
46;  Vaughan  v.  Northrup,  16  Pet  1  ; 
see  too.  Vol.  II.  p.  431,  ubi  supra; 
although  he  may  have  been  served  with 
process  in  the  state,  Security  Insur- 
ance Co.  o.  Taylor,  2  Biss.  446  ;  much 
less  against  a  nonresident  foreign  ex- 
ecutor by  attachment.  Miller  v.  Leeds, 
23  Vroom  366.  And  he  cannot  be  sub- 
stituted as  defendant  in  a  pending  suit 
on  the  death  of  his  intestate,  in  the 
absence  of  a  statute  providing  for  such 
substitution.  Matter  of  Webb,  11  Hun 
124 ;  nor  be  admitted  to  defend  an 
action  to  quiet  title  to  lands.  Beaman 
T.  Elliott,  10  Cush.  172.  Even  a  court 
of  equity  cannot,  in  general,  render  a 
decree  against  him  and  enforce  satis- 
faction out  of  assets  in  the  jurisdiction. 
Sparks  v.  White,  7  Humph.  25.  And 
he  cannot  be  called  to  account  for  per- 
sonal property  held  by  him  as  such 
within  the  jurisdi(;tion.  Norton  v. 
Palmer,  7  Cush.  528. 

A  foreign  executor  or  administrator 
may,  however,  waive  his  right  to 
immunity  by  his  voluntary  appearance 
in  a  pending  suit.  Newark  Savings 
Institution  f.  Jones,  8  Stew.  (N.  J.) 
407 ;  Davis  v.  Connelly,  4  B.  Mon.  186. 
And  he  may  be  admitted,  under  the 
Minnesota  statute,  to  defend  an  action 
against  his  Intestate  pending  at  the 
time  of  his  death.  Brown  v.  Brown,  86 
Minn.  191 ;  1878  G.  S.  c.  68.  §  16.  So, 
where  a  foreign  representative  moves 
into  the  jurisdiction  without  having 
settled  his  accounts  in  the  place  of  his 
appointment,  he  may  be  sued  for  an 
accounting  and  for  payment  of  legacies. 
Colbert  v.  Daniel,  82  Ala.  829.  And  if 
he  brings  assets  with  him  from  his 
own  jurisdiction  into  the  foreign  juris- 
diction, he  may  be  held  there  to  the 
extent  of  such  assets,  Campbell  v, 
Tousey,  7  Cow.  64  ;  Gulick  t>.  Gulick, 
38  Barb.  92  ;  as  well  as  the  sureties  on 
Ills  administration  bond  who  had  also 


moved  into  the  jurisdiction.  Johnson 
«.  Jackson,  66  Ga.  826.  But  assets 
sent  to  him  (in  a  jurisdiction  where  he 
resides,  but  has  taken  no  letters)  from  a 
co-administrator  in  a  foreign  jurisdic- 
tion, will  be  regarded  as  held  by  him 
as  the  agent  of  the  sender.  Sedgwick 
V.  Ashbumer,  1  Bradf.  106 ;  see  too, 
Campbell  «.  Sheldon,  18  Pick.  8.  In 
Connecticut,  a  distinction  is  made  be- 
tween assets  imported  into  a  jurisdic- 
tion and  those  collected  there,  and  as  to 
the  latter  the  foreign  representative  is 
held  liable  to  action  and  accounting 
there.  Hedenberg  v.  Hedenberg,  46 
Conn.  80 ;  Marcy  v,  Marcy,  82  Conn. 
808.  For  other  cases  on  foreign  assets, 
see  Vol.  III.  p.  133,  vM  supra, 

A  foreign  executor  may  be  held  in 
any  jurisdiction  on  his  own  contracts 
and  acts.  Thus,  a  court  of  equity  will 
take  jurisdiction  against  him  for  the 
specific  performance  of  a  contract  made 
by  him  as  executor  to  assign  a  judgment 
belonging  to  the  estate,  Johnson  v. 
Wallis,  112  N.  Y.  230 ;  or  to  restrain 
waste  and  protect  the  property  of  the 
estate  for  administration.  Field  f>. 
Gibson,  66  How.  Pr.  232. 

A  domestic  executor  or  administrator 
cannot  be  sued  as  such  in  a  foreign  jur- 
isdiction on  a  domestic  judgment  ren- 
dered against  him,  Pond  v.  Makepeace, 
2  Met.  114  ;  much  less,  in  his  own  juris- 
diction, on  a  judgment  rendered  in  an- 
other jurisdiction  against  the  ancillary 
foreign  administrator,  Dent  f.  Ashley, 
Hempst.  64  ;  Cresswell  v.  Slack,  68  la. 
110 ;  King  v,  Clarke,  2  Hill  (S.  C.)  611 ; 
Brodie  v.  Bickley,  2  Rawle  431  ;  unless 
assets  be  traced  from  the  foreign  admin- 
istrator into  the  hands  of  the  domestic 
administrator.  Carrigan  «.  Sample,  72 
Tex.  806.  In  general,  such  foreign 
judgment  against  an  ancillary  adminis- 
trator is  not  conclusive  against  the  do- 
mestic administrator,  Stacy  «.  Thrasher, 
6  How.  44  ;  McGarvey  o.  Darnall,  184 
111.  867  ;  nor  even  prima  facie  evidence 
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of  the  debt ;  Price  v.  Mace,  47  Wis. 
28  ;  although  it  is  admissible  as  evidence 
of  the  fact  of  a  Judgment  having  been 
rendered  on  the  demand.  Hill «.  Tucker, 
18  How.  468.  In  like  manner  present- 
ment or  filing  of  a  daim  in  one  jurisdic- 
tion does  not  amount  to  its  presentment 
in  another.    McLean  «.  Meek,  18  How. 


16.  And  a  suit  pending  in  a  foreign 
jurisdiction  (testator's  domicil)  to  enforce 
a  foreign  will  for  its  citizens  is  no 
bar  to  a  similar  suit  In  another  state, 
where  the  trustee  resided,  and  against 
the  same  trustee,  for  the  protection 
of  its  citizens.  Davis  o.  Morris,  n 
Va.  21. 
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•CHAPTER  THE  FIBST. 


OF  REMEDIES  AGAINST  EXECUTORS  AND  ADMINISTRATORS  AT  LAW.t 


An  action  of  debt  did  not  formerly  lie  against  an  executor  or  ad- 
ministrator upon  a  simple  contract,  when  the  testator  no  action  lay  at 
or  intestate  could  have  waged  his  law  (a).  ^naun  execute 

But  Stat.  3  &  4  Wm.  IV.  c.  42,  s.  13,  aboUshed  wager  Stof  Slud'^hlTv'; 
of  law,  and  by  s.  14  enacted  that  "  aa  action  of  debt  on  ^"^  ^  ^^• 
simple  contract  shall  be  maiiitainable  in  any  Court  of  Common  Law 
against  any  executor  or  administrator." 

No  action  of  account  lay  against  an  executor  or  administrator  at 
common  law ;  because  the  account  rested  in  the  privity 
and  knowledge  of  the  deceased  only  (b) :  But  this  action  Acxtion  of  account. 
was  given  by  stat.  4  &  5  Ann.  c.  16,  s.  27. 

An  action  does  not  lie  against  an  executor  for  a  general  legacy  (c) 
even  though  he  may  have  expressly  promised  to  pay  (d).  ^o  acuon  at  law 

And  an  action  at  law  for  a  distributive  share  of  an  J^**tof*fOT*  "g"! 
intestate's  property  cannot  be  maintained  against  the  «"^'«8»cy* 
personal  representative,  although  he  may  have  expressly  promised  to 
pay  (c). 

•But  the  law  is  different  with  respect  to  specific  legacies  j  for,  after 
an  assent  by  an  executor  to  a  specific  legacy,  he  is 

X  o     V  /  aeouBf  as  to  a  spe- 

dearly  liable  at  law  to  an  action  by  the  legatee ;  because  ciac  legacy  i^r 
the  interest  in  any  specific  thing  bequeathed  vests  at 


t  See  American  note  at  end  of  this 
chapter. 

(a)  Barry  v.  Robinson,  1  N.  R.  293. 

(b)  Co.  Litt.  89,  b.    2  Inst.  404. 
(e)  Beeks  v.  Stnitt,  5  T.  B.  690. 

(d)  Jones  v>  Tanner,  7  B.  &  0.  542. 

(e)  See  Accord.  Holland  v.  Clark,  1 T. 
&  C.  Ch.  C.  151, 167,  per  Knight  Bruce, 
V.-C.  See  also  Johnson  t'.  Johnson, 
3  B.  &  P.  169,  where  Lord  Alvanley, 
C.  J.,  observed  that,  ''if  an  executor, 

,  t.hiTilriTig  that  he  has  settled  the  affairs 


of  his  testator,  pay  the  legacies,  I  have 
no  difficulty  in  saying  that  a  Court  of 
Common  Law  would  not  entertain  an 
action  for  money  had  and  received 
against  a  legatee,  since  such  a  Court 
cannot  take  into  consideration,  as  a 
Court  of  Equity  would  do,  the  mode  in 
which  the  funds  might  have  been  ap- 
plied.''  See  as  to  an  action  for  a  legacy 
charged  on  land,  Braithwaite  v.  Skin- 
ner, 5  M.  &  W.  313. 

^  [•1828]     [•1829] 
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law  in  the  legatee,  upon  the  assent  of  the  executor  (/).  Therefore,  a 
devisee  of  chattel  leaseholds  may  bring  an  action  to  recover  them 
against  the  executor,  after  an  assent  by  him  to  the  bequest  (^r).  So 
an  action  of  trover  will  lie  for  a  specific  legacy,  after  the  executor 
has  assented  (A). 

It  must  also  be  observed,  that  executors  may,  by  arrangement  with 

the  legatees,  cease  to  hold  the  money  bequeathed  in 
ceased  to  hold  the  their  character  of  executors ;  in  which  case  they  are 

obviously  liable  to  be  sued  at  law ;  Thus,  in  Gregory 
V.  Harman  (t),  the  plaintiff  and  three  others  being  residuary  legatees 
under  the  will  of  one  T.  P.,  the  defendants,  as  the  executors  named 
in  the  wiU,  accounted  with  them,  and  having  paid  to  the  latter  the 
respective  sums  due  to  them  thereon,  took  from  them,  and  from  the 
plaintiff,  a  release,  but  did  not  pay  the  plaintiff  his  share,  he  having 
consented  to  allow  it  to  remain  in  their  hands.  And  it  was  held,  that 
the  money  not  being  retained  by  the  defendants  in  their  character 
of  executors  the  plaintiff  was  entitled  to  recover  it  in  an  action  at 
law.  Again,  in  Hart  xk  Minors  (j),  E.  by  wiU  bequeathed,  subject  to 
debts  and  legacies,  the  residue  of  his  personal  estate  to  his  executors, 
upon  trust  to  divide  the  same  into  two  equal  parts,  and  to  divide 
one  of  such  parts  into  six  equal  shares,  and  to  pay  one  of  such 
shares  unto  each  of  his  cousins,  E.  T.,  J.  W.,  and  J.  H.,  and  the 
remaining  shares  as  therein  mentioned,  and  appointed  M.  his  exec- 
utor, who  duly  proved  the  will :  M.,  having  taken  upon  himself  the 
execution  of  tlie  will,  called  a  meeting  of  the  residuary  legatees, 
at  which  J.  H.  was  present,  and  exhibited  an  account,  charging  him- 
self with  assets,  and  paid  some  of  ♦the  legatees  the  greater  portion 
of  their  share  of  the  residue,  and  was  about  to  pay  J.  H.,  but  was 
prevented  from  so  doing;  Another  meeting  was  afterward  called, 
at  which  J.  H.  was  not  present,  when  the  executor  exhibited  another 
account,  charging  himself  with  assets,  and  crediting  himself  with 
payments  and  disbursements,  and,  amongst  others,  with  having  paid 
"  cash  for  legacy  duties :"  To  this  was  appended  a  supplemental  ac- 
count, containing,  amongst  others,  the  following  item:  "By  cash 
retained  for  J.  H.,  179Z.  IO5. : "  In  an  action  for  money  had  and  re- 
ceived, and  on  an  account  stated,  brought  by  J.  H.  against  the  exec- 
utor to  recover  the  amount  of  the  legacy,  it  was  held  by  the  Barons 

(/)  ^«te,  p.n231.  (<)  1  Moore  &  P.  209. 

(fir)  Doe  V.  Guy,  3  East,  120.  (0  2  Crompt.  &  M.  700. 

(»)  Williams  r.  Lee,  3  Atk.  223. 
[•1830] 


Ch.  L] 


Administrators  at  Law, 


519 


of  the  Exchequer,  that  the  action  was  maintainable,  on  the  ground 
of  a  certain  sum  having  been  received  and  retained  by  the  defendant 
for  the  plaintiff's  use,  by  which  the  defendant  ceased  to  hold  the  money 
in  his  character  of  executor  (*). 

The  jurisdiction  of  the  County  Courts  is,  by  stat.  51  &  52  Vict, 
c.  43,  s.  58,  extended  to  the  recovery  of  a  demand  not  ^^  ^  ^^  vict  c.  48  • 
exceeding  50Z.,  for  the  amount  or  part  of  the  amount  of  leguy.  ^.,  not 
a  distributive  share  under  an  intestacy,  or  of  any  leg-  cSSSawf  in^iS- 
acy  under  a  will  (Z).t  *^^"*- 

Where  money  is  bequeathed  to  an  executor  in  trust,  that  is,  where 
he  has  trusts  to  perform  with  respect  to  the  bequest  which  do  not 
form  part  of  the  ordinary  duties  of  an  executor,  the  case  is  not  within 
section  58  (w),  but  a  bequest,  though  made  in  terms  to  an  executor 
in  trust,  will  be  within  ♦the  section  if  the  executor  has  really  nothing 
more  to  do  than  he  woidd  be  bound  to  do  upon  a  simple  bequest  to 
a  legatee  (w).  And  all  cases  involving  the  execution  of  trusts  within 
and  to  the  amount  of  500Z.  are  within  the  equity  jurisdiction  con- 
ferred on  the  County  Courts  by  section  67. 

It  has  been  shown,  that  in  the  case  of  an  action  brought  }nf  execu- 
tors, they  should  all  join,  whether  they  have  adminis- 
tered or  not  (o).  But  the  rule  as  to  joinder  was  differ- 
ent in  actions  against  executors  or  administrators :  Therefore,  where 
the  defendant  pleaded  in  abatement  that  he  had  one  or  more  co- 
executors  who  ought  to  be  joined,  he  must  have  averred,  not  only 
that  the  co-executor  was  alive  (;?),  but  that  he  had  administered; 


(k)  See  also  Oorton  v.  Dyson,  1  Brod. 
&  Bing.  219.  Moert  v,  Moessard,  1 
Moore  &  P.  8.  Rose  v.  Savory,  2  Bing. 
N.  S.  145.  Wasney  v.  Eamshaw,  4 
Tyrwh.  806.  Roper  v.  Holland,  3  A.  & 
E.  99.  Edwards  v.  Bates,  7  M.  &  Gr. 
590.  Bartlett  v,  Dimond,  14  M.  &  W. 
49,  56.  Pardee  v.  Price,  16  M.  &  W. 
459,  by  Rolf  e,  B.  Bond  v.  Nurse,  10  Q. 
B.  244.  Edwards  v.  Lowndes,  1  E.  &  B. 
81.  Topham  v.  Morecroft,  8  E.  &  B.  972. 

(0  The  County  Court  has  also,  by 
sect.  67  of  the  same  statute,  jurisdic- 
tion in  administrations  and  execution 
of  trusts  to  the  extent  of  500/. 

t  See  American  note  at  end  of  this 
chapter. 


(m)  Hewston  v.  Phillips,  11  Exch.  699. 
See  further,  as  to  what  is  a  claim  for  a 
legacy,  Longbottom  v,  Longbottom,  8 
Exch.  203. 

(n)  Pears  v,  Wilson,  6  Exch.  833.  See 
also  Re  Fuller,  2  E.  &  B.  573.  The 
County  Court  may  well  try  a  question 
of  devastavit  in  such  a  suit :  Winch  v. 
Winch,  13  C.  B.  128.  The  grant  of  let- 
ters of  administration  is  part  of  the 
cause  of  action :  Re  Fuller,  2  E.&  B.  573. 

(o)  This,  however,  is  subject  to  the 
operation  of  R.  S.  C.  1883,  Ord.  XVI. 
r.  11,  antef  p.*1777. 

(p)  Hilbert  v.  Lewis,  1  Freem.  268. 
Pleas  in  abatement  are  now  abolished. 
See  ante,  p.*1777. 
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because  it  was  only  necessary  to  sue  so  many  of  the  executors  as  had 
administered  (9). 

Formerly  in  an  action  against  a  married  woman  executrix,  the 
husband  must  have  been  joined  as  a  defendant,  but  now  by  the 
Married  Women's  Property  Act,  1882,  sect.  18,  a  married  woman  who 
is  an  executrix  or  administratrix  alone  or  jointly  witii  any  other  per- 
son  or  persons  may  sue  or  be  sued  without  her  husband  as  if  she 
were  s,feme  sole. 

If  one  of  two  executors  dies,  an  action  cannot  be  brought  against 
the  surviving  executor  and  the  executor  of  the  deceased  executor, 
but  must  be  against  the  survivor  alone  (r). 

By  R.  S.  C.  1883,  Ord.  III.  r.  4,  it  is  provided  that  if  •a  defendant 
is  sued  in  a  representative  capacity,  the  indorsement  of  claim  must 
show  in  what  capacity  he  is  sued.  And  by  Ord.  XVI.  r.  8,  it  is  pro- 
vided that  trustees,  executors,  and  administrators  may  be  sued  on 
behalf  of,  or  as  representing  the  property  or  estate  of  which  they  are 
trustees  or  representatives  without  joining  any  of  the  persons  bene- 
ficially interested  in  the  trust  or  estate,  and  shall  be  considered  as 
representing  such  persons;  but  the  court  or  a  judge  may,  at  any 
stage  of  the  proceedings,  order  any  of  such  persons  to  be  made 
parties,  either  in  addition  to  or  in  lieu  of  the  previously  existing 
parties  (s). 

There  seems  no  reason  why  a  plaintiff  should  not  obtain  judgment 
under  Ord.  XIV.  against  an  executor  who  does  not  set  up  a  defense 
of  plene  administravit,  although  an  executor  can  of  course  obtain  leave 
to  defend  more  readily  than  his  testator  could  have  done.  When  the 
executor  successfully  sets  up  plene  administravit  it  would  seem  to  have 
been  decided  at  Chambers  that  the  plaintiff  is  entitled  tx)  a  judgment 
with  costs  against  future  assets  qtiando  acciderinty  but  that  the  execu- 
tor is  entitled  to  costs  of  action  as  against  the  plaintiff  (t). 

Service  on  one  of  two  co-executors,  who  are  in  possession  of  the 


(q)  Bro.  Exors.  20,  88.  Wentw.  Off. 
Ex.  205, 14th  edit.  Swallow  v.  Ember- 
son,  1  Lev.  161. 

(r)  1  Roll.  Abr.  928,  tit.  Exors.  (Z). 
Bat  if  the  executor  of  the  executor  ad- 
minister with  the  other,  an  action  lies 
against  both  as  executors :  Ibid.  It  is 
not  necessary  as  a  rule  in  an  action  for 
an  account  in  the  Chancery  Division  to 

[•1832] 


add  the  representative  of  a  deceased 
executor  as  a  party,  but  where  it  ia 
desirable  to  join  such  representative 
B.  8.  C.  1883,  Ord.  XVI.  r.  11,  or  r.  48 
may  be  applied.  Be  Harrison,  [1891] 
2  Gh.  349. 

(«)  See  ante,  p.*1778. 

(0  See  Annual  Practice,  1893,  p.  312. 
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premises,  would  seem  to  be  a  sufficient  service  in  an  action  for  recov- 
ery of  land  (w). 

In  an  action  against  an  executor,  as  such,  he  must  be  named  execu- 
tor, as  it  is  provided  by  R.  S.  C.  1883,  Ord.  III.  r.  4,  that  if  the  de- 
fendant or  any  of  the  defendants  is  sued  in  a  representative  capacity, 
the  indorsement  shall  show  in  manner  appearing  by  such  of  the 
forms  in  Appendix  A.  Part  III.  sec.  VII.  as  shall  be  applicable  to  the 
case,  or  by  any  other  statement  to  the  like  effect,  in  what  capacity 
the  defendant  is  sued.  And  this  was  so  before  the  Judicature  Act 
(r).  Under  the  law  as  it  existed  prior  to  the  Judicature  Act  it  was 
settled  that  if,  upon  the  whole  matter,  the  plaintiff 
*had  declared  against  the  defendant  as  executor,  it  was 
considered  that  the  judgment  might  well  be  de  bonis  testatoriSy  al- 
though the  defendant  was  not  named  executor  at  the  beginning  of 
the  declaration  {x) :  Thus  it  was  enough  in  an  action  of  covenant  on 
a  demise  to  the  testator,  to  state  that  he  made  his  will  p„(.y^^  p^or  to 
and  appointed  the  defendant  his  executor ,  who  entered  Jw<iicatureAct: 
and  was  possessed  as  executor;  for  this  averment  might  ^Tha^' 
be  traversed  by  the  defendant  (y). 

Formerly  a  plaintiff  could  not  have  an  action  against  a  defendant 
to  charge  him  as  executor,  and  also  in  his  own  right : 
for  the  judgment  in  the  one  case  was  de  bonis  propriisy  Joinder  of  counto. 
and  in  the  other  de  bonis  testatoris  (z). 

But  now  by  R.  S.  C.  1883,  Ord.  XVIII.  r.  5,  it  is  provided  that 
**  Claims  by  or  against  an  executor  or  administrator  as  such  may  be 
joined  with  claims  by  or  against  him  personally,  provided  the  last- 
mentioned  claims  are  alleged  to  arise  with  reference  to  the  estate  in 
respect  of  which  the  plaintiff  or  defendant  sues  or  is  sued  as  executor 


how  defendant  to 
as  ex- 
ecutor. 


(u)  Doe  d.  Strickland  v,  Boe,  4  D.  & 
L.  431. 

(r)  Com.  Dig.  Pleader  (2  D.  2). 

(x)  Dean  of  Bristol  v,  Guyes,  1  Saund. 
112,  a.  Rann  v.  Hughes,  4  Bro.  P.  0. 
27,  Toml.  edit.  Com.  Dig.  Abatement 
(P.  20).     Ibid,  Pleader  (2  D.  2). 

(y)  HoUiday  v.  Fletcher,  2  Lord  Ba3rm. 
1510.  S.  C.  2  Stra.  781.  If  the  plain- 
tiff declared  in  the  debet  and  detinet 
against  an  executor  or  administrator, 
in  cases  where  he  ought  to  have  sued 


in  the  detinet  only,  the  declaration  was 
bad  on  demurrer ;  though  it  was  aided 
by  verdict :  Pruen  v.  Porter,  1  Sid.  379. 
But  it  was  held  in  Wilson  r.  Hobday,  4 
M.  &  S.  120,  that  no  objection  could  be 
made  to  a  declaration  in  the  detinet, 
which  might,  and  strictly  ought  to  have 
been  laid  in  the  debet  and  detinet;  for  a 
party  might  abridge  his  demand,  though 
he  could  not  extend  it. 

(j)  Herrenden  r.  Palmer,  Hob.  88. 
HaU  V.  Huffam,  2  Lev.  288. 
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or  administrator''  (zz).  With  regard  to  the  corresponding  rule  of 
the  Rules  of  1875  (Ord.  XVn.  r.  5),  HaU,  V.-C,  made  the  foUowing 
observations  in  Padwick  v.  Scott  (a) :  "  In  suing  an  executor  or  admin- 
istrator it  frequently  becomes  a  question  whether  he  should  be  sued 
as  legal  personal  representative  or  personally  \  and  the  minds  of  the 
framers  of  Order  XVII.  Rule  5,  were  directed  to  Ashby  v.  Ashby  (6), 
and  *cases  of  the  same  class,  where  the  executor  or  administrator  has 
been  dealing  with  the  assets,  or  making  contracts  in  the  course  of 
administration  properly  and  f  ah'ly  in  his  character  of  executor  or 
administrator,  and  then  it  becomes  a  question  whether,  the  contracts 
being  personally  entered  into  by  him,  he  should  be  sued  in  his  char- 
acter of  legal  personal  representative  or  in  his  personal  character, 
being  left  afterward  to  get  payment  if  he  could  out  of  the  assets  in 
a  course  of  administration.  The  object  of  that  clause  was  to  get  over 
such  difficulties.'' 

In  an  action  against  an  executor  or  administrator,  the  defendant 
may  plead  any  matter  which  the  testator  or  intestate 
might  have  pleaded  (c);  and  in  addition  thereto  he 
may  specifically  deny  the  character  in  which  he  is  sued,  which  was 
formerly  done  by  pleading  ne  ungues  executor  or  administrator;  or  ad- 
mitting it,  he  may  plead  that  he  has  no  assets  in  his  hands,  and  that 
either  generally,  or  specially,  with  the  exception  of  assets  to  a  certain 
amount,  which  are  not  sufficient  to  satisfy  the  plaintiff ;  or  he  may 
plead  a  retainer  to  pay  his  own  debt  of  equal  or  superior  degree,  or 
debts  of  a  superior  degree  due  to  third  persons  {d). 

Unless  a  devastavit  is  suggested,  a  plea  by  an  executor  or  adminis- 
piea  of  executor's  trator  of  his  owu  bankruptcy  is  not  pleadable :  as  the 
bonkniptcy:  procccdings  in  bankruptcy  would  not  bind  any  effects, 
upon  which,  if  the  plaintiff  obtained  judgment  and  execution,  the 
sheriff  would  have  a  right  to  levy  under  a  jfi.  /a.  {e). 

If  there  are  several  executors,  they  may  plead  different  pleas ;  and 
pleas  by  several  ^^^  which  is  most  to  the  testator's  advantage  shall  be 
executors.  rcccivcd.    Therefore,  in  an  action  of  assumpsit  against 

four  executors,  upon  a  promise  made  by  the  testator,  if  one  executor 
acknowledges  the  action,  and  the  other  three  plead  non-assvmpsity 

(zz)  It  has  been  held  that  this  rale  (c)  Com.  Dig.  Pleader  (2  D.  8). 

does  not  apply  to  counterclaims,  Mao-  {d)  Tidd,  644,  9th  edit, 

donald  v,  Carington,  4  C.  P.  D.  28.  (e)  See  Serle  v.  Bradshaw,  2  Cr.  & 

(a)  2  C.  D.  736,  743.  Mees.  148.    Ante,  p.  *559. 

(6)  7  B.  &  C.  448.    Ante,  p.  •1664. 
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their  plea  shall  be  received  (/).  Hence,  ♦if  a  warrant  of  attorney  be 
given  by  one  of  several  executors  to  confess  judgment  against  them 
all,  the  courts  wiU  order  it  to  be  delivered  up  (g).  So  where  one  ex- 
ecutor pleaded  a  good  plea,  and  the  other  a  bad  one,  on  demurrer, 
judgment  was  given  in  0.  B.  for  both  the  defendants  5  but  it  was 
reversed  on  error,  and  a  new  judgment  given  for  the  plaintiff  against 
one  executor  only  (A). 

Where  several  executors  plead  a  release  to  the  testator  or  to  them- 
selves, lEuid  one  of  them  afterward  makes  default,  this  shall  not  be  a 
total  default  in  the  defendants,  so  as  to  induce  a  judgment  against 
them  (i). 

If  the  defendant  intends  to  deny  his  being  executor  or  administra- 
tor, he  must  plead  such  denial  specifically  {k)  j  otherwise  ^^  ^j  ^  ^^^^^ 
he  wiU  admit  his  representative  character.  The  plea  of  "*«*^»  *«. : 
we  unques  executor  or  ne  ungues  administrator  is  a  plea  in  bar  {I) :  But 
a  plea  to  an  action  brought  against  the  defendant  as  executor,  that 
he  was  administrator  and  not  executor,  was,  under  the  old  system,  a 
plea  in  abatement  only  (w),  which  now  could  be  easily  remedied,  if 
necessary,  by  amendment.  So,  in  an  action  against  the  defendant 
as  administrator,  a  plea  that  he  was  not  administrator  but  executor, 
could  only  be  in  abatement  (0).  So,  if  he  ♦were  sued  as  administi'a- 
tor  generally,  he  must  have  pleaded  in  abatement  that  he  was  admin- 
istrator only  durante  minoritate  (p), 

(/)  Chaffe  r.  KeUand,  1  RoU.  Abr.  have  been  raised  by  demurrer  can  now 

929,  tit.  Exors.  (A.),  pi.  1.     Wentw.  be  raised  by  the  pleadings  under  Ord. 

Off.  Ex.  212, 14th  edit.  Elwell  r.  Quash,  XXV.  r.  2.    As  to  the  costs  where  de- 

1  Stra.  20.     So  if  two  executors  have  fendants  sever  in  their  pleadings,  see 

judgment,  and  the  one  prays  a  capias,  Stumm  t\  Dixon,  22  Q.  B.  D.  99.    Ibid, 

and  the  other  a  fieri  fadas,  the  capiat  529. 

shall  be  awarded,  as  best  for  the  tes-  (i)  Wentw.  Off.  Ex.  213,  14th  edit, 
tator :  Foster  v.  Jackson,  Hob.  61,  cited  (A;)  R.  S.  0.  1883,  Ord.  XIX.  r.  13. 
as  the  opinion  of  Cotismore  in  7  H.  6,  6.  {I)  Com.  Dig.  Pleader  (2  D.  7). 
Although  the  forms  of  pleading  have          (i»)  Pyne  r.  WooUand,  2  Vent.  178. 
been  altered  by  the  Judicature  Acts,  Harding  r.  Salkill,  1  Salk.  296.     Gran- 
there  seems  to  be  nothing  in  those  acts  well  r.  Sibly,  2  Lev.  190.    Com.  Dig. 
to  impugn  the  general  principles  laid  Pleader  (2  D.  3),  (2  D.  7). 
down  in  the  authorities  cited  for  the          {jp)  Com.  Dig.    Abatement  (F.  20). 
propositions  imder  this  head  in  the  text.  Pleader  (2  D.  12),     Com.  Dig.  Pleader 

(p)  ElweU  V,  Quash,  1  Stra.  20.  Tidd,  (2  D.  4).    Now  by  R.  S.  C.  1883,  Ord. 

548,  9th  edit.  XXI.  r.  20,  no  plea  or  defense  shall  be 

(h)  Baldwin  v.  Church,  cited  1  Stra.  pleaded  in  abatement. 
20.    Demurrers  are  now  abolished,  but  (p)  Little  v.  Plant,  1  Lutw.  20.    Com. 

points  of  law  which  foirmerly  would  Dig.  Pleader  (2  D.  12). 

[•1835]     [•1836] 
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On  the  trial  of  an  issue  joined  on  a  plea  of  ne  unqMS  executor  or 
administrator^  the  onus  of  proof  is  on  the  plaintiff,  who  has  to  prove 
the  affirmative  of  the  proposition. 

K  the  fact  that  a  party  is  executor  is  denied  by  the  opposite  party 
{q\  proof  that  the  defendant  has  intermeddled  with  the  property,  so 
as  to  make  himself  executor  de  son  tort  (r),  is  sufficient  proof  of  his 
being  executor  (s). 

It  was  said  that  the  plaintiff  would  fail  on  an  issue  joined  on  a 
plea  of  ne  ungues  executor,  imless  he  could  prove  not  only  the  appoint- 
ment of  the  defendant  as  executor,  but  also  that  he  had  taken  ui>on 
himseU  to  act  as  such,  or  had  proved  the  will.  But  it  is  laid  down 
in  a  book  of  authority,  that  an  executor  who  proves  the  will,  though 
he  does  not  otherwise  administer,  cannot  plead  ne  ungues  executory 
And  that,  if  there  be  two  executors,  and  one  proves  it  in  the  name 
of  both,  even  against  the  will  of  the  other,  yet  he  cannot  plead  ne 
ungues  executor  nor  administer  as  executor  (t). 

For  the  purpose  of  introducing  formal  and  documentary  evidence 
of  the  defendant  being  executor  or  administrator,  it  is  always  pru- 
dent, and  in  some  cases  absolutely  necessary,  ♦to  give  notice  to  the 
defendant  to  produce  at  the  trial  the  probate  of  the  will,  or  the  let- 
ters of  administration  (u),  '  But  it  is  not  also  necessary,  in  order  to 
let  in  secondary  evidence,  to  prove  that  the  probate  or  letters  are  in 
the  defendant's  possession ;  for  if  he  has  been  duly  appointed  executor 
or  administrator,  they  must  necessarily  be  presumed  to  be  in  Ids 
possession  (rr).  Some  evidence  of  the  identity  of  the  party,  namely, 
that  the  person,  described  in  the  documentary  evidence  as  exec- 
utor or  administrator,  is  the  party  sued,  will  be  indispensably  neces- 
sary (y). 


(q)  Such  denial  mnst  be  specifioaUy 
pleaded:  see  R.  S.  C.  1883,  Ord.  XIX. 
p.  13. 

(r)  As  to  the  acts  by  which  a  person 
will  make  himself  executor  de  son  tort, 
see  antCf  p.*208  et  seq, 

(s)  See  ante,  p.  *216.  The  plaintiff 
may  reply  that  the  defendant  has  ad- 
ministered: Keble  v.  Keble,  Hob.  49. 
Com.  Dig.  Pleader  (2  D.  7) :  or  that 
goods  of  the  testator  to  a  certain  value 
came  to  the  defe&dant's  hands  be- 
fore administration  granted :  KeUow  v. 

[♦1837] 


Westcombe,  1  Freem.  122.  Hinde  v. 
Skelton,  34  L.  J.  N.  S.  Ch.  378.  2  H. 
&  M.  690.  As  to  the  proper  plea  by  an 
executor  who  has  administered  under 
a  wUl,  which  has  been  afterward  dia- 
proved,  see  ante,  p.*209,  note  (Z). 

(0  Com.  Dig.  Pleader  (2  D.  7).  See 
also  Wentw.  Off.  Ex.  c.  15,  p.  339, 14th 
edit. 

(tt)  2  Phill.  Ev.  346,  6th  edit 
(x)  2  Phill.  Ev.  347,  6th  edit 
(y)  2  Phill.  Ev.  347,  6th  edit 
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If  the  defendant,  being  sued  as  administrator,  pleads^  that  before 
the  date  of  the  writ,  his  administration  was  revoked 
and  granted  to  another,  he  ought  to  allege  that  he  has  tor  whose  letten 
fully  administered  all  the  goods  in  his  hands,  or  else 
that  he  has  delivered  them  over  to  the  new  administrator  (z).  Ac- 
cordingly, if  an  administrator  wastes  the  goods,  and  afterward  ad- 
ministration is  committed  to  another,  ye^;  any  creditor  may  charge 
him  in  debt,  and  if  he  pleads  the  last  administration  committed  to 
another,  the  other  may  reply  that  before  the  second  administration 
committed,  he  had  wasted  the  goods  (a). 

Creditors  in  respect  of  debts  which  the  testator  or  intestate  con- 
tracted more  than  six  years  before  the  commencement  pi^^  of  the  statute 
of  the  suit  used  formerly  to  attempt  to  take  the  case  out  ""^  Limitation : 
of  the  Statute  of  Limitations  by  basing  the  case  on  a  count  or  counts 
upon  oral  or  implied  promises  by  the  executor  or  administrator  as 
such. 

But  by  Stat.  9  Geo.  IV.  c.  14,  s.  1,  after  reciting  the  Statute  of. 
Limitations,  21  Jac.  I.  c.  16,  and  the  Irish  Act,  10  Car.  I.,  it  is  en- 
acted, that  '^  in  actions  of  debt,  or  upon  the  case,  grounded  upon  any 
simple  contract,  no  acknow*ledgment  or  promise  by  words  only  shall 
be  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  where- 
by to  take  any  case  out  of  the  operation  of  the  said  enactments,  or 
either  of  them,  or  to  deprive  any  party  of  the  benefit  thereof,  unless 
such  acknowledgment  or  promise  shaU  be  made  or  contained  by  or 
in  some  writing,  to  be  signed  by  the  party  chargeable  thereby  (6)  j 
and  that  where  there  shall  be  two  or  more  joint  contractors,  or  exec- 
utors or  administrators  of  any  contractor,  no  such  joint  contractor, 
executor  or  administrator,  shall  lose  the  benefit  of  the  said  enact- 
ments, or  either  of  them,  so  as  to  be  chargeable  in  respect  or  by  rea- 
son only  of  any  written  acknowledgment  or  proniise  made  and  signed 
by  any  other  or  others  of  them ;  provided  that  nothing  herein  con- 
tained shall  alter  or  take  away  or  lessen  the  eflfect  of  any  payment  of 
any  principal  or  interest  made  by  any  person  whatsoever"  (c).t 

{z)  Gkirter  v.  Dee,  1  Freem.  13.  Ante,  (a)  Packman's  case,  6  Co.  18  h. 

p.*506.    These  goods,  as  in  the  case  of  (2>)  Extended  to  writings  signed  by 

goods  possessed  by  an  executor  de  son  an  agent  under  the  provisions  of  stat. 

tort,  shall  not  be  assets  in  the  hands  of  19  &  20  Vict.  o.  97,  s.  13. 

the  new  administrator,  until  they  come  (c)  In  an  action  by  an  administratrix, 

to  his  possession :  Ibid,    Keble  v,  Ke-  t  See  American  note  at  end  of  this 

ble.  Hob.  49.  chapter. 
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•But  it  ifi  also  provided  by  the  same  section,  that  "in  actions  to  be 
commenced  against  two  or  more  such  joint  contractors,  or  executors 
or  administrators,  if  it  shall  appear  at  the  trial,  or  otherwise,  that 
the  plaintiflf,  though  barred  by  either  of  the  said  recited  acts,  or  this 
act,  as  to  one  or  more  of  such  joint  contractors,  or  executors  or  admin- 
istrators, shall  nevertheless  be  entitled  to  recover  against  any  other 
or  others  of  the  defendants,  by  virtue  of  a  new  acknowledgment  or 
promise,  or  otherwise,  judgment  may  be  given  and  costs  allowed  for 
the  plaintiff,  as  to  such  defendant  or  defendants,  against  whom  he 
shall  recover,  and  for  the  other  defendant  or  defendants  against  the 
plaintiff."! 


to  whicli  the  Statute  of  Limitations 
was  pleaded,  it  appeared  that  the  cause 
of  action  arose  more  than  six  years  be- 
fore, but  that  within  six  years  the  de- 
fendant and  the  agent  of  the  plaintiff 
had  gone  over  the  items  of  the  account, 
and  struck  a  balance,  which  the  defend- 
ant promised  verbally  to  pay:  it  was 
objected  that  this  was  within  the  9  Greo. 
rV.  c.  14:  But  Vaughan,  B.,  said,  "I 
think  the  plaintiff  has  shown  a  good 
cause  of  action  upon  the  count  on  an 
accoimt  stated.  She  does  not  go  upon 
the  original  debt  at  all.  I  take  the 
statute  to  apply  in  cases  where  you  go 
for  the  original  debt,  and  then  give 
some  evidence  of  an  acknowledgment 
to  rebut  the  presumption  raised  by  the 
Statute  of  Limitations,  that  the  debt 
has  been  satisfied :"  Smith  t?.  Forty,  4 
Carr.  &  P.  126.  See  also  Ashby  v. 
James,  11  M.  &  W.  542.  Ac^covd,  A 
testator  being,  at  the  time  of  his  death, 
in  1857,  indebted  to  B.  on  simple  con- 
tract, gave  by  his  will  his  real  and  per- 
sonal estate  to  his  wife  for  life,  and 
appointed  J.  and  E.  executors.  The 
will  was  not  proved  for  many  years, 
but  the  widow  took  possession  of  all 
the  property,  and  paid  interest  on  the 
debt  to  February,  1864.  In  September, 
1870,  the  will  was  proved,  and  then  B. 
filed  his  biU  on  behalf  of  himself  and 
other  creditors  against  the  widow  and 

[•1839] 


the  executors.  And  it  was  held  that 
the  claim  was  barred  by  the  Statute 
of  Limitations,  for  the  cause  of  action 
having  accrued  in  the  testator's  life- 
time, whether  the  wiU  was  proved  or 
not  was  immaterial,  and  that  after  six 
years  from  the  last  acknowledgment 
the  Statute  of  Limitations  is  a  bar  to  a 
simple  contract  debt  of  a  testator,  al- 
though there  has  been  no  legal  personal 
representative  to  sue :  Boatwright  c. 
Boatwright,  L.  R.  17  Eq.  71.  And  it 
would  seem  that  if  the  remedy  of  a 
creditor  against  the  personal  estate  is 
barred,  whUe  his  remedy  against  the 
real  estate  has  been  kept  alive,  the  real 
estate  can  be  made  liable,  althou^ 
there  is  no  legal  personal  representa- 
tive :  per  Jessel,  M.B.,  ihid.  p.  74.  And 
in  Re  Hollingshead,  37  C.  D.  651,  it  was 
decided  that  payment  by  a  devisee  for 
life  on  a  simple  contract  debt  of  his 
testator  is  sufficient  acknowledgment 
to  keep  the  debt  alive  against  all  par- 
ties interested  in  remainder ;  the  law  in 
regard  to  payment  of  interest  by  a  ten- 
ant for  life  on  a  simple  contract  debt 
standing  on  the  same  footing  as  that 
with  respect  to  payment  of  interest  on 
a  specialty  debt.  See  also  Boddam  r. 
Morley,  1  De  G.  &  J.  1.  Coope  r.  Cress- 
well,  L.  R.  2  Ch.  112,  126. 

'\  See  American  note  at  end  of  this 
chapter. 
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With  regard  to  the  payment  of  principal  or  interest,  it  was  held, 
that  a  pajonent  by  one  of  the  makers  of  a  joint  and  several  promis- 
sory note  took  the  case  out  of  the  statute,  in  the  same  manner  as  be- 
fore the  statute  9  Geo.  IV.  {d). 

But  now  by  the  14th  section  of  the  stat.  19  &  20  Vict.  c.  97  (Mer- 
cantile  Law  Amendment  Act),  "  where  there  shall  ♦be  two  or  more 
co-contractors  or  co-debtors,  whether  bound  or  liable  jointly  only, 
or  jointly  and  severally,  or  executors  or  administrators  of  any  con- 
tractor, no  such  co-contractor  or  co-debtor,  executor  or  administra- 
tor shall  lose  the  benefit  of  the  [Statutes  of  Limitations],  or  any  of 
them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  pay- 
ment of  any  principal,  interest,  or  other  money  by  any  other  or 
others  of  such  co-contractors  or  co-debtors,  executors  or  adminis- 
trators'' (6). 


{d)  By  Parke,  J.,  in  Chippendale  r. 
Thurston,  Mood.  &  M.  411.  Wyatt  v, 
Hodson,  8  Bing.  309.  This  was  by  rea- 
son of  the  proviso  that  the  act  shall 
not  lessen  the  effect  of  any  payment, 
&c.  See  also  Bnrleigh  r.  Stott,  8  B.  & 
C.  36.  Channel  v.  Ditchbum,  5  M.  & 
W.  494.  Goddard  v,  Ingram,  3  Q.  B. 
839.  But  an  acknowledgment  by  one 
only  of  two  joint  mortgagees  does  not 
entitle  the  mortgagor  to  redeem  where 
the  mortgagees  have  been  in  posses- 
sion for  more  than  twenty  [now  twelve] 
years.  Richardson  v.  Younge,  L.  B.  10 
Eq.  275.     L.  R.  6  Ch.  478. 

(e)  This  section  was  held  to  be  not 
retrospective:  Jackson  v,  WooUey,  8 
E.  &  B.'778,  784.  "  Hie  MercantOe  Law 
Amendment  Actj  1856,  dealt  with  part 
pa3rment  of  principal  and  payment  of 
interest,  but  only  with  regard  to  con- 
tractors and  executors  and  administra- 
tors. The  short  effect  of  the  enactment 
as  to  executors  is  that  no  executor  shall 
'lose  the  benefit  of  the  statute  of 
James,  'so  as  to  be  chargeable  in  re- 
spect or  by  reason  only  of  payment  of 
any  principal,  interest,  or  other  money 
by  any  other  executor.' ...  It  was  said 
that  the  payment  of  interest  by  one  ex- 


ecutor affected  him  only,  and  did  not 
in  any  way  affect  his  co-executor,  and 
the  argument  was  pushed  to  the  ex- 
treme length  of  saying  that  the  pay- 
ment involved  the  executor  who  made 
it  in  a  personal  liability  to  pay  the 
debt.  Therefore  it  was  urged  that 
where  one  of  two  executors  having  as- 
sets in  his  hand  applies  those  assets,  so 
far  as  they  extend,  in  payment  of  in- 
terest on  a  simple  contract  debt,  the 
result  is  that  after  the  lapse  of  six  years 
from  the  testator's  death  not  only  is  the 
co-executor  absolved,  but  the  testator's 
personal  estate,  whether  in  the  hands 
of  the  co-executor  or  outstanding,  is 
exempted  from  all  liability  to  pay  the 
debt,  and  that  the  creditoi*'s  sole  rem- 
edy is  against  the  executor  personally 
who  made  the  payment.  This  argu- 
ment was  founded  on  the  language  of 
the  14th  section  of  the  Mercantile  Law 
Amendment  Act,  but  it  appears  to  me 
that  the  full  effect  may  be  given  to 
every  word  in  that  enactment  without 
producing  so  extraordinary  a  result. 
Some  reasonable  interpretation  may  bo 
put  on  the  words  '  so  as  to  be  charge- 
able '  which  would  stop  short  of  such  a 
conclusion ;  as,  for  instance,  by  hold- 
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•But  independently  of  this  enactment  where  an  action  is  brought 
against  the  executor  of  a  deceased  contractor,  a  payment  by  a  sur- 
viving joint  contractor,  made  after  the  denth  of  the  testator,  will  not 
take  the  case  out  of  the  Statute  of  Limitations :  Thus,  in  Atkins  v. 
Tredgold  (/),  A.  and  B.  made  a  joint  and  several  promissory  note : 
A.  died,  and  ten  yeare  after  his  death  B.  paid  interest  upon  the  note : 
In  an  action  brought  upon  the  note  against  the  executor  of  A.,  it 
was  held  that  the  payment  of  interest  by  B.  did  not  take  the  case 
olit  of  the  Statute  of  Limitations,  so  as  to  make  A.'s  executors  liable. 
Nor  will  it  make  any  difference  that  the  surviving  joint  contractor 
is  the  executor  of  the  deceased :  for  it  is  clear  that  acts  done  by  a 
surviving  partner,  who  is  executor  of  the  deceased  partner,  and  which 
the  surviving  partner  was  in  that  character  bound  to  do,  cannot  prima 
facie,  be  considered  to  have  been  done  in  the  character  of  executor  {g). 
Again,  where  a  joint  contract  is  severed  by  the  death  of  one  of  the 
contra<3tors,  nothiog  can  be  done  by  the  personal  representative  of 
the  deceased  to  take  the  case  out  of  the  statute  as  against  the  sur- 
vivor (h).  Therefore,  in  Slater  v,  Lawson  (*),  it  was  holden,  that  after 
the  death  of  one  maker  of  a  joint  and  several  promissory  note,  signed 
by  two,  a  payment  upon  it  by  the  executor  of  the  deceased  party 
would  not  take  the  debt  out  of  the  Statute  of  Limitations  as  against 
the  survivor. 

In  Douglas  v,  Forrest  (k),  an  action  was  brought  against  an  exec- 
utor on  a  Scotch  judgment  recovered  against  his  testator :  The  de- 
fendant after  pleading  the  general  issue,  pleaded,  that  the  plaintiff's 
cause  of  action  did  not  accrue  •within  six  years  before  the  com- 
mencement of  the  suit :  To  this  there  was  a  replication,  that  the  de- 


ing  that  the  oo-executor  who  has  not 
paid  is  not  to  be  personally  chargeable 
as  for  a  devastavit  in  paying  over  to 
beneficiaries  assets  which  have  come 
to  his  hands.  But  I  dissent  altogether 
from  the  proposition  that  the  executor 
by  whom  the  payment  is  made  is  there- 
by involved  in  any  personal  liability. 
The  promise  to  pay  the  debt  arising 
from  the  payment  of  interest,  whether 
such  promise  is  an  inference  of  fact  or 
an  implication  of  law,  is  a  promise  to 
pay  as  executor,  that  is,  out  of  the  per- 
sonal assets  of  the  testator.  The  in- 
ference or  implication  must  be  consist- 

[•1841]     [•1842] 


ent  with  the  facts  from  which  it  is 
drawn  or  raised,  and  it  would  be  wholly 
inconsistent  with  the  facts  to  hold  that 
in  such  a  case  as  that  supposed  the 
executor  had  incurred  any  personal 
liability:"  per  Chitty,  J.,  Re  Hollings- 
head,  37  C.  D.  651,  657. 

(/)  2  B.  &  C.  23. 

(g)  Way  v.  Bassett,  5  Hare,  55. 
Brown  r.  Gordon,  16  Beav.  302.  But 
see  Braithwaite  v.  Britain,  1  Keen,  206. 
Griffin  v.  Ashley,  2  C.  &  E.  139. 

(h)  1  B.  &  Ad.  398. 

(t)  1  B.  &  Ad.  396. 

(k)  4  Bing.  686. 
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ceased,  at  the  time  the  action  accraed,  was  beyond  seas,  and  remained 
there  till  he  died,  and  that  the  plaintiff  sued  out  his  writ  against  the 
defendant  within  six  years  after  he  first  took  on  himself  the.  burthen 
and  execution  of  the  will :  And  it  was  holden,  that  this  replication 
was  a  good  answer  to  the  plea,  the  court  being  of  opinion,  that  al- 
though the  injury  of  which  the  plaintiff  complained  had  existed  more 
than  six  years,  yet  he  had  no  "  cause  of  action,"  until  there  was  some 
person  within  the  realm  against  whom  the  action  could  be  brought ; 
and  that,  as  the  deceased  never  was  in  England  after  the  cause  of 
action  accrued  against  him,  there  was  no  person  in  England  against 
whom  the  plaintiff  could  proceed,  until  the  defendant  took  upon  him 
the  execution  of  the  will  (Z). 

*But  it  is  no  answer  to  a  plea  of  the  Statute  of  Limitations,  that, 
after  the  cause  of  action  accrued,  and  after  the  statute  had  begun  to 
run,  the  debtor,  within  the  six  years,  died,  and  that  (by  reason  of 
Htigation  as  to  the  right  to  probate)  an  executor  of  his  will  was  not 
appointed,  until  after  the  expiration  of  the  six  years,  and  that  the 
plaintiff  sued  such  executor  within  a  reasonable  time  after  probate 
granted :  For,  as  soon  as  there  is  a  cause  of  action,  a  plaintiff  that 
can  sue  and  a  defendant  that  can  be  sued  from  that  time  the  date  of 

(0  See' also  Story  r.  Fry,  1  Y.  &  Coll.  ttum  as  is  limited  for  such  action  by 
Ch.  C.  603.  Accord,  It  must  be  ob-  the  statute  of  21  Jac.  I.  c.  16,  and  4 
served,  that  it  seems  to  have  been  the  Ann.  c.  16.  The  latter  statute,  how- 
better  opinion,  that  even  before  the  ever,  does  not  appear  to  have  been  re- 
statute  of  AwM  the  exception  in  the  lied  on  either  by  the  counsel  or  court, 
statute  21  Jac.  I.  c.  16,  in  favor  of  per-  in  the  above  case  of  Douglas  v.  Forrest, 
sons  being  beyond  sea,  extends  only  to  But  the  decision  is  stated  by  Lord  Den- 
the  case  where  the  creditors  or  plaintiffs  man  in  delivering  the  judgment  of  the 
were  so  absent,  and  not  where  the  debt-  Court  of  Exchequer  Chamber,  in  Rhodes 
ors  or  defendants  were ;  because  credi-  v.  Smethurst,  6  M.  &  W.  353,  to  have 
tors  are  only  mentioned  in  the  statute :  proceeded  on  the  equity  of  that  statute. 
Hall  r.  Wybom,  1  Show.  99.  2  Saund.  See  further,  as  to  the  construction  of 
121,  b.  note  (4).  And  now  by  the  stat-  the  statute  of  Anne,  Towns  i?.  Mead,  16 
ute  4  Ann.  c.  16,  s.  19,  it  is  enacted,  C.  B.  123.  Absence  beyond  seas  of  the 
that  if  any  person  against  Khotn  any  plaintiff  or  one  of  the  plaintiffs  is  no 
action  lies  for  seamen's  wages,  tres-  longer  a  disability,  and  the  period  of 
pass,  detinu,  trover,  replevin,  action  of  limitation  will  run  as  to  joint  debtors 
account,  or  upon  the  case  (or  other  within  the  jurisdiction,  though  some  be 
actions  mentioned  in  21  Jac.  I.  c.  16,  without  it :  19  &  20  Vict.  c.  97,  ss.  10, 
s.  3),  was  beyond  sea  at  the  time  that  11.  See  ante,  p.*  1792,  note  (ss).  Sec- 
such  action  accrued,  the  plaintiff  Eh&U  tion  10  is  not  retrospective:  Pardo  r. 
be  at  liberty  to  bring  his  action  against  Bingham,  L.  B.  4  Ch.  735. 
him  within  the  same  time  after  his  re- 
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six  years  begins  to  run  ]  and  when  the  statute  once  begins  to  ran,  it 
must  continue  to  run  (w). 

A  writ  of  summons  remains  in  force  under  R.  S.  C.  1883,  Ori 
VIII.  r.  1,  for  twelve  months,  and  may  with  leave  be  renewed  from 
time  to  time  for  six  months,  and  when  so  renewed  will  prevent  the 
cause  of  action  being  barred  under  the  Statute  of  Limitations  from 
the  date  of  the  issuing  of  the  original  writ ;  but  Malins,  V.-C,  under 
the  corresponding  section  (s.  11)  of  the  Common  Law  Procedure 
Act,  1852,  held  where  a  writ  was  issued  in  the  Conmion  Pleas  against 
an  administrator  for  a  debt  not  then  barred  by  statute,  and  within 
six  months  after  the  issuing  of  the  writ  (which  was  never  served),  at 
which  time  the  debt  was  barred  unless  saved  by  the  writ,  the  creditor 
took  out  an  administration  summons,  that  the  writ  only  saved  the 
bar  for  six  months  in  the  Court  of  Common  Pleas,  and  that  the  stat- 
ute was  a  bar  to  the  administration  suit  {mm). 

By  51  &  52  Vict.  c.  59,  in  which  act  the  term  "  trustee "  shall  be 
deemed  to  include  an  executor  or  administrator  (n),  it 

statute  of  Liniita-    .  •  j    j  ah 

tions  may  be  plead-   IS  prOVlded  aS  lOllOWS  : 

Sect.  8  (1)  (w»).  In  any  action  or  other  proceeding 
against  •a  trustee  or  any  person  claiming  tlirough  him,  except  where 
the  claim  is  founded  upon  any  fraud  or  fraudulent  breach,  of  trust 
to  which  the  trustee  was  party  or  privy,  or  is  to  recover  trust  prop- 
erty, or  the  proceeds  thereof  still  retained  by  the  trustee,  or  pre- 
viously received  by  the  trustee  and  converted  to  his  use,  the  foDowing 
provisions  shall  apply : — 

(a)  All  rights  and  privileges  conferred  by  any  statute  of  limita- 

tions shall  be  enjoyed  in  the  like  manner  and  to  the  like 
extent  as  they  would  have  been  enjoyed  in  such  action 
or  other  proceeding  if  the  trustee  or  person  claiming 
through  him  had  not  been  a  trustee  or  person  claiming 
through  him : 

(b)  If  the  action  or  other  proceeding  is  brought  to  recover  money 

or  other  property,  and  is  one  to  which  no  existing  stat- 

(w)  Rhodes  r.  Smethurst,  4  M.  &  W.  {mm)  Manby  r.  Manby,  3  C.  D.  101. 

42,  affirmed  in  the  Excheq.  Chamber,  6  (n)  Sect.  1,  sub-sect.  3. 

M.  &  W.  351.     Freako  v.  Cranefeldt,  3  {nn)  This  section  is  again  referred  to 

My.  &  Or.  499.     As  to  the  remedy  of  a  when  the  subject  of  Remedies  against 

creditor  where  there  is  no  personal  rep-  Executors  in  Equity  is  dealt  with,  posU 

resentative,  see  Webster  v.  Webster,  10  p.*1928. 
Ves.  93.    Re  Lovett,  3  C.  D.  198,  and  the 
cases  there  cited. 
[•1844] 
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nte  of  limitations  applies,  the  trustee  or  person  claiming 
through  hiTn  shall  be  entitled  to  the  benefit  of  and  be  at 
liberty  to  plead  the  lapse  of  time  as  a  bar  to  such  action 
or  other  proceeding  in  the  like  manner  and  to  the  like 
extent  as  if  the  claim  had  been  against  him  in  an  action 
of  debt  for  money  had  and  received,  but  so  nevertheless 
that  the  statute  shall  run  against  a  married  woman  entitled 
in  possession  for  her  separate  use,  whether  with  or  with- 
out a  restraint  upon  anticipation,  but  shall  not  begin  to 
run  against  any  beneficiary  unless  and  until  the  interest 
of  such  beneficiary  shall  be  an  interest  in  possession. 
Although,  where  the  plaintiff  died,  a  writ  by  journeys  accounts 
could  not  be  brought  by  his  executor  (o),  yet  if  a  defendant  died,  the 
plaintiff  might  pursue  this  writ  against  the  personal  representative, 
provided  the  action  was  of  a  nature  such  as  woidd  survive  against 
an  executor  or  administrator  (p) :  and  in  such  case,  if  the  defendant 
pleaded  the  •Statute  of  Limitations,  the  plaintiff  might  reply  a  writ 
newly  brought  by  journeys  accounts  {q)  j  and  the  executor  of  an  ex- 
ecutor must  have  pleaded  that  he  had  fully  administered  on  the  day 
of  the  first  writ  purchased  (r).     So  if  the  plaintiff  commenced  an 
action  against  the  deceased  within  six  years  of  the  accruing  of  the 
cause  of  action,  and  such  action  abated  by  his  death,  a  reasonable 
time  was  allowed  to  the  executor  for  bringing  a  fresh  action  either 
according  to  the  principle  of  the  old  writ  by  journeys  accounts,  or 
according  to  an  equitable  construction  of  the  4th  section  of  the  stat- 
ute {«).    A  year  has  been  said  to  be  a  reasonable  time,  but  the  exec- 
utor, if  he  use  due  diligence,  is  not  bound  to  bring  the  action  within 
a  year  from  the  death  of  the  deceased,  e.g.,  if  the  defendant  has 
made  it  impossible  to  do  so  by  delaying  to  take  out  administration  (t). 
The  same  equitable  construction  has  been  applied  to  the  limitation 
of  actions  on  bonds,  &c.,  imposed  by  the  statute  3  &  4  Wm.  FV. 
c.  42,  s.  3  (w). 


(o)  See  ante  J  p.  *1787,  note  (/),  for 
an  aceonnt  of  this  writ. 

(p)  Einsey  r.  Heyward,  1  Lord  Baym. 
432.  Bnt  there  is  some  conflict  be- 
tween the  authorities  on  this  point. 
See  the  judgment  of  Lord  Lyndhurst^ 
in  Davies  v,  Lowndes,  6  M.  &  6r.  534. 
1  Phm.  Ch.  C.  340. 


(g)  Kinsey  v,  Heyward,  1  Lord  Baym. 
432.    Com.  Dig.  Abatement  (P.), 

(r)  Spencer's  case,  6  Co.  10,  6.  Doct. 
Plac.  Exors.  2,  p.  170,  edit.  1677. 

(8)  See  antCj  pp.  *1788,  *1789. 

(0  Curlewis  r.  Lord  Momington,  7  E. 
&B.283.    S.C.inerror,27L.J.Q.B.489. 

(u)  Sturgis  v.  DareU,  4  H.  &  N.  622. 
S.  C.  in  error,  6  H.  &  N.  120. 
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Notwithstanding  the  fact  that  actions  no  longer  abate  by  death  (x) 
it  is  still  open  to  a  plaintiff  where  the  defendant  dies  to  bring  a  new 
action  against  the  executors  within  a  year  from  probate  and  thus  to 
take  the  case  out  of  the  Statute  of  Limitations.  Thus  in  Swindell 
v.  Bulkeley  (y),  a  writ  was  issued,  but  before  service  the  defendant 
died.  Within  a  year  from  probate  of  the  will  a  fresh  writ  was  issued 
against  the  executors  for  the  same  cause  of  action,  but  in  the  mean- 
time the  six  years  had  expired.  It  was  held  that  the  Statute  of 
Limitations  afforded  no  defense  to  the  action.  An  alternative  pro- 
cedure is  to  apply  under  K.  S.  C.  1883,  Ord.  XVII.  r.  2,  to  add  the 
executors  as  parties  {z), 

*A  defendant  sued  as  executor  or  administrator,  cannot  set  off  a 
debt  due  to  himself  personally,!  nor,  if  sued  for  his 
own  debt,  can  he  set  off  what  is  due  to  him  as  execu- 
tor or  administrator :  because  the  debts  sued  for  and  intended  to  be 
set  off  must  be  mutual,  and  due  in  the  same  right  (a).  But  it  has 
been  held  that  to  a  declaration  in  debt  or  assumpsit  against  an  ex- 
ecutor, on  an  account  stated  by  him  as  executor,  a  set-off  for  debts 


Plea  of  set-off: 


(x)  R.  S.  C.  1883,  Ord.  XVn.  r.  1. 

(y)  18  Q.  B.  D.  250. 

{z)  See  also  r.  4  of  the  same  order, 
which  provides  for  carrying  on  the  pro- 
ceedings between  the  continuing  par- 
ties and  the  new  parties. 

t  See  American  note  at  end  of  this 
chapter. 

(a)  Bishop  v.  Church,  3  Atk.  691. 
Gale  V.  Luttrell,  1  Y.  &  Jerv.  180.  In 
Bailey  v.  Finch,  L.  R.  7  Q.  B.  34,  the 
trustee  in  bankruptcy  of  certain  bank- 
ers brought  an  action  against  the  de- 
fendant for  the  amount  of  his  over- 
draft. A.,  a  customer  of  the  bank,  died, 
leaving  the  defendant  her  executor,  and 
the  balance  of  her  account,  which  was 
in  credit,  had  been,  before  action,  trans- 
ferred to  the  account  of  the  defendant, 
"executor  of  the  late  Mrs.  A."  The 
defendant  was  residuary  legatee,  and  it 
was  shown  that  there  would  be,  after 
satisfying  legacies  not  then  provided 
for,  a  surplus  coming  to  the  defendant 

[•1846] 


exceeding  the  amount  to  the  credit  of 
the  executorship  account.  It  was  held 
that  the  defendant  could  set  off  the 
amount  standing  to  the  credit  of  the 
executorship  account,  the  ground  of  the 
decision  being,  not  that  there  was  an 
equitable  right  of  set-off,  but  that  in 
this  state  of  accounts  there  was  a  legal 
right  of  set-off,  which  was  not  pre- 
cluded in  equity  by  any  beneficial  rights 
of  third  persons  for  whom  the  defend- 
ant could  be  deemed  to  be  trustee.  Ex 
parte  Morier,  12  C.  D.  491.  Set-off  is 
now  governed  by  R.  S.  C.  1883,  Ord. 
XIX.  r.  3,  as  to  which,  and  as  to  set^-off 
against  an  executor,  see  ant€j  p.*  1780 
et  seq.  An  administrator  is  entitled  to 
set  off  against  the  share  of  one  of  the 
next  of  kin  the  whole  of  a  debt  due 
from  him  to  the  intestate's  estate,  part 
of  which  debt  has  become  barred  by  the 
Statute  of  Limitations :  Re  Cordwell's 
Estate,  L.  R.  20  £q.  644. 
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due  from  the  plaintiff  to  the  testator  may  well  be  pleaded;  for  that 
an  account  stated  by  an  executor  as  such  must  be  taken  to  show  a 
debt  due  from  his  testator  to  the  plaintiff  (&). 

*If  the  executor  or  administrator  has  not  assets  to  satisfy  the  debt, 
upon  which  an  action  is  brought  against  him,  he  must  pieaofpzewodwin- 
take  care  to  plead  plme  administravit  or  plene  adminis-  **^'^^"- 
travit  prcBter,  &c.  (c).t  For  it  was  said  prior  to  the  Judicature  Acts 
that  a  judgment  against  an  executor  or  administrator,  whether  by 
defaidt  or  on  demurrer  (d),  or  upon  verdict  upon  any  plea  pleaded 
by  the  executor  or  administrator,  except  pletie  administravit,  or  ad- 
mitting assets  to  such  a  sum  and  riens  ultra  {e),  was  conclusive  upon 
him  that  he  had  assets  to  satisfy  such  judgment  (/).  But  that  if  the 
executor  pleaded  either  a  general  or  special  plene  administravit,  he 
was  liable  only  to  the  amount  of  assets  proved  to  be  in  his  hands ; 
and  a  judgment  against  an  executor,  on  a  verdict  upon  plene  admin- 
istravit, was  only  an  admission  of  assets  to  the  extent  of  assets  proved 
to  be  in  his  hands  {g).  And  the  substance  of  these  propositions 
would  still  seem  to  be  true,  as  showing  the  onus  of  pleading  even 
under  the  Judicature  Acts. 

The  essential  part  of  the  plea  of  plene  administravit  was,  that  ^'  the 
said  defendant  has  no  goods,  which  were  of  the  said  A.  B.  (the  tes- 
tator), at  the  time  of  his  death  in  the  hands  of  the  said  defendant,  as 
executor,  to  be  administered,  or  had,  at  the  time  of  the  commencement 


(6)  Blakesley  v,  SmaUwood,  8  Q.  B. 
538.  Bnt  it  may  be  argned  that  the 
debt,  on  which  the  action  is  founded,  is 
the  debt  which  arises,  after  the  death 
of  the  testator,  on  the  aocoimt  stated 
between  the  exeontor  and  the  plaintiff ; 
and  that,  therefore,  in  truth,  this  case, 
as  well  as  Mardall  v.  Thellnsson,  18  Q. 
B.  857,  6  £.  &  B.  976,  was  overruled  by 
Kees  V.  Watts,  11  Exch.  410.  Newell 
t\  Nat.  Prov.  Bank  of  England,  1  C.  P. 
D.  496.  Ante,  p.  *1781,  note  (h).  See 
also  Be  Gregson,  36  C.  D.  223.  In  Mar- 
dall V,  Thellusson,  the  defendants  were 
sued  as  executors  for  a  debt  which 
accrued  due  from  their  t-estator  in  his 
lifetime,  and  it  was  held  that  they  might 
set  off  a  debt  which  had  accrued  due 


from  the  plaintiff  to  them  as  executors 
since  the  death  of  their  testator. 

(c)  For  forms  of  these  pleadings,  see 
Bullen  &  Leake,  4th  edit.  vol.  ii.  pp. 
179  et  seq, 

t  See  American  note  at  end  of  this 
chapter. 

(d)  Rock  t7.Leighton,l  Salk.  310.  S. 
P.  admitted  3  T.  R.  686.  Leonard  v. 
Simpson,  2  Bing.  N.  C.  176. 

{e)  Ramsden  v,  Jackson,  1  Atk.  292. 
Erving  t?.  Peters,  3  T.  R.  685. 

(/)  1  Saund.  219,  6.  note  to  Wheat- 
ley  V,  Lane. 

{g)  1  Saund.  219,  h,  note.  Cousins  v, 
Paddon,  2  Cr.  M.  &  R.  558,  per  Parke, 
B.    Re  Higgins'  Trusts,  2  Giff.  562. 
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of  the  suit,  or  ever  mice '' :  and  the  omission  of  any  of  the  above  aver- 
ments was  always  held  fatal  on  demurrer,  as  weU  in  a  general  as  a 
special  plene  administravit 

Under  the  old  pleading  rules  there  was  a  great  deal  of  discussion 
(A)  as  to  whether  the  words  "  or  ever  since "  were  ^essential  to  the 
plea  ot  plene  administravit,  and  whether  the  judgment  of  assets  quando 
aeciderint  would  embrace  assets  received  between  writ  and  judgment, 
and  it  seems  ultimately  to  have  been  decided  that  the  words  were 
not  essential,  and  that  the  judgment  of  assets  quando  aeciderint  em- 
braced all  assets  received  after  writ.  All  this  seems  immaterial 
since  the  Judicature  Acts,  except  in  so  far  as  it  shows,  on  the  one 
hand,  that  if  a  defendant  executor  wishes  to  rely  upon  a  payment  of 
a  creditor,  since  writ  issued,  as  a  pro  tanto  discharge  under  the  rule 
in  equity,  he  would  have  to  specifically  allege  the  fact  in  his  defense, 
as  was  done  in  Vibart  v.  Coles  (/),  and  not  rely  on  a  general  statement 
that  the  defendant  had  fully  administered  the  estate,  and  that  there 
were  no  assets  for  the  payment  of  the  plaintiffs  debt :  and,  on  the 
other  hand,  that  if  a  plaintiff  wishes  to  rely  on  the  receipt  of  assets 
after  writ  he  should  allege  such  receipt  in  his  reply  to  the  defense  of 
plene  administravit  (j).  The  importance  of  these  matters  is,  however, 
largely  diminished  by  the  power  of  amendment  under  the  Judicature 
Act,  but  these  amendments  sometimes  involve  adjournment  and 
payment  of  costs. 

Again,  in  an  action  brought  against  the  executor  of  an  executor, 
it  was  not  sufficient  to  plead  that  the  defendant  had  not  any  goods 
or  chattels  of  the  original  testator  in  his  hands  to  be  administered ; 
but  he  must  also  plead,  either  that  the  first  executor  fully  adminis- 
tered, or  that  he  the  said  defendant  had  no  assets  of  the  first  execu- 
tor out  of  which  he  could  satisfy  any  devastavit  committed  by  the 
first  executor  {k).  And  such  matters  would  seem  to  be  essential  to 
the  substance  of  the  defense. 

Again,  an  executor  was  houfid  to  plead  a  debt  of  a  higher  nature, 
pUnt  administravit  of  which  hc  had  uoticc,  iu  bar  of  an  action  brought 
prcrter.  against  him  for  a  debt  of  an  inferior  nature,  and  riens 

ultra,  if  he  had  not  assets  for  both :  otherwise  it  would  be  an  ad- 
mission of  assets  to  satisfy  both  debts  (7).    Thus  the  executor  was 

{h)  See  Wms.  Exors.  8th  edit.  pp.  (k)  Wells  v,  Fydell,  10  East,  315. 

1964,  1992.  (0  Bock  r.  Leighton,  1  Salk.  310. 

(i)  24  Q.  B.  D.  364.  Antey  p.*879. 
ij)  8eepo8tj  p.*1850,  note  (t), 
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•bound  to  plead  a  judgment  recovered  against  the  testator,  in  bar  of 
an  action  on  a  bond ;  otherwise  he  would  admit  that  he  had  assets 
to  satisfy  the  judgment  (w). 

It  wiU  be  remembered  that  since  32  &  33  Vict.  c.  46  specialty  debts 
have  not,  in  the  administration  of  the  estate  of  any  person  dying 
on  or  after  January  1st,  1870,  any  priority,  but  a  plea  or  defense 
such  as  that  in  the  text  will  still  be  necessary  in  some  cases,  e,g.^  in 
the  case  of  an  outstanding  judgment  (n). 

If  the  judgment  pleaded  was  recovered  against  the  testator  and 
another,  the  plea  had  to  aver  the  survivorship  of  the  testator  (o). 

An  unregistered  judgment  obtained  against  the  executor  himself 
before  administration  decree  has  priority  over  all  debts  of  equal  de- 
gree, and  under  32  &  33  Vict.  c.  46,  specialty  and  simple  contract 
debts  are  of  the  same  degree  (p). 

A  recovery  against  one  of  seTeral  executors  or  administrators,  and 
no  assets  uWa^  may  be  pleaded  in  an  action  against  all  the  executors 
or  administrators  for  another  debt  of  the  testator  or  intestate  (g). 

It  may  be  observed,  that  a  plea  of  judgment  recovered  against  the 
executor  himself,  and  no  assets  vMra^  is  a  plea  in  bar  of  the  action 
generally,  and  not  with  an  nlterius  nmnutenere  non  debet,  even  where 
the  judgment  has  been  confessed  after  action  brought,  and  pleaded 
puis  darrein  continuance ;  contrary,  apparently,  to  the  general  rule, 
that  a  matter  of  defense,  arising  after  action  brought,  cannot  be 
properly  pleaded  in  bar  of  the  action  generally,  but  must  be 
pleaded  in  bar  of  the  further  maintenance  of  the  suit  {s).  •But 
this  arises  from  the  peculiar  nature  of  the  action,  which  is  brought 
against  the  executor,  not  only  on  the  foundation  of  a  debt  due 
from  the  testator  to  the  plaintiff,  but  in  respect  also  of  assets,  sup- 
posed to  be  in  his,  the  executor's,  hands,  liable  to  its  satisfaction ; 
and  the  executor  has  by  law  a  power  of  confessing  a  judgment  to 
another  creditor  in  preference  to  the  plaintiff,  in  the  suit  first  brought, 
and  thereby,  to  the  extent  of  the  assets  then  in  hand,  to  create  a 
perpetual  bar  to  the  plaintiff's  suit,  the  same  being  pleaded  in  the 
usual  way,  viz.,  that  he  has  not  assets  except  so  much,  which  are  not 

(m)  Earle  r.  Hinton,  2  Stra.  732.  (o)  Trethewy  r.  Ackland,  2  Saund. 

(n)  See  anie^  Pt.  in.  Bk.  ir.  Ch.  ii.  50. 

And  note  that  an  unregistered  judg-  {p)  Be  Williams'  Estate,  L.  B.  15  Eq. 

ment  ranks  only  as  a  simple  contract  270.     Be  Stnbbs'  Estate,  8  C.  D.  154. 

debt :  Van  Gheluive  r.  Nerinckx,  21  C.  (<?)  Further  v.  Further,  Cro.  Eliz.  471. 

D.  189.  Ante,  p.  *862.  (s)  Le  Bret  r.  Papillon,  4  East,  502. 
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sufOicient  to  satisfy  that  judgment.  But  the  plaintiff  may,  and  con- 
stantly doeS;  avoid  the  effect  of  the  plea  as  an  absolute  bar,  and  pro- 
tect himself  from  costs  at  the  same  time,  on  the  ground  of  his  origi- 
nal right  of  suit,  by  praying  judgment  of  such  assets  as  shoidd  come 
to  the  executor's  hands,  after  satisfying  the  judgment  so  confessed. 
So  that  the  plea  of  judgment  recovered  against  the  defendant  as  ex- 
ecutor, pending  the  writ,  enures  in  point  of  effect,  if  the  judgment 
itself  be  not  questioned  by  the  replication,  as  only  a  plea  in  bar  of 
the  further  maintenance  of  the  suit  against  the  executor  in  respect 
of  his  present  assets  (f). 
*The  nature  and  extent  of  the  right  of  an  executor  or  administra- 
tor to  retain  a  debt  due  to  him  from  the  deceased, 
have  been  investigated  in  a  previous  part  of  this  treat- 

for  debt  due  flrom    .        .    .        ^-i  111  ^  •         i    •      n  ^ 

testator  to  execu-  ISC  (w).    It  was  held  to  bc  optioual  m  the  executor  or 

administrator  either  \s>plecid  a  retainer  for  such  a  debt, 
or  to  give  it  in  evide^ice  under  a  plea  of  plefie  administravit  {x).    So 


Flea  of  retainer : 


(f)  Le  Bret  r.  Papill^n,  4  East,  508. 
Matters  arising  pending  action  may  be 
pleaded  by  way  of  defense  under  the 
provisions  of  R.  S.  C.  1883,  Ord.  XXIV., 
and  inasmuch  as  an  executor  or  admin- 
istrator may  prefer  one  creditor  to 
another,  the  payment  of  one  creditor, 
after  an  action  has  been  commenced 
by  another,  may  be  set  up  in  answer 
to  such  action.  Thus  in  Vibart  v. 
Coles,  24  Q.  B.  D.  364,  foUowing  Re 
Radcliffe,  7  C.  D.  733,  the  defendant, 
an  administratrix,  after  action  brought 
against  her  for  money  lent  to  the  in- 
testate by  the  plaintiff,  consented  to  a 
judge's  order  for  judgment  in  a  subse- 
quent action  by  another  creditor  for  a 
debt  due  from  the  intestate,  and,  judg- 
ment being  signed  accordingly,  she 
paid  the  amount  of  the  debt,  and  thereby 
exhausted  the  assets,  and  it  was  held 
that  she  was  entitled  to  make  such  pay- 
ment, and  thereby  defeat  the  plaintiff. 

There  was  formerly  a  conflict  be- 
tween the  rules  of  common  law  and 
equity  on  this  point,  the  common  law 
holding  that  an  executor  or  administra- 
tor, though  he  could  confess  judgment, 
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could  not,  and  equity  that  he  could, 
pay  one  creditor  before  another;  but 
since  the  Judicature  Act,  1873,  s.  25, 
8ub-8.11,  the  equity  rule  prevails :  ibid. 
Whether  or  not  such  a  defense  requires 
to  be  pleaded  as  a  matter  arising  after 
action  brought  or  after  the  expiry  of 
the  time  limited  for  defense  under  Ofd. 
XXIV.,  does  not  seem  ever  to  have 
been  decided.  If  it  is  necessary  so  to 
plead  it,  and  the  defendant  cannot 
merely  give  in  evidence  under  a  plea 
of  plene  administravit  the  fact  that 
since  action  brought  he  has  paid  a 
creditor  other  than  the  plaintiff,  and 
thus  exhausted  the  assets,  the  plaintiff, 
according  to  the  words  of  the  role, 
would  be  entitled  to  confess  the  de- 
fense and  sign  judgment  for  his  costs, 
unless  he  elected  to  t«ke  a  judgment 
of  assets  quando  aceidennt 

(tt)  Ante,  p.*884  et  seq, 

(x)  1  Saund.  333,  note  (6).  Having 
regard  to  the  terms  of  R.  S.  0.  1883, 
Ord.  XIX.  r.  4,  it  would  seem  prudent 
in  every  case  to  allege  the  facts  upon 
which  any  retainer,  which  it  is  sought 
to  set  up,  is  based. 
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lie  might  either  plead,  or  show  in  evidence  under  that  plea,  that  he 
retained  assets  to  a  certain  amount,  for  the  expenses  of  the  funeral 
(y),  or  of  taking  out  administration  {z\  or  to  reimburse  ^r  disbursements 
himself  for  payments  made  out  of  his  own  pocket,  in  *>y  e^e^^^^r; 
discharge  of  debts  not  inferior  in  their  kind  to  the  debt  of  the  plaint- 
iff before  the  commencement  of  the  suit  (a).  But  a  retainer  for  un- 
satisfied debts  of  the  testator  or  intestate,  of  a  higher 
degree  than  that  on  which  the  action  is  brought,  must  fng.^®^*"  outstond- 
be  pleaded  (ft). 

Where  an  executor  pleaded  that  he  had  no  assets  ultra  a  judgment, 
which,  in  truth,  was  recovered  against  him  upon  an 

..  i..A».i  1         1         Replication     to    a 

unjust  or  fictitious  debt,  the  plaintiff  mierht  reply,  that  piea  of pte»u»  admin- 
the  judgment  was  had  and  obtained  by  fraud  and  covin 
between  the  executor  and  the  creditor  (c).     But  tlie  plaintiff  could 
not  traverse  the  averment  that  the  debt,  for  which  the  judgment  was 
had,  was  a  just. and  true  debt  (d), 

•So  the  plaintiff  might  reply  that  the  judgment  is  kept  on  foot  by 
covin  to  defraud  the  creditors,  vk,y  "that  the  said  defendant  defers 
procuring  acknowledgment  of  satisfaction  to  be  entered  of  the  said 
debt  and  damages,  so  recovered,  &c.,  with  intent  to  defraud  him  the 
said  plaintiff :"  As  where  the  executor  Qompounded  for  a  less  sum 
and  did  not  procure  the  judgment  to  be  discharged,  but  pleaded  it  to 
an  action  brought  against  him  by  another  creditor,  he  might  reply 
the  composition,  and  that  tlie  judgment  was  kept  on  foot  by  covin : 
for  nothing  shall  be  allowed  to  the  executor  but  what  he  actually 
pays  (e). 

The  executor,  in  his  rejoinder  to  replications  of  this  description, 
was  bound  to  traverse  the  fraud.  And  the  plaintiff  might,  upon  this 
issue,  give  in  evidence,  either  that  the  debt  was  not  a  just  one,  or  that 
less  was  due  than  the  sum  for  which  judgment  had  been  given  (/). 

In  answer  to  the  latter  evidence,  which  is  prima  facie  proof  of  fraud. 


(y)  See  B.  v.  Wade,  5  Price,  621,  as 
to  the  form  of  such  a  plea. 

{s)  Gillies  t?.  Smither,  2  Stark.  N.  P. 
C.  528. 

(a)  Co.  Lit.  283,  a.    Bull.  N.  P.  140. 

(6)  BuU.  N.  P.  141.  Specialty  debts 
have  now  no  priority.   See  antej  p.*869. 

(c)  Williams  t?.  Fowler,  1  Stra.  410. 
2  Sannd.  50,  note  (3). 

(d)  Bobinson  f.  Ck)rbett,  1  Lutw.  662, 


by  Powell,  J.  2  Saund.  50,  note  (3). 
Indeed,  it  was  not  necessary  for  an 
executor  who  pleaded  an  outstanding 
judgment,  to  aver  that  the  debt,  upon 
which  the  judgment  was  obtained,  was 
a  just  and  true  debt :  1  Saund.  329,  note 

(3). 
(e)  1  Saund.  334,  note  (9). 
(/)  2  Saund.  50,  note  (3). 
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the  defendant  might  show  that  the  judgment  was  entered  for  more 
than  was  due,  by  mistake  ((/).  If  a  judgment  was  pleaded,  and  per 
fraudem  replied,  upon  which  issue  was  taken,  and  it  appeared  in 
evidence  that  the  creditor  was  willing  to  take  less  than  was  recovered, 
it  was  proof  of  fraud ;  but  if  it  were  shown  that  the  administrator 
had  not  assets  to  pay  that  sum,  it  was  no  fraud  (%).  It  shoidd  be 
observed,  that  where  a  judgment  was  obtained  against  an  executor 
by  covin,  but  for  a  just  debt,  the  creditor  could  not  avoid  the  judg- 
ment by  alleging  that  it  was  obtained  by  covin  to  defraud  him  (*). 
•If  an  executor  or  administrator  pleads  plene  administravit  and  the 
plaintiff  replies  that  the  defendant  had  assets  at  the 
plaintiff  upon  issue  Commencement  of  the  suit,  whereupon  issue  is  joined, 

joined   on  plea  of,,       ,        ,,  -  -,.  ,,  -i.../-        i 

pUM  administra-  thc  burthcn  of  proof  lics  upon  the  plaintiff,  who  must 

prove  that  assets  existed,  or  ought  to  have  existed^  in 
the  hands  of  the  defendant  at  the  time  of  the  writ  sued  out  {k).  The 
question,  as  to  what  shall  be  considered  assets  come  to  the  hands  of 
the  executor  or  administrator,  has  been  already  discussed  (I), 

The  plaintiff  could  not  have  proved,  under  this  issue,  that  assets  have 
been  received  subsequently  to  the  commencement  of  the  suit ;  to  be  ad- 
mitted to  such  proof,  he  should  have  replied  this  matter  specially  (»;). 

If,  upon  the  issue  of  plene  administravit,  it  shall  appear  that  the 
executor  or  administrator  has  been  guilty  of  a  devastavit,  which  has 
caused  a  failure  of  assets,  the  jury  must  find  that  the  defendant  has 
assets  to  that  amount,  and  not  find  a  devastavit  (n). 


(g)  Pease  v.  Naylor,  5  T.  R.  80. 

(h)  Per  curiam,  in  Parker  t'.  Atfield, 
1  Salk.  312. 

(0  Veale  r.  Gatesdon,  W.  Jones.  92, 
3rd  Besolntion.  Williams  v.  Fowler,  1 
Stra.  410.    1  Saund.  334,  note  (9). 

(fc)  Mara  v.  Quin,  6  T.  R.  10.  Web- 
ster V.  Blackman,  2  Fost.  &  F.  490. 

(0  AntCy  p.*1534  et  seq.  In  Britton  r. 
Jones,  3  Bing.  N.  G.  676,  upon  a  plea 
of  plene  administravit  and  replication  of 
assets  in  hand  at  the  time  of  the  com- 
mencement of  the  suit,  it  appeared 
at  the  trial,  that  the  testator,  twelve 
months  before  his  decease,  purchased 
twelve  mahogany  chairs,  which  were 
seen  in  the  house  where  he  lived  shortly 
before  his  death :  The  defendant  proved 

[•1853J 


that  the  deceased  died  poor,  that  he 
lodged  in  the  same  house  with  hi^ 
mother  and  his  sister,  the  defendant; 
and  that  money  was  borrowed  to  bury 
him :  It  was  contended  that,  as  it  had 
not  been  proved  that  the  furniture  in 
question  ever  came  to  the  hands  of  the 
defendant,  there  was  no  evidence  to 
charge  her  with  it  as  assets :  but  the 
Court  of  C.  P.  held  that  there  was  a 
prima  fade  case  for  that  purpose.  See 
also  Stroud  v.  Dandridge,  1  Car.  &  E. 
445. 

( w)  Mara  r.  Quin,  6  T.  R.  11.  2  Phill. 
Ev.  347,  6th  edit.  Roscoe,  Nisi  Prius 
Evidence,  16th  edit.,  1218. 

(ft)  Wentw.  Off.  Ex.  c.  13,  p.  312, 14th 
edit.    This  finding  by  the  jury  of  assets 
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•In  order  to  prove  assets,  the  plamtiff  may  give  in  evidence  the 
inventory  exhibited  by  the  defendant  in  the  Court  of 

^^  Proof  of  flagpfa  \iV 

Probate :  And  after  the  inventory  is  put  in,  it  is  for  production  or  in- 

v6ntory 

the  defendant  to  discharge  himself  of  the  items  (o). 

In  Shelly's  case  {p)y  Lord  Holt  said,  that  all  sperate  debts  men- 
tioned in  the  inventory  shall  be  counted  assets  in  the  executor's 
hands ;  for  that  is  as  much  as  to  say  that  they  may  be  had  for  de- 
manding, unless  the  demand  or  refusal  be  proved.  Again,  in  Smith 
V.  Davies  (g),  Lord  Hardwicke  held,  that  if  in  the  inventory  produced 
the  article  concerning  debts  does  not  distinguish  between  sperate 
and  desperate,  it  will  be  sufficient  to  charge  the  executor  with  the 
whole  prima  facie  as  assets,  and  put  upon  him  to  prove  any  of  them 
desperate ;  as  if  the  article  were,  "  Item,  for  debts  due  and  owing, 
which  I  admit  myself  to  be  charged  with  when  recovered  or  received  " 
(r).  And  the  authority  of  these  cases  appears  to  have  been  recog- 
nized and  acted  upon  in  the  Common  Pleas,  in  a  case  in  the  time  of 
Dallas,  C.  J.  («).  But  in  Gyles  v.  Dyson  {t),  where  on  the  trial  of  an 
issue  joined  on  a  plea  of  plene  administramt,  it  was  contended,  on  the 
authority  of  Smith  v.  Davies,  that  certain  debts  which  the  defendant 
had,  in  an  inventory  exhibited  in  the  Ecclesiastical  Court,  allowed  to 
be  due  to  the  estate  and  which  he  did  not  represent  to  be  desperate, 
were  to  be  considered  as  actual  assets  in  his  hands.  Lord  Ellenbor- 
ough  said,  "  You  must  prove,  presumptively  at  least,  that  these  debts 
have  been  paid ;  that  presumption  may  depend  on  the  time  and  a 
number  of  other  circumstances ;  but  upon  the  plea  of  plene  adminis- 
travitj  it  is  necessary  to  prove  that  effects  •came  into  the  hands  of 
the  defendant ;  this  is  the  universal  practice ''  (u). 

The  inventory  would  seem  to  be  only  prima  facie  evidence  and  it 
may  be  doubtful  whether  an  inventory  made  or  exhibited  by  one 


in  the  hands  of  the  executor  is  not 
against  truth,  though  they  be  wasted, 
and  so  not  to  be  had  in  kind ;  for  the 
executor  had  them  in  right,  since  he 
has  not  rightfully  parted  from  them; 
according  to  the  rule,  pro  possessore 
fuibetur  qui  dolo  aut  injuria  desiit  pos^ 
sidere:  Ibid.  See  Reeves  r.  Ward,  2 
Bing.  N.  C.  235.     S.  C.  2  Scott,  296. 

(o)  Giles  r.  Dyson,  1  Stark.  N.  P.  C. 
32. 

(p)  1  Salk.  296. 


(q)  Bull.  N.  P.  140.  S.  C.  Selwyn's 
N.  P.  779,  note,  6th  edit. 

(r)  The  defendant  proved,  by  a  wit- 
ness, who  went  to  demand  several  of 
them,  that  he  could  not  recover  them, 
and  accordingly  they  were  allowed  as 
desperate :  Selw.  ubi  supra, 

(»)  Young  r.  Cawdrey,  8  Taunt.  734. 
S.  C.  noniine  Young  r.  Cordery,  3  B. 
Moore,  69. 

(0  1  Stark.  N.  P.  C.  32. 

(tt)  See  ante,  p.*1536. 
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^"7^*^*7  on^iy  executor  or  administrator  would  be  even  'prima  fad^ 
<^«°^-  evidence  against  another  (a;). 

The  amount  of  the  probate  stamp  is  admissible  in  evidence,  on  the 
issue  joined  on  a  plea  otpletie  administravit  (y).    And 
stamp   admiaaibie  the  Court  of  King's  Beuch,  in  Foster  v.  Blakelock  (z). 
'  held  that  the  probate  stamp  was  prima  fade  evidence 

that  the  executor  had  assets  to  the  amount  covered  by  the  stamp  (a). 
But  this  decision,  it  should  seem,  must  now  be  considered  as  over- 
ruled. In  the  case  of  Steam  v.  Mills  {aa)f  Littledale,  J.,  and  Parke, 
J.,  expressed  their  dissent  from  it :  And  in  the  subsequent  case  of 
Mann  v,  Lang  (b),  Littledale,  J.,  said,  that  he  could  not  say  that  the 
stamp  on  the  probate  was  not  admissible ;  but  it  was  not  prima  facie 
evidence  of  the  amount  of  assets :  In  the  same  case  Lord  Denman 
expressed  his  opinion,  that  if  there  be  evidence  of  a  long  acquiescence 
by  the  executor,  without  redemanding  any  of  the  duty,  it  is  prima 
fade  evidence  of  such  amount ;  though  it  is  not  of  itself  evidence  of 
such  amount :  But  Paterson,  J.,  was  of  opinion,  that  it  is  not  such 
prima  fade  evidence,  even  if  a  long  acquiescence  is  shown.  This  sub- 
ject was  again  considered  in  the  Court  of  Chancery,  in  the  case  of 
Lazonby  v,  Rawson  (c),  where  Lord  Cranworth,  C,  in  giving  judg- 
ment, said,  "  The  circumstance  of  an  executor,  having  paid  probate 
duty  up  to  a  particular  amount,  may  be  prima  fade  evidence  of  his 
having  thought  that  the  testator  had  died  possessed  of  •property  rep- 
resented by  the  amount  of  the  stamp  duty  paid :  But  the  probate 
duty  is,  in  the  first  instance,  payable  on  the  whole  of  the  personal 
estate  left  by  the  testator :  If  it  cannot  all  be  got  in,  and  it  should 
be  ascertained  that  it  was  not  of  the  value  represented,  in  such  a 
case  provision  is  made  for  enabling  the  executor  to  get  a  return  of 
the  amount  overpaid :  Where,  therefore,  an  executor  has  not  made 
any  appUcation  for  the  return  of  the  duty  which  he  may  have  paid 
in  excess,  it  is  a  step  in  evidence  toward  proving  an  admission  of 
assets  to  the  amount,  though  by  no  means  conclusive  evidence  that 
the  executor  had  made  a  correct  estimate  of  the  testator's  property. 

(x)  steam  v.  Mms,  4  B.  &  Ad.  657.  (a)  See  also  Curtis  t7.  Hunt,  1  C.  &  P. 

The  same  would  probably  be  true  of  180,  where  Lord  Tenterden  ruled  to  the 

the  account  of  the  personal  estate  to  same  effect, 

be  delivered  pursuant  to  43  Vict.  o.  14,  (aa)  4  B.  &  Ad.  657. 

8.  10.  (6)  3  Ad.  &  £.  699. 

(y)  Mann  v,  Lang,  3  Ad.  &  E.  699.  (o)  4  De  G.  M.  &  G.  556. 

(z)  5  B.  &  C.  328. 
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Much  might  depend  on  the  amount  overpaid,  and  the  pecuniary  con- 
dition in  life  of  the  executor,  whether  he  would  be  at  the  trouble  of 
getting  a  return  of  the  excess  of  duty  overpaid.  Here  the  executor 
paid  40Z.  in  respect  of  probate  duty,  and  never  got  back  any  of  it, 
and  I  think  it  certainly  amounts  to  strong  presumptive  evidence  that 
he  had  received  assets  to  the  extent  covered  by  that  amount  of  duty ; 
but  it  is  not  an  absolute  admission  that  he  did." 

An  admission  by  the  defendant,  that  a  debt  is  a  just  debt,  or  a 
promise  to  pay  it  as  soon  as  he  can,  is  not  evidence  to  charge  him 
with  assets :  for  such  an  admission  must  be  understood  with  a  rea- 
sonable intendment,  and  the  executor  could  not  mean  to  pledge  him- 
self to  commit  a  devastatntj  by  paying  this  debt  before  others  of  a 
higher  nature  {d).  But  if  an  executor  compound  with  the  creditors, 
and  afterward,  at  the  suit  of  any  of  them,  plead  pUfie  administravity 
proof  of  the  composition  would  be  conclusive  proof  of  assets,  and  the 
court  would  not  suffer  him  to  give  evidence  of  no  assets  {e).  How- 
ever, an  executor  will  not  admit  assets  by  •paying  interest  on  a  bond 
due  from  the  testator  {/) :  for  it  would  be  unreasonable  that  he 
should  be  liable  for  the  whole  debt,  by  paying  a  part  out  of  his  own 
funds,  or  that,  because  he  has  enough  in  his  hands  to  pay  the  inter- 
est, he  should  be  thereby  concluded  from  disputing  assets  for  the 
principal  {g). 

In  answer  to  the  proof  of  assets,  the  executor  or  administrator 
may  show  under  the  issue  joined  on  pUfie  administratnt  evidence  for  execu- 
(h),  that  he  has  exhausted  the  assets,  by  discharging  ^ve^S^ln^lchSTs? 
other  demands  on  the  estate,  not  inferior  in  their  nature  **** 
to  that  of  the  plaintiff  (i),  or  even  by  the  payment  of  debts  of  in- 
ferior degree,  without  notice  of  the  plaintiff's  demand  (i).  Again, 
the  executor  may  show  that  he  has  disbursed  the  assets  in  the  ex- 


(d)  Hindsley  t;.  BusseU,  12  East,  232. 
2  Phm.  Ev.  348,  6th  edit.  If  the  execu- 
tor refers  a  party  to  a  third  person  for 
information  respecting  the  effects  of  the 
testator,  it  should  seem  that  an  admis- 
sion of  assets  by  such  third  person  will 
bind  the  executor :  Williams  v.  Innes,  1 
Camp.  364. 

(e)  Bull.  N.  P.  145. 

(/)  Cleverley  i'.  Brett,  cited  by  Bul- 
ler,  J.,  5  T.  R.  8.  2  Phill.  Ev.  348,  6th 
edit. 


(g)  See  further  as  to  what  is  an  ad- 
mission of  assets,  postj  p.*1894. 

(/*)  Reeves  r.  Ward,  2  Bing.  N.  C. 
235. 

(i)  See  ante,  p.*879  et  seq. 

(k)  The  Governors  of  Chelsea  Water- 
Works  r.  Cowper,  1  Esp.  N.  P.  C.  277. 
AntCj  p.  *881.  But  according  to  the 
judgment  of  Lawrence,  J.,  in  Hickey 
I'.  Hayter,  6  T.  R.  388,  these  payments 
without  notice  must  be  pleaded. 

[•1857] 


542 


Of  Remedies  against  Executors  and  [Pt  V.  Bk.  II. 


penses  of  the  faneral,  or  of  probate  (Q,  or  adnmustration,  or,  as  it 
should  seem,  in  the  reasonable  charges  of  collecting  the  debts  of  the 
deceased  (m).  So  he  may  show  that  he  has  retained  money  in  his 
hands  to  pay  for  the  expenses  of  administration,  to  which  he  has 
made  himself  liable,  without  proving  that  he  has  paid  them  (n). 

Where  the  executor  shows  payments  made  by  him  to  the  extent  of 
the  assets  proved  by  the  plaintiff  to  have  come  to  *his  hands,  the 
plaintiff  may  show,  in  answer,  that  the  funds  so  applied  did  not 
come  to  the  defendant  as  executor,  but  were  handed  to  him  in  trust 
to  pay  the  testator's  debts,  and  were  not  part  of  the  assets  first  proved 
to  have  come  to  his  hands  (o). 

The  defendant  could  not,  under  a  plea  of  plem  administravitj  give 
evidence  of  the  existence  of  outstanding  debts  of  a  higher  nature ; 
such  defense  must  have  been  pleaded  (p),  and  probably  now  also 
must  be  pleaded. 

Again,  the  defendant  could  not  show,  in  answer  to  proof  of  assets, 
that  he  had  applied  them  in  the  payment  of  debts  since  the  commence- 
ment of  the  suit ;  for  under  plene  administravitj  no  payments,  made 
after  the  action  commenced,  could  be  given  in  evidence  (g).  If,  there- 
fore, the  executor  had  paid  other  creditors  of  superior  degree  after 
action  commenced,  he  must  have  pleaded  that  matter  specially,  and 
if  he  has  paid  other  creditors  of  equal  degree,  since  the  writ  issued,  he 
ought,  it  would  seem,  to  plead  the  fact  specifically  (r). 

It  should  seem  (as  there  has  already  been  occasion  to  point  out)  (s), 
that  if,  in  the  distribution  of  assets,  a  creditor  misleads  an  executor, 
either  by  laches  or  express  authority,  so  as  thereby  to  induce  him 
to  pursue  a  course  he  would  not  otherwise  have  pursued,  the  credi- 


(0  It  is  a  question  for  the  jury 
whether  the  ezeoutor  has  committed 
a  dewi8tavit  by  swearing  the  property 
above  its  value  without  reasonable 
grround^  and  so  incurring  a  greater 
stamp  duty  than  was  requisite,  seeing 
that  the  executor  is  bound  to  act 
promptly,  and  therefore  is  not  to  be 
held  to  too  close  a  search  for  the  testa- 
tor's property :  Jackson  v,  Bowley,Carr. 
&  M.  97. 

(w)  Giles  V,  Dyson,  1  Stark.  N.  P.  C. 
32.  But  he  cannot  be  allowed  for  dis- 
bursements in  the  schooling,  feeding, 
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and  clothing  of  the  children  of  the 
testator,  subsequently  to  his  decease: 
Ibid, 

(n)  See  ante,  p.  *1851.  Gillies  t, 
Smither,  2  Stark.  N.  P.  C.  528. 

(o)  Marston  r.  Downes,  1  A.  &  £.  31. 

(i?)  BuU.  N.  P.  141.  1  Saund.  333, 
a.  note  (8).    Ante,  p.*879. 

(g)  Dyer,  32,  a.  in  margine.  Com. 
Dig.  Admon.  0.  (2).  Nightingale  r. 
Lee,  1  Preem.,  110, 

(r)  B.  S.  C.  1883,  Ord.  XIX.  r,  4L 

(«)^nto,p.*1206. 
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tor  is  precluded  from  complamiiig  of  an  insufficiency  of  assets  {t). 
So  where  a  party  entitled  to  *a  legacy  under  a  will  has  a  claim 
against  the  testator,  which  he  conceals  from  the  executors  till  after 
he  has  received  his  legacy,  he  cannot  afterward,  in  an  action  against 
the  executors,  object  that  the  amount  of  the  legacy  was  not  paid  in 
a  due  course  of  administration  (u). 

Whenever  the  action  against  an  executor  or  administrator  can  only 
be  supported  against  him  in  that  character,  and  he 
pleads  any  plea^which  admits  that  he  has  acted  as  such,  SSJ>r^"** 
(except  a  release  to  himself)  the  judgment  against  him 
must  be,  that  the  plaintiff  do  recover  the  debt  and  costs  to  be  levied 
out  of  the  assets  of  the  testator,  if  the  defendant  have  so  much,  but  if 
not,  then  the  costs  out  of  the  defendant's  oum  goods  («).  So  where 
the  executor  pleads  plene  administravit,  and  it  is  found  against  him, 
the  judgment  is  de  bonis  testatoris,  et  si  non,  (tc,  then  the  costs  de 
ionis  propriis  (y). 

It  was  formerly  held  that  where  the  defendant  pleaded  ne  ungues 


{t)  Richards  r.  Browne,  3  Bing.  N. 
C.  499,  by  Tindal,  C.  J.  Ante,  p.  •1206. 
It  was  held  in  Jewsbury  v.  Mummery, 
L.  R.  8  C.  P.  56,  that  a  defense  of  this 
character  oonld  be  properly  pleaded 
under  a  plea  of  plene  administravit: 
probably  now  it  would  have  to  be  spe- 
cifically pleaded  under  R.  S.  C.  1883, 
Ord.  XIX.  r.  4.  A  creditor  does  not 
lose  his  right  to  sue  the  executors  by 
mere  laches.  But  if  the  creditor  mis- 
leads the  executors,  so  that  they  are 
thereby  induced  to  part  with  the  assets 
in  a  manner  which  would  be  a  iefoaa- 
tavitf  then  the  creditor  cannot  complain 
of  the  devastavit.  Although  C.  J.  Tin- 
dal uses  the  word  "laches,''  he  does 
not  mean  that  mere  doing  nothing  will 
deprive  the  creditor  of  his  remedy ;  he 
means  "  conduct : "  per  Chitty,  J.,  Re 
Birch,  27  C.  D.  622.  There  is  no  rule 
in  equity  any  more  than  in  law  that 
the  mere  non-suing  by  any  specialty 
creditor  for  any  period  within  the  stat- 
utory limit  of  twenty  years  is  such 
negligence  as  deprives  him  of  the  right 


of  requiring  payment  of  the  specialty 
debt.  And  therefore  if  an  executor 
disposes  of  the  estate  of  the  testator 
without  providing  for  a  liability  of  the 
testator  under  a  covenant,  he  will  be 
liable  for  the  amount  as  upon  a  devas- 
tavit, even  after  the  lapse  of  eighteen 
years :  Re  Baker,  20  C.  D.  230. 

(«)  Stroud  V.  Stroud,  7  M.  &  Gr.  417. 

{x)  1  Saund.  335,  note  (10),  to  Han- 
cock i'.  Prowd.  Gorton  v.  (Gregory,  3 
B.  &  S.  90.  The  court  refused,  after  a 
lapse  of  six  years,  to  allow  a  judgment 
for  the  debt  de  bonis  testatoris,  and  for 
the  costs  de  bonis  testatoris  et  si  non  de 
bonis  propriis,  to  be  altered  to  a  judg- 
ment generally  de  bonis  testatoris  et  si 
non  de  bonis  propriis,  even  if  the  latter 
were  clearly  the  judgment  to  which  the 
plaintiff  was  entitled:  the  distinction 
being  between  an  alteration  to  dis- 
charge, and  one  to  fie,  the  personal  lia- 
bility of  the  executor:  Burroughs  r. 
Stevens,  5  Taunt.  556. 

(y)  1  Roll.  Abr.  931  (D.),  pi.  3.Wentw. 
Off.  Ex.  344,  14th  edit. 
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executor  or  admrnistratoTf  or  a  release  to  himsdfj  and  it  was  found 
against  him^  the  judgment  was^  that  the  plaintiff  do  recover  both  the 
debts  and  costs,  in  the  first  place,  de  bonis  *t€st(UoriSj  si,  &c,j  and  si 
itum,  dkc,  de  bonis  propriis  (z).  The  reason  alleged  was,  because  the 
executor  could  not  but  know  these  to  be  false  pleas :  But  the  same 
reason  seems  equally  to  apply  to  other  pleas  where  the  judgment 
was  different  (a).  And  tliis  probably  would  be  held  no  longer  to  be 
law,  especially  as  the  rule  was  rather  a  pleading  result,  deduced  from 
pleading  admissions,  which  the  coui-t  would  not  let  the  defendant 
remedy  by  amendment,  than  a  punishment  inflicted  by  the  court, 
which  had  indeed  no  jurisdiction  to  inflict  such  a  punishment 
With  respect  to  the  amount  for  which  judgment  should  be  entered 
against  the  executor  upon  a  plea  of  plene  administravitj 
judgment  shTirSJ  ^  ^^^  exccutor  plead  either  a  general  or  special  plene 
X^niSlSw/r^'*'  administravif,  he  is  Uable  only  to  the  amount  of  the  as- 
sets proved  to  be  in  his  hands  (b).  Thus  in  Harrison 
V,  Beccles  (c),  the  plaintiff,  having  proved  a  debt  of  80Z.,  took  a  ver- 
dict on  the  non  assumpsit  for  the  sum,  and  having  proved  251,  assets 
unadministered,  he  took  a  verdict  on  the  pletie  administravit  for  that 
sum,  and  judgment  qtiando,  &c.,  for  the  residue  (d). 


(z)  Bro.  Exors.  34.  1  Roll.  Abr.  p. 
930  (C),  pi.  2,  8,  p.  933,  pi.  15.  Bull  r. 
Wheeler,  Cro.  Jac.  648.  Wentw.  Off. 
Ex.  338,  340,  14tli  edit.  1  Saund.  336, 
h.  note  (10).  Hooper  v.  Siunmersett, 
Wightw.  20,  per  curiam. 

(a)  1  Saund.  336,  b,  note  (10). 

(6)  1  Saund.  219,  b.  note  to  Wheatley 
V.  Lane.  Jackson  v.  Lyon,  Carr.  &  M. 
97. 

(c)  Cited  3  T.  B.  688. 

(d)  Hancock  v.  Podmore,  1  B.  &  Ad. 
265,  per  Bayley,  J.  Accord,  The  fol- 
lowing foim  is  taken  from  Serjt.  Will- 
lams'  note  in  Sir  E.  V.  Williams'  edi- 
tion, 1  Wms.  Saund.  608,  609,  for  enter- 
ing up  judgment  on  the  two  issues  of 
nofi  assumpsit  by  the  testator,  and  of 
plene  administravit  by  the  defendant,  to 
which  the  plaintiff  replied  that  the  de- 
fendant had  assets  since  the  commence- 
ment of  the  suit,  where  the  jury  find 
the  first  issue  for  the  plaintiff,  and,  on 

[•I860] 


the  second  issue,  that  the  defendant 
has  assets  to  satisfy  only  part  of  the 
debt :  *^  As  to  the  first  issue  between 
the  said  parties  within  joined,  [the 
jm*ors]  upon  their  oath  do  say,  that  the 
within-named  William  Clarke  (the  tes- 
tator) in  his  lifetime  did  undertake  and 
promise  in  manner  and  form  as  the  said 
Francis  hath  above  tliereof  complained 
against  her  the  said  defendant  Mary 
(the  executrix),  and  they  assess  the 
damages  of  the  said  Francis  by  reason 
of  the  not  performing  of  the  said  prom- 
ises and  undertakings,  over  and  above 
his  costs  and  charges  by  him  about  his 
suit  in  this  behalf  expended,  to  80/., 
and  for  those  costs  and  charges  to  40jr. 
And  as  to  the  last  issue  between  the 
said  parties  within  joined,  the  jurors 
aforesaid  upon  their  oath  aforesaid  say, 
that  the  said  Mary,  at  the  time  of  the 
commencement  of  the  suit  of  the  said 
Francis  in  this  behalf,  and  since  had 
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•When  several  executors  plead  plene  administravit  severally  by  sev- 
eral attorneys,  and  the  jury  find  that  one  of  them  only  judgment 
has  assets,  judgment  shall  be  given  against  him  only  l^Xh^^ul^^Si' 
and  the  rest  shall  go  quit  (c).  So  too  in  Parsons  t\  to«"*i[ffouSd^''to 
Hancocke  (/),  where  in  an  action  against  several  execu-  ^^'^  """^  • 
tors,  they  all  pleaded  jointly  that  they  had  fully  administered,  &c., 
and  the  plaintiff  proved  assets  in  the  hands  of  some  only  of  the  de- 
fendants, ♦Parke,  J.,  directed  the  jury  to  find  a  verdict  for  the  plaint- 
iff against  the  latter,  and,  as  to  the  other  executors,  to  find  a  verdict 
for  the  defendants  (g). 

It  will  appear,  on  referring  to  the  description  above  given  of  the 
proper  mode  of  entering  judgment  against  executors 
and  administrators  (A),  that,  when  defendants,  they  and  right  to  cmu 

.  ...  .  ,  ,  y  J    as  defendant: 

have  no  privilege  as  to  costs ;  but,  on  the  contrary,  are 


goods  and  chattels  which  were  of  the 
said  William  at  the  time  of  his  death 
in  her  hands  to  be  administered  to  the 
value  of  40Z.,  parcel  of  the  said  dam- 
ages above  assessed,  wherewith  she  the 
said  Mary  might  have  satisfied  the  said 
Francis  40/.,  parcel  of  the  said  dam- 
ages ;  and  as  to  40/.  residue  of  the  said 
damages,  that  the  said  Mary,  at  the 
time  of  the  commencement  of  the  suit 
of  the  said  Francis  in  this  behalf,  or 
ever  since,  had  not  any  other  goods 
and  chattels  which  were  of  the  said 
William  at  the  time  of  his  deatJi  in  the 
hands  of  the  said  Mary  to  be  adminis- 
tered, wherewith  she  could  have  satis- 
fied the  said  Francis  the  said  40/.,  resi- 
due of  the  said  damages  so  assessed  as 
aforesaid:  Therefore  it  is  considered 
that  the  said  Francis  do  recover  against 
the  said  Mary  the  said  40/.  by  the  said 
jury  in  form  aforesaid  found,  parcel  of 
the  said  damages  of  80/.  above  assessed, 
together  with  his  costs  and  charges  by 
the  said  jury  in  form  aforesaid  assessed, 
and  also  35/.  for  his  costs  and  charges 
of  increase  by  the  said  Court  of  our  said 
lord  the  King  here  adjudged  to  the  said 
Francis  with  his  assent,  which  said  dam- 


ages, costs,  and  charges,  in  the  whole 
amount  to  77/.,  to  be  levied  of  the  goods 
and  chattels  which  were  of  the  said 
William  at  the  time  of  his  death  in  the 
hands  of  the  said  Mary  to  be  adminis- 
tered, if  she  hath  so  much  in  her  hands 
to  be  administered,  and  if  not,  then  the 
said  costs  and  charges,  parcel  of  the 
damages  last  mentioned,  amounting  to 
37/.,  to  be  levied  of  the  proper  goods 
and  chattels  of  the  said  Mary,  and  that, 
&c.,  &c.,  and  that  the  said  Francis  do 
recover  the  said  40/.  residue  of  the  said 
damages  in  form  aforesaid  assessed,  to 
be  levied  of  the  goods  and  chattels 
which  were  of  the  said  William  at  the 
time  of  his  death,  or  which  since  the 
pleading  of  tlie  said  second  plea  of  the 
said  Mary,  have  come  or  at  any  time 
hereafter  shall  come,  to  the  hands  of 
the  said  Mary  to  be  administered.  And 
the  said  Mary  in  mercy,"  &o. 

{e)  Bellew  v.  Juckleden,  1  Boll.  Abr. 
929  (B.),  pi.  5. 

(/)  1  Mood.  &  Malk.  330. 

(</)  See  also  the  remarks  of  the  same 
learned  judge  in  Cousins  v.  Paddon,  2 
Crompt.  M.  &  B.  558. 

(h)  Ante,  p.*  1859. 
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liable  to  pay  them  de>  bonis  propriis  if  there  are  no  assets  (t).  The 
liability  as  well  as  the  right  to  costs  in  the  ease  of  executors  and  ad- 
ministrators is  governed,  as  in  the  case  of  ordinary  litigants,  by  the 
provisions  of  R.  S.  C.  1883,  Ord.  LXV.  (Jfe). 

In  an  action  against  an  executor  or  administrator,  if  the  defendant 
Judgment  of  assets  pleads  pfene  administravit,  and  it  cannot  be  proved  that 
in/utwro:  ^^  ^^  asscts  in  hand,  the  plaintiff  may  confess  the  plea, 

and  take  judgment  immediately  of  assets  quando  acdderint,  or  as  it  is 
sometimes  called,  judgment  of  assets  in  future  (T).  But  if  the  plaint- 
iff take  issue  on  the  general  or  special  plea  of  plene  administravity 
and  it  be  found  against  him,  he  could  not  under  the  former  practice 
have  judgment  of  assets  qtiando,  &c.  (m). 

By  taking  judgment  of  assets  quando  the  plaintiff  admits  that  the 
defendant  has  fully  administered  to  that  time  (n) :  And  accordingly, 
the  terms  of  the  judgment  are  that  the  plaintiff  do  r^over  his  debt 
to  be  levied  of  the  goods  of  the  testator  which  shall  thereafter  come 
to  the  hands  of  the  exe*cutor.  And  in  debt  or  scire  facias,  on  this 
judgment  proof  of  the  executor's  receiving  assets  was  always  at  the 
trial  confined  to  a  period  subsequent  to  the  judgment  (o).  And  it 
is  right  that  such  be  the  rule  at  law ;  for  if  a  creditor  was  permitted 
to  litigate  a  second  time  that  which  has  been  once  settled  between 
the  parties,  either  by  verdict  or  admission,  an  executor  would  be 
harassed  and  involved  in  infinite  expense  and  litigation  {p). 

When  an  executor  or  administrator  pleads  plefie  administravit^  or 

judgments,  &c.,  outstanding,  and  plene  administravit 

o^Msete  ul%!Z^,  prcBter,  and  the  plaintiff,  admitting  the  truth  of  the  plea, 

takes  judgment  of  assets  quando,  &c.,  the  executor  or 
administrator  is  not  liable  to  costs  de  bonis  propriis  {q) :  nor  does  he 


(0  See  MarahaU  v.  WUlder,  9  B.  &  C. 
655,  658. 

(k)  See  ante,  p.*1796. 

(0  Mary  Shipley's  case,  8  Co.  134,  a. 
NoeU  V.  Nelson,  2  Saimd.  226.  Parker 
i;.  Dee,  3  Swanst.  632,  note  to  Drewry 
V,  Thaoker.  See  the  form  of  such  judg- 
ment, 1  Sannd.  216,  217. 

(m)  1  Roll.  Abr.  929  (B.),  pi.  2.  2 
Saimd.  217,  note  (1)  to  NoeU  v.  Nelson. 
Luoas  V.  Jenner,  2  Dowl.  64,  per  Bay- 
ley,  B.  Bnt  see  Hindsley  v,  Bnssell, 
12  East,  232.     The  same  consequence 

[•1863] 


does  not  seem  to  follow  where  plene 
administroKfit  is  ill  pleaded:  Harris  r. 
Qoodwyn,  2  M.  &  Gr.  414,  415,jp0rTin- 
dal,  C.  J. 

(n)  2  Saund.  219,  note  (2).  Parker  r. 
Dee,  3  Swanst.  532,  note  to  Drewry  r. 
Thaeker. 

(o)  Taylor  v,  Holman,  Bull.  N.  P.  169. 
2  Saund.  219,  a.  note  (2). 

(p)Marat7.  Quin,6T.  B.  1.  2  Sannd. 
219,  a.  note  (2). 

(q)  1  Saund.  336,  h.  note.  Tidd,  980, 
9th  edit. 
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hy  fieri  facitu: 


seem  liable  thereto,  when  he  pleads  plme  admiimtravU  praster,  and 
the  plaintiff  takes  judgment  of  the  assets  admitted  in  part,  and  for 
the  residue,  of  assets  quandOj  &g.  (r).  But  it  would  seem  that  though 
an  executor  or  administrator,  in  such  case,  is  not  personally  liable 
to  pay  costs,  yet  that  judgment  may  be  well  entered  for  them,  to  be 
recovered  de  bonis  testatoris,  quando  acciderint  {s). 

Formerly  there  were  two  modes  of  enforcing  a  judgment  obtained 
against  an  executor  de  bonis  testatoris  ;t  Ist,  by  fieri  proceedings  on 
fadas  (t),  or  sdre  fieri  inquiry ;  2nd,  by  an  action  of  SS?*  J^> 
debt  on  the  judgment,  suggesting  a  devastavit,  testatoru; 

First,  as  to  the  proceeding  hy  fieri  facias  or  scire  fieri  inquiry :  It 
the  sheriff  returned,  as  he  might  do  if  he  pleased,  not 
only  nulla  bona  but  also  a  devastavit^  to  a,  fieri  facias  de 
*bonis  testatoris  sued  out  on  a  judgment  obtained,  against  an  executor, 
the  plaintiff,  according  to  the  ancient  practice,  sued  out  execution 
immediately  against  the  defendant  by  capias  ad  satisfy  or  fieri  faeias 
de  bonis  propriis  (u).  And  it  seems  that  the  sheriff  runs  no  risk  by 
returning  a  devastavit;  for  the  judgment,  and  no  assets  to  be  found, 
was  sufficient  evidence  of  a  devastavit,  in  an  action  against  him  for  a 
false  return  {x). 

But  if  the  sheriff  returned  nulla  bona  generally,  without  also  re- 
turning devastavit,  the  ancient  course  was  to  issue  a  y^j  g^in  fleH  in- 
special  writ,  for  the  sheriff  to  inquire  by  a  jury  whether  ^^^'' 
the  defendant  had  wasted  any  of  the  goods  of  the  deceased :  And 
if  a  devastavit  were  found,  and  returned  by  the  sheriff,  a  sdre  facias 
issued  for  the  defendant  to  show  cause  why  the  plaintiff  should  not 
have  execution  de  bonis  propriis,  to  which  scire  facias  the  defendant 
might  appear  and  plead.  Subsequently,  for  the  sake  of  expedition, 
the  inquiry  and  scire  facias  were  made  out  in  one  writ,  which  was 


<r)  Tidd,  980,  9th  edit. 

(«)  De  Tastet  v,  Andrade,  1  Chitt. 
Bep.  629,  630,  in  notis.  Cox  r.  Peacock, 
4  Dowl.  134. 

t  See  American  note  at  end  of  this 
chapter. 

(t)  He  may  also  proceed  to  enforce 
his  judgment  by  attachment  of  a  debt 
due  to  the  estate  of  the  executor  under 
B.  S.  C.  1883,  Ord.  XLV.,  and  a  Court 
of  Equity  would  not  restrain  such  pro- 
eeedings,  notwithstanding  there   has 


been  a  decree  for  the  administration 
of  the  estate,  if  the  judgment  was  ob- 
tained before  the  decree:  Fowler  v. 
Roberts,  2  Giflf.  226. 

(u)  1  Saund.  219,  note  (8),  to  Wheat- 
ley  V.  Lane.  The  fieri  inquiry  is  only 
for  the  security  of  the  sheriff :  Rock  r. 
Leighton,  1  Salk.  310.  Chitty's  Arch- 
bold,  14th  edit.  1126. 

(x)  Rock  V,  Leighton,  cited  3  T.  R. 
692.     S.  C.  1  Salk.  310. 
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called  a  scire  fieri  inquiry ;  reciting  the  judgment,  fi>ert  fadas,  and 
return  of  nulla  honaj  and  after  suggesting  a  devastavit,  commanding 
the  sheriff  to  cause  the  debt  or  damages  and  costs  to  be  made  of  the 
goods  of  the  testator  or  intestate,  if,  &c. ;  and  if  not,  then,  if  it  shall 
appear  by  inquisition  that  the  defendant  hath  wasted  the  goods  of 
the  deceased,  to  give  notice  to  the  defendant  to  appear  in  court  at 
the  return  of  the  writ  to  show  cause  why  the  plaintiff  ought  not  to 
have  execution  de  bonis  propriis :  And  the  same  notice  of  executing 
such  writ  was  required  as  of  a  common  writ  of  inquiry  (y). 

The  most  usual  mode  of  proceeding  has  been  by  action  of  debt  on 
the  judgment  suggesting  a  devastavit 

•The  executor  could  not  plead  plefie  administravit  to  the  sdre  fieri 
inquiry ;  because  the  judgment  against  him  was  conclusive  that  he 
had  assets  to  satisfy  it  (z).  Neither  could  he,  upon  the  taking  of  the 
inquisition,  give  in  evidence  the  want  of  assets  (a) :  And  it  should, 
therefore,  seem,  that  the  jury  were  bound,  upon  the  judgment  being 
put  in  evidence,  together  with  the  fi.  fa,  and  the  return,  to  find  a 
devastavit,  as  suggested  in  the  writ,  unless  the  executor  could  show 
that  there  were  goods  of  the  testator,  which  might  have  been  taken 
in  execution,  and  that  he  showed  them  to  the  sheriff  (b).  Accord- 
ingly, in  a  case  where  the  under-sheriff,  on  taking  the  inquest,  di- 
rected the  jury  that  the  plaintiff  was  bound  to  give  evidence  of  the 
executor's  having  property  of  the  testator  in  his  hands,  and  subse- 
quently returned  nulla  bona  testatoris,  the  court  quashed  the  return 
and  awarded  a  new  scire  fieri  inquiry  (c).  However,  the  return  of  a 
devastavit  was  not  conclusive,  whether  found  by  the  inquisition,  or 
returned  by  the  sheriff ;  and  therefore  the  executor  might  traverse 
it,  by  denying  the  devastavit,  and  taking  issue  on  it  (d).  And  upon 
the  trial  of  such  an  issue  he  might  show  that  he  had  not  wasted  the 
goods  of  the  testator,  but  was  ready  to  give  them  to  the  sheriff,  so 
that  it  was  the  sheriff's  fault  that  he  did  not  make  the  debt  out  of 
them  (e). 


(y)  Tidd,  1113,  1114,  9th  edit.    See  (c)  Palmer  v.  WaUer,  1  Mees.  &  Wei. 

the  acoount  of  the  establishment  of  689.    S.  C.  5  Dowl.  315. 

this  praotloe.     1  Saund.  219,  a.  note  (d)  1  Saond.  219,  c.    Merchant  r. 

to  Wheatley  v.  Lane.  Driver,  ibid,  306.     Blackmor  v.  Mercer, 

(s)  See  ante,  p.*1847.  2  Saund.  402. 

(a)  1  Sannd.  219,  d.  (e)  See  1  Sannd.  219,  e.    2  Bingh.  N. 

(6)  Ibid.     Leonard    v.    Simpson,   2  0.  180,  181. 
Bingh.  N.  C.  179,  180. 
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The  action  of  debt  on  the  judgment  suggesting  a  devastavit  was 
substituted  in  lieu  of  the  proceeding  by  scire  fieri  in-  ^      ^, 

,.  «-..  i-.x-i.-i        ^y  action  of  debt 

quiry  (/).  The  foundation  of  this  action  is  the  judg-  Bii^esting  •  dew*- 
ment  obtained  against  the  executor:  which,  as  there 
has  been  ah^ady  occasion  to  show  {g),  is  conclusive  upon  him  to  show 
that  he  has  assets  to  satisfy  such  judgment  If,  therefore,  upon  a  fi^eri 
facias  de  bonis  testatoriSy  on  a  judgment  obtained  against  an  executor, 
either  no  goods  can  be  found  which  were  ♦the  testator's,  or  not  suffi- 
cient to  satisfy  the  demand  (or,  which  is  the  same  thing,  if  the  exec- 
utor will  not 'expose  them  to  the  execution),  that  is  evidence  of  a  dev- 
astamt;  and,  therefore,  it  is  very  reasonable  that  the  executor  should 
become  personally  liable  and  chargeable  de  bonis  propriis  {h). 

This  action  may  be  brought  upon  the  judgment  against  the  execu- 
tor, upon  a  bare  suggestion  of  a  devastavit,  without  any  writ  of  ft.  fa. 
first  taken  out  upon  the  judgment  (i).  .But  the  usual  course  is,  first 
to  sue  out  a  fi£ri  facias  upon  the  judgment,  and,  upon  the  sheriff's 
return  of  nulla  bona,  to  bring  the  action,  and  state  the  judgment,  the 
writ,  and  return,  in  the  declaration  or  statement  of  claim ;  and,  on 
the  trial,  the  record  of  the  judgment,  the  fieri  facius,  and  the  return, 
will  be  sufficient  evidence  to  prove  the  case  (ft). 

In  this  form  of  action  the  judgment  was  de  bonis  propriis  (Q.  The 
executor  or  administrator  might  plead  that  he  did  not  waste,  &c.,  in 
manner  and  form,  &c.,  and  under  this  plea  he  might  give  in  evidence, 
that  there  were  goods  of  the  testator,  which  might  have  been  taken 
in  execution,  and  that  he  showed  them  to  the  sheriff  (m).  But  the 
executor  or  administrator  could  not  plead  plene  administravit,  or  any 
other  plea  which  put  his  defense  upon  want  of  assets :  For  such  plea 
would  be  contrary  to  what  was  admitted  by  the  judgment :  And  if 
the  truth  were,  that  he  had  no  assets,  he  should  have  set  it  up  as  a 
defense  to  the  original  action,  and  having  neglected  to  do  so,  he  was 


(/)  Berwick  v.  Andrews,  2  Lord 
Baym.  974.     1  Saund.  219,  a.  note. 

(g)  Ante,  p.*1847. 

(*)  1  Saund.  219,  &.  note  (8),  to 
Wheatley  v.  Lane.  Blackmor  v.  Mer- 
cer, 2  Sannd.  403.  Erving  v.  Peters,  3 
T.  B.  686.  Parr  v.  Newman,  4  T.  R. 
637. 

(i)  Wheatley  v.  Lane,  1  Sid.  397.  1 
Sannd.  219,  c.  note. 


(k)  ChaUoner  v.  Challoner,  cited  in 
Skelton  v.  Hawling,  1  Wils.  269.  Erv- 
ing  V.  Peters,  3  T.  R.  685.  1  Saund. 
219,  c.  S.  P.  where  an  irregular  testa- 
tum fl.  fa,  had  been  issued  and  returned 
nulla  bona:  Leonard  v,  Simpson,  2  Bing. 
N.  C.  176. 

(I)  Warren  v.  Consett,  2  Lord  Raym. 
1502. 

(m)  1  Saund.  219,  c.  note.  Ante,  p. 
*1865. 

[•1866] 


o50  Of  Remedies  against  Executors  and  [Pt.  v.  Bk.  II. 

not  permitted  to  say  so  afterward  (n).  Again,  if  he  had  pleaded ^fen^ 
administravit  to  the  original  action,  and  the  judgment  was  had  upon 
a  *  verdict  finding  that  he  had  assets,  he  was  equally  concluded  from 
saying  that  he  had  no  assets  (o).  And,  for  the  same  reason,  he  could 
not  give  in  evidence  the  want  of  assets  on  the  trial  of  the  demstavit  {p). 

If  a  man  obtained  judgment  against  an  executor,  and  died,  his  ex- 
ecutor might  bring  an  action  upon  the  judgment  against  the  execu- 
tor, suggesting  a  devastavit:  for  such  an  action  is  brought  against  the 
same  person  against  whom  the  judgment  was  had,  and  by  that  judg- 
ment assets  were  admitted  (g).  So,  on  the  other  hand,  if  a  judgment 
was  had  against  an  executor,  who  afterward  died,  an  action  mighty 
after  the  stat.  30  Car.  II.  c.  7  (r),  be  brought  against  His  executor 
or  administrator,  upon  the  judgment,  suggesting  a  devastavit  by  the 
first  executor,  and  the  judgment  was  as  conclusive  upon  the  repre- 
sentative of  the  executor,  as  it  was  upon  the  executor  himself.  There- 
fore, if  an  action  of  debt,  suggesting  a  devastavit  by  the  first  executor 
in  his  lifetime,  was  brought  against  his  executor  or  administrator,  he 
could  not  have  pleaded  that  the  first  executor  fully  administered  the 
goods  of  the  first  testator,  or  any  other  plea,  purporting  that  he 
(that  is,  the  first  executor)  had  no  assets  to  satisfy  the  judgment,  any 
more  than  the  executor  himself  could  have  done  (s).  For  whatever 
act  of  the  executor  would  have  made  him  personally  liable  and  charge- 
able with  the  payment  of  the  demand  de  bonis  propriiSj  by  virtue  of 
the  statute,  made  his  personal  estate  liable  in  the  hands  of  his  execu- 
tor or  administrator  {t).  But  the  executor  or  administrator  of  the 
executor  might  plead,  that  he,  the  defendant^  had  fully  administered 
all  the  estate  of  his  own  testator  or  intestate  (m).  Moreover  the 
judgment  in  the  action,  when  brought  against  the  executor  or  ad- 
ministrator of  the  executor,  against  whom  the  judgment  was  obtained, 
was  de  bonis  testatoris,  or  intestati  {x). 

*But  no  action  of  debt  suggesting  a  devastavit  by  the  executor  lay 
Remedy  on  judg-  against  him  upou  a  judgment  obtained  against  his  tes- 
Sgainat  tiw*  teste-  ^^  •  hecausc  that  was  no  admission  of  assets  by  the 
***'•  executor :  and,  therefore,  in  such  cases,  it  was  neces- 

(n)  1  Saund.  219,  c.  note.  (s)  Skelton  v.  Hawling,  1  WilB.  258. 

(o)  Erving  v,  Peters,  3  T.  B.  693.  (t)  1  Saimd.  219,  d,  note, 

(p)  Bock  t7.  Leighton,  1  Salk.  310.  (u)  1  Sannd.  219,  e.  note.     See  ii\flra, 

(q)  Berwick  v.  Andrews,  2  Lord  Baym.  p.  *1871. 

971.     S.  C.  1  Salk.  314.    Ante^  p.*699.  (x)  1  Saund.  219,  /.  note, 
(r)  See  ant€f  p.  •1601. 
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sary  to  revive  the  judgment  against  the  executor,  to  make  him  a 
party  to  it  (y). 

If  the  testator  died  after  execution  was  sued  out,  the  writ  could  be 
still  executed  on  lus  goods  in  the  hands  of  his  executors,  without 
taking  any  further  proceeding  {z). 

But  generally  speaking,  if  a  defendant  died  after  a  final  judgment 
against  him,  and  before  execution,  the  plaintiff  could  not  have  exe- 
cution without  reviving  the  judgment  against  the  personal  represent- 
ative of  the  defendant  (a).  If,  indeed,  there  were  two  or  more  de- 
fendants, and  one  of  them  died  after  judgment,  but  before  execution, 
the  plaintiff  was  not  put  to  revive  the  judgment  against  the  personal 
representative  of  the  deceased,  but  execution  might  be  had  without 
it  against  the  survivors,  within  a  year  {h).  But  the  execution  in  such 
case  was  taken  out  in  the  joint  names  of  all  the  defendants,  other- 
wise it  would  not  have  been  warranted  by  the  judgment  (c). 

Before  the  Common  Law  Procedure  Act,  1852,  the  judgment  was 
revived  by  a  writ  of  scire  fiunas,  which  stated,  that  the  testator  died, 
having  made  the  defendant  his  executor,  or,  in  the  case  of  an  admin- 
istrator, the  death  of  the  intestate,  and  the  grant  of  administration  ^ 
and  it  called  on  the  defendant  to  show  why  the  plaintiff  should  not 
have  execution  of  the  debt  or  damages,  to  be  levied  of  the  goods  and 
chattels  which  were  of  the  testator  or  intestate  at  the  time  of  his 
death,  in  the  defendant's  hands  to  be  administered  (d). 

*But,  under  that  statute  the  plaintiff  might  either  sue  out  a  writ 
of  revivor  in  the  form  given  by  the  act,  or  apply  to  the  court  or  a 
judge  for  leave  to  enter  a  suggestion  on  the  roU,  that  he  was  entitied 
to  have  execution  thereon  *,  And  the  act,  in  the  129th  and  two  follow- 
ing sections,  prescribes  the  mode  of  proceeding,  and  course  to  be 
pursued  in  respect  of  each  of  these  substitutes  for  a  scire  facias. 

With  respect  to  the  pleas  which  an  executor  or  administrator  might 
have  pleaded  in  his  defense,  he  could,  it  seems,  have  pleaded  pUne 
administravity  or  a  plea  that  he  had  nothing  in  his  hands  at  the  time 
of  the  death  of  his  testator  or  intestate,  or  that  no  goods  came  to  his 

{y)  Crosby  r.  Geering,  cited  in  Ber-  (d)  Tidd,  1119,  9th  edit.    In  a  scire 

wiok  r.  Andrews,  2  Lord  Baym.  972.  facias  on  a  judgment  recovered  by  an 

(r)  1  Chitt3r'8  Archb.  810,  14th  ed.  executor,  the  death  of  the  testator  need 

(a)  2  Saund.  6,  note  (1)  to  Jeffreson  not  have  been  expressly  averred:  Moor- 

v.  Morton.  foot  t;.  Chivers,  1  Stra.  631.    S.  G.  2 

(ft)  Tidd,  1120,  9th  edit.  Lord  Baym.  1395.     Tidd,  uhi  supra. 


(c)  Ibid, 
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hands  except  so  much,  if  any  did,  and  show  how  he  administered 
them  (e). 

After  the  plaintiff  had  obtained  judgment  of  execution  against  the 
executor,  he  might  bring  an  action  of  debt  in  the  debet  and  deiinet 

m 

on  the  latter  judgment  against  the  executor,  suggesting  a  devastavit  : 
And  in  such  action  the  judgment  was  conclusive  &gainst  the  defend- 
ant, that  he  had  assets :  Therefore  he  could  not  plead  plette  adminis- 
travit;  and  the  judgment  was  de  bonis  prapriis  (/). 

Since  the  passing  of  the  Judicature  Act  it  would  seem  that  the 
judgment  creditor,  on  a  judgment  against  the  testator,  would  have 
to  apply  for  judgment  under  R.  S.  C.  1883,  Ord.  XLII.  r.  23,  and  if 
the  executor  deny  on  the  hearing  of  the  summons  that  he  has  in  his 
hands  assets  of  the  testator  against  which  execution  ought  to  go,  the 
judge,  if  he  think  fit,  may  order  that  any  issue  or  question  necessary 
to  determine  the  rights  of  the  parties  shall  be  tried  in  any  of  the 
ways  in  which  an  action  may  be  tried :  and  that  the  issue  would  be 
so  framed  as  to  allow  the  executor  to  raise  any  of  the  defenses  which 
he  formerly  could  have  raised  on  the  writ  of  scire  facias^  or  under 
the  Common  Law  Procedure  Act.  •There  seems  nothing  in  the  order 
to  enable  the  creditor  to  raise  an  issue  of  devastavit  under  the  pro- 
ceedings directed  by  it. 

If  a  judgment  of  assets  quando  acciderint  has  been  entered  against 
an  executor  and  administrator,  the  plaintiff  cannot  have 

Proooedings        on  ,  .,  .  i       i         i        •    i 

judgment  of  assets  cxccution  uutil  somc  asscts  comc  mto  the  hands  of  the 

defendant. 
If  assets  come  to  the  hands  of  the  executor  or  administrator  the 
plaintiff  can  apply  for  leave  to  issue  execution  under  R.  S.  C.  1883, 
Ord.  XLII.  r.  23,  for  this  is  witliin  tlie  very  terms  of  clause  (c)  of 
the  rule,  which  provides  that  where  a  party  is  entitled  to  execution 
upon  a  judgment  of  assets  in  fufuro  the  party  alleging  himself  to  be 
entitled  to  execution  may  apply  to  the  court  or  a  judge  for  leave  to 
issue  execution  accordingly :  And  such  court  or  judge  may,  if  satis- 
fled  that  the  party  so  applying  is  entitled  to  issue  execution,  make 
an  order  to  that  effect,  or  may  order  that  any  issue  or  question  nec- 
essary to  determine  the  rights  of  the  parties  shall  be  tried  in  any  of 
the  ways  in  which  any  question  in  an  action  may  be  tried. 


(e)  Newton  v,  Richards,  1  Salk.  296.      Saund.   72,  dd,  note   (4).     Hiokey  v. 
4  Mod.  296.     1  Lord  Raym.  3,  4.    2      Hayter,  6  T.  B.  384. 

(/)  Hope  V.  Bague,  3  Eaat,  2. 
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Formerly  the  plaintiff  proceeded  by  an  action  of  debt  upon  the 
judgment,  or  by  the  writ  of  revivor,  substituted  by  the  C.  L.  P.  Act, 
•  1852,  in  lieu  of  a  scire  facias.  And  it  seems  convenient  to  retain  in 
this  edition  the  statement  of  the  pleadings  and  necessary  allegations 
under  a  scire  facias,  because  such  statement  will  furnish  a  guide  as 
to  what  the  judgment  creditor  must  allege  in  his  affidavit  to  entitle 
him  to  leave  to  issue  execution  under  Ord.  XLII.  r.  23,  eaxd  as  to  the 
form  of  the  issue  should  one  be  directed. 

If  the  judgment  was  in  the  ordinary  form,  it  was  held  necessary 
to  state,  in  the  writ  of  scire  facias,  that  the  assets  came  to  the  execu- 
tor's hands  after  the  judgment ;  for  that  the  scire  facias  must  pursue 
the  terms  of  the  judgment,  which,  in  this  case,  were,  that  the  plaint- 
iff do  recover  his  debt  to  be  levied  of  the  goods  of  the  testator 
which  shall  thereafter  come  to  the  hands  of  the  executor :  Therefore, 
where  a  scire  facias,  on  such  a  judgment  as  this,  of  assets  *quando 
acciderint,  stated  that  divers  goods,  &c.,  of  the  testator,  sufficient  to 
pay,  &c.,  had  come  to,  and  were  in  the  hands  of  the  defendant  to  be 
administered,  &c.,  without  stating  that  those  goods  had  come  to  the 
defendant's  hands  since  the  judgment,  and  prayed  execution  against 
the  defendant  to  be  levied  of  those  goods,  according  to  the  form  and 
effect  of  his  said  recovery,  &c.,  the  defendant  pleaded,  that  after  the 
plaintiff^s  judgment,  no  goods,  &c.,  of  the  testator  had  come  to  the 
defendant's  hands  to  be  administered,  &c. ;  to  which  the  plaintiff 
replied,  that  divers  goods,  &c.,  had  come  to  the  defendant's  hands, 
without  adding,  since  the  judgment ;  and  on  demurrer  it  was  adjudged, 
that  the  scire  facias  was  wrong,  for  want  of  the  words  "  after  the 
judgment:^  For  when  an  executor  pleads  plene  administravitj  the 
plaintiff  may  either  deny,  or  admit  that  allegation :  if  he  admits  it, 
he  takes  judgment,  and  prays  that  his  debt  may  be  levied  of  such 
assets  as  may  afterward  come  to  the  hands  of  the  executor  to  be  ad- 
ministered ;  the  praying  of  judgment  is  an  admission  that  there  are 
no  assets  in  the  executor's  hands  at  that  time  {g). 

Where,  upon  a  suggestion  of  assets,  a  scire  facias  was  taken  out, 
and  assets  were  found  for  part,  judgment  was  given  to  recover  so 
much  immediately,  and  the  residue  of  assets  in  future  (h). 

For  those  causes  of  action  which  are  sustainable  against  an  execu- 

(g)  Taylor  r.  Holman,  Bull.  N.  P.  (h)  Ferryman  v.  Westwood,  cited  in 

169.     2  Saund.  219.  a.  note.  1  Yentr.  95,  and  1  Sid.  448. 
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tor  in  respect  of  the  acts  of  the  deceased,  the  plaintiff,  on  the  death 

of  a  sole  executor,  may  maintain  the  action  against  his 
executor  of  execii-  exccutor :  for  the  executor  of  such  executor  is,  to  all.  in- 

tor. 

tents  and  purposes,  the  executor  and  representative  of 
the  first  testator  (i).  But,  on  the  death  of  an  executor,  without  ap- 
pointing an  executor  of  his  own,  or  on  the  death  of  an  administra- 
tor, the  actions  above  men*tioned  must  be  brought  against  the  ad- 
ministrator  de  bonis  non  {k). 

With  respect  to  the  remedies  for  the  devastavit  of  an  executor  or 
administrator,  in  the  event  of  his  death,  it  has  already  appeared  (2) 
that,  at  common  law,  no  executor  or  administrator  was  answerable 
for  a  devastavit  by  his  testator  or  intestate :  But,  by  the  statute  30 
Car.  II.  c.  7,  and  4  &  5  Wm.  &  M.  c.  24,  s.  12,  this  defect  has  been 
remedied  (m).  So  that,  since  these  statutes,  if  a  judgment  be  recov- 
ered against  an  executor,  who  afterward  dies,  an  action  may  now  be 
brought  against  his  executor  or  administrator,  suggesting  a  devastavit 
by  the  first  executor  (n).  And  in  every  case  where  the  executor  in  his 
lifetime  was  in  any  way  guilty  of  any  act  which  amounts  in  law  to 
a  devastavit,  such  as  exhausting  the  assets  by  payment  of  debts  of 
an  inferior  degree  before  those  of  a  superior,  and  the  like,  an  action 
may  be  brought  against  the  executor,  or  administrator  of  such  ex- 
ecutor, suggesting  a  devastavit,  by  the  former  executor.  And  the 
judgment  must  be  de  bonis  testatoris  (o). 

By  51  &  52  Vict.  c.  43,  s.  95,  an  executor  or  administrator  may 
Executor  Is  within  suc  or  bc  sucd  in  thc  Couuty  Court  as  if  he  were  a  party 

tbe  County  Court    •      -t  .     ^„^  ^«U4.  /*  \ 

Act  in  Ills  own  ngnt  \p). 


Where  the  lessee  of  lands  dies  before  the  expiration  of  the  term, 
and  his  executor  or  administrator  continues  in  posses- 
executor  by  din-  sion  during  the  remainder,  a  distress  may  be  taken  for 

rent  due  for  the  whole  term  (g).    And  the  executor  or 


(i)  See  anUy  p.*204. 

(jk)  See  ante,  pp.*408,*411. 

(Z)  Ante,  p.*1601. 

(f»)  Ante,  p.*1601.  See  the  observa- 
tions of  Wood,  V.-C,  on  these  statutes 
in  Thome  v,  Kerr,  2  Kay  &  J.  63,  64. 
But  the  statute  of  30  Car.  II.  c.  7,  was 
held  not  to  make  an  exeeutor  of  an  ex- 
ecutrix de  son  tort  liable  for  a  breach 
of  contract  eommitted  by  the  person 
[•1872] 


with  whose  property  the  executrix  de 
son  tort  has  intermeddled.  Wilson  «. 
Hodson,  L.  B.  7  Ex.  84. 

(w)  See  ante,  p.  •1867. 

(o)  1  Saund.  219,  e.  /.  note  (8)  to 
Wheatley  v.  Lane.  Coward  t*.  Gregory, 
L.  R.  2  C.  P.  163,  137. 

(p)  See  ante,  p.  •1798. 

{q)  Wentw.  Off.  Ex.  291,  14th  edit. 
Braithwaitev.  Cooksey,  1 H.  Black.  465. 
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^administrator  cannot  plead  plene  adminisiravit  in  bar  to  the  avowiy 
(r).  So  the  distress  may  be  taken  by  virtue  of  the  stat.  8  Ann. 
c.  14,  88.  6  and  7,  within  six  months  after  the  determination  of  the 
tenancy,  if  the  executor  or  administrator  continues  in  possession  (s). 

The  death  of  either  party  is  the  countermand  of  a  warrant  of  at- 
torney to  confess  judgment  {f) ;  and,  therefore,  upon  a  judgment   cannot 
motion  to  enter  up  judgment,  if  it  appears  that  the  de-  nntof  attorney  or 
fendant  is  dead,  the  court  will  not  grant  the  motion  (ii).  testator: 
So  a  coffnovit  actionenh  is  revoked  by  the  death  of  the  party  (z). 

There  has  already  been  occasion  to  consider,  in  cases  of  arbitration, 
the  effect  of  the  death  of  either  party,  before  or  after  the 
making  of  the  award  (y).   It  may  here  be  observed,  that  SJS!tor"fn*^fer* 
the  court  will  not  grant  an  attachment  against  an  exec-  by^teitaton  ^^'^^^ 
utor  for  the  non-performance  of  an  award,  which  was 
made  under  a  reference  by  rule  of  court  entered  into  by  the  testator  (e). 

If  a  solicitor's  bill  against  the  testator  should  be  referred  to  taxa- 
tion after  his  death,  questions  of  difficulty  may  arise  as 
to  the  effect  of  the  order  for  payment  by  the  executor  to?to"^vM*SS)r- 
or  administrator  of  the  sum  found  due.  In  cases  where  Uuon.^"  after  tax- 
justice  requires  that  the  order  for  taxation  should  be 
made,  and  it  nevertheless  appears  probable  that,  by  reason  of  defi- 
ciency of  assets,  or  the  like,  payment  of  the  amount  found  to  be  due 
ought  not  to  be  made  without  further  investigation,  the  court  or 
judge,  by  whom  the  order  for  taxation  is  made,  ought,  it  •should 
seem,  to  abstain  from  adding  the  usual  order  for  payment  or  the 
delivery  up  of  deeds  (a). 

If,  when  a  biU  of  exchange  becomes  due,  and  is  dishonored,  the 
drawer  or  indorser  is  dead,  notice  of  the  dishonor  ought  proceedingM  against 
to  be  given  to  his  personal  representative  (6).    Where  tobiS^5e*5w?Mgr 


(r)  Wentw.  uH  supra. 

(s)  Braithwaite  v,  Cooksey,  1  H. 
Black.  465. 

(0  See  ante,  p.  •781.  Tidd,  551,  9th 
edit. 

(u)  Tidd,  561,  9th  edit.  Harden  v. 
Forsyth,  1  Q.  B.  177.  It  wiU  make  no 
difference  that  the  defendant,  by  the 
memorandum  on  the  warrant,  agreed 
for  himself  and  his  execntor  that  it 
should  be  lawful  to  enter  up  judgment 


at  any  time,  notwithstanding  he  should 
be  dead :  Heath  r.  Brindley,  2  A.  &  £. 
365. 

(x)  See  Chitty's  Archbold,  14th  edit. 
1030. 

(y)  Ante,  pp.*782,»783. 

(e)  Newton  v.  Walker,  Willes,  315. 

(a)  See  Re  Dalby,  8  Beav.  469. 

(b)  Byles  on  Bills,  14th  ed.  238.  In 
America  it  has  been  held,  that  where 
the  indorser  of  a  note  is  dead  at  th(' 

[•1873]     [•1874] 
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tlie  drawee,  acceptor,  or  maker,  is  dead,  the  bill  or  note  must  be  pre- 
sented to  his  executors  or  administrators  (c),  unless  where  the 
bill  is  made  payable  and  is  presented  at  a  particular  place,  in 
which  case  it  is  not  necessary  to  present  it  also  at  the  house  of 
the  executor  or  administrator  (d).  In  case  there  is  no  representa- 
tive, the  holder  should  demand  payment  at  the  house  of  the  deceased 
{e).  If  the  holder  of  a  biU  made  the  acceptor  lus  executor,  and 
died,  this,  which  at  law  (/)  operated  as  a  discharge  of  the  debt,  by 
making  the  debtor  executor  {g)  operated  also  as  a  discharge  of  the 
drawer  and  prior  indorsers  (%). 

Where  an  injunction  had  issued  against  the  defendants  *in  an 
Effect  of  injunc-  ^quity  suit,  restraining  them  from  disposing  of  the 
^'""'  Bstate  of  their  testator,  the  Court  of  Exchequer  refused 

to  stay  proceedings  against  them  in  an  action  in  which  the  debt  was 
not  admitted,  obsei*ving  that  the  injunction  might  be  a  ground  for 
applying  to  stay  execution  (i). 

A  verdict  against  a  testator  or  intestate  may  be  produced  in  evi- 
dence against  his  executor  or  administrator,  and  binds 

Verdict       against  ,  .        /7x 
testator    evidence    ninn  [^k), 

'        In  an  action  against  executors  for  money  had  and 


time  it  becomes  due  and  there  are  ex- 
ecutors or  administrators  at  that  time 
known  to  the  holder,  notice  must  be 
given  to  them:  but  that  if  there  are 
no  personal  representatives  at  the  time, 
a  notice  sent  to  the  residence  of  his 
family  is  suiBcient,  and  that  it  is  not 
necessary  afterward  to  give  notice  to 
executors  or  administrators,  subse- 
quently becoming  such :  Merchant's 
Bank  v.  Birch,  17  Johns.  R.  25.  Bay- 
ley,  418,  Amer.  edit.  46  &  46  Vict.  c. 
61,  s.  49  (9).  Chalmers  on  BiUs  of  Ex- 
change, 3rd  edit.  p.  149. 

(<?)  Byles  on  Bills,  14th  ed.  288. 
Chalmers  on  BiUs  of  Exchange,  3rd 
edit.  p.  136.  45  &  46  Vict.  c.  61,  s. 
45  (7). 

(d)  Philpot  f .  Briant,  3  Carr.  &  P, 
244.     45  &  46  Vict.  c.  61,  s.  45  (5). 

{€)  Boscoe  on  Bills,  147. 
[•1875] 


(/)  The  appointment  of  a  debtor  as 
executor  to  his  creditor  did  not  operate 
as  a  discharge  of  the  debtor  in  equity, 
but  it  was  considered  that  the  debt  had 
been  paid  to  the  debtor  executor  by 
himself,  and  he  was  held  accoimtable 
accordingly.  The  eqtdty  rule  will  now 
prevail.  By  sect.  61  of  45  and  46  Viet, 
c.  61,  when  the  acceptor  of  a  bill  is  or 
becomes  the  holder  of  it  at  or  after  its 
maturity,  in  his  own  right,  the  bill  is 
discharged,  but  this  section  does  not 
seem  to  affect  the  matter,  since  the  ex- 
ecutor acceptor  does  not  become  the 
holder  in  his  own  right. 

ig)  See  anie^  p.*1176. 

{h)  Chitty  on  BUls,  569,  8th  edit. 

«)  Davis  r.  Salter,  2  Cr.  &  J.  466. 

{k)  B.  V.  Hebden,  Andr.  389.  Bosc. 
£t.  100,  2nd  edit.  See  Smith  r.  Smith. 
3  Bing.  N.  C.  29,  as  to  the  admissibility 
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received  by  their  testator,  the  plaintiff  relied  on  an  admission  of  the 
testator  contained  in  his  will :  Notice  had  been  given  ^^^^  ^  ^^^  ^, 
to  the  defendants  to  produce  the  probate,  but  no  evi-  SJeS^tento ^thl 
dence  was  given  to  prove  that  the  probate  was  in  their  '^'"• 
possession :  An  offtcer  of  the  Spiritual  Court  produced  a  document 
purporting  to  be  the  original  will  of  the  deceased,  bearing  the  seal  of 
the  court,  and  also  an  indorsement,  made  by  the  officer  of  the  Spiritual 
Court,  purporting  that  probate  had  been  granted  to  the  defendants  on 
that  instrument  as  of  the  will  of  the  deceased,  and  that  they  had  made 
oath  of  the  value  of  the  effects  accordingly :  It  was  objected,  on  the  part 
of  the  defendant,  that  the  will  should  have  been  proved  by  one  of  the 
subscribing  witnesses,  and  further,  that  probate  not  being  produced, 
the  next  best  evidence  was  the  act  of  the  Spiritual  Court,  which  was 
not  produced :  But  it  was  held  that  the  document  produced  must  be 
taken  as  proving  that  the  defendants  had  obtained  probate  of  the 
paper,  and  had  therefore  treated  it  as  the  will  of  their  testator,  and 
consequently  that  it  ought  to  be  received  against  them,  at  all  events, 
as  secondary,  if  not  as  original,  evidence  (7). 


of  the  declarations  of  the  deceased,  as 
evidence  against  the  executor  or  ad- 
ministrator. See  also  Spiers  v.  Morris, 
9  Bingh.  687,  as  to  the  admissibility  of 


entries  made  by  a  deceased  executor 
against  his  interest. 

(0  Gorton  r.  Dyson,  1  Brod.  &  Bingh. 
219.  See  ante,  p.*1837.  See  also  pp. 
*1792,*1793. 


t  AbIiwm  at  law  against  executors  and 
administratar$.  The  liability  of  the 
decedent's  estate  on  contracts  and  torts 
of  the  deceased  has  been  already  dis- 
cussed* Vol.  UI.  p.  279,  n.,  et  seq.;  as 
well  as  u^n  contracts  (p.  818,  n.,  et  9eq,) 
and  torts  (p.  862,  n.,  et  ieq.)  of  the  per- 
sonal representative.  Where  a  legal 
liability  arises  or  survives  against  the 
personal  representative,  it  is,  in  general, 
enforceable  by  a  legal  action.  To  the 
effect  that  the  Attorney  General  has  no 
authority  to  bring  such  action  for  the 
misconduct  of  an  executor  or  adminis- 
trator, see  People  v,  Simonson,  126 
N.  T.  299.  He  may,  however,  sue  for 
moneys  that  have  escheated  to  the  state. 
Fuhrer  «.  State,  56  Ind.  150. 

The  laws  of  Vermont  seem  to  present 


an  exception  to  this  rule,  so  far  as 
surviving  liabilities  of  the  decedent's 
estate  are  concerned,  confining  the 
remedy  for  them  (other  than  by  action 
of  ejectment  or  replevin)  to  proceeding 
before  the  commissioners  appointed 
under  the  statute  (1880  R  L.  g  2116) 
for  the  allowance  of  claims.  As  to  the 
I>ower8  and  jurisdiction  of  such  com- 
missioners, see  Perrin  v.  Sargent,  88 
Vt.  84 ;  Boyden  v.  Ward,  88  V t.  628  ; 
University  «.  Baxter,  48  Vt  645; 
Moore  v,  Bachelder,  61  Vt.  50.  Their 
jurisdiction  does  not  extend  to  equita- 
ble claims.  Brown  «.  Sumner,  81  Vt. 
671.  For  action  against  an  administra- 
tor or  executor  who  has  been  removed, 
or  against  the  estate  of  a  deceased  rep- 
resentative, see  Vol.  n.  p.  169,  n.,  uH 
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supra.  And  for  actions  on  the  adminis- 
tration bond,  see  Vol.  I.  p.  644,  n.,  etseq. 

Arbitration.  At  common  law  a  per- 
sonal representative  may  submit  claims 
against  the  estate  to  arbitration,  Jones  «. 
Deyer,  16  Ala.  221 ;  and  the  common- 
law  right  has  been  held  not  to  be  super- 
seded by  the  general  statutory  provision 
for  arbitrations,  Wood  «.  Tunnicliff,  74 
N.  Y.  88  ;  or  by  the  statute  for  reference 
of  disputed  claims  against  a  decedent's 
estate.  Id.;  or  by  a  particular  statute 
for  arbitration  by  a  personal  represent- 
ative under  leave  or  order  of  the  court. 
Wamsley  v,  Wamsley,  26  W.  Va.  46 ; 
Powers  V.  Douglass,  53  Vt.  471  ;  Chad- 
bum  V.  Chadbum,  9  Allen  178.  But 
an  award  which  confounds  individual 
liabilities  of  the  executor  with  liabilities 
of  the  estate  will  be  set  aside  as  void. 
Lyle  «.  Rodgers,  5  Wheat.  894.  See 
also,  Vol.  II.  p.  252,  n.,  ubisupra,  and  as 
to  the  unadvisability  of  such  proceed- 
ings, see  Woeruer  on  Admn.  g  327. 

Action  for  legacy.  At  common  law 
a  legatee  could  bring  an  action  at  law 
against  the  executor  only  for  a  specific 
legacy.  Colwell  v.  Alger,  6  Gray  67 ; 
Blackler  v,  Boott,  114  Mass.  24.  An 
action  at  law  for  any  legacy  is  now 
given  by  statute  in  some  of  the  United 
States,  MasBochusetU  (1882  P.  S.  c. 
136,  §  19),  Maine  (1888  R.  8.  c.  65,  §  31), 
Nefjo  Jertfiy  (1877  Rev.  581) ;  and  may  be 
brought  against  the  administrator  de 
bonis  non  after  the  death  of  the  executor, 
Farwell  f .  Jacobs,  4  Mass.  685  ;  and  al- 
though there  may  be  a  concurrent  rem- 
edy in  the  Probate  Court,  Pitman  o. 
Johnson,  15  Abb.  N.  C.  472 ;  or  inequity. 
King  V.  Berry,  2  Gr.  Ch.  44 ;  Prey  «. 
Demarest,  1  C.  E.  Gr.  236.  The  action 
given  by  the  Maine  statute  for  residuary 
or  "specific"  legacies  is  held  to  mean 
any  definite  or  particular  legacy.  Holt 
«.  Libby,  80  Me.  829.  An  action  at  law 
for  a  legacy  lies  against  the  adminis- 
trator of  a  deceased  executor.  Mc- 
Farland  v.  McKay,  74  N.  C.  258. 


But  an  action  at  law  lies  only  after 
demand  upon  the  executor.  Miles  «. 
Boyden,  8  Pick.  218 ;  Payne  «.  Smith, 
12  N.  H.  74 ;  and  after  the  amount 
applicable  to  the  legacy  has  been  deter- 
mined by  the  Probate  Court.  Maurer  «. 
Kerper,  102  Pa.  St.  444.  So,  a  residu- 
ary legatee  cannot  maintain  an  action 
for  the  residue  without  showing  that 
the  executor  has  settled  his  account  or 
that  he  has  been  discharged.  Gould  r. 
Steyer,  75  Ind.  50.  If,  however,  the 
executor  has  converted  all  of  the  estate 
and  died  insolvent,  the  legatee  may  sue 
on  liis  bond  without  any  preliminary 
accounting.  Towner  «.  Tooley,  38  Barb. 
598. 

A  legatee  cannot  maintain  an  action 
against  the  executor  for  failure  to 
collect  the  assets  of  the  estate,  if  the 
executor  has  a  fund  applicable  to  the 
payment  of  the  legacy.  State  9.  Adams, 
71  Mo.  620.  On  the  other  hand,  an 
executor  is  liable  for  legacies,  although 
he  has  assigned  the  entire  estate  to  the 
residuary  legatees  on  their  agreement  to 
pay  the  debts,  and  although  they  have 
paid  debts  in  excess  of  the  assets  turned 
over  to  them  (including  some  debts  not 
allowed  by  the  executor).  Brown  t. 
Phelps,  48  Hun  219. 

Where  an  action  lies  at  law  for  a 
legacy,  it  may  be  brought  in  debt, 
Pettigrew  c.  Pettigrew,  1  Stew.  (Ala,) 
580  ;  or  assumpsit,  Clark  o.  Herring,  5 
Binn.  88 ;  Pollard  o.  Pollard,  1  Allen 
490 ;  Tappan  v.  Tappan,  30  N.  H.  605 ; 
but  only  if  there  are  assets.  Goodwin 
t>.  Chaffee,  4  Conn.  168.  It  may  be 
brought  on  an  express  promise.  Mc- 
Neil V.  Quince,  2  Hayw.  (N.  C.)  153. 
It  is  a  sufficient  consideration  for  such 
promise  that  the  executor  has  assets  in 
hand,  McNeil  v.  Quince,  ubi  supra  ; 
Clark  9.  Herring,  ubi  mpra  ;  or  that 
the  legatee  forbears  suit.  McNeil  v. 
Quince,  uJbi  supra.  The  judgment  will 
be  de  bonis  propriis  on  such  promise, 
Clark  tj.  Herring,  ubi  supra  ;  Pettigrew 
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«.  Pettigrew,  ubi  wupra ;  or  on  a  note 
given  for  the  legacy  by  the  executor. 
Camp  «.  Smith,  49  Hun  100.  So,  the 
liability  to  pay  a  legacy  under  the  order 
of  the  Probate  Court  is  an  individual 
liability  and  subject  to  the  set-off  of  a 
debt  due  to  the  executor  individually. 
Dubois  «.  Dubois,  6  Cow.  494.  Under 
the  statute  of  Frauds,  however,  the 
executor's  verbal  promise  creates  no 
personal  liability.  Smith  «.  Carroll, 
112  Pa.  St.  890. 

In  general,  an  action  will  not  lie  for 
the  payment  of  a  legacy  until  after  the 
statutory  time  allowed  for  settlement  of 
the  estate.  But  the  legatee  may  sue  be- 
fore that  time,  if  there  are  sufficient 
assets  and  all  prior  claims  are  paid. 
Brooks  «.  Lynde,  7  Allen  64.  After  such 
time  has  passed  the  legatee  may  sue,  if 
there  are  assets  in  hand  and  no  claims  en- 
titled to  prior  payment,  although  the 
estate  has  not  been  settled.  Smith  v. 
Lambert,  80  Me.  145.  As  to  suits  for 
legacies,  in  New  York,  see  also,  Bundle 
V,  Allison,  84  N.  Y.  180 ;  Prentice  «. 
Janssfen,  79  N.  Y.  478.  As  to  the  enforce- 
ment of  legacies  charged  on  land,  see 
Vol.  III.  p.  198,  n.,  et  seg. 

An  action  at  law  may  be  brought 
against  the  executor  by  a  creditor  of 
the  widow,  whose  debts  the  executor 
was  expressly  directed  to  pay,  Har- 
kins  «.  Hughes,  60  Ala.  816 ;  or  by  an 
attaching  creditor  of  the  legatee.  Van- 
tine  V.  Morse,  104  Mass.  276  ;  Baker  v. 
Keiser,  76  Md.  882  ;  but  not  in  Virginia, 
Whitehead  v.  Coleman,  81  Gratt.  784 ; 
nor,  in  general,  for  the  interest  of  a 
contingent  remainderman  after  a  pend- 
ing life  estate  in  trust.  Carson  v.  Car- 
son, 6  Allen  897  ;  and  see  Vol.  II.  p. 
789,  n.,  ubi  ntpra. 

Action  for  distributive  share.  In 
the  United  States  a  distributee  may 
maintain  an  action  at  law  against  the 
administrator  for  his  distributive  share 
after  settlement  by  the  Probate  Court  by 
decree    for   distribution,    Croewell  on 


Exrs.  §  680  ;  Henry  v.  Dilley,  1  Dutch. 
302;  Cathaway  v.  Bowles,  186  Mass. 
64;  Shriver  v.  State,  65  Md.  278; 
Biays  v.  Roberts,  68  Md.  510  ;  Negley 
V.  Gard,  20  Ohio  810  ;  in  his  own  name, 
Eaminer  v,  Hope,  9  S.  C.  258 ;  and 
against  the  administrator  individually, 
Biays  v.  Roberts,  68  Md.  510  ;  Melone 
V.  Davis,  67  Cal.  279  ;  or  on  the  admin- 
istration bond,  Biays  v.  Roberts,  68  Md. 
510  ;  but  he  cannot  sue  for  distribution 
until  letters  of  administration  have 
been  granted  on  the  estate.  Gardner  r. 
Gantt,  19  Ala.  666 ;  and  even  where 
there  are  no  debts,  and  the  adminis. 
tration  has  been  settled,  he  cannot  sue 
a  third  party  for  the  recovery  of  the 
assets  {e/ g.,  from  one  in  possession 
under  a  legatee  for  life).  Davis  v. 
Corwin,  250*  St.  668.  In  Kentucky,  he 
may  sue  on  the  administration  bond 
immediately  after  the  lapse  of  the  statu- 
tory time  allowed  for  settlement  of  the 
estate.  Commonwealth  v.  Hammond, 
10  B.  Mon.  62. 

A  joint  action  cannot,  however,  be 
brought  by  several  distributees,  Fitz- 
simmons  v.  Johnson,  90  Tenn.  416 ; 
although  under  a  single  decree  for  dis- 
tribution. Browder  «.  Faulkner,  82 
Ala.  257.  So.  even  the  trustee  of  a 
residuary  legatee  is  not  a  necessary 
party  with  the  executor  in  an  action 
by  the  next  of  kin  to  recover  a  bequest, 
although  the  executor  may  have  paid  it 
to  the  trustee,  Mabry  v.  Stafford,  88  N. 
C.  602  ;  and,  in  general,  other  legatees 
are  not  necessary  parties  to  an  action 
by  one  legatee  against  the  executor,  if 
the  legacy  is  not  subject  to  abatement. 
Pitman  «.  Johnson.  15  Abb.  N.  C.  472  ; 
but  where  the  assets  are  not  ascertained, 
all  legatees  are  necessary  parties.  Rex- 
road  «.  McQuain,  24  W.  Va.  82. 

Action  against  co-eseecutors.  Where 
there  are  several  executors  or  adminis. 
trators,  they  should  all  be  joined  as  de- 
fendants in  an  action  at  law,  Ryerson  v. 
Ryerson,  1  South.  (N.  J.)  863 ;  unless 
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there  is  special  reason  for  claiming  re- 
lief against  one  only,  Cocke  f.  Havi- 
land,  6  Dem.  11 ;  Clements  o.  Kellogg, 

1  Ala.  880 ;  but  they  may  sever  in  their 
pleading,  and  one  may  plead  yUne  ad- 
minisiravit,  App  v.  Driesbach,  2  Rawle 
287.  But  the  action  may  be  brought 
against  one  who  was  the  sole  acting 
executor  (his  co-executor  being  non- 
resident), Wheeler  v.  Bolton,  64  Cal. 
302  ;  or  alleging  a  promise  by  one '  *  who 
was  then  the  only  executor  who  had 
qualified."  Benjamin  v.  Taylor,  12  Barb. 
828.  So,  where  one  has  rendered  him- 
self individually  liable  by  collection  of 
funds.    Geddis  v.  Irvine,  5  Pa.  St.  608. 

An  administrator  cannot  bring  an 
action  at  law  against  his  co-aidministra- 
tor  for  goods  sold  and  work  done. 
Cole  V.  Wooden,  8  Harr.  (N.  J.)  16. 
But  where  one  of  two  executors  pur- 
chases property  at  a  joint  sale,  the  other 
can  sue  him  for  the  purchase  money 
after  his  removal  from  office,  Hendricks 
V.  Thornton,  46  Ala.  290 ;  and  he  may 
in  such  case  sue  on  the  bond,  although, 
as  one  of  the  principals,  the  plaintiff 
may  be  bound  to  indemnify  the  sureties. 
Sperbs  «.  McCoun,  110  N.  Y.  606.  So, 
an  action  may  be  brought  by  the  repre- 
sentative of  a  deceased  executor  on  the 
bond  to  recover  a  loan  of  assets  made 
by  him  to  one  of  his  co-executors.  Al- 
ston V.  Jackson,  4  Ired.  49 ;  see  also 
p.  478,  n.,  ubi  supra. 

Action  against  survivor — successor. 
Where  one  of  two  co-administrators 
(lies,  the  assets  of  the  estate  of  his  dece- 
dent and  the  remedies  against  the  sur- 
viving administrator  must  be  first  ex- 
hausted before  the  original  distributees 
can  look  to  his  estate.    Wade  v.  Potter. 

2  Gr.  (N.  J.)  278. 

But  where  a  sole  administrator  is 
defendant,  the  administrator  de  bonis 
non  of  the  original  estate  should 
be  substituted  on  his  death,  Reyn- 
olds 9.  Crook,  96  Ala.  670 ;  or 
removal    from   office,  Troy   «.    Stan- 


ton, 116  Mass.  486 ;  and  discharge, 
Strickland  v.  Bridges,  21  8.  C.  21  ; 
and  not  an  executor  ds  son  tort,  Ir- 
win «.  Sterling.  27  Ga.  668 ;  nor  the 
personal  representative  of  the  deceased 
executor.    Hardy  «.  Miles,  91  N.  C.  181. 

Joint  debtors.  As  to  action  upon 
joint  obligations  against  the  survivor  or 
the  representative  of  the  deceased 
debtor,  or  both,  see  Vol.  III.  p.  286,  n., 
ubi  supra.  The  rule  differs  in  the  sev- 
eral states,  allowing  a  joint  action 
against  both  upon  joint  obligations, 
Trimmier  v.  Thomson,  10  8.  C.  164 ;  or 
upon  joint  and  several  obligations,  Poul- 
lain  V.  Brown,  80  Ga.  27 ;  Chase  «.  Evoy. 
68  Cal.  848  ;  or  on  a  joint  obligation,  re- 
quiring such  suit.  Harper  t.  Lacey,  63 
Miss.  5 ;  Gill  v.  Young.  82  N.  C.  273 ; 
or  forbidding  it.  Mattison  «.  Childs,  6 
Col.  78  ;  Indiana  (1881  R.  8.  §  2811) : 
State  «.  Cunningham,  101  Ind.  461 ;  or 
continuing  against  the  survivor  an  ac- 
tion brought  against  joint  debtors,  on 
the  death  of  one  after  joint  answer  filed. 
Lanier  v.  Irvine,  24  3Iinn.  116.  After 
a  joint  judgment  recovered  for  a  tort, 
and  on  the  death  of  one  defendant,  the 
court  will  make  no  order  for  contribu- 
tion by  his  estate,  but  the  remedy  must 
be  exhausted  against  the  survivor. 
Hammond  v.  Hoffman,  2  Redf.  92. 
And  the  estate  of  a  deceased  debtor 
cannot  be  held  on  an  alleged  joint  obli- 
gation after  judgment  rendered  in 
favor  of  the  surviving  co-obligor  dis- 
charging him  from  liability.  Cowley  r. 
Bates,  120  Mass.  137.  The  sUtute,  in 
New  Jersey  (1877  Rev.  742,  §  8),  puts 
joint  obligations  on  the  footing  of  joint 
and  several  obligations  as  against  the 
representatives  of  a  deceased  obligor. 
Under  this  statute  the  representatives 
of  a  deceased  maker  of  a  joint  promis- 
sory note  may  be  sued  in  a  several 
action  during  the  lifetime  of  the  surviv- 
ing maker.  Thompson  «.  Johnson,  11 
Vroom  220. 

Action  against  executor  in  representa- 
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Hw  CQfMeity,  An  executor  or  adminis- 
trator may  be  sued  as  an  individual  on 
contracts  made  by  him  in  his  represent- 
ative capacity,  Estate  of  Page,  57  Cal. 
288 ;  Gurnee  t>.  Maloney,  88  Cal.  85 ; 
Foland  «.  Dayton,  40  Hun  568;  and 
must,  in  general,  be  sued  as  an  indi- 
vidual, see  Vol.  ni.  p.  812,  n.,  et  ieq,; 

e.  g.,  for  money  loaned  to  him  in  his 
representative    capacity,    Montgomery 

f.  Armstrong,  5  J.  J.  Marsh.  175 ;  or 
for  money  had  and  received  by  him  as 
such,  Sibbit  «.  Lloyd,  6  Halst.  194 ;  or 
a  note  made  by  him  as  executor,  Hellicr 
f>.  Lord,  26  Vroom  867;  or  business 
transacted  by  him  for  the  estate  under 
authority  of  the  will,  Delaware  &c.  Rail- 
road Co.  «.  Gilbert,  44  Hun  201 :  al- 
though carried  on  in  his  name  "  as  ex- 
ecutor," Wickham  v.  Stem,  18  Civ.  Pro. 
63;  or  for  services  to  an  executor  as 
such,  Matthews  v.  Matthews,  56  Ala. 
292  ;  Dangerfleld  «.  Smith,  83  Va.  81  ; 
Baker  v.  Fuller,  69  Me.  152 ;  or  for  a 
balance  of  collateral  held  and  collected 
by  him  in  excess  of  the  debt  to  the 
deceased,  Cronan  t>.  Cotting,  99  Mass. 
384 ;  or  for  a  deposit  held  by  the  de- 
cedent as  trustee  and  withdrawn  by  the 
executor,  Anderson  t.  Thompson,  88 
Hun  894  ;  or  for  money  received  by  him 
from  his  predecessor,  being  the  proceeds 
of  the  widow's  exempt  property  unlaw- 
fully sold  by  the  administrator  in  chief. 
Goodbold  0.  Roberts,  20  Ala.  854. 

But  he  can  be  sued  only  in  his  repre- 
sentative capacity  on  a  judgment  ren- 
dered against  him  as  such  (although  he 
has  become  individually  liable  for  the 
debt  by  his  bond  as  residuary  legatee), 
Jenkins  v.  Wood,  140  Mass.  66 ;  or  for 
moneys  collected  as  executor  under  a 
public  treaty  and  claimed  adversely  by 
tlie  plaintiff,  De  Valengin  t>.  Duffy,  14 
Pet.  282 ;  Thurston  «.  Lowder,  40  Me. 
197 ;  Thurston  v.  Doane,  47  Me.  79 ; 
or  for  conversion  of  the  property  of  the 
plaintiff  and  sale  of  it  as  assets  of  the 
deceased.    Simpson  v.  Snyder,  4   la. 


557.  But  no  judgment  can  be  rendered 
against  an  executor  in  his  representa- 
tive capacity  after  his  removal.  Na- 
tional Bank  of  Troy  v.  SUtnton,  116 
Mass.  48(1^.  In  New  Jersey,  the  statute 
puts  suits  by  and  against  adminis- 
trators of  every  kind  on  the  same  footing 
as  suits  by  and  against  executors.  iVeir 
Jertey  (1877  Rev.  897,  §  7).  This  has 
been  held  to  apply  to  administrators 
pefidente  Ute,  Benson  «.  Wolf,  14  Vroom 
78 ;  Cole  «.  Wooden,  8  Harr.  (N.  J.) 
15 ;  Bloomfleld  v.  Ash,  1  South.  314  ; 
and  de  bonis  nan.  Carrick  v.  Carrick, 
8  C.  E.  Gr.  864 ;  Brownlee  «.  Lock- 
wood,  5  C.  E.  Gr.  289. 

AveifnerU  and  proof  of  liability.  In  a 
declaration  against  a  personal  represent- 
ative it  is  sufficient  to  aver  the  bare  fact 
of  his  being  such,  Wise  v.  Williams, 
72  Cal.  545 ;  but  the  declaration  must 
show  his  relation  to  the  decedent  in  a 
suit  upon  a  liability  of  the  decedent's 
estate.    McNeill  v.  Cook,  88  Ala.  278. 

In  Delaware,  it  is  incumbent  on  the 
plaintiff  to  prove  th6  probate  in  an 
action  against  the  executor.  Prettyman 
«.  Wapples,  4.  Harring.  299.  But,  in 
general,  the  burden  is  not  on  the  plain- 
tiff  unless  the  defendant  has  pleaded 
ne  ungues  executor.  Espalla  v.  Richard, 
94  Ala.  159.  The  plea  of  ne  ungues 
throws  the  onus  on  the  plaintiff,  and  can- 
not be  met  by  a  demurrer,  Witcher  9. 
Wilson,  47  Miss.  668 ;  but  the  burden 
falls  again  on  the  defendant  when  the 
plea  has  been  met  by  the  plaintiff's 
proving  the  letters.  Travers  c.  Boy  kin, 
6  Ala.  855.  An  executor  may  plead 
botl  ne  ungues  executor  and  a  plea  of 
general  issue,  Langford  v.  Frey.  8 
Humph.  448 ;  or  other  special  pleas. 
McNulta  f>.  Ensch,  184  III.  46;  but 
cannot  deny  his  representative  capacity 
unless  he  has  so  pleaded,  McNulta  t. 
Ensch,  ubi  supra  ;  Greenville  &c.  Rail- 
road «.  Joyce,  8  Rich.  117. 

Where  the  liability  is  as  an  individ- 
ual, the  description  of  the  defendant  by 
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his  representative  capacity  in  the  writ 
has  been  disregarded  as  surplusage,  and 
judgment  and  execution   awarded  dt 
bofiis  propriis.     Belvin  v,  French,  84 
Va.  81 ;  Baker  v.  Fuller,  69  Me.  162 ; 
King  V.  Beeler,  4  Bibb.  88.    So,  where 
process  and  declaration  were   against 
them  as  executors.  Baugher  «.  Wilkins, 
16  Md.  35.    So,  conversely,  where  the 
body  of   the  declaration  was  against 
the  individual,  but  a  contract  of  the 
deceased  was  shown  by   a  copy   an- 
nexed.    Jennings  v.   Wright,  54  Ga. 
537.     But  in  New  York,  the  statute 
requires  the  suit  to  be  against  him  as 
executor,  and  it  is  so  brought  unless 
the  intent   is  to  charge  him,  person- 
ally.   Code  C.  P.  §  1814.    And  where 
the  suit  is  brought  against  him  as  ex- 
ecutor, it  cannot  be  amended  to  hold 
him  individually  on  failure  to  make 
out  a  case  against  the  estate.    Austin 
V.  Munro,  47  N.  Y.  860 ;  so  too,  Yar- 
riugton  v.   Robinson,   141  Mass.  450; 
and,  conversely,  Shangles  v.  Runk,  3 
Harr.  &  J.  372.   *But  see,  as  to  amend- 
ing   the    plaintiff's    formal    title    in 
such  a  suit,   Risley  v.  Wightman,   18 
Hun  168  ;  and  disregarding  a  change 
of  title  in  the  declaration.    Brockman 
V.  McDonald,  16  111.  112.    So,  in  Con- 
necticut,  where  a  legacy  was  attached 
in  the  hands  of  an  executor  as  such, 
and    a   scire  facias   afterward  issued 
against  him  individually,  no  judgment 
could  be  rendered  against  him  as  ex- 
ecutor (for  want  of  process)  or  as  an 
individual  (for  want  of  cause).    Mid- 
dlebrook  f>.    Pendleton,  47   Conn.  9; 
see  too,  Harrell  v.  Scudder,  27  Ind.  499. 
The  averment  of  the  decedent's  lia- 
bility  may   be  informal,   e.  g.,   "for 
money  payable  by  the  defendant's  tes- 
tator," Stoner  «.  Devilbiss,  70  Md.  144  ; 
but  it  is  not  enough  to  aver  a  promise 
by  the  decedent  several  months  after 
hi»  death.    Stewart  v.  Eden,  2  Caines 
121.     In  suing  an  executor  (20  son  tort 
it  is  held,  in  Maine,  tliat  the  declaration 


should  be  in  the  same  form  as  against 
a  rightful  executor.  Sawyer  v.  Thayer, 
70  Me.  340. 

Ajb  to  the  necessity  of  averring  due 
presentment  of  the  chiim  sued  on,  see 
Maine  Central  Institute  v.  Haskell,  71 
Me.  487;  Stevens  v.  Haskell,  72  Me. 
244 ;  Chase  «.  Evoy,  58  Cal.  348 ;  Jan- 
in  V.  Browne,  69  Cal.  87;  Cousins  r. 
Partridge,  79  Cal.  224 ;  and  see  also, 
to  the  effect  that  it  need  not  be  averred, 
Phipps  V.  Addition,  7  Blackf .  875  ;  but 
must  be  proved,  Granjang  v,  Merkle, 
22  111.  249. 

Jaijider  of  counts.  Counts  on  which 
there  would  be  different  judgments 
(de  bonis  testatoris  and  de  bonis  pro- 
priis) cannot  be  joined  in  one  action, 
e.  g.,  on  a  promise  by  the  testator 
and  a  promise  by  the  executor,  Myer 
V,  Cole,  12  Johns.  849;  De  MoU  v. 
Field,  7  Cow.  58;  Gillett  v.  Hutch- 
inson, 24  Wend.  184  ;  Ross  «.  Harden, 
44  N.  Y.  Super.  Ct.  26 ;  Strohecker  v. 
Grant,  16  Serg.  &  R.  287 ;  Ferrin  t». 
Myrick,  41  N.  Y.  815 ;  Seip  f>.  Drach, 
14  Pa.  St.  352 ;  Grahame  r.  Harris,  5 
Gill  &  J.  489 ;  Goodbold  v.  Roberts, 
20  Ala.  854 ;  Kayser  r.  Disher,  9  Leigh 
857  ;  Moody  t>.  Ewing,  8  B.  Mon.  521 ; 
McDaniel  v.  Parks,  19  Ark.  671 ;  or 
on  a  several  promise  by  one  executor 
and  a  joint  promise  by  two  co-execu- 
tors. Moody  V.  Evring.  8  B.  Mon.  521. 
And  verdict  and  judgment  will  not 
cure  the  misjoinder  of  counts  on  a  con- 
tract of  the  deceased  and  the  individ- 
ual promise  of  the  personal  representa- 
tive, Bogle  ft.  Kreitzer,  46  Pa.  St  465 ; 
but  a  suit  need  not  be  dismissed  for 
such  misjoinder.  Martin  v.  Goode,  111 
N .  C.  288.  Even  a  bill  in  equity  is  mul- 
tifarious, if  it  prays  an  account  of  the 
defendant's  liability  as  a  i)crsonal  repre- 
sentative, and  also  for  rents  collected 
by  him  individually  as  an  heir  at  law. 
Van  Mater  v,  Sickler,  1  Stockt.  488. 

On  the  other  hand,  an  action  at  law 
may  join  promises  by  the  testator  and 
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by  the  executor  as  executor  in  consider- 
ation of  assets  already  in  hand.  Hap- 
good  9.  Houghton,  10  Pick.  154; 
Dixon  «.  Kamsey,  1  Cranch  C.  C.  472 ; 
see  too.  Carter  v,  Phelps,  8  Johns.  440 ; 
Reeve  t?.  Cawley.  2  Harr.  (N.  J.)  415 ; 
Benjamin  «.  Taylor,  12  Barb.  828; 
Malin  v.  Bull,  18  Serg.  &  R.  441 ;  or 
in  consideration  of  assets  received  for 
the  estate  at  the  time  of  the  executor's 
promise.  Bott «.  Barr,  95  Ind.  248.  So 
too,  damages  for  breaches  of  covenant 
for  rent  before  and  after  testator's 
death.  Greenleaf  v.  Allen,  127  Mass. 
248 ;  but  see,  contra,  Pugsley  v,  Aiken, 
14  Barb.  114. 

Set-off.  In  an  action  against  an  ex- 
ecutor  or  administrator  it  is  his  duty 
to  set  off  the  liability  of  the  plaintiff  to 
the  estate,  e.  g,,  his  liability  to  refund 
an  overpayment  received  by  him  on  a 
legacy  and  needed  for  debts,  Smith  o. 
Smith,  79  N.  C.  455 ;  or  his  share  of 
a  judgment  recovered  against  himself 
and  others.  Rudolph  v.  Underwood,  88 
€ki.  664.  And  his  indebtedness  may  be 
set-off  against  his  claim  for  the  funeral 
expenses  of  the  deceased.  Blood  t, 
Kane,  180  N.  Y.  514.  The  setoff  is  ad- 
missible for  its  face  value  against  an  in- 
solvent creditor,  Skiles  «.  Houston,  110 
Pa.  St.  254  ;  or  in  favor  of  an  insolvent 
estate,  Medomak  Bank  v.  Curtis,  24  Me. 
36  (and  although  it  might  not  be  admis- 
sible in  such  case  inter  vivos).  An  ex- 
ecutor must  set  off  his  own  indebtedness 
to  the  estate  against  his  own  claim,  and 
cannot  retain  moneys  to  pay  himself  in 
disregard  of  the  set-off.  Terhune  v, 
Oldis,  17  Stew.  (N.  J.)  146.  Set-off  is 
likewise  available  against  the  claim  of 
a  legatee.  Blackler  i;.  Boott,  114  Mass. 
24.  As  to  evidence  establishing  such 
set-off  by  the  plaintiff's  admissions,  see 
Estate  of  Miller,  151  Pa.  St.  525.  So, 
the  price  of  property  of  the  deceased 
sold  by  the  executor  to  a  distributee 
may  be  set  off  against  his  distributive 
share.    Grier's  Appeal,  25  Pa.  St.  852. 


See,  for  set-off  against  legacies.  Vol.  II. 
p.  619,  n.,  et  seq.;  and  against  distribu- 
tive  shares.  Vol.  II.  p.  849,  n.,  et  uq. 
The  executor  must  plead  his  set-off 
specially,  Enippenberg  v.  Morris,  80 
Ind.  540  ;  and  cannot,  in  the  statutory 
proceeding  on  a  rejected  claim,  recover 
an  affirmative  judgment  against  the 
claimant  for  any  excess  found  due  to  the 
estate.    Mowry  v.  Peet,  88  N.  Y.  458. 

But  an  executor  cannot  set  off  his 
own  claim  for  the  funeral  expenses  of 
the  plaintiff's  intestate  paid  by  him  as 
a  volunteer,  Quin  v.  Hill,  4  Dem.  69  ; 
nor  a  claim  against  a  deceased  creditor, 
which  is  barred  by  non-presentment, 
Spaulding  v.  Warner,  59  Vt.  646  ;  nor 
a  claim  for  moneys  *'  received  in  trust " 
by  plaintiff  ''to  be  accounted  for"  to 
the  decedent.  Gannon  v.  Ruffin,  151 
Mass.  204.  So,  he  cannot  interpose  his 
claim  as  executor  against  the  plaintiff 
by  way  of  set-off  against  a  suit  brought 
against  him  individually,  Lanier  v, 
Brunson,  21 S.  C.  41 ;  Collins  v,  Greene, 
67  Ala.  211 ;  nor  even  against  the  suit 
of  a  distributee  brought  under  a  decree 
for  distribution,  Shrover  v.  Garrison, 
80  W.  Va.  456 ;  although  it  has  been 
held  that  he  may  set  off  a  debt  due  to 
himself  individually  against  a  legatee's 
suit  for  his  legacy.  SoUiday  v.  Bissey, 
12  Pa.  St.  847.  And  an  administrator 
cannot  agree  that  a  claim  due  from  his 
intestate  may  be  set  off  against  a  debt 
due  to  him  individually,  to  the  preju- 
dice of  the  estate.  Bishop  v,  Dillard, 
49  Ark.  285. 

Special  Statutes  of  Limitations,  In 
the  United  States  the  time  for  bringing 
an  action  against  an  executor  or  adminis- 
trator is  variously  limited  by  special 
statutes.  It  must  be  brought  within 
one  year  after  personal  notice  to  sue,  in 
N<yrth  Carolina  (1888  Code,  §  156); 
within  two  years  after  bond  given,  in 
MassachusetU  (1882  P.  S.  c.  186,  §§  9, 
11),  except  as  to  new  assets;  within 
two  years   after  accrual  of  cause  of 
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action  and  within  thirty  days  after  de- 
mand, in  Mai'M  (1883  R.  S.  c.  87,  § 
13);  within  three  years  after  bond  given, 
in  KanMA  (1889  G.  S.  §  2890),  if  due 
notice  of  appointment  is  given  ;  within 
three  years  after  letters  granted,  in  New 
ffampahirs  (1891  P.  8.  c.  191,  §  4); 
within  three  years  after  accrual  of  cause 
of  action,  in  B7iode  lOand  (1882  P.  8.  c. 
189,  §  8),  if  notice  of  appointment 
given;  within  four  years  after  quali- 
flcation  of  the  personal  representa- 
tive, in  Missimppi  (1892  An.  Code,  § 
2746) ;  within  four  years  after  accrual 
of  cause  of  action,  in  Ohio  (1890  R.  8. 
.  §  6118) ;  within  five  years,  in  Florida 
(1892  R.  8.  §  1910) ;  within  seven  years 
after  action  accrued  and  before  settle- 
ment of  the  estate,  in  Kentucky  (1894 
8tats.  §§  25,  29-80) ;  within  ten  years 
after  action  accrued,  in  Georgia  (1892 
Code,  §  2922) ;  within  two  years  after 
letters  granted,  or  three  years  in  case  of 
nonreaidence,  or  within  seven  years  re- 
gardless of  all  personal  disabilities,  in 
nnneesee  (1884  Code,  §§  8481-88). 

The  Statutes  of  Limitations  have  been 
held  not  to  run  against  creditors  of  the 
estate  until  letters  are  taken  out  and 
there  is  some  person  against  whom  suit 
can  be  brought.  This  applies  equally 
to  creditors,  Fish  wick  v.  Sewall,  4  Harr. 
&  J.  893 ;  McKinder  v.  Littlejohn,  1 
Ired.  06 ;  and  distributees  (e.  ^.,  a  re- 
mainderman seeking  protection  during 
the  life  estate).  Gieger  «.  Brown,  4 
McCord  428.  The  statute  will  not  run, 
although  there  is  a  delay  of  many  years 
in  taking  out  letters,  31arsteller  v.  Mar- 
steller,  93  Pa.  St.  350;  McKinder  v. 
Littlejohn,  1  Ired.  66;  provided  the 
letters  are  taken  out  within  twenty 
years  after  the  decedent's  death.  Gkd- 
lup  0.  Gallup,  11  Met.  445.  It  will  run, 
however,  from  the  first  letters  granted, 
and  not  be  stayed  by  a  subsequent 
vacancy  in  the  office  and  appointment 
of  a  later  representative,  Boyd  v.  Lowry, 
53  Miss.  852;  unless  the  original  ap- 


pointment was  void.  Mann  «.  Flynn,  10 
Leigh  98.  In  the  case  of  a  foreign 
decedent  the  statute  will  run  only  from 
the  grant  of  letters  in  the  jurisdiction 
where  the  action  is  brought,  and  not 
from  the  original  foreign  letters.  Ben- 
jamin «.  De  Groot,  1  Denio  151 ;  Hobart 
9.  Connecticut  Tpk.  Co.,  16  Conn.  145. 

In  other  states  the  Statutes  of  Limita- 
tions run  from  the  qualification  of  the 
personal  representative,  Lawrence  v. 
Korfieet,  90  N.  C.  588;  Enowles  «. 
Whaley,  16  R.  I.  97;  t.  e.,  from  the 
granting  of  letters,  where  the  giving  Qf 
a  bond  is  excused,  Jones  v.  Jones,  41 
O.  St.  417;  or  from  the  giving  of  a  proper 
bond,  where  a  bond  is  required,  Aber- 
crombie  «.  Sheldon,  8  Allen  632 ;  and 
the  statute  will  not  run  from  a  bond 
given  without  a  surety,  where  sureties 
are  required.  Id.  So,  from  giving  the 
statutory  bond  as  residuary  legatee. 
National  Bank  of  Troy  v.  Stanton,  116 
Mass.  435.  And  the  statute,  in  Massa- 
chusetts, bars  in  such  case  a  liability 
which  accrues  after  the  expiration  of 
the  statutory  term,  such  as  a  subsequent 
breach  of  a  covenant  made  by  the  de- 
cedent. Holden  «.  Fletcher,  6  Cush. 
236.  As  to  such  bonds,  see  Vol.  I.  p. 
627,  n.,  ubi  supra.  In  other  states  the 
statute  runs  from  the  death  of  the  de- 
cedent, 0.  ^. ,  on  a  running  account  which 
then  became  due,  Campbell  «.  Maple, 
105  Pa.  St.  304 ;  making  no  exception  for 
personal  disabilities,  Williams  «.  Conrad, 
11  Humph.  412 ;  or  for  delay  in  granting 
letters.    Beasley  «.  Waugh,  51  Ala.  156. 

In  New  York,  the  statute  runs  from 
the  settlement  of  the  executor's  final 
account.  Code  C.  P.  §§  1819,  406; 
against  legatees,  Matter  of  May, 
31  N.  Y.  8.  R  50 ;  Matter  of  Collins, 
6  Civ.  Pro.  85 ;  Cocks  v.  HaviUnd, 
31  N.  Y.  8.  R.  742 :  Matter  of  Hodg- 
man,  Id.  479;  or  creditors  (e.  g.,  pro- 
ceeding for  sale  of  the  land  for  debts). 
Mead  t.  Jenkins,  95  N.  Y.  81 ;  even 
where  the  account  was  delayed  and  not 
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settled  for  many  years.  Matter  of  May, 
81 N.  T.  S.  R.  60  ;  Mead  t.  Jenkins,  ubi 
tupra.  So  too,  in  action  by  creditor, 
legatee,  or  distributee,  Andres  «. 
Powell,  97  N.  G.  165 ;  Roberts  i;.  Johns, 
16  S.  C.  171 ;  as  well  as  in  actions  on 
the  administration  bond.  Reaver  o. 
Davis,  99  N.  C.  426. 

In  other  cases  the  statute  has  been 
held  to  run  from  the  judicial  allowance 
of  the  claim  (and  not  from  the  nominal 
date  of  a  Judgment  entered  nunc  pro 
tune).  Borer  «.  Chapman,  119  U.  S.  687 ; 
or  (in  the  case  of  an  injunction  bond) 
from  the  dissolution  of  the  injunction. 
Pickett  «.  Boyd,  11  Lea  498. 

8kLy  latos.  In  many  of  the  United 
States  all  actions  against  personal 
representatives  of  a  deceased  debtor 
are  stayed  by  statute  for  a  specific 
period.  Thus,  actions  are  stayed  for 
six  months  after  letters  granted,  judg- 
ments for  eighteen  months,  in  Alabama 
(1886  Code,  §  2268).  Actions  are 
stayed  for  six  months  after  letters 
granted,  in  Florida  (1892  R.  S.  §  1908), 
Kentucky  (1894  Stats.  §  8847).  Mit- 
Hmppi  (1892  An.  Code,  §  2768),  New 
Jersey  (1877  Rev.  768,  §  67),  Oregon 
(Code  C.  P.  §  878),  Tenneme  (1884 
Code,  §  8464) ;  for  twelve  months 
after  letters  granted,  in  Georgia  (1882 
Code,  g  2648),  MoMoehueetU  (1882 
P.  8.  c.  186.  §  1),  New  Hampshire  (1891 
P.  S.  c.  191,  §  1).  Bhode  Island  (1882 
P.  S.  c.  189,  §  8),  South  Carolina  (1898 
R  S.  §  2822) ;  and  in  Maine  (1888  R.  S. 
c.  87,  §  11).  on  penalty  of  the  plaintiff 
paying  his  own  costs  in  any  earlier 
action  ;  for  eighteen  months  after  bond 
given,  in  Ohio  (1890  R.  S.  §  6108) ;  until 
end  of  time  for  presentment  of  claims 
expires,  in  Wisconsin  (1889  An.  Stats. 
§8845). 

Under  these  statutes  no  action  lies 
against  the  personal  representative 
within  six  months  after  letters,  Ander- 
son V.  Newman,  60  Miss.  582;  or 
against  an  executor,  who   has  given 


bond  as  residuary  legatee,  within  one 
year  after  bond  given.  National  Bank 
of  Troy  v.  Stanton,  116  Mass.  485. 
The  declaration  shouid  allege  the 
granting  of  the  letters  within  the  pre- 
scribed i)eriod  before  the  commence- 
ment of  the  action.  Wells  d.  Applegate, 
10  Or.  619;  or  the  defendant  may 
specially  plead  that  the  action  was 
brought  before  the  prescribed  time  had 
elapsed.  National  Bank  of  Troy  r. 
Stanton,  116  Mass.  485;  Ferrand  v. 
Walker,  6  Blackf .  424.  His  defense  is 
in  the  nature  of  a  dilatory  plea,  and  the 
court  should  not  dismiss  the  bill,  but 
should  order  the  plaintiff  to  pay  costs 
and  the  bill  to  stand  over  until  the 
proper  time  for  the  hearing.  Daniel  r. 
Lehre,  2  Strobh.  £q.  88. 

But  the  stay  laws  apply  only  to 
actions,  and  not  to  the  execution  of  a 
power  of  sale  given  to  the  representa- 
tive, Roland  v.  Coleman,  76  Ga.  662 ; 
nor  to  an  action  against  an  adminis- 
trator  de  bonis  non,  Cooley  v  Patterson , 
49  Mo.  570.  And  in  Mississippi,  the 
act  applies  only  to  suits  by  distributees. 
Eyrich  «.  Capital  State  Bank,  67  Miss. 
60.  And  the  statute  allowing  a  longer 
period  for  settlement  of  the  estate  will 
not  require  a  legatee  to  delay  his  action, 
after  the  debts  are  paid,  and  sufficient 
funds  are  in  hand  for  all  unpaid 
legacies.    Brooks  v.  Lynde,  7  Allen  64. 

Extension  of  Statute  of  Limitations — 
By  stay  law — By  death.  In  some  of 
the  United  States  the  Statute  of  Limita- 
tions is  expressly  extended  or  length- 
ened for  the  term  during  which  actions 
arc  stayed.  This  is  so  for  six  months 
after  letters  granted,  in  Alabama  (1886 
Code,  §  2688).  So.  for  six  months  after 
the  decedent's  death,  in  New  Jersey 
(1877  Rev.  695,  §  9) ;  and  for  twelve 
months  after  his  death,  in  Bhode  Island 
(1882  P.  S.  c.  206,  §  7).  So,  for  eighteen 
months  after  testator's  death,  in  Nfif^ 
York  (Code  C.  P.  §  891);  and  for 
the  time  between  the  decedent's  death 
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and  letters  granted,  not  exceeding  six 
months,  in  AlabamaiX^f^  Code, §  2682) ; 
and  for  the  time  between  decedent's 
death  and  letters  granted,  in  Missisnppi 
(1871  Code,  §  2162).  Boyer  v.  Francis, 
56  Miss.  578. 

It  is  also  provided  in  many  states  that 
on  claims  which  are  not  already  barred 
at  the  death  of  the  debtor  action  may  be 
brought  for  six  months  after  his  death, 
in  California  (Code  C.  P.  §  868),  Oregon 
(1892  An.  Laws,  §  18) ;  or  one  year  after 
his  death,  in  Wisconsin  (1889  An.  Stats. 
§  4284; ;  or  two  years  after  his  death,  in 
Massachusetts  (1882  P.  S.  c.  197,  §  12), 
MinnMota  (1891  G.  S.  §  8722) ;  or  two 
years  after  letters  granted,  in  New 
Hampshire  (1891  P.  S.  c.  191,  §  6) ;  or 
three  years  after  letters  granted,  in 
Kentucky  (iS94i  Stats.  §  2527) ;  or  in  one 
year  after  his  death,  if  action  had  been 
already  begun,  in  Arkansas  (1884  Dig. 
Stats.  §§  4497-99),  Colorado  (1891  An. 
Stats.  §  2617) ;  or  eighteen  months  after 
his  death,  or,  in  the  case  of  a  decedent  dy- 
ing in  New  York,  one  year  after  letters, 
granted  more  than  six  months  after  his 
death.    New  York  (Code  C.  P.  §  403). 

It  has  been  held  that  under  the 
general  Statute  of  Limitations  the  time 
between  the  debtor's  death  and  the  issue 
of  letters  on  his  estate  is  not  to  be 
reckoned,  Parker  v.  Fassit,  1  Harr.  & 
J.  837  ;  Grubb  v.  Clayton,  2  Hayw. 
(N.  C.)  378 ;  Scott  v.  Atwell,  68  Ga. 
764;  Long  v.  Clegg,  94  N.  C.  768; 
Estate  of  McCandless,  61  Pa.  St.  9  ;  and 
in  other  states  that  a  statute  already 
running  at  his  death  is  not  extended. 
Keyser's  Appeal,  124  Pa.  St.  80; 
Conant  v.  Hill,  12  Vt.  285. 

In  New  York,  the  statute  is  not 
stayed  between  the  death  of  the  dece- 
dent and  the  letters  granted,  Church  v. 
Olendorf ,  49  Hun  439  ;  but  is  extended 
for  eighteen  months,  Scovil  «.  Scovil, 
45  Barb.  517  ;  Church  v.  Olendorf,  ubi 
supra;  although  action  must  now  be 
brought  within  one  year  after  letters  on 


claims  otherwise  barred,  Scovil  «. 
Scovil,  ubi  supra ;  and  see  Sanfoid  «. 
Sanford,  62  N.  Y.  558  ;  Matter  of  Ken. 
drick.  107  N.  Y.  104.  It  is  not  neces- 
sary  to  plead  the  eighteen-months'  statute 
specially.  Benjamin  «.  De  Groot,  1 
Denio  151. 

The  effect  of  the  special  statutes  and 
stay  laws  in  other  states  has  been,  in 
Alabama,  to  extend  the  general  limita- 
tion not  more  than  six  months  in  all  at 
the  utmost,  Lee  «.  Downey,  68  Ala.  98  ; 
which  period  is,  however,  to  be  added  to 
the  suspension  caused  by  the  pendency 
of  the  war,  Steele  %,  Steele,  64  Ala. 
438;  in  Georgia,  to  suspend  and  ex- 
tend the  general  Statute  of  Limitations 
during  the  twelve-months'  stay  of  pro- 
ceedings, but  not  between  decedent's 
death  and  letters  issued,  Pendleton  o. 
Andrews,  70  Ga.  806 ;  in  Maryland,  to 
extend  the  statute  to  the  end  of  the 
eighteen-months'  period  if  necessary, 
but  in  no  case  to  shorten  it  to  that  time, 
Code,  §§  210,  217 ;  Harris  «.  Rice,  66 
Md.  267 ;  in  Kentucky,  to  extend  the 
limitation  against  the  administrator's 
surety  by  the  six-months'  stay  of  action 
against  the  administrator,  Murrell  f. 
McAllister,  79  Ey.  811 ;  in  Minnesote, 
to  extend  the  general  limitation  to  the 
end  of  one  year  after  decedent's  death 
(where  letters  are  issued  within  the  first 
six  months),  St.  Paul  Trust  Co.  v.  Sar- 
gent, 44  Minn.  449 ;  in  Mississippi,  to 
extend  the  general  limitation  until  the 
end  of  eighteen  months  from  letters 
granted.  1871  Code,  §§  1184, 2162,  2170 ; 
Adams  «.  Williams,  57  Miss.  88  ;  or  by 
adding  to  it  the  full  term  of  the  stay 
(nine  months),  as  well  as  the  suspension 
caused  by  the  war,  Sivley  v.  Summers, 
57  Miss.  712 ;  in  Tennessee,  to  extend 
the  general  limitation  for  the  interval 
(not  exceeding  six  months)  between 
death  of  decedent  and  letters  granted, 
and  for  a  further  term  of  six  months 
after  letters  granted.  Bright  v.  Moore, 
89  Tenn.  186 ;   and  to  add  the  latter 
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term  of  six  months  to  the  limitation  for- 
bidding suits  after  two  years  from  letters 
granted,  Maynard  «.  May,  2  Coldw.  44 ; 
in  Wisconsin,  to  extend  the  general 
limitation  for  the  term  of  eighteen 
months  after  decedent's  death.  Light- 
foot  V,  Cole,  1  Wis.  27. 

Extennon  by  presentment  and  allow- 
ance. The  statute  requires  formal  pre- 
sentment of  claims  in  nine  months,  in 
New  Jertey  (1877  Rev.  764,  §  59) ;  in  one 
year;  in  CoUn-ado  (1891  An.  Stats.  § 
4780),  Oe(}rgia{lQ82  Code,  §2630),  Indi- 
ana (1888  R.  S.  g  2465),  Iowa  (1888  R. 
C.  §  2421),  Mas9achu$etts  (1882  P.  S.  c. 
186,  §§  2-5),  Texas  (1888  R.  8.  Art. 
2015) ;  in  eighteen  months,  in  Alabama 
(1886  Code,  2081);  in  two  years,  in 
Arkansas  (1884  Dig.  Stats.  §  98); 
lUinois  (1891  R.  S.  c.  8,  §  70),  Michigan 
(1882  An.  Stats.  §§  5892-93),  or  eigh- 
teen months ;  Missouri  (1889  R.  8.  § 
184),  JVew  Hampshire  (1891  P.  S.  c.  191, 
§  2),  Wisconsin  (1889  An.  Stats.  {^ 
3840),  or  one  year ;  in  three  years,  in 
Kansas  (1889  G.  S.  §  2865) ;  in  a  time 
varying  with  the  amount  of  the  claim, 
or  other  circumstances,  in  California 
(Code  C.  P.  §  1491),  four  to  ten 
months ;  Connecticut  (1888  G.  S.  §§  581, 
586).  six  to  twelve  months ;  Florida 
(1892  R.  S.  §§  1910-11),  one  to  two 
years;  Nebraska  (1893 C.  S.  c.  23,  §217), 
six  to  eighteen  months;  Vermont  (l^f^'R. 
L.  §§  2121-25),  six  to  eighteen  months  ; 
in  five  years  after  testator's  death,  or  six 
to  twelve  months  after  notice,  in  Mintte- 
sola  (1891  G.  S.  §  5715) ;  in  two  years 
or.  in  the  case  of  non-residence,  three 
years,  and  in  one  year  after  disability 
ended,  in  Tennessee  (1884  Code,  §  8117). 
In  these  states  the  time  runs  variously 
from  the  death  of  the  decedent,  the 
granting  of  letters,  or  the  giving  of 
notice.    See  Vol.  II.  p.  282,  n..  et  seq. 

In  some  of  the  states  the  Statute  of 
Limitations  ceases  to  run  against,  or 
affect,  a  claim  after  presentment  and 
allowance  until  the  discharge  of  tike  ex- 


ecutor, Dohs  V.  Dohs,  60  Cal.  255  ;  Code 
C.  P.  g  1669 ;  Johnston  v.  Waters,  111 
U.  S.  640  (a  Louisiana  case) ;  or  between 
the  presentation  of  the  claim  and  its 
judicial  rejection.  Kally  v.  McDonald, 
66  Cal.  530.  So,  a  claim  once  allowed 
against  an  insolvent  estate,  and  sharing 
the  dividends  paid,  will  not  be  barred  by 
the  lapse  of  twenty  years,  Wright  v. 
Dunklin,  83  Ala.  317 ;  or  more,  Ban- 
croft 0.  Andrews,  6  Cush.  493  ;  or  on 
suit  promptly  brought,  on  a  subsequent 
refusal  to  pay,  many  years  afterward 
and  before  settlement  of  the  estate, 
Robbins  v.  Coffing,  62  Conn.  118 ; 
although  a  shorter  time  (under  a  ten- 
year  limitation)  will  bar  a  claim,  where 
such  period  lias  been  allowed  to  elapse 
after  the  settlement  and  discharge  of 
the  administrator  before  bringing  suit. 
Brown  «.  Hanauer,  48  Ark.  277. 

In  some  states  the  statute  bars  all 
claims  which  are  not  prosecuted, 
although  the  claim  has  been  duly  pre- 
sented. Walker  v.  Cheever,  89  N.  H. 
420  ;  or  filed,  Bayless  v.  Powers,  62  la. 
601 ;  or  judicially  allowed  and  not  paid 
for  want  of  assets,  Thurston  «.  Low- 
der,  47  Me.  72  ;  and  even  notwithstand- 
ing allowance  by  the  Probate  Court 
and  retention  of  sufficient  funds  for  this 
and  other  claims  enumerated  and 
shown  in  the  account.  Market  Co.  t. 
Beckley,  4  Mackey  163.  So,  a  claim 
which  has  been  allowed  may  lose  its 
lien  on  property  in  adverse  possession 
before  the  Statute  of  Limitations  runs 
against  it  in  favor  of  the  estate.  Fort  v. 
Blagg,  38  Ark.  471. 

And  if  the  claim  was  barred  by  the 
statute,  the  allowance  must  be  attacked 
and  set  aside  in  a  direct  proceeding  by  the 
heirs,  Howard  t>.  Johnson,  69  Tex.  655  ; 
or  by  the  administrator  himself.  Cone  v. 
Crum,  52  Tex.  348.  And  the  Statute  of 
Limitations  against  a  note  of  the  intestate 
cannot  be  stayed  by  judgment  of  the  Pro- 
bate Court,  where  it  has  no  jurisdiction. 
Wilson  «.  Wilson,  29  S.  C.  260. 
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An  action  lies  under  the  Statute  of 
Nonclaim  for  two  years  after  letters, 
though  barred  by  the  Statute  of  Limita- 
tions allowing  a  shorter  time.  Walker 
V,  Byers,  14  Ark.  246.  And  the  Statute 
of  Limitations  may  be  suspended  during 
a  life  estate,  while  the  Statute  of  Non- 
claim  runs.  Worthington  t>.  De  Bardie- 
kin,  88  Ark.  651.  And  in  an  action  on 
a  bond  against  a  deceased  surety  who 
dies  before  the  expiration  of  the  general 
Statute  of  Limitations,  this  statute  may 
be  superseded  and  controlled  by  the 
Statute  of  Nonclaim.  Bradley  v.  Vail, 
48  Conn.  875. 

Swit  on  r^ected  daims.  In  some  of 
the  United  States  a  short  period  is  fixed 
within  which  action  must  be  brought 
upon  a  claim  against  the  estate  after 
its  formal  rejection.  Such  suit  must 
be  brought  within  three  months,  in 
New^Jer^ey  (1877  Rev.  765,  §  68),  Texas 
(1888  R.  S.  Art.  2028) ;  within  (our 
months,  in  Connseiicut  (1888  O.  S.  g 
583);  within  six  months,  in  NiBto  York 
(Code  C.  P.  §  1828),  North  Carolina 
(1883  Code,  §  1427),  Ohio  (1890  R.  S.  § 
6116) ;  or  within  nine  months,  in  Mary- 
land (1888  P.  G.  L.  Art.  93,  §  107) ; 
within  three  months,  in  California 
(Code  C.  P.  §  1498),  or  within  two 
months  after  it  becomes  due ;  within 
one  year,  in  Massachusetts  (1882  P.  S. 
c.  186.  §  14). 

These  statutes  have  been  held  not  to 
be  statutes  of  limitation.  Stanfield  t>. 
Neill.  86  Tex.  688 ;  Cotton  v.  Jones,  87 
Tex.  84.  And  the  action  may  be 
brought  within  the  designated  time, 
although  the  general  Statute  of  Limita- 
tions has  in  the  meantime  expired.  Con- 
tinental Life  Insurance  Co.  v.  Barker, 
50  Conn.  567.  But  if  the  action  is  not 
brought  within  the  required  time,  it  will 
not  be  waived  by  a  subsequent  agree- 
ment for  reference  of  the  claim,  Flynn 
V,  Biefendorf,  51  Hun  194  ;  nor  re- 
vived by  its  subsequent  allowance  by 
the  administrator,  Burks  v,  Bennett,  62 


^Tex.  277 ;  nor  by  a  new  presentment 
to  the  successor  of  the  original  repre- 
sentative. McEim  V,  Doane,  187  Mass. 
195. 

In  reckoning  the  time  for  action  the 
day  of  rejection  is  to  be  excluded. 
Hunter  t.  Lanius,  82  Tex.  677;  and 
the  time  will  run  from  the  indorsemeDt 
of  the  rejection  on  the  claim,  in  Cali- 
fornia. Bank  «.  Shoemaker,  67  Cal .  147. 
The  defense  may  be  raised  by  demurrer 
if  the  fact  is  apparent  on  the  complaint. 
Cotton  V.  Jones,  87  Tex.  34 ;  or  it  may 
be  specially  pleaded,  strict  proof  being 
required  as  to  due  presentment  and 
formal  rejection.  Coburn  «.  Harris, 
58  Md.  367. 

The  creditor  will  not  be  put  to  his 
action  by  rejection  upon  an  insufficient 
presentment,  Henry  «.  Roe,  88  Tex. 
446  ;  or  presentment  of  a  claim  of  differ- 
ent form  and  amount,  Robeson  t.  Niles, 
7  Mackey  182 ;  nor  by  a  deliberative 
and  indecisive  rejection.  Barsalow  «. 
Wright.  4  Bradf.  164. 

The  statute  will  be  satisfied,  however, 
by  an  action  brought,  although  the 
action  is  afterward  amended,  Vauder- 
slice  «.  Mathews,  79  Cal.  278 ;  or  even  dis- 
missed as  an  action  in  tort  and  begun 
after  the  time,  on  a  fresh  presentment, 
as  an  action  on  contract,  Titus  «.  Poole, 
60  Hun  1 ;  but  not  by  an  action  brought 
before  a  court  having  no  Jurisdiction. 
Matter  of  Radde,  2  Connoly  298. 

Notice  of  appointment.  This  Is 
required  by  statute  in  many  states. 
See  Vol.  II.  p.  281 ,  n. ,  t/W  supra.  With- 
out such  notice  the  executor  or  adminis- 
trator in  many  states  cannot  claim  the 
relief  of  the  special  Statute  of  Limita- 
tions. Smith  V.  Hall,  19  Cal.  85; 
Knowles  ».  Whaley.  15  R.  I.  97 ;  Bryan 
«.  Mundy,  17  Mo.  556 ;  Clarke  o.  Col- 
lins, 81  Mo.  260.  He  must  show  that 
he  has  given  notice  as  required  by  tlie 
statute,  Lawrence  tJ.  Norfleet,  90  N.  (\ 
583  ;  Love  ».  Ingram,  104  N.  C.  600 : 
and  in  the  statutory  form.    Dyer    t. 
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Walls,  84  Me.  148.  An  administrator 
de  bonis  turn  is  entitled  to  the  benefit  of 
the  special  limitation  (two  years)  if  he 
has  given  due  notice  of  his  appoint- 
ment. Fisher  v.  Metcalf,  7  Allen  209. 
But  the  general  Statute  of  Limitations  is 
not  affected  by  want  of  the  notice.  Cor- 
liss Engine  Co.  «.  Schumacker,  109 
Mass.  416  ;  York's  Appeal.  110  Pa.  St. 
69  ;  Lancey  v.  White,  68  Me.  28. 

What  actions  are  barred.  The  special 
Statutes  of  Limitations  are  not  retrospec- 
tive, and  will  not  be  applied,  when  the 
administrator  has  already  qualified  and 
given  bond,  to  shorten  the  time  of  suit 
against  him,  Hildreth  o.  Marshall,  7 
Gray  167  ;  or  where  the  cause  of  action 
is  already  barred,  to  lengthen  the  time, 
Butler  V,  Johnson,  111  N.  Y.  204 ;  nor 
to  the  revival  of  actions  pending  at  the 
death  of  the  intestate,  Bank  of  Brighton 
«.  Russell,  13  Allen  221;  especially 
where  the  claim  is  in  favor  of  the  United 
States  Government.  United  States  «. 
Houston,  48  Fed.  Rep.  297. 

The  statute  will  run  against  an  action 
for  devastavit  by  negligence  in  collect- 
ing assets,  but  only  from  the  time  of 
the  loss,  Harrington  v.  Keteltas,  92 
N.  Y.  40  ;  or  for  negligence  in  suffering 
lands  of  the  decedent  to  be  lost  by 
adverse  possession.  Wheeler  «.  Bolton, 
54  Cal.  802. 

In  an  action  on  the  administration 
bond  for  failing  to  pay  a  claim  when 
ordered  by  the  court,  the  statute  will 
run  from  the  making  of  the  order. 
Aveiy  V.  Miller,  81  Mich.  85.  In  like 
manner,  the  statute  will  run  against  an 
action  on  a  guardian's  bond  against  the 
representatives  of  the  deceased  guardian , 
Cox  V.  Cox,  84  N.  C.  188 ;  or  against 
the  representatives  of  the  adminis- 
trator's deceased  surety.  Sigler  v, 
Vaughan,  16  Lea  846.  For  other  cases, 
see  Vol.  I.  p.  652,  n.,  ubi  supra. 

Partnership  debts.  The  general 
Statute  of  Limitations  has  been  held  not 
to  apply  to  the  liability  of  a  deceased 


partner  to  the  survivor  for  partnership 
debts  assumed  by  the  deceased,  Clanton 
V.  Price,  90  N.  C.  96  ;  but  the  Statute  of 
Nonclaim  will  bar  such  an  .action. 
Morgan  «.  Morgan,  68  Ala.  80. 

Executor^s  claim.  The  special  limita- 
tion applies  to  a  debt  due  from  the 
estate  to  the  executor  or  administrator 
himself ;  and  the  statute  is  suspended 
from  the  death  of  the  decedent  to  the 
settlement  of  the  executor's  account,  in 
New  York.  Matter  of  Powers,  124 
N.  Y.  861  ;  Matter  of  Macomber,  31 
N.  Y.  S.  R.  962  ;  S.  C.  2  Connoly  279  ; 
Matter  of  Strickland,  2  Connoly  10; 
but  see  Treat «.  Fortune,  2  Bradf.  116  ; 
and  in  some  states  until  the  discharge 
of  the  personal  representative.  Semmes 
V,  Young,  10  Md.  242  ;  Mathews  v, 
Mathews,  66  Miss.  289 ;  McLaughlin  v, 
Newton,  58  N.  H.  581.  So,  for 
advances  made  by  the  executor  to  pay 
the  debts  of  the  estate.  Ames  v,  Jack- 
son, 115  Mass.  508.  And  the  statute 
will  not  run  until  after  a  demand  on  a 
claim  of  the  executor  for  securities  held 
and  converted  by  the  decedent,  Brooks 
f>.  Brooks,  4  Redf .  813  ;  or  for  moneys 
collected  for  him  by  the  decedent. 
Boughton  V,  Flint,  74  N.  Y.  476. 

But  under  other  statutes  it  has  been 
held  that  the  administrator's  own  claim 
will  be  barred  where  he  has  made  no 
mention  of  the  claim.  Lunsford  v. 
Jarrett,  2  Lea  579.  So,  in  Pennsyl- 
vania, the  administrator's  claim  for 
advances,  although  advances  made  by 
the  guardian  of  the  decedent's  minor 
children  for  the  same  purpose  would  not 
be  barred.  Estate  of  Merkel,  154  Pa.  St. 
285 ;  and  if  the  principal  (owing  to 
another)  is  barred,  the  iuterest  (which 
had  been  advanced  by  the  executor 
and  constituted  a  claim  of  his)  will  go 
with  it.    Jones  v.  Orton,  65  Wis.  9. 

Debt  of  executor.  Conversely,  the 
Statute  of  Limitations  will  not,  in  gen- 
eral, bar  a  claim  against  the  executor 
or  administrator  due  to  the  decedent. 
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Baucus  c.  Stover,  89  N.  Y.  1,  affg.  24 
Hun  109 ;  or  to  the  firm  of  which  they 
were  both  members.  Whiting  «.  Lea- 
kin,  66  Md.  255. 

Action  between  co-executor^ — iuccemfie 
administrators.  The  Statute  of  Limi- 
tations will  run  against  an  action  be- 
tween co-administrators.  Lawrence  v, 
Norfleet,  90  N.  C.  538. 

So,  it  will  run  against  an  action 
brought  by  the  administrator  de  bonis  non 
against  the  estate  of  his  predecessor, 
Roup  «.  Bradnor,  19  Hun  513  ;  from 
the  time  of  the  plaintiffs  own  appoint- 
ment, Worthy  v.  Mcintosh,  90  N.  C. 
586  ;  Salter  v.  Blount,  2  Dev.  &  B.  £q. 
218 ;  McCustian  v.  Ramey,  83  Ark. 
141 ;  but  not  until  his  appointment,  al- 
though the  full  time  of  the  statute 
may  have  elapsed  since  the  death  of  his 
predecessor.  Oooley  v.  Patterson,  49 
Me.  570.  If  he  has  died  without  ac- 
counting, even  after  a  prolonged  ad- 
ministration, the  lapse  of  time  will  not 
bar  an  application  on  the  part  of  his 
successor  for  such  account.  Matter 
of  Latz,  88  Hun  618.  But  after  the 
lapse  of  the  statutory  period  for  an  ac- 
tion by  the  administrator  de  bonis  non 
against  his  predecessor's  estate,  the 
claim  will  be  presumed  to  have  been 
paid.    Glover  v.  Flower,  95  N.  C.  57. 

Actions  afte7'-aceftted.  Where  the 
cause  of  action  does  not  accrue  until 
after  the  special  term  of  limitation  has 
expired,  the  statute  is  not  held  to  apply, 
Dugger  V.  Oglesby,  99  111.  405  ;  e.  g., 
on  an  obligation  maturing  after  testa- 
tor's death,  Sivley  v.  Summers,  57  Miss. 
712 ;  or  after  his  death  and  before  let- 
ters issued.  Metcalf  v.  Qrover,  55  Miss. 
145.  So,  in  an  action  by  a  surety 
against  the  estate  of  the  principal,  for 
moneys  paid  as  surety  after  the  princi- 
pal's death,  the  statute  will  run  only 
from  the  payment  of  the  money.  Bur- 
ton V.  Rutherford,  49  Mo.  255 ;  Mar- 
shall 9.  Hudson,  9  Terg.  67.  But  under 
the  Massachusetts  statute  an  action  can- 


not be  brought  for  a  breach  of  the  de- 
cedent's covenant  happening  after  the 
lapse  of  the  statutory  time,  HoldeD  «. 
Fletcher,  6  Cush.  285  ;  or  on  a  Probate 
Court  decree  rendered  after  the  lapse  of 
such  time  for  the  payment  of  the  bal- 
ance due  from  the  estate  of  a  deceased 
guardian  to  his  ward.  Bemis  c.  Beniis, 
18  Gray  559.  So  the  statute  will  run 
against  a  bill  in  equity  filed  by  a  cor- 
poration against  the  estate  of  a  dece- 
dent to  enforce  his  liability  as  stock- 
holder. New  England  &c.  Bank  r. 
Newport  Factory,  6  R.  1. 154  ;  Atwood 
i>.  Rhode  Island  Agricultural  Bank,  2 
R.  1. 191 ;  Sayler  v.  Bates,  15  R.  1. 842 ; 
although  the  three  years  had  elapsed 
before  the  corporate  deficiency  was  dis- 
covered. Atwood  V.  Rhode  Island 
Agricultural  Bank,  fibi  supra. 

Set-off.  By  statute  in  some  of  the 
United  States  a  barred  claim  against 
the  estate  of  the  deceased  is  not  avail- 
able as  a  set-off  to  an  action  brought 
by  the  personal  representative.  JfuAe- 
gan  (1882  An.  Stats.  §  5896),  mnne- 
sota  (1891  Stats.  §  5719),  Ndtraska 
(1893  C.  S.  c.  23,  §  221),  Wisconsin 
(1889  An.  Stats.  §  8841).  But  in  the 
absence  of  a  statute  to  that  effect  such 
set-offs  are  admissible,  Huffman  v. 
Wyrick,  5  Ind.  Ap.  188  ;  Waret>.  Haw- 
ley,  68  la.  638 ;  although  the  rule  is 
different  as  to  the  Statute  of  Nonclaim. 
Patrick  V.  Petty,  88  Ala.  420. 

Action  for  legacy — New  York  late. 
Under  the  law  as  it  was  prior  to  1880 
the  statute  ran  against  an  action  for  a 
legacy  from  the  time  of  granting  letters. 
Thus,  after  twelve  years  no  action 
would  lie.  Butler  t.  Johnson,  111 
N.  Y.  204,  revg.  44  Hun  206.  But  an 
action  may  now  be  brought  within  one 
year  after  account  settled  (although 
the  account  be  deferred  twenty-three 
years  after  letters  granted  and  five  years 
after  the  legacy  was  payable),  Matt4?r 
of  Collins,  3  Dem.  80 ;  Code  C.  P. 
§  1819  ;  but  this  act  does  not  apply  to 
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proceedings    by    the   legatee  for  an 
accounting.     Matter   of  Dunham,  22 
Abb.  N.  C.  479.    And  such  proceed- 
ings must  be  brought  within  six  years 
after  the  legacy  became  payable  (which 
was   one  year  after    letters  granted). 
Estate  of  Clayton.   17    Civ.   Pro.   68. 
The  Statute  of  Limitations  runs  against 
legacies  alike  in  equity  and  at  law« 
unless  they  are  charged  on  the  land, 
Souzer  «.  De  Meyer,  2  Paige  674 ;  but 
a  legacy  charged  on  the  land  will  not 
be  barred  by  the  six-year   limitation, 
Shannon  9.  Howell,  36  Hun  47  ;  but 
see  Loder  v.  Hatfield,  71  N.  Y.  92  ;  but 
is  barred  in  ten  years.     Scott  v,  Steb- 
bins,  91  N.  Y.  605.    So,  an  equitable 
action  may  be  brought  within  ten  years 
after  it  accrues,  against  executors  and 
trustees  who  have  not  accounted,  for  the 
balance  due  on  a  legacy.    Scott «.  Steb- 
bins,  27  Hun  886.    If  the  legacy  is  pay- 
able at  the  age  of  twenty-one  years,  the 
statute  will   run  against  it  from  that 
time.    Smith  v.  Remington,  42  Barb. 
76.    But  the  statute  will  not  run  against 
a  legacy  payable  to  a  woman  at  the  age 
of  twenty-one  or  on  her  marriage,  where 
she  marries  before  reaching  that  age 
and  remains  under  disability.    Wood 
V.  Riker,  1  Paige  616.    But  where  there 
was  no  trust  and  the  legatee  was  already 
married  before  the  testator's  death,  she 
cannot  sue  for  such  legacy  after  thirty 
years.  Cole  v.  Terpenning,  26  Hun  482  ; 
payment    being  presumed  after  such 
lapse  of  time.    Sweeney  v,  Sweeney, 
82  N.  Y.  S.  R.  166. 

Other  states.  But  the  Statute  of 
Limitations  is,  in  general,  no  bar  to 
an  equitable  suit  for  a  legacy,  Irby  v. 
McCrea,  4  Desaus.  422 ;  Bonner  v. 
Young,  68  Ala.  85  ;  Sparhawk  v.  Buell, 
9  Vt.  411  ;  Hedges  t>.  Norris,  5  Stew. 
(N.  J.)  198  ;  Cartwright  v.  Cartwright, 
4  Hayw.  (Tenn.)  184  ;  and  the  statute 
provides  that  there  shall  be  no  limita- 
tion to  the  action  of  a  legatee,  in  Massa- 
ehusetU  (1882  P.  S.  c.  186,  g  19).    But 


payment  will  be  presumed  after  the 
lapse  of  twenty  years,  Bonner  v.  Young, 
68  Ala.  85 ;  State  v.  Grigsby,  92  Mo. 
419  (twenty-two   years) ;     Shearin   «. 
Eaton,  2    Ired.  Eq.   292   (thirty-four 
years);    Summerville   v.    Holliday,    1 
Watts  607    (thirty-four  years) ;   Burk- 
headf.   Colson,  2  Dev.  &  B.  Eq.  77 
(forty  years) ;  Anderson  v.  Burwell,  6 
Gratt.  405  (fifty-four  years) ;  although 
not  before   that  time.      Sparhawk  v. 
Buell,  9  Vt.  411 ;  Girard  v,  Futterer. 
84  Ala.  828.    So,  in  Pennsylvania,  after 
twenty-one  years,  if  there  has  been  no 
demand,   part   payment,  or   acknowl- 
edgment,   although    the   legacy   was 
charged  on  the  land.    Wingett's  Appeal , 
122  Pa.  St.  486.    An  abandonment  of 
the  claim  for  a  legacy  has  been,  how- 
ever, presumed  after  the  lapse  of  nearly 
twenty  years.    Hamlin  v.  Mebane,  1 
Jones  Eq.  18.    And  the  action  will  be 
barred     twenty-four     years    after    a 
direction  to  invest   the  fund  for  the 
legatee.     Ex  parte  Epting,   22  S.  C. 
400.    If  the  legacy  is    payable   on  a 
future  event,  the  statute  will  not  begin 
to  run  until  the  happening  of  the  event, 
Efllnger  v.  Hall.   81  Ya.   94;  nor.  in 
general,  until  the  end   of  a  pending 
contest  over  the  probate  of  the  will. 
State  V.  Adams,  71  Mo.  620.    In  State 
V,  Grigsby,  92  Mo.  419,  it  was  held 
that  the  Statute   of  Limitations   runs 
against  an  action  on  the  administration 
bond  by  the  residuary  legatee  from  the 
time  when  all  other  trusts  in  the  will  are 
executed  and  the  assets  are  applicable 
to  the  residue.    Where  the  court  has 
ordered  the  payment  of  the  legacy,  and 
the  executor  has  transferred  the  estate  to 
a  third  party,  the  statute  will  run  in  six 
years  against  an  action  by  the  legatee  to 
charge  the  property  transferred,  Sowles 
V.  First  National  Bank,  54  Fed.  Rep. 
564  (Vt.) ;    or  generally  to  enforce  a 
trust  securing  the  legacy  of  the  yearly 
income,  within  six  years  after  the  last 
payment  of  the  annual  interest.    May 
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V.  Coleman,  84  Ala.  325.  And  it  is  not 
laches  on  the  part  of  a  devisee,  who 
claims  a  right  to  recover  under  the 
statute  for  improvements  made  on  land 
under  a  parol  gift  from  the  testator,  to 
delay  renunciation  of  his  devise  or  pro- 
ceeding for  three  years  in  expectation 
of  an  action  by  the  executor  or  legatee 
to  enforce  a  legacy  charged  on  the 
land.  Vann  t>.  Newsom,  110  N.  C. 
122.  A  suit  for  a  specific  legacy  has 
been  held  not  to  be  barred  seventeen 
years  after  assent,  Nelson  o.  Cromwell, 
11  Gratt.  724 ;  but  it  is  otherwise  after  a 
lapse  of  thirty  years.  Tinnen  «.  Mebane, 
10  Tex.  246 ;  Burkhead  v.  Colson,  2 
Dev.  &  B.  Eq.  77.  On  the  other  hand, 
even  a  longer  delay  has  been  held  not 
to  bar  the  action,  where  the  legatee  lived 
with  the  devisee  on  whose  lands  it  was 
charged  and  the  land  was  sold,  shortly 
before  the  action,  expressly  subject  to 
the  payment  of  the  legacy.  Ogle  «. 
Taylor.  49  Md.  158. 

If  the  administrator  has  paid  all  the 
debts  and  has  sufficient  assets  remaining 
to  pay  legacies,  it  is  not  necessary  to 
wait  the  statutory  term  of  two  years 
after  the  giving  of  the  administration 
bond  before  commencing  an  action  for 
a  general  legacy.  Brooks  «.  Lynde,  7 
Allen  64.  And  after  the  lapse  of  one 
year,  if  there  are  assets  in  the  hands  of 
the  executor,  and  no  other  and  superior 
claims,  a  residuary  legatee  may  maintain 
an  action  for  payment  of  the  residuary 
legacy,  even  though  the  estate  has  not 
been  finally  settled.  Smith  v.  Lambert, 
30  Me.  145.  But  it  is  premature  to  sue 
for  a  legacy  pending  an  application 
from  the  decree  for  probate  of  the  will. 
Hantz  «.  Sealy,  6  Binn.  405. 

The  law  staying  actions  for  a  year 
does  not,  however,  affect  a  bill  in  equity 
for  an  injunction  against  the  payment 
of  a  legacy.  Wolnack  «.  Greenwood, 
6  Ga.  299. 

Against  distributivs  sliares.  In  like 
manner  the  general  Statute  of  Limita- 


tions does  not  run  against  an  action  for 
a  distributive  share,  Fretwcll  v.  Mc- 
Lemore,  52  Ala.  124,  overruling  Harri- 
son  «.  Harrison,  89  Ala.  489;  the  rights  of 
distributees  being  enforceable  as  a  trust 
against  the  personal  representative. 
Decouche  v.  Savetier,  8  Johns.  Ch.  190. 
But  under  the  New  York  statute  no 
suit  can  be  brought  fifteen  years  after 
the  right  of  action  accrued.  Matter  of 
Dunham,  1  Connoly  823.  Lapse  of 
time,  while  not  a  bar  to  the  action 
strictly  speaking,  raises  a  presumption 
of  satisfaction  after  twenty  years. 
Hargis  v.  Sewell,  87  Ky.  68 ;  Bird  «. 
Graham,  1  Ired.  Eq.  196. 

In  some  states  the  statute  runs 
against  the  distributee  from  the  date  of 
the  order  for  distribution,  Bridgforth 
V.  Payne,  62  Miss.  777 ;  State  v.  Black- 
well,  20  Mo.  97 ;  even  though  the  dis- 
tributee had  no  notice  of  his  righis. 
Biays  v.  Roberts,  68  Md.  510.  The 
statute  has  been  lield  to  run  in  favor  of 
the  administrator  from  the  date  of  his 
discharge,  Roberts  v.  Johns,  24  S.  C. 
580 ;  or,  if  the  administrator  retains  a 
balance  in  his  hands,  from  the  time  of 
the  distributee's  demand  upon  him, 
Woody  V.  Brooks,  102  N.  C.  834 ;  or 
(where  the  distributee  had  been  absent 
for  many  years  and  was  presumed  to  be 
dead,  and  her  share  had  been  paid  to 
her  sisters)  from  her  knowledge  of  the 
payment.  McCartee  d.  Camel,  1  Barb. 
Ch.  455.  So,  the  lapse  of  thirty  years 
will  bar  the  claim  of  a  child  against  her 
stepfather  as  administrator  for  the  share 
of  her  deceased  mother's  estate.  Suc- 
cession of  Sarrazui,  84  La.  An.  1168. 

And  the  statute  runs  from  the  time 
of  settlement  of  the  estate  in  favor  of 
the  sureties  on  the  administration  bond, 
Vaughan  v.  Hines.  87  N.  C.  445 ;  Wil- 
liams V.  Flippin,  68  Miss.  680  ;  or  from 
the  time  of  the  youngest  distributee 
arriving  at  the  age  of  twenty-one,  al- 
though the  estate  was  not  settled  until 
afterward,    Commonwealth    v.    Ham- 
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mond,  10  B.  Mon.  02.  But  a  special 
bond  given  to  a  particular  distributee 
for  her  share  (then  due)  will  be  barred 
by  the  general  Statute  of  Limitations 
running  from  its  date.  Tilson  «.  Davis, 
d2  Qratt.  92. 

A  distributee  cannot  sue,  in  general, 
until  after  the  time  allowed  for  the  ad- 
ministration of  the  estate,  0.  ^.,  nine 
months,  in  Kentucky,  Commonwealth 
V.  Hammond,  10  B.  Mon.  62  ;  or  four 
years,  in  Ohio.  Dawson  «.  Dawson.  25 
O.  St.  448. 

Statute  of  Idmitatians —  Who  may 
plead.  Where  action  is  commenced 
and  one  of  two  executors  served  with 
process  before  the  statute  has  barred 
the  action,  it  cannot  be  pleaded  by 
either  executor.  Burgie  v.  Sparks,  11 
Lea  84.  But  an  action  may  be  barred 
against  the  representatives  of  one  de- 
ceased joint  obligor  and  be  still  main- 
tainable against  the  representatives  of 
the  other.  Buieo.  Buid,  2Ired.87.  But 
if  the  statute  has  run  in  favor  of  the 
surviving  partner  (who  is  primarily 
liable  for  the  partnership  debts)  it  will 
bar  an  action  against  the  representatives 
of  the  deceased  partner.  McNaught  o. 
Bostick,  71  Ga.  782.  So,  if  an  action 
has  become  barred  as  to  the  adminis- 
trator of  an  estate,  it  cannot  be  main- 
tained (except  as  to  new  assets)  against 
his  successor.  Veazie  9.  Marrett,  6  Allen 
372.  On  the  other  hand,  where  an 
executor  could  not  plead  the  Statute  of 
Limitations  against  his  co-executors  as 
to  a  trust  fund  in  his  possession,  his  per- 
sonal representatives  cannot  plead  it. 
Fox  V,  Tay,  89  Cal.  889. 

But,  as  between  the  representatives  of 
a  deceased  debtor  and  his  surety,  the 
special  statute  in  favor  of  decedents  is 
personal  to  the  representatives  (in  the 
case  of  a  deceased  guardian),  and  cannot 
be  pleaded  by  the  sureties  of  the  de- 
cedent, Davis  V.  Davis,  5  Lea  179  ;  nor 
avail  the  surety  to  protect  property 
received  by  him  from  the  principal 


debtor  for  his  indemnity,  Smith  o. 
Gillam,  80  Ala.  296  ;  but  the  estate  of 
a  deceased  surety  is  entitled  to  the  de- 
fence of  the  special  Statute  of  Limita- 
tions.   Glass  «.  Woolf.  82  Ala.  281. 

The  Statute  of  Nonclaim  may  gen- 
erally be  pleaded  by  heirs  and  next  of 
kin,  as  well  as  by  the  personal  represent- 
ative, Farris  v,  Stoutz,  78  Ala.  180  ;  see 
too.  Vol.  III.  p.  207,  n.,  «W  supra.  And 
the  special  limitation  of  actions  against 
representatives  of  a  deceased  debtor 
includes  heirs  in  some  states,  and  is 
strictly  construed,  to  bar  even  a  cause  of 
action  discovered  after  the  period  had 
elapsed.  Fisher  v.  TuUer,  122  Ind.  81. 
On  the  other  hand,  the  statute  making 
debts  a  lien  on  decedent's  lands  for  a 
specified  time  is  not  a  limitation  of  the 
creditor's  suit  against  heirs  and  devisees. 
Fisk  «.  Jenewein.  75  Wis.  254. 

Waiver  of  Statute,  In  general,  a 
claim  that  is  once  barred  cannot  be 
paid  by  the  personal  representative,  nor 
can  the  statute  be  waived,  McGtee  v. 
McDonald,  66  Mich.  628  ;  McHugh  «. 
Dowd,  86  Mich.  412 ;  Wise  v.  Hogan, 
77  Cal.  184 ;  especially  where  the  claim 
is  his  own  claim  against  the  estate, 
Godbold  o.  Vance,  14  S.  C.  458; 
although  this  does  not  apply  to  ad- 
vances made  by  him  after  the  expira- 
tion of  the  statutory  time  for  payment 
of  debts,  which  he  had  previously 
promised  to  pay,  if  the  creditor  would 
not  sue.  Ames  d.  Jackson,  115  Mass. 
508.  As  to  waiver  of  Statutes  of  Non- 
claim,  see  Vol.  II.  p.  246,  n.,  ubi  supra. 
So,  even  a  Judgment  debt  which  is 
presumed  to  have  been  paid  after  twenty 
years  cannot  be  revived  by  the  adminis- 
trator. Vischer  v.  Wesley,  8  Dem.  801. 
A  distinction  is,  however,  made  some- 
times between  the  right  of  the  creditor 
and  his  remedy,  and  where  the  statute 
is  merely  a  bar  to  the  remedy,  it  has 
been  held  that  the  administrator  may 
waive  it.  Joyce  «.  Hart,  27  Ohio  L.  J. 
144.    So,  where  the  statute  has  expired 
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after  the  death  of  the  decedent.  Ray 
9.  Strickland,  89  Ga.  840 ;  Code,  §  2542. 
On  the  other  hand,  payment  of  firm 
debts  by  a  surviving  partner  may  be 
allowed  as  a  set-off  in  the  partnership 
account  as  against  the  deceased  partner, 
although  not  made  by  the  survivor  until 
after  the  limitation  had  expired  against 
the  estate  of  the  decedent.  Goldthwait 
V.  Day,  149  Mass.  185. 

In  like  manner  the  executor's  statu- 
tory right  to  have  all  suits  stayed  for 
six  months  relates  to  the  remedy  only, 
and  may  be  waived  by  him,  and  such 
waiver  will  be  presumed  from  his  allow 
ing  a  suit  begun  within  that  time  to  go 
to  judgment  or  decree.  Boynton  ^. 
Sandf ord,  1  Stew.  (N.  J.)  184. 

Statute  must  be  pleaded.  In  some 
states  an  executor  or  administrator  is 
not  bound  to  plead  the  Statute  of  Limita- 
tions, Ritter's  Appeal,  28  Pa.  St.  95 ; 
Estate  of  McFarland,  9  Pa.  St.  149 ; 
Pursel  V.  Pursel,  1  McCart.  514 ;  Wal- 
ter V.  RadcIiflPe.  2  Desaus.  577 ;  Trimble 
V.  Marshall,  66  la.  233  ;  Miller  v.  Dor- 
sey,  9  Md.  317  ;  Stiles  v.  Smith,  55  Mo. 
363 ;  Carder  v.  Primm,  47  Mo.  Ap.  301 ; 
Leigh  V.  Smith,  8  Ired.  Eq.  443;  and 
this  is  provided  by  the  statute,  in  Mary- 
land (1888  P.  a.  L.  Art.  93,  §  98).  He 
is  not  even  obliged  to  plead  it,  although 
requested  by  parties  in  interest  to  do  so. 
Estate  of  Smith,  1  Ashm.  352 ;  but  he 
must  use  care  and  diligence  as  in  other 
cases.  Teague  v.  Corbitt,  57  Ala.  529. 
Thus,  he  need  not  plead  it,  where  the 
personal  property  is  sufficient  for  all  the 
claims.  Pollard  v.  Scears,  28  Ala.  484. 
It  is  said  that  he  may  bind  himself,  but 
not  the  heirs  or  devisees,  by  failing  to 
plead  the  statute,  or  by  waiving  or  ex- 
tending it  by  a  new  promise.  Scott  v. 
Ware,  64  Ala.  174. 

But  in  other  states  it  is  held  to  be  his 
duty  to  plead  the  statute,  Butler  o. 
Johnson,  111  N.  Y.  204;  Smith  v. 
Pattie,  81  Va.  654 ;  Hoekins  v.  Shed- 
don,  70  Oa.  528  ;  HaU  «.  Woodman,  49 


N.  H.  295 ;  especially  against  his  own 
claim,  Rector  v,  Conway,  20  Ark.  79  ; 
and  against  claims  barred  before  the 
death  of  the  decedent.  Rogers  9.  Wil- 
son, 13  Ark.  507.  And  he  cannot  file  a 
bill  in  equity  to  marshal  the  assets  and 
afterward  plead  the  statute  to  some 
claims  and  waive  it  as  to  others.  Jordan 
f>.  Brown,  72  Ga.  495.  A  distinction  is 
made  between  the  Statutes  of  Nonclaim 
and  Limitation  in  some  states,  where  the 
courts  hold  that  an  executor  must  plead 
the  Statute  of  Nonclaim,  but  may  use 
his  discretion  as  to  the  Statute  of  Limi- 
tations. Amoskeag  Manufacturing  Co. 
V.  Barnes,  43  N.  H.  25 ;  Stiles  v.  Smith, 
55  Mo.  363 ;  Wiggins  v.  Lovering,  9 
Mo.  262.  He  must  resist  an  application 
for  sale  of  real  property  for  cltdms  that 
are  barred,  Lamson  v,  Schutt,  4  Allen 
359 ;  Hodgdon  v.  White,  11  N.  H.  216 ; 
and  see  Vol.  HI.  p.  175,  n.,  uH  wpra. 
And  where  he  fails  to  set  up  the  Statute 
of  Limitations,  he  will  not  be  allowed 
upon  his  accounting  for  the  amount 
paid.  Matter  of  Hill,  2  Connoly  25 ; 
Woods  0.  Elliott,  49  Miss.  168 ;  Sander- 
son  V.  Sanderson,  17  Fla.  820.  And 
an  heir  may  set  it  up  on  settlement  of 
the  administrator's  account.  Stillman 
«.  Young,  16  111.  318. 

Statute— How  pleaded.  Distributees 
may  compel  the  administrator  to  plead 
the  Statute  of  Limitations,  notwith- 
standing his  acknowledgment  of  the 
debt.  Head  «.  Manners,  5  J.  J.  Marsh. 
255 ;  but  see,  contra,  Leigh  o.  Smith, 
3  Ired.  Eq.  443  ;  or  the  statute  may  be 
pleaded  by  any  party  interested,  Butler 
V,  Johnson,  111  N.  Y.  204 ;  Hitter's  Ap- 
peal, 23  Pa.  St.  95  ;  even  without  the 
concurrence  of  the  personal  representa- 
tive. Partridge  v.  Mitchell.  3  Edw.  Cb. 
180.  It  may  be  pleaded  by  a  Judgment 
creditor  of  a  distributee.  Smith  c. 
Pattie,  81  Va.  654.  But  a  party  in  in- 
terest  cannot  stand  by  and  suffer  Judg- 
ment to  be  rendered  on  a  barred  claim 
against  the  executor  and  then  come  in 
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to  open  the  judgment  and  plead  the 
statute.  In  such  case  he  will  be  bound 
by  the  judgment,  Walter  v.  Radcliffe, 
2  Desaus.  577  ;  or  by  a  payment  made 
by  the  executor.  Hitter's  Appeal,  28  Pa. 
St.  95 ;  and  cannot  hold  the  adminis- 
trator's sureties  liable  where,  after  plead- 
ing the  statute,  the  administrator  failed 
to  prosecute  his  plea  and  suffered  judg- 
ment against  him  in  the  action.  Robin- 
son V.  Hodge,  117  Mass.  222.  So,  a  sale 
of  lands  made  for  such  claim  will  not  be 
afterward  set  aside  on  behalf  of  credit- 
ors by  a  bill  in  equity,  the  claim  having 
been  allowed  without  contest.  Trimble 
o.  Marshall,  66  la.  288. 

The  statutory  bar  may  be  set  up  by 
plea  or  answer,  or  by  exception  to  the 
allowance  of  a  claim,  Leith  v.  Carter, 
83  Va.  889 ;  or,  if  the  lapse  of  time 
appears  on  the  complaint,  by  demurrer. 
Farris  v.  Stoutz,  78  Ala.  130  ;  Dowel! «. 
Tucker,  46  Ark.  438.  So,  it  will  be 
sufficient,  though  pleaded  informally, 
e.  g.,2A  A  bar  "against  the  collection" 
of  the  claim,  Proctor  o.  Proctor,  105 
N.  C.  222 ;  or  that  it  was  not  sued 
"  within  the  time  allowed  by  law." 
Jones  0.  Jones,  41  O.  St.  417.  But  a 
misstatement  of  the  time  is  bad,  Epper- 
son «.  Hostetter,  95  Ind.  583  ;  although 
such  mistake  has  been  held  to  be  cura- 
ble by  evidence  of  the  lapse  of  the  statu- 
tory period.  Perry  v.  Ellis,  62  Miss. 
711.  In  Indiana,  it  need  not  be  specially 
pleaded,  but  may  be  proved  under  the 
general  issue.  Zeller  v,  Griffith,  89  Ind. 
80 ;  Enippenberg  o.  Morris,  80  Ind. 
540 ;  1881  R.  S.  §  2824.  And  the  Pro- 
bate Court  may  take  cognizance  of  the 
bar  of  the  statute,  without  any  formal 
plea,  on  the  application  of  a  creditor  for 
the  allowance  of  his  claim.  York's 
Appeal,  110  Pa.  St.  69. 

Extension  of  itatute — For  AstetM. 
Where  the  administrator  or  executor 
still  retains  assets  of  the  estate  in  his 
hands,  the  Statute  of  Limitations  cannot 
be  set  up  by  him  as  a  defense  against 


creditors,  Little  «.  Duncan,  89  N.  C. 
416 ;  Rogers  o.  Grant,  88  N.  C.  440  ; 
Cooper  V.  Cherry,  8  Jones  828 ;  Morris 
V.  Cain,  39  La.  An.  712  ;  and  see  New 
Jersey  (1877  Rev.  765,  §  66) ;  O'Neil  v. 
Freeman,  16Vroom208;  (as  to  bar  for 
non-presentment)  or  legatees.  Kent  v. 
Dunham,  106  Mass.  586  ;  Bailey  «.  3han- 
nonhouse,  1  Dev.  Eq.  416  ;  or  distribu- 
tees.   Harriet  e.  Swan,  18  Ark.  495. 

Under  the  statutes  of  special  limitation 
in  some  states  an  exception  is  made 
of  newly  discovered  assets,  which  may 
still  be  reached  by  a  creditor  otherwise 
barred.  Thus,  in  MassachusetU  (1882 
P.  S.  c.  136,  §§  11,  12),  a  fresh  start  is 
made  and  a  new  limitation  begins  with 
assets  discovered  after  the  lapse  of  the 
two  years  allowed  for  administration  of 
the  estate  and  suits  of  creditors.  And 
as  to  the  exception  in  the  Statutes  of 
Nonclaim,  see  Vol.  I.  p.  626,  n.,  vhi 
supra.  Under  these  statutes  the  pro- 
ceeds of  decedents'  lands  sold  for  the 
payment  of  debts  after  the  expiration  of 
the  statutory  term  do  not  constitute 
*'new  assets,"  Chenery  v.  Webster,  8 
Allen  76  ;  Favorite  o.  Booker,  17  O.  St. 
548 ;  nor  do  notes  which  had  been 
released  in  testator's  lifetime  for  other 
substituted  securities,  and  were  after 
the  lapse  of  the  statutory  time  reinstated 
by  a  decree  setting  aside  the  release, 
rendered  in  a  suit  begun  by  the  testator 
himself,  although  the  substituted  securi- 
ties (and  not  the  notes)  had  been  inven- 
toried by  the  exe  cutor.  Gould  v.  Camp, 
157  Mass.  858.  On  the  other  hand,  a 
government  indemnity  received  by  an 
administrator  under  a  public  treaty  more 
than  twenty  years  after  the  settlement 
of  his  accounts  is  new  assets.  White  v. 
Swain,  3  Pick.  365;  see,  however, 
Thurston  v.  Lowden,  40  Me.  197. 

Extension — Ilbr  disability — Mistake, 
Where  the  Statute  of  Nonclaim  makes 
no  exception  for  disabilities  (as  in 
Arkansas),  it  will  run  against  a  non- 
resident infant  without  guardian  in  the 
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state.  Morgan  9.  Hamlet,  118  U.  S.  449. 
And  the  Statute  of  Limitations  will  bar 
an  infant  legatee  when  his  guardian's 
action  against  the  executor  is  barred, 
Gulp  9.  Lee,  109  N.  0.  695  ;  or  against 
infant  legatees  for  a  joint  legacy,  when 
any  one  of  the  co-legatees  is  barred. 
Traweck  o.  Kelly,  60  Miss.  652.  And 
the  statute  will  run  against  an  infant 
ward  and  in  favor  of  the  estate  of  a 
deceased  surety  of  the  guardian  as  in 
the  c&se  -of  other  decedents'  estates. 
Favorite  «.  Booker,  17  O.  St.  548.  So, 
in  favor  of  the  heirs  of  the  deceased 
surety.    Hall  9.  Bumstead,  20  Pick.  2. 

In  some  of  the  United  States  the 
statute  makes  an  exception  where  the 
administrator  is  absent  from  the  state, 
Jennings  fi.  Bowder,  24  Tex.  192 ;  but 
not  if  he  can  be  reached  in  a  suit  by 
the  creditor  by  publication.  French  v. 
Davis,  88  Miss.  218 ;  Taylor  «.  McGill, 
6  Lea  294.  And  where  the  general 
statute  fails  to  run  against  a  debtor  in 
his  lifetime  by  reason  of  his  continued 
nonresidence,  claims  will  not  be  barred 
after  his  death  until  the  special  statute 
has  run  out.  Christophers  o.  Garr,  6 
N.  Y.  61. 

In  Nefw  Hampshire,  the  statute  makes 
an  exception  when  justice  and  equity 
require,  as  in  case  of  mistake  and 
where  there  is  no  culpable  negligence 
(1872  Laws,  c.  7,  §  2).  Webster  v,  Web- 
ster, 58  N.  H.  247.  So,  in  MoMochu- 
setts  (1882  P.  S.  c.  186,  §  10). 

Extension  of  statute^By  ackTuywledg- 
ment.  The  Statute  of  Limitations  can- 
not, in  general,  be  barred  by  the  execu- 
tor's  or  administrator's  acknowledgment 
of  the  claim,  Thompson  v.  Peter,  12 
Wheat.  565 ;  Wells  v.  Child,  12  Allen 
836;  Peck  v,  Botsford,  7  Conn.  172; 
Knox  V,  McCall,  1  Brev.  581 ;  Hos- 
kins  V.  Sheddon,  70  Ca.  528 ;  Dickson 
V,  Compton,  24  La.  An.  88 ;  Beatty  t. 
Tete,  8  La.  An.  180  ;  whether  the  debt  is 
already  barred  by  the  statute,  Fritz  v, 
Thomas,  1  Whart.  66 ;  or  not,  Steel  o. 


Steel,  12  Pa.  St.  64.  So,  where  the 
Probate  Court  has  adjudged  the  claim 
to  be  barred.  Crabtree  9.  Graham,  81 
Ga.  290.  So,  the  administrator's 
acknowledgment  of  a  claim  that  is 
already  barred  at  the  decedent's  death 
will  take  It  out  of  the  statute  as  against 
his  heirs  and  devisees.  Stark  v.  Hun- 
ton,  2  Gr.  Ch.  800. 

But  the  acknowledgment  of  a  claim 
which  is  not  barred  already  will  pre- 
vent the  statute  from  running  against 
it  before  that  time,  and  will  amount  to 
an  extension  of  the  time.  Baxter  t. 
Penniman,  8  Mass.  182 ;  Chambers  «. 
Fennemore,  4  Harring.  868.  So,  the 
confession  of  a  judgment  is  an  acknowl- 
edgment of  the  debt,  and  the  statute 
will  run  from  that  time.  Succession 
of  Mansion,  84  La.  An.  1246.  So,  the 
admission  or  recognition  of  the 
claim  in  the  administrator's  account, 
Twendle  v.  De  Bouchel,  84  La.  An. 
758  ;  Buchanan  t>.  Buchanan,  4  Strobh. 
68 ;  or  in  a  petition  for  sale  of  lands 
for  debts.  Yann  v.  Sanders,  8  Baxt. 
294. 

But  an  answer  of  the  executor  in  the 
suit  of  another  creditor  that  the  judg- 
ment in  question  was  prior  to  his  judg^ 
ment  is  not  such  admission  of  the 
other  judgment  as  to  stay  the  run- 
ning of  the  statute  against  it  Matter 
of  Kendrick,  107  N.  Y.  104. 

Promise  of  executor.  A  promise  to 
pay  on  the  part  of  the  executor  or 
administrator  will  not,  in  general,  take 
a  debt  out  of  the  special  Statute  of 
Limitations  in  favor  of  decedent's  estate. 
Croswell  on  Exrs.  §  786 ;  Brown  «. 
Anderson,  18  Mass.  201  ;  Wells  «. 
Child,  12  Allen  888;  Littlefield  «. 
Eaton,  74  Me.  516;  Reynolds  o.  Hamil- 
ton, 7  Watts  420  ;  Preston  «.  Cutler.  64 
N.  H.  461 ;  Probate  Judge  v.  Ellis,  68 
N.  H.  866 ;  Amoskeag  Manufacturing 
Co.  f>.  Barnes,  48  N.  H.  25 ;  Bingaman 
V.  Robertson,  26  Miss.  501 ;  Patterson  t. 
Cobb,  4  Fla.  481.    See  too.  Vol.  H.  p. 
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246,  D.,  vH  supra.  And  a  creditor 
may  set  up  the  statute,  notwithstandiDg 
such  promise  by  the  administrator. 
Gates  V.  Lilly,  84  N.  C.  648. 

Such  promise  will,  however,  take  a 
debt  of  the  decedent  out  of  the  general 
Statute  of  Limitations,  Croswell  on 
Exrs.  §  786;  Emerson  v.  Thompson, 
16  Mass.  481  ;  Preston  «.  Cutler,  64  N. 
H.  461 ;  Georgia  (1882  Code,  §  2542); 
although  the  executor  who  made  it  has 
since  died.  Townes  «.  Ferguson,  20 
Ala.  147.  But  the  new  promise  must 
be  in  writing  to  take  the  debt  out  of  the 
general  statute,  New  Jersey  (1877  Rey. 
605,  §  10) ;  Cotter  v.  Quinlan,  2  Dem. 
29  ;  Van  Winkle  v.  Blackford,  33  W. 
Ya.  578 ;  or  out  of  the  statute  requiring 
presentment.  Lewis  «.  Champion,  18 
Stew.  (N.  J.)  59.  In  some  states  the 
effect  of  such  promise  is  confined  to 
debts  not  yet  outlawed.  Marietta  Sav- 
ings Bank  v,  Jones,  66  Ga.  286  ;  but  fn 
others  it  extends  also  to  debts  barred  at 
the  time  of  the  promise.  Johnson  v. 
Beardslee,  15  Johns.  8.  So,  the  prom- 
ise of  one  has  been  held  to  take  the  debt 
out  of  the  statute  as  against  his  co-exec- 
utors, Shreve  v.  Joyce,  7  Vroom  44 ; 
Head  v.  Manners,  5  J.  J.  Marsh.  255 ; 
Cann  v.  Sloan,  25  Md.  575  ;  or  as 
against  his  co-heirs.  Johnson  d.  Beards- 
lee, 15  Johns.  8.  The  promise  may  be 
sufficient  to  remove  the  bar  of  the  stat- 
ute without  being  sufficient  proof  of  the 
claim  itself,  Stoner  v.  Devilbiss,  70  Md. 
144 ;  or  may  bind  the  personal  repre- 
sentative individually,  e,  g.,  by  a  re- 
newal of  the  decedent's  note,  and  not 
take  the  debt  out  of  the  statute  as 
against  the  estate.  Amoskeag  Manu- 
facturing Co.  9.  Barnes,  48  N.  H.  25. 

The  statute  extends  the  special  limita- 
tion for  any  definite  delay  given  at  the 
request  of  the  executor  or  administrator, 
in  Tmneeeee  (1884  Code,  §  8118).  But 
this  act  does  not  apply  to  the  general 
Statute  of  Limitations.  Bates  o.  Elrod, 
13  Lea  166.    For  insufficient  requests 


.  or  delay  under  this  statute,  seeMaloney 
V.  Wilson,  9  Baxt.  408 ;  Loyd  v.  Loyd, 
Id.  406;  Langham  v.  Baker,  5  Baxt. 
701 ;  Ricketts  v.  RicketU,  4  Lea  168 ; 
Apperson  o.  Pattison,  11  Leia  484. 

Effect  of  part  payment.  Part  pay- 
ment by  the  adminbtrator  on  account 
of  a  debt  already  barred  before  the  death 
of  his  intestate  will  not  take  the  debt 
out  of  the  statute,  McLaren  v.  McMar- 
tin,  86  N.  Y.  88 ;  although  where  the 
claim  is  still  in  force  at  the  debtor's 
death,  a  part  payment  by  the  executor 
will,  in  many  states,  take  the  debt  out 
of  the  special  limitation,  Brewster  v. 
Brewster,  52  N.  H.  62  ;  or  out  of  the 
general  statute,  Semmes  v.  Young,  10 
Md.  242 ;  Blackler  d.  Boott,  114  Mass. 
24 ;  but  not  out  of  the  statute  requiring 
presentment  witliin  a  certain  time, 
Clawson  v.  McCune,  20  Kan.  887; 
although  it  may  extend  the  time  for 
proving  a  claim  already  filed.  Shriver 
V.  Holderbaum,  75  la.  88.  And  in 
some  states  a  part  payment  will  not 
affect  the  running  of  the  special  limita- 
tion. Trott  V.  West,  9  Yerg.  488.  So, 
under  the  express  statutory  provision 
that  the  total  extension  shall  not  exceed 
six  months.  Lewis  v.  Ford,  67  Ala. 
148. 

Effect  of  testamentary  direction.  A 
plain  direction  to  pay  a  debt  takes  it 
out  of  the  Statute  of  Limitations.  Gil- 
bert V,  Morrison,  58  Hun  442.  And 
the  executor  may  pay  a  claim  which  is 
otherwise  barred  by  express  authority 
of  the  will,  Campbell  v.  Shotwell, 
51  Tex.  27  ;  but  he  cannot  pay  his  own 
claim  under  a  direction  to  "  pay,  if  they 
are  proper,  just  debts  barred  by  the 
Statute  of  Limitations."  Williams  v. 
Williams,  15  Lea  488.  A  general 
direction  to  pay  all  debts  will  not  pre- 
vent a  note  not  yet  due  at  testator's 
death  from  afterward  becoming  barred 
by  the  statute.  Man  v.  Warner,  4 
Whart.  455.  And  a  general  direction 
to  pay  "all  just  debts"  will  not  take 
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particular  claims  out  of  the  statute, 
Starke  v,  Wilson,  65  Ala.  576 ;  nor  a 
general  bequest  to  the  creditor  a  dif- 
ferent amount  without  express  refer- 
ence to  the  debt,  Stewart  t).  McFarland, 
84  la.  55 ;  nor  a  general  testamentary 
power  of  sale  of  land  given  to  the 
executor  and  never  exercised,  Warren 
t>.  Paff,  4  Bradf.  260 ;  nor  a  specific 
provision  in  a  will  which  is  afterward 
revoked  by  a  later  will,  containing  no 
such  provision.  Petrie  v.  Mott,  88 
Hun  259. 

Where  an  action  begun  in  the  de- 
cedent's lifetime  has  arrested  the 
running  of  the  statute,  and  abates  by 
reason  of  his  death,  the  cause  of  action 
will  not  be  barred  by  the  statute  at  the 
time  of  the  debtor's  death.  Allen  d. 
Roundtree,  1  Speers  80;  Bassett  c. 
McKenna,  52  Conn.  437.  So,  the 
statute  may  be  barred  by  an  action 
begun  after  the  testator's  death,  and 
such  action  inure  to  the  benefit  of  a 
later  action  (which  would  be  otherwise 
too  late)  begun  in  aid  of  the  first  suit  to 
correct  its  form ;  Succession  of  Saun- 
ders, 37  La.  An.  769 ;  or  extend  its 
scope.  Hughes  v.  Whitaker,  84  N.  C. 
640.  So,  for  one  year  after  abatement, 
or  discontinuance  of  the  original  action, 
in  MaMochuietts  (1882  P.  S.  c.  136,  §  12). 

Competency  of  witnesses.  In  the 
United  States  provision  is  made  by 
statute  in  the  several  states,  rendering 
the  testimony  of  the  adverse  party 
inadmissible  in  suits  brought  by  or 
against  the  personal  representative  of 
the  deceased  person.  It  seems  fitting 
in  this  place  to  do  little  more  than  refer 
to  the  more  recent  cases  in  the  several 
states  construing  the  language  of  these 
statutes. 

Thus,  the  statute  renders  the  party 
incomi^etent  as  to  "matters  equally 
within  the  knowledge  of  the  deceased," 
in  Michigan  (1882  An.  Stats.  §  7545). 
As  to  testimony  held  admissible  under 
this  act,  see  Rust  v.  Bennett,  39  Mich. 


•  521 ;  Matter  of  Hamper,  61  Mich.  71  ; 
Matter  of  Smith,  52  Mich.  415 ;  Brown 
V.  Bell,  58  Mich.  58;  Cotherman  v. 
Ootherman,  58  Mich.  465 ;  Webster  v. 
Sibley,  72  Mich.  680 ;  Wilson  v.  Wil- 
son, 80  Mich.  472 ;  Penny  v.  Croul,  87 
Mich.  15  ;  Brennan  v.  Michigan  Central 
Railroad,  93  Mich.  156;  Dunlap  v. 
Dunlap,  94  Mich.  11.  An  adminis- 
trator cannot  waive  the  provisions  of 
this  act.  McHugh  v,  Dowd,  86  Mich. 
412. 

As  to  testimony  held  to  be  inadmis- 
sible, see  Bachelder  v.  Brown,  47  Mich. 
866;  Eccard  v.  Brush,  48  Mich.  8; 
Van  Fleet  v.  Van  Fleet,  50  Mich.  1 ; 
Bassett  v.  Shepardson,  52  Mich.  3; 
Chad  wick  v.  Chad  wick,  52  Mich.  545 : 
Singer  v.  Benjamin,  55  Mich.  830; 
Seligman  v.  Ten  Eyck,  60  Mich.  268 ; 
Taylor  v.  Bunker,  68  Mich.  258 ;  Buck 
f).  Haynes,  75  Mich.  897. 

A  party  is  incompetent  as  to  the  con- 
tract or  cause  of  action  the  other  party 
to  which  is  dead,  in  Missouri  (1889 
R.  S.  §  8918).  As  to  testimony  held 
admis.sible  under  this  statute,  see  Wade 
V,  Hardy,  75  Mo.  894 ;  Magee  v.  Burch, 
108MO.336  ;  St.  Charles  National  Bank. 
V,  Payne,  111  Mo.  291 ;  Seligman  r. 
Rogers,  113  Mo.  642. 

As  to  testimony  held  inadmissible, 
see  Hesaw  v.  Sigler,  68  Mo.  449  ;  Julian 
V.  Rogers,  87  Mo.  229 ;  Leeper  «. 
Taylor,  111  Mo.  312. 

He  cannot  testify  to  establish  his  own 
claim  or  defense  against  the  estate  of 
a  deceased  person,  which  originated  in 
the  lifetime  of  the  decedent,  nor  any 
such  claim  or  defense  assigned  by  him 
since  the  decedent's  death,  but  only  as 
to  claims  and  defenses  originating  since 
the  decedent's  death.  This  is  so,  in 
MimsHppi  (1892  An.  Code,  §  1740).  As 
to  testimony  held  to  be  admissible  under 
this  statute,  see  Barry  «.  Sturdivant,  53 
Miss.  490  ;  Buckingham  9.  Wesson,  54 
Miss.  526  ;  Mitchell  v.  Tishomingo  Sav- 
ings Institution,  56  Miss.  444 ;  Snell  v. 
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Ferrell,  64  Miss.  655  ;  Cole  «.  Gardner, 
67  Miss.  670. 

As  to  testimony  held  to  be  inadmis- 
sible, see  Ellis  v.  Alford,  64  Miss.  8 ; 
Buie  ft.  Buie.  67  Miss.  456. 

He  is  incompetent  in  an  action  on 
a  claim  against  the  estate  as  to  any 
matter  accruing  before  the  death  of  the 
decedent,  in  CcUifomia  (Code  C.  P.  § 
1880),  Pennsyltania  (1887  P.  L.  No.  89, 
§  5) ;  also  in  New  Hampshire  (1891  P. 
8.  c.  224,  §  6),  unless  the  executor  elects 
to  testify  ;  and  in  Indiana  (1894  Rev. 
§§  506-08),  unless  the  deceased  has  tes- 
tified in  his  lifetime,  or  an  agent  of  the 
deceased  or  witness  on  his  behalf  has 
testified,  as  to  the  particular  transaction 
with  the  deceased.  As  to  testimony 
held  to  be  admissible  under  these 
statutes,  see  Estate  of  McCausland,  52 
Cal.  568 ;  Moseley  v.  Heney,  66  Cal. 
478 ;  Myers  v.  Reinstein,  67  Cal.  89  ; 
McGregor  c.  Donelly,  67  Cal.  149; 
Roche  «.  Ware,  71  Cal.  375 ;  Knight 
t>.  Russ,  77  Cal.  410 ;  Rothrock  c.  Gal- 
laher,  91  Pa.  St.  108 ;  Ash  v.  Guie,  97 
Pa.  St.  498 ;  Stephens  v.  Cotterell,  99 
Pa.  St.  188 :  Weaver  t.  Roth.  105  Pa 
fit.  411 ;  Jackson  t>.  Payne,  114  Pa.  St 
86 ;  mil  ©.  Truby.  117  Pa.  St.  324 
Porter  a.  Nelson,  121  Pa.  St.  640 
Keener  9.  Zartman,  144  Pa.  St.  179 
Brown  v.  Carey,  149  Pa.  St.  134 
Crothera  9.  Crothers,  149  Pa.  St.  201 
Boyd  V.  Conshohocken  Worsted  Mills, 
149  Pa.  St.  368 ;  Estate  of  Roth,  150 
Pa.  St.  261 ;  Estate  of  Toomey,  150  Pa. 
St.  535  ;  Gerz  v,  Weber,  151  Pa.  St. 
896  :  Estate  of  Hoflfer,  156  Pa.  St.  473  ; 
Treadwell  «.  Lennig,  50  Fed.  Rep. 
872  (Pa.) ;  Dodds  «.  Rogers,  68  Ind. 
110 :  Slade  v,  Leonard,  75  Ind.  171 ; 
Real  v.  State,  77  Ind.  231  ;  Hatton  v. 
Jones,  78  Ind.  466;  Wolfe  v.  Kable, 
107  Ind.  565 ;  Durham  e.  Shannon,  116 
Ind.  403 ;  Martin  e.  Martin,  118  Ind. 
227;  Works  t>.  State,  120  Ind.  119; 
Brown  r.  Marshall,  120  Ind.  323; 
Walker  v.  Steele,  121  Ind.  486 ;  Denny 


V.  Denny,  123  Ind.  240  ;  Thistlewaite  v. 
Thistlewaite,  132  Ind.  355  ;  Schmidt  v, 
Packard,  132  Ind.  398. 

As  to  testimony  held  inadmissible, 
see  Uhlhom  t>,  (Goodman,  84  Cal.  185  ; 
Fox    «.  Tay,  89  Cal.  389 ;  Moore  v. 
Schofleld,  96  Cal.  486  ;  Chase  v.  Irwin, 
87  Pa.  ^t.  286  ;  Hogeboom  v.  Gibbs,  88 
Pa.  St.  285  ;  Guldin  v.  Guldin,  97  Pa 
St.  411 ;  Harnish  «.  Keener,  98  Pa.  St 
6 ;  Oram  ft.  Rothemel,  98  Pa.  St.  800 
Twistman  v.  Croushore,   104  Pa.   St 
192  ;  Foster  v.  Collner,  107  Pa.  St.  310 
Heydrick's  Appeal,  109  Pa.  St.  610 
Adams   v.  Edwards,  115  Pa.  St.  211 
Crothers  v.  Crothers,  149  Pa.  St.  201 
Bair  v.  Frischkorn,  151  Pa.  St.  466 
Estate  of  Young  (Pa.),  24  Atl.  Rep 
124 ;  Smith  f).  Hoy,  152  Pa.  St.  377 
Tuck  a.  Nelson,  62  N.  H.  469  ;  Welch 
f>.   Adams,   63  N.    H.   344 ;    Clark  v. 
Clough,  65  N.   H.    43;    Copeland  v. 
Koonz,  125  Ind.  126. 

It  is  not  competent  for  any  party  to 
give  evidence  of  any  conversation  or 
admission  of  the  deceased  relative  to 
any  matter  at  issue,  in  Minnesota  (1891 
Stats.  §  5093).  As  to  testimony  held 
to  be  admissible  under  this  statute,  see 
Chadwick  «.  Cornish,  26  Minn.  28; 
Parker  v.  Maxwell,  45  Minn.  1  ;  inad- 
missible, Rhodes  f .  Pray,  36  Minn.  392. 

He  is  not  a  competent  witness  in  his 
own  favor  except  as  to  facts  happening 
since  the  decedent's  death,  in  Vermont 
(1880  R.  L.  §  1002).  As  to  testimony 
held  to  be  admissible  under  this  act, 
see  Willey  v.  Hunter,  57  Vt.  479; 
Richardson  v.  Wright,  58  Vt.  367; 
Barber  v.  Bennett.  58  Vt.  476  ;  Stowe 
V.  .Bishop,  58  Vt.  498 ;  Connecticut 
River  Savings  Bank  v.  Albee,  64  Vt. 
571 ;  inadmissible,  Seymour  v.  Beach, 
4  Vt.  493  ;  Davis  v.  Davis.  49  Vt.  464  ; 
Hall  V.  Hamblett,  6l  Vt.  589  ;  Rooney 
«.  Minor,  56  Vt.  527. 

He  is  not  competent,  unless  the  oppo- 
site party  is  admitted  or  called  on  his 
own  behalf,  in  New  Jersey  (1877  Rev. 
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878,  §  2).  As  to  testimony  held  to  be 
admissible  under  this  statute,  see  Mar* 
latt  t>.  Warwick,  8  C.  E.  Gr.  108  ;  Hal- 
stead  V.  Tyng,  %  Stew.  (N.  J.)  86 ; 
Besson  «.  Cox,  8  Stew.  (N.  J.)  87; 
Palmateer  t>.  Tilton,  18  Stew.  (N.  J.) 
555;  Haines  «.  Watts,  26  Atl.  572; 
inadmissible,  Lanning  v.  Lanning,  2 
C.  E.  Gr.  228 ;  Shepherd  v.  McClain, 

3  C.  E.  Gr.  128  ;  Sweet  «.  Parker,  7  C. 
E.  Gr.  455 ;  Montgomery  «.  Simpson, 

4  Stew.  (N.  J.)  1 ;  Smith  ^,  Burnet,  8 
Stew.  (N.  J.)  814;  S.  C.  7  Stew. 
(N.  J.)  219  ;  Tichenor  c.  Tichenor,  16 
St«w.  (N.  J.)  168  ;  Matthews  «.  Hoag- 
land,  8  Dick.  (N.  J.)  456. 

He  is  not  a  competent  witness  as  to 
transactions  or  statements  of  the  de- 
ceased, unless  called  as  a  witness  thereto 
by  the  opposite  party,  in  Alabama,  (1886 
Code,  §  2765),  ArkaimA  (1884  Dig. 
Stats.  §  2857),  Ddaixiare  (1893  R.  0. 
798,  §  1),  Bhode  Island  (1882  P.  S.  c. 
214,  §  88),  TmnesHe  (1884  Code, 
§  4565),  Texas  (1888  R.  S.  Art.  2248). 
As  to  testimony  held  to  be  admissible 
under  these  statutes,  see  David  «.  David, 
66  Ala.  189 ;  Daily  o.  Daily,  66  Ala. 
266 ;  Dudley  o.  Steele,  71  Ala.  428 ; 
Bibb  «.  Hunter,  79  Ala.  851  ;  Hill  o. 
Helton,  80  Ala.  528  ;  Gamble  o.  White- 
head,  94  Ala.  885  ;  Howie  v.  Edwards, 
97  Ala.  649  ;  Wassell  t.  Armstrong,  85 
Ark.  247 ;  McDeamon  v.  Maxfleld,  88 
Ark.  681 ;  Lawrence  v.  La  Cade,  46 
Ark.  878 ;  Bowen  «.  Bowen,  17  R.  I. 
788 ;  Kenyon  ©.  Pierce,  17  R.  I.  794  ; 
Alexander  tt.  Kelso,  1  Baxt.  5 ;  Eelton 
V.  Jacobs,  5  Baxt.  574  ;  Linch  v.  Linch, 
1  Lea  526 ;  Orr  «.  Cox,  3  Lea  617 ; 
Fuqua  «.  Dinwiddie,  6  Lea  645; 
McBrien  9.  Martin,  87  Tenn.  18  ;  Mon- 
tague  V.  Thomason,  91  Tenn.  168; 
Johnson  v.  Brown,  51  Tex.  65 ;  Woot- 
ters  V,  Hale,  83  Tex.  568 ;  Choate  v. 
Huflf  (Tex.),  18  S.  W.  Rep.  87. 

As  to  testimony  held  inadmissible 
under  these  statutes,  see  Strange  «. 
Graham,  66  Ala.  614;  Drew  o.  Sim- 


mons, 58  Ala.  468 ;  Smith  v.  Bryant,  60 
Ala.  285 ;  Eillen  a.  Lide,  65  Ala.  505  ; 
Beadle  f>,  Graham,  66  Ala.  99 ;  Dis- 
mukes  o.  Tolson,  67  Ala.  886 ;  Dunlap  v. 
Mobley,  71  Ala.  102 ;  Gist  o.  Gans,  30 
Ark.  285 ;  Rainwater  «.  Harris,  51  Ark. 
401 ;  Nunnally  v.  Becker,  52  Ark.  550  ; 
Stringfellow  «.  Montgomery,  57  Tex. 
849 ;  Brown  v.  Mitchell,  75  Tex.  9 ; 
Hubbard  «.  Cox,  76  Tex.  289 ;  Newton 
«.  Newton,  77  Tex.  508. 

He  is  not  competent  as  to  transac- 
tions or  statements  of  the  deceased,  un- 
less called  as  a  witness  thereto  by  the 
opposite  party,  or  unless  the  opposite 
party  has  offered  testimony  thereto,  in 
Colorado  (1891  An.  Stats,  g  4816),  lUi- 
nois  (1891  R.  S.  c.  51,  §  2),  Virginia 
(1887  Code,  §  8846).  As  to  testimony 
held  to  be  admissible  under  these  stat- 
utes, see  Savard  «.  Herbert,  1  Col.  Ap. 
445  ;  Freeman  «.  Freeman,  62  111.  189 ; 
Foley  9.  Bushway,  71  HI.  386 ;  Steele 
V.  Clark,  77  LI.  471 ;  Roberts  ©.  Pierce, 
79  ni.  878  ;  Strauber  o.  Mohler,  80  111. 
21 ;  Branger  v.  Lacy,  82  111.  9  ;  Remann 
e,  Buckmaster,  85  111.  403 ;  Penn  «. 
Oglesby,  89  111.  110 ;  Sconce  «.  Hender- 
son, 10^  111.  376 ;  Bradshaw  «.  Combs, 
102  m.  428;  Plains.  Roth,  107  Rl. 
588  ;  Scheerer  «.  Scheerer,  109  111.  11 ; 
Bevan  v.  Atlanta  National  Bank,  142 
lU.  302  ;  Riggs  v.  Powell,  142  111.  453. 

As  to  testimony  held  inadmissible, 
see  Palmer  v,  Hanna,  6  Col.  55  ;  Low- 
man  V.  Aubrey,  72  III.  619  ;  Langley  «. 
Dodsworth,  81  111.  86 ;  Crane  «.  Crane, 
81  m.  166 ;  Warrick  «.  HuU,  102  Dl. 
580 ;  Hurlbut  v.  Meeker,  104  111.  542 ; 
Wachter  v,  Blowney.  104  111.  610; 
Richardson  v.  Hadsall,  106  111.  476; 
Ferbrache  v.  Ferbrache,  110  HI.  210; 
Stiger  V.  Bent,  111  111.  828 ;  Dyer  e. 
Hopkins,  112  Ul.  168 ;  Powell «.  Powell, 
114  111.  829 ;  Ebert  v.  Gerding,  116  El. 
216  ;  Eelsey  «.  Snyder,  118  HI.  544 ; 
Bank  «.  Dunbar,  118  111.  626 ;  Comer 
V.  Comer,  119  111.  170  ;  Way  v,  Harri- 
man,  126  111.  182 ;  Holderman  «.  Gray, 
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130  ni.  442 ;  Shaw  o.  SchooDOver,  130 
111.  448 ;  Lancaster  v,  Blaney,  140  111. 
203 ;  Orommez  v.  St.  Paul  Trust  Co., 
147  111.  684  ;  Morris  v.  Grubb,  30  Oratt. 
28Q;  Carter  v.  Hale,  32  Gratt.  116; 
Tate  V,  Tate,  75  Va.  522. 

He  is  not  a  competent  witness  in  his 
own  favor  as  to  transactions  or  state- 
ments of  the  deceased,  unless  testi- 
mony thereto  has  been  offered  by  the 
adverse  party,  in  Georgia  (1889  P  L. 
p.  85).  As  to  testimony  held  to  be  ad- 
missible under  this  statute,  see  Wal- 
lace «.  Owen,  71  Ga.  544 ;  Watts  v. 
Baker,  78  Ga.  622  ;  Payne  «.  Miller,  89 
Ga.  73 ;  New  Ebenezer  Association  v. 
Green  Lumber  Co.,  89  Ga.  126 ;  inad- 
missible, €k)dbee  v.  Sapp,  53  Ga.  283 ; 
Bothwell  V,  Dobbs,  59  Ga.  787 ;  Ford 
o.  Hobnes,  61  Ga.  419;  Stanford  v. 
Murphy,  63  Ga.  410 ;  Huggins  v.  Hug- 
gins,  71  Ga.  66 ;  Johnson  v.  Champion, 
88  Ga.  527 ;  Thompson  v.  Ray  (Ga.), 
17  8.  E.  Rep.  903. 

He  is  not  a  competent  witness  as  to 
transactions  and  statements  of  the  de- 
ceased unless  the  testimony  of  the  de- 
ceased  person  or  of  the  executor  is 
offered,  in  Florida  (1892  R.  8.  §  1095), 
Iowa  (1888  R.  C.  §  8639),  Maine  (1888  R. 
S.  c.  82,  g  98).  Maryland  (1888  P.  G.  L. 
Art.  35,  §  2),  NdmUka  (1893  C.  8. 899.  § 
329),  New  York  (Code  C.  P.  §  829). 
North    Carolina  (1883   Code,  §   590), 
Ohio  (1890  R.  8.  §  5242),  South  Caro- 
lina (Code  C.  P.  §  400),  West  Virginia 
(1891    Code,  c.   130,  §  23),   Wisconsin 
(1889  An.  Stats.  §  4069).    As  to  testi- 
mony held  to  be  admissible  under  these 
statutes,  see  Sanderson  o.  Sanderson,  20 
Fla.  292  ;  Deans  «.  King,  20  Fla.  538 ; 
Dunne  «.  Deery,  40  la.  251 ;  Bailey  v. 
Keyes,  52  la.  90 ;  Conger  f>.  Bean,  58 
la.  321 ;   Fuller  v,  Lendrum,  58  la. 
353  ;  Leasman  v.  Nicholson,  59  la.  259 ; 
MacNamara  o.  New  Melleray  (la.),  55 
N.  W.  Rep.  322;  Reed  v.  Gilbert,  32 
Me.  519 ;  Eelton  v.  Hill,  59  Me.  259 ; 
Brooks  V.  Goss,  61  Me.  307  ;  Holmes  «. 


Brooks,  68  Me.  416  ;  Rawson  v.  Knight, 
73  Me.  340  ;  Douglass  v.  Snow,  77  Me. 
91 ;  HaU  o.  Otis.  77  Me.  122 ;  Segar  v. 
Luf kin,  77  Me.  142 ;  Swasey  «.  Ames, 
79  Me.  488 ;  Goulding  v.  Horbury,  86 
Me.  227  ;  Scholl  o.  Murray,  32  Md.  9  ; 
Jones  9.  Jones,  36  Md.  447 ;  Trahern 
f>,  Colbum,  63  Md.  104;  Whitridge  v. 
Whitridge,  76    Md.   54;    Bartlett    v, 
Bartlett,  15  Neb.  594 ;  Hier  «.  Grant, 
47  N.  Y.  278 ;  Cary  u.  White.  59  N.  Y. 
836 ;  Hndebrant  v.  Crawford,  65  N.  Y. 
107 ;  Miller  «.  Montgomery,  78  N.  Y. 
286  ;  Church  v.  Howard,  79  N.  Y.  420  ; 
Pratt  V.  Elkins,  80  N.  Y.  198 ;  Potts 
V,    Mayer,    86   N.  Y.    302 ;    Badger 
V.  Badger,  88  N.  Y.  559;  Matter  of 
Wilson,  103  N.  Y.  874;   Nearpass  v. 
Oilman,  104   N.   Y.    510;    Loder    v. 
Whelpley.  HI  N.  Y.  239 ;  Hurlbut  v. 
Hurlbut,  128  N.   Y.  420;    Marsh   «. 
Brown,  18  Hun  319 ;  Ely  f>.  Clute,  19 
Hun  35  ;  Pursell  v.  Fry,  19  Hun  595 ; 
Denise  v,  Denise,  41  Hun  9  ;  Matter  of 
Chase,  41  Hun  203  ;  Mills  «.  Davis,  41 
Hun  415  ;  Miller  v.  Davis,  60  Hun  198  ; 
Herrington  «.  Winn,  60  Hun  235  ;  Por- 
ter V.  Dunn,  61  Hun  310  ;  Godine  v. 
Kidd,  64  Hun  585  ;  Eesler  o.  Manney, 
89  N.  C.  369 ;  Yester  «.  Collins,  101 
N.  C.  114 ;  Norris  v.  Stewart,  105  N. 
C.  455 ;  Sawyer  v.  Grandy,  113  N.  0. 
42 ;  Rankin  v,  Hannan,  88  O.  St.  438  ; 
Blakely  v.  Frazier,  11  S.  C.  122  ;  Rob- 
inson V,  Robinson,  20  8.  C.  568 ;  Brice 
«.  Miller,  35  S.  C.  587 ;  Wingo  t>.  Cald- 
well, 86  8.  C.  598 ;  Gilmer  o.  Baker,  24 
W.  Va.  72;  Coffman  «.   Hedrick,   82 
W.  Va.  119  ;  Cameron  v.  Cameron,  15 
Wis.  1 ;  Adams  v  Allen,  44  Wis.  93 ; 
Begole  0.  Hazzard.  81  Wis.  274. 

As  to  testimony  held  inadmissible 
under  these  statutes,  see  Robinson  v. 
Dibble,  17  Fla.  457 ;  Sanderson  v.  San- 
derson,  17  Fla.  820 ;  Sammis  v,  L'Engle, 
19  Fla.  800;  Stewart  o.  Stewart,  19 
Fla.  846  ;  Belote  «.  O'Brien,  20  Fla. 
126;  Ley  v.  Edwards.  21  Fla.  883; 
Bank  v.  Owen,  52  la.  107 ;  Burton  v. 
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Baldwin,  61.  la.  283  ;  Ivers  9.  Ivers,  61 
la.  721  ;  French  v.  French,  84  la.  655  ; 
Giesecke  Boot  &  Shoe  Manufacturing 
Co.  V.  Seevers,  85  la.  685 ;  Berry  «.  Ste- 
vens, 69  Me.  290  ;  Silver  «.  Worcester, 
72  Me.  322 ;  Preble  «.  Preble,  78  Me. 
862  ;  Hubbard  «.  Johnson,  77  Me.  139 ; 
Buck  «.  Rich,  78  Me.  481 ;  Cannon  v. 
Crook,  82  Md.  482 ;  Denison  «.  Deni- 
sou,  85  Md.  861  ;  Scott  9.  McCann,  76 
Md.  47 ;  Bowie  c.  Bowie.  77  Md.  811 ; 
RansoriA  «.  Schmela,  18  Neb.  78 ; 
Megeman  v.  Bell,  18  Neb.  247 ;  Pope 
«.  Alden,  90  N.  Y.  298 ;  Maverick  «. 
Marvel.  90  N.  Y.  656;  Koehler  «. 
Adler.  91  N.  Y.  657  ;  Lane  9.  Lane,  95 
N.  Y.  501  ;  Leutchford  tj.  Lord,  132 
N.  Y.  465:  O'Brien  «.  Weiler,  140 
N.  Y.  281 ;  Gifford  r.  Sackett,  15  Hun 
79 ;  Waver  «.  Waver,  15  Hun  277 
Fisher  «.  Verplanck,  15  Hun  160 
Schoonmaker  9.  Wolford,  20  Hun  166 
Snyder  «.  Sherman,  23  Hun  139  ;  Ward 
9.  Plato,  23  Hun  402 ;  Hill  v.  Hotch- 
kiss,  23  Hun  414  ;  Wilkins  9.  Baker,  24 
Hun  32 ;  Hunter  v.  Herrick,  26  Hun 
272 ;  Hadsall  o.  Scott.  26  Hun  617 ; 
Pease  v.  Barnett,  30  Hun  525;  Rousseau 
V.  Blcau,  60  Hun  259  ;  McMurray  «. 
McMurray,  63  Hun  188  ;  Davis  v.  Sea- 
man. 64  Hun  572 ;  Van  Vechten  v.  Van 
Vechten.  65  Hun  215  ;  Grier  n.  Cagle, 
87  N.  C.  877  ;  Hathaway  «.  Hathaway, 
91  N.  C.  189 ;  Shields  v.  Smith,  104 
N.  C.  57 ;  Carey  9.  Carey,  104  N.  C. 
171  ;  Earle  v.  Harrison.  18  S.  C.  829 ; 
Reynolds  n,  Rees.  28  S.  C.  488 ;  Owens 
9.  Owens,  14  W.  Va.  88 ;  Quarrier  «. 
Quarrier,  36  W.  Va.  810. 

He  is  not  a  competent  witness  in  his 
own  behalf  as  to  transactions  or  state- 
ments of  the  deceased  where  he  has 
acquired  title  from  or  through  the 
deceased,  in  Kansas  (1889  G.  S. 
§  4417).  As  to  testimony  held  to  be 
inadmissible  under  this  statute,  see 
Jaquith  v.  Davidson,  21  Ean.  841  ;  Rich 
V.  Bowker,  25  Kan.  7 ;  McCartney  9. 
Spencer,  26  Kan.  62 ;  Wills  «.  Wood, 


28  Kan.  400 ;  Van  Fleet  t.  Stout,  44 
Kan.  528. 

Entries,  memoranda,  and  declarations 
of  the  deceased  are  inadmissible  as  evi- 
dence in  actions  by  or  against  his  per- 
sonal representatives,  in  Conjiectieui 
(1888  G.  S.  §  1094). 

He  is  not  a  competent  witness  as  to 
any  verbal  statement  of  a  deceased  per- 
son. iSr«»«u<jA:y  (Civ.  Code,  §  606).  As 
to  testimony  held  admissible  under  this 
statute,  see  Beach  v.  Cummins  (Ky.),  18 
S.  W.  Rep.  860  ;  inadmissible,  Wilson 
«.  Unselt,  12  Bush  215  ;  Harden  «.  Tay- 
lor. 78  Ky.  898 ;  Hobbs  v,  Russell,  79 
Ky.  61 ;  Alexander  «.  Alford,  89  Ky. 
105  ;  Hopkins  v.  Faeber,  86  Ky.  228. 

Admissions  by  personal  representative. 
In  general,  the  estate  of  a  decedent  Is 
bound  by  the  admissions  of  an  executor 
or  administrator  made  while  he  was  in 
office,  Hill  V.  Buckminster,  5  Pick.  891 ; 
Atkins  V.  Sanger,  1  Pick.  192  ;  Lawson 
V.  Powell,  61  (Ja.  681 ;  Floyd  v.  Wal- 
lace, Id.  688 ;  Clark  v.  Bell,  Id.  147  ; 
Planters  v.  Neel,  74  Ga.  676 ;  but  see, 
contra,  Wright  v,  Wright,  2  Brev.  125  ; 
Ciples  V.  Alexander,  8  Brev.  558  ;  and 
such  admissions  have  been  held  to  be 
inadmissible  as  evidence  in  a  suit 
brought  after  the  removal  of  the  admin- 
istrator. Hueston  v.  Hueston,  2  O.  St. 
488.  So  too,  the  estate  is  not  bound  by 
admissions  made  by  an  administrator 
before  his  qualification  as  such.  Gaines 
V.  Alexander,  7  Gratt.  267.  And  the 
admissions  of  one  executor  are  not  evi- 
dence against  his  co-executor,  Hammon 
t>.  Huntley,  4  Cow.  498;  Forsyth  v. 
Ganson,  5  Wend.  668 ;  Finnern  v.  Hinz, 
88  Hun  465 ;  nor  against  his  successor 
in  office.  Knapp  v.  Hanford,  6  Conn. 
176 ;  but  see,  contra,  Lashlee  v.  Jacobs. 
9  Humph.  718. 

Pleading  plene  administravit.  Under 
the  American  system  of  settlement  of 
estates  in  the  Probate  Court,  and  distri- 
bution of  estates  substantially  among  all 
creditors  in  equal  proportion,  the  plea 
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of  pUm  administravit  has  become  lesf 
important  than  under  the  old  practice. 
In  Florida,  it  is  now  obsolete,  except 
where  the  question  of  assets  is  the  direct 
object  of  tlie  suit.  Barnes  v.  Scott,  29 
Fla.  285 ;  McClell  Pig.  96,  §§  68-70. 

In  the  absence  of  conflicting  legisla- 
tion, however,  and  in  default  of  such 
plea,  an  executor  or  administrator  ad- 
mits the  sufficiency  of  the  assets  by  giv- 
ing a  confession  of  Judgment,  Den  v, 
De  Hart,  1  Halst.  450  ;  or  suffering 
judgment  by  default.  Dickson  v.  Wil- 
kinson, 3  How.  57  ;  Estate  of  St.  John, 
Tuck.  126  ;  Baracliffe  v.  Griscom,  Ooxe 
166 ;  Piatt  v,  Hobins,  1  Johns.  Cas. 
278.  Garner  «.  Wells,  17  R.  I.  688. 
And  it  cannot  be  pleaded  to  a  suit 
brought  on  a  judgment  rendered 
against  him,  where  such  plea  has  not 
been  pleaded  in  the  original  action. 
Howell  t>.  Potts,  Spencer  569 ;  Brown 
«.  McKie,  108  N.  C.  887 ;  Young  v. 
Kennedy,  2  McMullen  80 ;  White  v, 
Archbill,  2  Sneed  588 ;  Newcombe  v. 
€k)ss,  1  Met.  830.  And  a  plea  of  no  as- 
sets at  the  time  the  judgment  was  ren- 
dered is  insufficient,  Cogan  v.  Duncan,  28 
Miss.  274 ;  but  a  subsequent  insolvency 
of  the  estate  may  be  pleaded  to  a  scire 
facia*  on  a  judgment  dt  bonis  testatoris. 
Coleman  v.  Hall,  12  Mass.  570.  But  a 
confession  of  judgment  to  one  creditor 
is  not  an  admission  of  assets  as  to 
another.  Ruggles  v.  Sherman,  14 
Johns.  446.  One  of  two  executors  or 
administrators  may  plead  pleTie  cLdmin- 
istravit,  and  discharge  himself  from  per- 
sonal liability.  Douglass  v,  Sattcrlee, 
11  Johns.  16;  App  «.  Driesbach,  2 
Rawle  287.  And  in  an  action  against 
executors  for  a  legacy  the  plaintiff  must 
allege  assets.  De  Witt  v.  Schoonmaker, 
2  Johns.  248. 

Where  no  inventory  has  been  filed  by 
an  administrator,  it  has  been  held  that 
he  cannot  plead  plene  administravit 
Gushing  v.  Field.  9  Met.  180.  And  he 
cannot  set  up  the  insolvency   of  the 


estate  in  defense  to  a  suit  brought 
against  himself  individually  for  trover 
and  conversion,  Stuckey  v.  Bellah,  41 
Ala.  700  ;  or,  on  his  bond,  for  fraudu- 
lent sale  of  lands.  Probate  Judge  v. 
Lane,  50  N.  H.  556.  So,  the  personal 
representative  will  be  estopped  by  his 
voluntary  distribution  of  the  estate 
among  the  next  of  kin  from  pleading 
pUne  administravit  against  creditors 
whose  claims  had  been  duly  presented, 
North  V.  Priest,  81  Mo.  561 ;  or  the 
plaintiff  can  prove  notice  of  his  claim 
before  distribution,-  Willingham  v. 
Ghick,  14  S.  C.  93  ;  and  even  as  against 
creditors  of  whom  he  had  no  notice, 
Amis  V.  Cameron,  55  Ga.  449  ;  but  not 
where  the  distribution  was  made  with 
proper  refunding  bonds  and  after  the 
time  for  presentment  of  claims  had 
expired  and  the  plaintiff  had  not  pre- 
sented his  claim.  Maxwell  v.  Smith. 
86  Tenn.  589. 

Under  the  plea  of  plene  administravit 
the  burden  is  on  the  plaintiff  to  prove  as- 
sets. Bentley  v.  Bentley,  7  Cow.  701 ; 
McKeithan  v,  McGill,  88  N.  G.  517;  Gil- 
pin V.  Noe,  9  Heisk.  192.  And  he  may 
make  such  proof,  although  the  adminis- 
trator has  not  filed  an  inventory.  Marr 
V.  Rucker,  1  Humph,  348.  Proof  on  his 
part  is,  however,  dispensed  with  where 
the  administrator  has  demurred  to  a 
declaration  for  a  devastavit  alleging 
sufficient  assets.  Lee  v.  Gardner,  26 
Miss.  521.  On  the  other  hand,  proof 
of  foreign  assets  in  the  hands  of  the 
defendant  as  administrator  in  another 
jurisdiction  will  not  defeat  the  plea, 
Peck  tJ.  Mead,  2  Wend.  470 ;  and  the 
defendant  may  under  this  plea  prove 
payment  of  preferred  debts.  Haines  v. 
Price,  Spen.  480. 

In  regard  to  the  effect,  as  evidence  of 
assets,  of  a  judgment  de  bonis  testatoris 
against  the  personal  representative,  the 
authorities  are  not  in  accord.  It  is 
variously  held  to  be  conclusive  evidence 
of  assets  against  the  personal  represent- 
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ative,  in  Dorsey  «.  Hammond,  1  Bland 
468 ;  Mosier  9.  Zimmerman.  6  Humph. 
62 ;  Micheau  v.  Caldwell,  1  Spears  276  ; 
and  People  «.  Judges,  4  Cow.  445  ;  con- 
clusive upon  sureties  on  an  adminis- 
tration bond,  in  Walton  t>.  Pearson,  85 
N.  C.  84 ;  pi^ima  facte  evidence  of 
assets,  in  Kearney  v,  Sascer,  87  Md. 
277  ;  Hussey  v.  White,  10  Serg.  &  R. 
346  ;  Estate  of  Schroeder.  46  Cal.  804  ; 
and  not  even  prima  facie  evidence  of 
a  debt  against  the  heirs  in  Saddler  «. 
Kennedy,  26  W.  Va.  686;  Groot  «. 
Hitz,  8  Mackey  247 ;  or  devisees,  Boykin 
V.  Cook,  61  Ala.  472  ;  Keefe  v.  Malone, 
MacArth.  286  ;  or  not  conclusive,  Watts 
V.  Taylor,  80  Va.  627.  It  merely 
ascertains  the  debt,  and  has  no  effect  in 
fixing  the  defendant  with  assets,  or  in 
disturbing  the  order  of  administration. 
Dunn  V.  Barnes,  78  N.  C.  278. 

Judgment  quando.  On  a  plea  of 
plene  adminittravit  judgment  quando 
may  be  taken,  to  be  satisfied  out  of  goods 
afterward  coming  into  the  hands  of  the 
administrator.  Sigler  v.  Haywood,  8 
Wheat.  676 ;  Brown  t>.  Whitmore.  71 
Me.  65 ;  Botts  «.  Fitzpatrick,  5  B.  Mon. 
397  ;  Wilt  «.  Bird,  7  Blackf .  258  ;  Mil- 
ler  t).  Towles,  4  J.  J.  Marsh.  256.  The 
plaintiff  must  elect  between  such  judg- 
ment and  a  judgment  for  the  amount 
with  ecire  facias  against  the  heirs. 
Wilson  V.  Bynum,  92  N.  C.  717.  And 
where  the  plaintiff  accepts  the  plea  of 
plene  adminietravit^  and  takes  judgment 
quando,  he  cannot  allege  previous  assets 
in  hand.  Orcutt  v,  Orms,  8  Paige  459. 
In  some  states,  judgments  against  an 
executor  must,  on  their  face,  be  pay- 
able in  due  course  of  administration. 
Racoullat  «.  Sausevain,  82  Cal.  876; 
Drake  9.  Foster,  52  Cal.  225  ;  Thorn  «. 
State,  10  Tex.  295  ;  Wilcox  v.  State,  24 
Tex.  544  ;  Tumey  «.  Gates,  12  LI.  141 ; 
Bull  V.  Harris,  81  111.  487.  In  an  action 
on  a  judgment  quando  it  is  sufficient  to 
.allege  the  coming  of  assets  into  the 
administrator's  hands  since  the  recovery 


of  the  judgment.  Southard  v.  Potts,  Z 
Zab.  278.  After  a  judgment  quando 
the  creditor  may  bring  suit  against  the 
executor  and  others  to  bring  in  assets 
which  he  had  never  received.  Greer  t>. 
Willis,  67  Ga.  48.  On  the  other  hand, 
judgment  rendered  against  the  personal 
representative  on  the  plea  of  plene 
administra/tit  is  conclusive  as  to  assets. 
Trimmier  v.  Thomson,  19  S.  C.  247. 

Judgment  de  bonis  teetakme.  In  ac- 
tions or  suits  against  executors  or 
administrators,  to  recover  debts  or 
claims  due  from  the  estate,  the  judg- 
ment should  be  rendered  against  them 
in  their  representative  capacity,  Law- 
ton  V,  Buckingham,  15  la.  22 ;  Blon- 
deau  V.  Sheridan,  81  Mo.  545 ;  Imlay  v. 
Hamilton,  Pen.  (N.  J.)  997 ;  Masters  v. 
Masters,  18  111.  Ap.  611  ;  Harrell  v. 
Mattingley,  27  Ind.  500 ;  Campfidd  e. 
Ely,  1  Gr.  (N.  J.)  150 ;  Stone  v.  Kauf- 
man,  25  Ark.  186 ;  Ferrin  o.  Myrick, 
41  N.  Y.  815 ;  Woodruff  v.  Woodruff, 
1  South.  875 ;  and  may  be  amended  to 
that  effect,  if  erroneously  entered  de 
bonis  propriis.  Jennings  t).  Wright,  54 
Ga.  587. 

Execution  de  bonis  testatoris — deterris. 
All  property  of  the  estate  in  the  hands 
of  an  executor  is  liable,  in  Texas,  to 
execution.  Lemuel  v.  Pauska,  54  Tex. 
505.  But  see,  to  the  effect  that  execu- 
tion should  not  be  issued,  but  the  judg- 
ment reported  to  the  Probate  Court  for 
classification  and  payment,  Paxton  v. 
Meyer,  67  Tex.  96.  So,  in  Florida, 
execution  may  issue  against  the  lands 
of  the  decedent.  Florida  (1892  K.  S. 
§  1917).  But  in  Massachusetts,  the 
statute  requires  the  writ  on  a  judgment 
de  bonis  testatoris  to  be  ^.  fa,  de  bonis 
testatoris  only.  Massachusetts  (1882  P. 
S.  c.  166,  §  5).  And,  in  general,  a  judg- 
ment against  the  executor  is  not  a  lien 
on  the  decedent's  land,  and  cannot  be 
enforced  against  it  hjfi.fa,  Lichten- 
berg  V.  Hardtfelder,  108  N.  Y.  802 ; 
Piatt  «.   Piatt,  105  N.  Y.  488;   New 
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York  (2  R.  S.  449,  §  12 ;  Code  C.  P. 
§§  1261,  1828) ;  Peckham  v.  6'Hara,  74 
Mich.  287;  Crooka  «.  Whitford,  47 
Mich,  288  ;  Wheeler  v.  Floyd,  24  S.  0. 
413 ;  Hugging  v,  OUver,  21  S.  C.  147  ; 
Jones  «.  Parker,  57  Ga.  11 ;  McG^  «. 
WaUis,  57  Miss.  688  ;  Wilson  9.  Bynum, 
92  N.  C.  717 ;  Woodyard  t>.  Polsley,  14 
W.  Va.  211 ;  see,  however,  Wilson  «. 
Kelly,  19  S.  C.  160  ;  Rogers  «.  Huggins, 
6  S.  C.  856.  A  creditor  recovering 
judgment  against  the  executor  cannot 
have  fi.  fa,  against  lands  in  possession 
of  the  devisee,  Schley  o.  CoUis,  47  Fed. 
Rep.  250 ;  or  heir,  Jones  «.  Parker,  57 
Ga.  11 ;  or  conveyed  by  the  decedent  to 
his  administrator  and  held  by  him  at 
the  time  the  judgment  was  rendered. 
Smith  V.  Smith,  59  Ga.  550. 

No  execution  can  issue  on  a  judgment 
against  administrators  if,  when  the 
judgment  is  entered,  they  had  made 
fipplication  in  writing  to  the  proper 
court  suggesting  the  insolvency  of  the 
estate.  Union  National  Bank  v.  Poul- 
son,  11  Vroom  284 ;  Taylor  t>.  Volk, 
9  Vroom  204.  If  suggestion  of  insol- 
vency is  not  made  before  the  execution 
issues,  it  will  be  stayed.  Von  Arx  v. 
Wemple,  16  Vroom  87.  But  if  the 
administrator  of  an  estate  which  is 
represented  to  be  insolvent  assume  the 
the  defense  of  an  action  pending  against 
his  intestate,  and  neglect  to  suggest  the 
insolvency  on  the  record,  an  execution 
upon  a  judgment  against  the  adminis- 
trator may  be  levied  on  real  estate  of  the 
deceased  which  has  been  fraudulently 
conveyed.    Wyman  d.  Fox,  55  Me.  528. 

In  New  York,  leave  of  court  must  be 
obtained  before  execution  can  issue 
against  executors,  Code  C.  P.  §  1825  ; 
Hanselt  t>,  Gano,  1  Dem.  86 ;  Matter  of 
Boyle,  2  Connoly  57;  Glacius  «. 
Fogel,  4  Redf.  516  ;  but  such  leave  can- 
not be  had  to  issue  an  execution  against 
the  real  estate  of  the  deceased  upon  a 
judgment  against  his  representatives. 
James  v.  Beesly,  4  Redf.  286. 


Judgment  de  bonu  propriis.  Where 
the  executor  or  administrator  is  in- 
dividually liable,  the  judgment  should 
be  de  boni  spropriis,  McLaughlin  v. 
Winner,  68  Wis.  120  ;  Power  «.  Speck- 
man,  126  N.  Y.  854 ;  Poland  v,  Dayton, 
40  Hun  568 ;  Edwards  v.  Love,  94  N.  C. 
865  ;  Daviess  v.  Mead,  2Bibb.  897  ;e.g., 
on  a  contract  made  after  the  testator's 
death.  Ferrin  v.  Myrick,  41  N.  Y.  815 ; 
although  the  judgment  is  against  the 
administrator  '*as  such"  or  ''as  ad- 
ministrator." Hardy  v.  Cole,  16  Mass. 
580;  Rich  v.  Sowles,  64  Vt.  408 ; 
Braden  v,  Hollingsworth,  8  Humph. 
19.  So,  although  he  is  sued  both  in- 
dividually and  as  executor,  where  the 
whole  theory  of  the  complaint  is  that 
the  property  in  suit  does  not  belong  to 
the  estate,  but  is  a  trust  fund,  and  he  is 
sued  as  executor  for  the  sole  purpose 
of  preventing  a  distribution  of  the  funds 
in  controversy,  Haxton  v,  McClaren, 
182  Ind.  285 ;  and  although  the  declara- 
tion is  against  him  as  administrator 
only,  Baugher  v,  Wilkins.  16  Md.  85 ; 
but  see,  contra,  Christian  v,  Morris,  50 
Ala.  585 ;  especially  where  the  cause  of 
action  arose  against  the  decedent  in  his 
lifetime.  Boykin  v.  Cook,  61  Ala.  472. 
The  proper  judgment  against  an  ex- 
ecutor and  his  sureties,  in  an  action 
for  an  official  default  on  the  bond,  is 
against  him  debonis propriis,  McNulty  «. 
Marcus,  57  Ga.  507  ;  Carroll  v.  Connet, 
2  J.  J.  Marsh.  195 ;  and  a  surety, 
having  satisfied  such  judgment,  be- 
comes a  creditor  of  the  administrator  in 
his  own  right.  Hazen  v.  Durling,  1 
Gr.  Ch.  188.  So,  a  judgment  rendered 
against  an  executor,  in  a  suit  against 
him  and  his  sureties  begun  after  his 
removal  from  office,  will  not  bind  the 
estate,  and  if  begun  before  his  removal, 
the  judgment  will  bind  him  personally, 
whether  binding  on  the  estate  or  not. 
Gibbs «?.  Hodge,  65  Ala.  866. 

Execution  de  bonis  propriis.    An  ex- 
ecution, reciting  a  judgment  against  A. 
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as  administrator  of  B.,  and  directing  the 
oflScer  to  levy  on  the  goods  of  said 
debtor,  runs  against  the  individual 
property  of  A.  Eeniston  v.  Little,  80 
N.  H.  318.  So,  where  there  is  no 
direction  as  to  the  property  to  be  levied 
on.  Jones  o.  McCleod,  61  Gli.  603; 
Lough  9.  Flalierty,  29  Minn.  295.  But 
a  judgment  directing  an  executor  to 
pay  when  he  shall  have  collected  certain 
claims  due  to  the  estate  constitutes  no 
lien  that  can  be  enforced  against  his 
individual  real  estate.  Gay  v.  Skeen, 
86  W.  Va.  682. 

Supplementary  proceedings  will  lie 
against  an  administrator  on  a  Judg- 
ment recovered  against  him  as  such, 
and  credited  in  his  final  settlement, 
Rhodes  v.  Casey,  20  S.  C.  491 ;  but  an 
attachment  for  contempt  will  not  be 
granted  for  the  enforcement  of  such 
judgment,  Ockershausen  v.  Ockershau- 
sen,  59  Hun  200 ;  Cheatham  v.  Cheat- 
ham,  81  Va.  895 ;  nor  to  collect  a  debt 
which  he  owed  personally  to  the  testa- 
tor. Estate  of  Royal,  16  Phila.  249 ; 
although  it  will  be  granted  to  enforce 
a  decree  made  on  accounting  in  the 
Probate  Court.  Ex  parU  Smith,  58 
Cal.  204.  In  Alabama,  upon  the  return 
of  an  execution  against  an  executor, 
"no  property  found,"  the  plaintiff  is 
entitled  to  a  statutory  execution  against 
him  and  the  sureties  on  his  official  bond. 
Hudson  V,  Modawell,  64  Ala.  481 ;  Code, 
§  2619. 

Li  an  action  upon  a  judgment  against 
an  administrator  he  can  be  pursued 
personally  only  for  a  devastavit,  Mead 
€.  Eilday,  2  Watts  110;  and  in  an 
action  against  an  executor  upon  a  con- 
tract of  his  testator,  where  a  devastavit 
is  not  alleged  or  proved,  judgment  de 
bonis  propriis  is  erroneous,  Smith  «. 
Chapman,  93  U.  S.  41 ;  Boyce  «. 
Grundy,  9  Pet.  275;  although  under  the 
New  Hampshire  statute  it  is  only 
necessary  to  allege  that  the  execution 
de  bonis  testataris  was  returned  nulla 


bona.  Peaslee  v.  Kelly,  88  N.  H.  880. 
If  judgment  be  entered  against  an 
executor  de  bonis  testato^-is,  execution 
to  be  levied  against  the  lands  of  the 
deceased  for  a  certain  sum,  it  is  to  be 
considered  a  judgment  de  ierris,  and 
not  evidence  of  a  devastavit  to  support 
a  return  of  nuUa  bona  and  devastavit. 
Moore  «.  Kerr,  10  Serg.  &  R.  348. 
Upon  a  return  of  nuUa  bona  and 
devastavit  to  an  execution  de  bonis  testa- 
toris  the  creditor  may  have  a^.  fa,  de 
bonis  propriis  without  further  proceed- 
ings, People  V.  Judges,  4  Cow.  4i6; 
Boykin  v.  Cook,  61  Ala.  472 ;  Payne  «. 
Dejean,  82  La.  An.  888  ;  although  such 
execution  may  be  denied  where  an  issue 
is  pending  as  to  the  existence  of  assets, 
Dickerson  «.  Wilcoxen,  97  N.  C.  809; 
and  may  be  restrained  by  a  court  of 
equity  by  injunction,  where  the  estate 
is  declared  insolvent  after  judgment 
and  execution  against  it.  Lambert  v. 
Mallett,  50  Ala.  78;  or,  where  the 
assets  have  become  unexpectedly  de- 
preciated in  value,  Benner  v.  Alexander. 
16  Or.  849  ;  or  to  restrain  an  action  at 
law  against  the  representative  individu- 
ally on  such  judgment.  Gause  v. 
Walker,  55  Ga.  129.  But  an  executor 
will  not  be  relieved  by  injunction  unless 
he  has  taken  proper  proceedings  to 
have  the  estate  declared  insolvent.  Von 
Arx  V,  Wemple,  16  Vroom  154 ;  nor,  on 
a  judgment  suffered  to  go  against  him- 
self individually,  on  the  ground  of  an 
agreement  that  no  effort  should  be  made 
to  charge  him  personally,  Weakley  «. 
Gurley,  60  Ala.  899  ;  although  such 
agreement  has  been  held  to  be  a  sufQ- 
cient  defense  at  law  to  a  sdre  facias 
against  the  administrator  personally  on 
a  judgment  entered  against  him  as 
administrator.  Keller  «.  Myers,  5  Lea 
805. 

Execution  on  judgment  against  de- 
cedent. Where  judgment  has  been 
rendered  against  decedent  in  his  life- 
time,   the  proceeding  by  sdre  facia 
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and  execution  is  regulated  in  detail  by 
statute  in  those  of  the  United  States 
where  the  common-law  procedure  has 
been  modified.  Thus,  in  New  York 
(Code  C.  P.  §  1880),  execution  may  be 
issued,  in  general,  after  the  expiration 
of  one  year  by  leave  of  the  court  first 
obtained. 

Confemon  of  jvdgment.  At  com- 
mon law  an  executor  or  administrator 
may  confess  judgment.  Wilson  a. 
Wilson,  1  Cranch  C.  C.  265.  And,  in 
New  York,  where  the  statute  prohibits 


such  judgment,  judgment  may  be  con- 
fessed by  a  firm  of  which  the  executors 
as  such  are  members.  Columbus 
Watch  Co.  «.  Hodenpyl,  135  N.  Y. 
480. 

Attachment.  Attachment  will  not 
lie  against  a  nonresident  executor, 
McCombe  v.  Hudson,  2  Dall.  78 ;  John- 
son V,  Walworth,  2  Johns.  Cas.  872 ; 
Wickham  «>.  Stern,  18  Civ.  Pro.  «3 ; 
and  equity  will  not  aid  the  plaintiff  in 
such  attachment  by  injunction.  Haight 
V.  Bergh,  2  Or.  Ch.  888. 
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•CHAPTER  THE  SECOND. 

OF  REMEDIES  AGAINST  EXECUTOBS  AND  ADMINISTRATOBS  IN  EQUITT.f 


An  executor  or  administrator  is  liable,  in  his  representative  char- 
What  suits  in  actcr,  to  all  equitable  demands,  with  regard  to  personal 
SSigiit  ™*igainst  property,  which  existed  against  the  deceased  at  the  time 

executors,  Ac.  ^j  j^^  ^^^^  ^^y 

Again,  executors  and  administrators  are  for  most  purposes  consid- 
Executors  and  ad-  ercd,  iu  Courts  of  Equity,  as  trustees ;  for  instance, 
Sidered*ta"eqSit"y  they  are  held  in  equity  to  be  personally  liable  for  all 
as  trustoea.  breaches  of  the  ordinary  trusts  of  then-  office  (6) :  Upon 

this  principle,  those  courts  have  exercised  a  jurisdiction  over  them, 
in  the  administration  of  assets,  by  compelling  them,  in  the  due  exe- 
cution of  their  trust,  to  apply  the  property  to  the  payment  of  debts 
and  legacies,  and  the  surplus,  according  to  the  will,  or  in  case  of 
intestacy,  according  to  the  Statute  of  Distributions  (c). 

Hence  a  Court  of  Equity  will  make  an '  order,  for  pajTuent  of  a 

personal  legacy ;  or  for  the  distribution  of  an  intestate's 

Instances  of  this:    persoual  cstatc  [d] :  and  will  compel  an  executor  or 

administrator,  in  the  same  manner  as  it  does  an  express 
trustee,  to  discover  and  set  forth  an  account  of  the  assets,  and  of  his 
application  of  them  (e) :  And,  even  in  a  case  where  the  ♦testator  di- 
rected that  the  executor  should  not  be  compelled  by  law  to  dedare 
the  amount  of  a  residue  bequeathed  to  him,  the  court  directed  an 


t  See  American  note  at  end  of  this 
chapter. 

(a)  Toller,  479. 

(b)  Be  Marsden,  26  Ch.  D.  783. 

(c)  Adair  v,  Shaw,  1  Scho.  &  L.  262. 
Aoidliary  grounds  of  jurisdiction  also 
formerly  existed ;  such  as  the  necessity 
of  taking  accounts  and  compelling  a 
discovery,  and  the  consideration  that 
the  remedy  at  law,  when  it  existed, 

[♦1876]     [♦1877] 


was   not  plain,  adequate,  and   com- 
plete. 

(d)  Com.  Dig.  Chancery  (3  D.  1). 
Howard  v.  Howard,  1  Vem.  134. 

(e)  In  Brooks  v.  Oliver,  Ambl.  406, 
the  acting  executor,  to  whom  the  prod- 
uce of  an  estate  in  Antigua,  belong- 
ing to  an  infant,  was  consigned,  was 
directed  to  account  annually  by  affi- 
davit. 
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account  against  him  (/).  So  an  account  has  been  decreed  of  an  in- 
testate's personal  estate,  notwithstanding  an  account  before  taken, 
and  a  distribution  decreed  in  the  Spiritual  Court  (g).  And  a  bill 
was,  in  the  case  of  Dulwich  College  i\  Johnson  {gg)j  held  on  de- 
murrer to  be  properly  brought  for  the  discovery  of  assets,  before 
the  will  was  proved,  during  the  litigation  thereof  in  the  Probate 
Court  (A). 

A  single  creditor  may  sue  in  equity  for  his  demand  out  of  the  per- 
sonal assets,  and  may,  as  at  law,  gain  a  preference,  by  Right  of  individual 
the  judgment  in  his  favor,  over  other  creditors  in  the  ««^**®"- 
same  degree,  who  may  not  have  used  equal  diligence  (t).  But  a  per- 
son entitled  to  a  share  of  a  sum  of  money,  which  is  due  as  a  debt 
from  the  testator,  must  sue  on  behalf  of  himself  and  all  other  parties 
interested  in  the  debt,  or  make  those  other  persons  parties  to  the 
suit  (ft). 

Although  an  executor  has  a  year  allowed  him  in  equity  to  pay 
legacies,  that  does  not  extend  to  debts,  but  he  is  liable 

^_  T»t-ii,-i  JA1  .     Executor,  Ac,  lia- 

to  be  sued  for  debts  the  moment  after  the  testator's  we  to  be  sued  for 

_       .-I     /7v  testator's        debts 

deatn  (/).  ttom    moment    of 

A  debtor  to  a  testator  cannot  maintain  a  suit  against 
the  personal  representative,  to  obtain  the  directions  of  tor*^*"t?8teW8' 
the  court  as  to  the  disposal  of  the  money  due  by  him,  ^Jj^'^J^  '^i^o" 
and  to  restrain  an  action,  brought  by  the  personal  rep-  *"„ "^Ition  ^t^tt 
resentative  to  recover  the  debt,  on  the  ground  that  the  |^y^.°*^*  maintain- 
debt  has  been  appropriated  by  the  testator  for  a  partic- 
ular purpose,  and  that  the  personal  ♦representative  intends  to  apply 
it  for  purposes  not  warranted  by  the  will  (w). 

The  general  rule  is,  that  if  there  are  several  executors  or  adminis- 
trators, they  must  all  be  sued,  though  some  of  them 
be  infants  (n).    Therefore,  a  person  cannot,  either  as 
creditor  or  residuary  legatee,  maintain  a  suit  in  equity  against  one  co- 

(/)  Gibbons  v.   Dawley,   2  Chane.  167,  4th  edit.     See  Atty.-Gen.  r.  Corn- 

Cas.  198.  thwaite,  2  Cox,  44. 

{g)  BiBsell  v.  Axtell,  2  Vem.  47.  {Tc)  Alexander  r.  Mulling,  2  Buss.  & 

{gg)  2  Vera.  49.  M.  568. 

{h)  See  also  Phipps  v.  Steward,  1  Q)  Nicholls  v.  Judson,  2  Atk.  301. 

Atk.    285.     See,    however,    the   more  (w)  Darthez  r.  Winter,  2  Sim,  &  Stu. 

modern  practice  of  appointing  a  re-  536 

ceiver  pending  grant  of  probate,  ante^  (n)  16  Vin.  Abr.  251,  tit.  Party  (B.), 

•p,*^2S  et  seq.  pi.  20. 

(t)  See  antCy  p.  *882.    Mitf.  PI.  166, 

[•1878] 
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executor  only  (o).  But  it  is  only  necessary  to  sue  so  many  of  the  exec- 
utors or  administrators  as  have  acted :  this  is  the  same  at  law  (/>). 
Where  an  executor  in  trust  was  outlawed,  and  a  witness  proved  that 
he  had  inquired  after,  and  could  not  find  him,  it  was  held  that  it 
was  not  necessary  to  make  him  a  party  (g). 

Although  one  of  two  executors  or  trustees  may  sue  the  other  exec- 
_  utor  or  trustee  without  making  the  cestuis  que  trust 

When    eestuit    <?««,.  Y  .  i 

trtut  are  neeesaary  parties  to  the  suit,  yct  whcrc  such  ceMuis  qti€  trtist  have 

participated  in  the  breach  of  trust  they  are  necessary 
parties  (r). 

If  during  an  action  the  defendant  dies  the  action  can  be  continued 
Defendant  dying  &^ainst  Ms  pcrsoual  representative,  and  it  makes  no 
i.ending  action.  difference  in  this  respect  whether  the  defendant  dies 
before  or  after  decree  (s). 

As  has  been  pointed  out  in  an  earlier  part  of  this  work  (t),  •some 
causes  of  action  do  not  continue  after  the  death  of  the  wrongdoer^ 
Actio persotudismo-  ^^^f  conscqucutly,  do  uot  suTvivc  against  his  executor, 
Titur  cim  persona.  Yynt  thc  maxim  octio  persoiiuUs  moritur  ctim  persatui  does 
not  apply  to  remedies  for  breaches  of  contract,  express  or  implied^ 
nor  does  it  apply  to  those  cases  of  tort,  where  by  means  of  a  wrong- 
ful act  done  by  a  deceased  person  property,  or  tie  proceeds  or  value 
of  property,  have  been  appropriated  by  the  deceased  person  and 
added  to  his  estate  (m).  Nor  will  the  maxim  prevent  a  claim  by  a 
person  standing  in  a  fiduciary  relationship  to  the  deceased,  where 
the  latter  has  abused  his  position  (x). 


(o)  Scurry  v.  Morse,  9  Mod.  89.  As 
to  adding  defendants,  see  B.  S.  C,  1883, 
Ord.  XVI.  r.  11. 

(p)  Ant€j  p.  *1831.  And  much  more 
•therefore  in  a  Court  of  Equity.  Brown 
V.  Pittman,  Gilb.  Eq.  Rep.  75.  Strick- 
land i;.  Strickland,  12  Sim.  463.  Dyson 
V.  Morris,  1  Hare,  413. 

(q)  Heath  v.  Percival,  1  P.  Wms.  684. 
An  administrator,  though  insolvent, 
must  be  made  a  party  to  a  bill  for  a 
discovery  of  assets:  Ashurst  v.  Eyre, 
2  Atk.  51.  So  although  he  actually 
releases,  he  must  be  a  party  to  the 
suit :  Smithby  r.  Hinton,  1  Vem.  31. 

(r)  Jesse  v.  Bennett,  6  De  G.  M.  &  G. 
609. 

[♦1879] 


(s)  For  the  practice  where  a  defend- 
ant dies,  see  R.  S.  C.  1883,  Ord.  X\7I. 
In  an  old  case  of  Bland  r.  Davison,  21 
Beav.  312,  where  the  defendant  died 
aft'Or  institution  of  a  suit  against  him, 
but  before  appearance,  the  court,  after 
a  long  delay,  refused  to  allow  the  suit 
to  be  revived  against  his  heir-at-law. 

(t)  Jn tCf  p. ''697.  See  also  chapter  on 
the  "Remedies  for  Executors  in  Equi- 
ty," ante,  p.*1799. 

(tt)  PhilUps  V,  Homfray,  34  Ch.  D. 
439. 

(x)  Concha  t%  Murrieta,  De  Mora  r. 
Concha,  40  Ch.  D.  543. 
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By  Ord.  XVI.  r.  46  of  the  rules  of  the  Supreme  Court,  1883,  it  is 
enacted,  that  "  if  in  any  cause,  matter,  or  other  proceed- 

.        ,     ,,  1        ^  T     -1  1  Where  no  legal  i>er- 

mers  it  shall  appear  to  the  Court  or  Judge  that  any  sonai    repreuenta- 

^  ^^  tivQthe  court  may 

deceased  person  who  was  interested  in  the  matter  in  appoint  or  dispense 
question  has  no  legal  personal  representative,  the  Court 
or  Judge  may  proceed  in  the  absence  of  any  person  representing  the 
estate  of  the  deceased  person,  or  may  appoint  some  person  to  repre- 
sent his  estate  for  all  the  purposes  of  the  cause,  matter,  or  other  pro- 
ceeding on  such  notice  to  such  persons  (if  any)  as  the  Court  or  Judge 
shall  think  fit,  either  specially  or  generally  by  public  advertisement, 
and  the  order  so  made,  and  any  order  consequent  thereon,  shall  bind 
the  estate  of  the  deceased  pei*son  in  the  same  manner  in  every  respect 
as  if  a  duly  constituted  legal  personal  representative  of  the  deceased 
had  been  a  party  to  the  cause,  matter,  or  other  proceeding.'^ 

The  section  of  the  Chancery  Procedure  Act  {y)  from  which  this 
rule  was  taken,  was  held  by  Lord  Romilly  {z)  not  to 
apply  to  the  three  following  cases:  first,  where  the  dS^notlippiy.^" ^ 
estate  of  the  deceased  person  is  that  which  is  being 
administered  in  the  suit ;  secondly,  where  the  interest  of  the  deceased 
person  is  adverse  to  that  of  the  plaintiff ;  thirdly,  where  the  repre- 
•sentative  of  the  deceased  person  has  active  duties  to  perform. 

Bjndersley,  V.-C,  in  the  case  of  Silver  i\  Stein  (a)  held  that  the 
corresponding  section  of  the  Chancer}'  Procedure  Act  (h)  only  applied 
to  those  cases  where  a  certain  individual  who,  when  living,  was  in- 
terested in  the  suit,  and  was  made  a  party  had  died,  but  this  ruling 
does  not  appear  to  have  been  followed  in  later  cases  (c). 

In  one  case  (d),  where  a  sole  plaintiff  died  insolvent,  the  court,  on 
the  application  of  the  sole  defendant,  appointed  a  per-  soie  plaintiff  dying 
son  to  represent  the  deceased  plaintiff's  estate,  so  as  to  »"«»*^'«"*- 
enable  the  defendant  to  have  an  opportunity  of  moving  to  dismiss 
the  action  for  want  of  due  prosecution  {e). 


iy)  15  &  16  Vict.  c.  86,  s.  44. 

{z)  In  Moore  v.  Morris,  L.  B.  13  Eq. 
140.  See  also  Groves  v.  Levi,  9  Hare 
App.  xlvii.,  and  cases  cited  on  same 
page. 

(a)  1  Drew.  295. 

(6)  15  &  16  Vict.  c.  86,  s.  44. 

(c)  See  Chaffers  v.  Headlam,  9  Hare 
App.  zlvi.  Swallow  v,  Binns,  ibid, 
xlvii.  Be  Peppitt's  Estate,  4  Gh.  I).  230. 


(d)  Wingrove  v.  Thompson,  11  Ch.  D. 
419. 

(e)  For  instances  of  the  exercise  of 
jurisdiction,  see  Mortimer  v.  Mortimer, 
11  W.  B.  740.  Crossley  v.  City  of  Glas- 
gow Assurance  Co.,  4  Ch.  D.  427.  Web- 
ster V.  British  Empire  Co.,  15  Ch.  D. 
169.  Curtius  v,  Caledonian  Fire  and 
Life  Insurance  Co.,  19  Ch.  D.  534. 

[•1880] 
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The  court  will,  before  probate  or  letters  of  administration  of  the 
Protection  of  the  estate  have  been  granted,  interfere  on  behalf  of  a 
^^ofprobStew  creditor  or  beneficiary  to  protect  the  estate  of  the 

°^*"  ^^  deceased  by  the  appointment  of  a  receiver  or  manager 
or  both  (/). 

An  application  for  the  appointment  of  a  receiver  pending  probate 
^    ^^       ,,      should  not  be  made  to  the  Chancery  Division  except 

When  the  applica-  .   i     .  , 

tion  can  be  made  thcrc  are  SDCCial  ciTCumstanccs  such  as  danger  to  assets 

to  Ch.  Div.  .    .  ,  .  ,  ® 

reqmnng  the  appointment  {g). 
The  fact  that  the  executor  declines  to  admit  assets,  and  that  conse- 
qently  if  a  receiver  be  not  appointed  the  executor  may  prefer  one 
creditor  to  another,  is  not  sufficient  (A) ;  in  other  cases,  the  proper 
court  to  appoint  is  the  Probate  Court  (i). 

•The  addition  of  a  claim  for  administration  of  the  estate  to  a  daim 
Claim  for  protec-  *^^  ^^  protcctiou  Until  the  appointment  of  a  legal  per- 
tStiJ^^       °*"'  sonal  representative  has  been  held  to  be  irregular  (it). 

The  subject  of  the  appointment  of  a  receiver,  during 
iiu^tion  ^"A"?  a  litigation  in  the  Probate  Court  for  probate  or  admin- 
istration, has  been  already  considered  (Z),  and  mention 
made  of  the  provisions  of  the  Probate  Act,  relative  to  the  appoint- 
ment of  receivers  of  real  estate  pendente  lite  (m). 

If,  in  the  case  of  an  executor  or  administrator,  any  misconduct, 

waste,  or  improper  disposition  of  the  assets  is  shown. 

When  a  receiver  is  the  court  will  iustautly  interfere  and  appoint  a  receiver 

appointed   against    .v.oxiii  a  i 

an  executor,  ic.      (w).t    So  the  bankruptcy  of  a  sole  executor  and  trus- 
tee is  a  ground  for  such  an  appointment  (o).    The  court 
will  not  appoint  a  receiver  because  the  executor  may,  and  probably 
will,  exercise  his  right  of  retainer  to  the  prejudice  of  the  general 


(/)  Steer  v.  Steer,  2  Dr.  &  Sm.  311. 
Nothard  v.  Proctor,  1  Ch.  D,  4.  Black- 
ett  r.  Blackett,  24  L.  T.  276.  For  form 
of  order,  see  Seton,  6th  edit.  p.  636. 

{g)  Be  Henderson,  2  Times  Bep. 
322. 

{h)  Phillips  r.  Jones,  28  Sol.  Jo.  360. 

{%)  Be  Henderson,  stipra.  Be  Parker, 
54  L.  J.  Ch.  694.  In  the  goods  of  Moore, 
13  P.  D.  36. 

ih)  Overington  i'.  Ward,  34  Beav. 
175.  Bawlings  v,  Lambert,  1  J.  &  H. 
458. 

[♦1881] 


(0  Ante^  pp.  •427,  *428. 

{m)  Ante,  p.  ♦429. 

(n)  Anon.  12  Ves.  5,  by  Sir  Wm. 
Grant.  Middleton  i\  Dodswell,  13  Yes. 
268.  See  also  Havers  r.  Havers,  Bar- 
nard, Chano.  24.  Biohards  r.  Perkins, 
3  Yonnge  &  Coll.  299. 

t  See  American  note  at  end  of  this 
chapter. 

(o)  Be  Johnson,  L.  B.  1  Ch.  325.  The 
fact  of  the  assignees  not  being  before 
the  court  was  held  not  a  sufBcient  rea- 
son for  refusing  to  appoint  a  receiver. 
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body  of  creditors  {p\  and  the  administration  is  not  to  be  taken  from 
the  executor  upon  slight  grounds  {q). 

The  court  has  no  jurisdiction  to  order,  in  a  summary  way,  the 
executor  of  a  deceased  receiver  to  bring  in  and  pass  Executo™  of  re- 
his  testator's  accounts,  and  pay  the  balance  to  be  found  ***^""* 
due  out  of  the  assets  (r). 

*The  court  wiU^  inmiediately  upon  admission  of  assets  by  an  exec- 
utor or  administrator,  order  so  much  as  he  admits  to 
have  in  his  hands  to  be  paid  into  court  is) :  though  it  ment  of  money  mto 

,  court. 

was  formerly  thought  necessary  for  the  plaintiff  to 

show  that  the  executor  or  administrator  had  abused  his  trusty  or  that 

the  fund  was  in  danger  from  his  insolvent  circumstances  {t). 

The  rule  appears  to  have  been  limited  by  Lord  Bedesdale  (u)  to 
cases  in  which  there  are  no  debts,  or  the  debts  are  all  Former  limitation 
paid,  and  there  is  no  purpose  for  which  the  money  is  °'"*^*- 
to  be  left  outstanding.  But  the  rule  appears  to  be  much  more  exten- 
sive, and  any  balance  which  is  admitted  to  be  in  the  executor's  hands 
will  be  ordered  into  court,  notwithstanding  there  are  demands  on  it 
to  which  the  executor  is  hable  (x).  Thus  in  Yare  v.  Harrison  (y),  an 
executor  having  admitted  a  large  balance  of  the  personal  estate  to 
be  in  his  hands,  was  ordered  to  pay  the  whole  into  court,  although  he 
stated  that  an  action  at  law  was  depending  against  him  for  a  debt 
to  a  considerable  amount  due  from  the  testator;  but  with  liberty,  in 
case  the  plaintiff  in  the  action  should  recover,  to  apply  to  the  court 
to  have  a  sufficient  sum  paid  out  again.    The  plaintiff  in  the  action 

(p)  Re  Wells,  45  Ch.  D.  569.  consent  to  an  order  to  pass  the  receiv- 
er) Middleton  r.  Dodswell,  13  Ves.  er's  accounts  and  to  pay  the  balance : 

268.    See  Smith  v.  Smith,  2  Younge  &  2  Dan.  Ch.  Pr.  1709,  6th  edit. 

Coll.  353.     Whitworth  v,  Whyddon,  2  («)  Strange  ».  Harris,  3  Bro.  C.  C.  365. 

Mac.  &  G.  52.    Mere  poverty  is  not  suf-  Blake  v,  Blake,  2  Scho.  &  Lef .  26. 

ficient:  Hathomthwaite  v,  Russell,  2  (J)  IHd, 

Atk.  126.    Anon.  12  Ves.  4.    Howard  v.  (u)  Blake  v.  Blake,  2  Scho.  &  Lef.  26. 

Papera,  1  Mad.  142.    Manners  v.  Furze,  {x)  Dan.  Ch.  Pr.  1734,  6th  edit.    If 

11  Beav.  30,  31.     See  also  Dan.  Ch.  Pr.  an  executor  admits  that  all  the  tes- 

1669,  1670,  6th  edit.  tator's  debts,  &c.,  have  been  paid,  the 

(r)  Jenkins   r.  Briant,  7  Sim.   171.  court  will,  on  motion,  order  the  income 

The  proper  course,  in  such  a  case*  if  of  a  balance,  paid  in  by  the  executor, 

the  balance  is  not  ascertained  so  that  to  be  paid  to  the  person  entitled  to  the 

the  recognizances  may  be  put  in  suit,  residue :  Dando  r.  Dando,  1  Sim.  510. 

is  to  bring  an  action  against  the  execu-  But  see  Abby  v.  Gilford,  11  Beav.  28. 

tor  for  an  account :   But  this  course  (y)  2  Cox,  377. 

may  be  avoided,  if  the  executor  will 

38  [♦18821 
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did  recover,  and  the  court  ordered  the  amount  to  be  paid  out  to  (h^ 
plaintiff  in  the  action,  and  not  to  the  executor  {z). 

Where  the  executor  admits  himself  to  have  been  a  debtor  •to  the 

testator  at  the  time  of  his  death,  this  has  always  been 
in  the  executor's  held  a  clcar  admissiou  of  assets  in  his  hands  to  the 

amount  of  the  debt,  and  he  is  compellable  to*  pay  it  into 
court  accordingly  (a).t  In  this  case,  the  person  to  pay  and  the  person 
to  receive  being  the  same,  the  court  assumes  that  what  ought  to  have 
been  done  has  been  done,  and  orders  the  payment,  not  as  of  a  debt  by 
a  debtor,  but  as  of  moneys  realized  in  the  hands  of  the  executor  (h). 
»     The  court,  in  making  an  order  of  this  kind,  adheres  strictly  to  the 

rule  of  actinff  on  the  executor's  admission  only :  and  will 

The  court  will  only  ^  .  ii-i.-i» 

act  on  an  adiiiis-  rcf usc  to  procccd  upou  its  kuowlcdgc  dcHvcd  from  any 

other  source  (c). 

Money  admitted  by  the  executor  to  be  in  the  hands  of  his  partner 
is  in  his  own  hands  for  the  purpose  of  being  ordered  to  be  paid  into 
court  {d). 

Where  the  executor  admits  that  a  certain  amount  of  assets  has  come 

to  his  possession,  he  may  discharge  himself  from  the 

may  discharge  him-  payment  of  it  iuto  couTt,  wholly  Or  partially,  by  taking 

credit  for  sums  which  he  shows  a  right  to  retain  for  his 
own  debt,  due  from  the  testator  (c),  or  to  have  allowed  him  on  any 
just  grounds,  or  which  are  undisputed  (/).  Where  an  executor  ad- 
mits that  he  has  received  a  certain  sum  belonging  to  the  testator's 
estate,  but  adds  that  he  has  made  payments,  the  amount  of  which 
he  does  not  specify,  the  court  will  allow  him  to  verify  the  amount  of 
his  payments,  by  aflBda\dt,  and  order  him,  on  motion,  to  pay  the  bal- 
ance into  court  (g). 


(z)  It  having  been  Buggested  in  this 
case,  that  the  executor  had  incurred 
unnecessary  costs,  by  defending  the 
action,  the  question  whether  he  should 
personaUy  answer  to  the  estate  for  the 
amount  of  such  costs  was  reserved  to 
the  hearing. 

(a)  Mortlock  v,  Leathes,  2  Meriv.  491. 
Rothwell  r.  Rothwell,  2  Sim.  &  Stu. 
218.  Costeker  v.  Horrox,  3  Younge  & 
Coll.  530.  Toulmin  v,  Copland,  ibid, 
C25.     White  v.  Barton,  18  Beav.  192. 

[♦1883] 


f  See  American  note  at  end  of  this 
chapter. 

(5)  Richardson  r.  Bank  of  Englanil 
4  M.  &  Cr.  174, 175,  by  Lord  Cottenham. 

(c)  Richardson  v.  Bank  of  England, 
8U2)ra,  Meyer  r.  Montriou,  4  Beav.  343. 
Scott  r.  Wheeler,  12  Beav.  366. 

{d)  Johnston  v,  Aston,  1  Sim.  &  Stu. 
73.    White  r.  Barton,  18  Beav.  192. 

(e)  Middleton  r.  Poole,  2  Coll.  246. 

(/)  Roy  V.  Gibbon,  4  Hare,  65.  Nokes 
V,  Seppings,  2  Phill.  19. 

(g)  Anon.   4   Sim.    359.      See  also 
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•Bnt  when  there  is  a  sufficient  admission  by  the  executor  of  assets 
once  come  to  his  hands,  he  cannot  relieve  himself  from  Not  by  showing 

.-  .     ,  i    T_        v         •  j.-r       •       -1    unauthorized  pay- 

paying  them  into  court  by  showmg  any  unauthorized  ments. 
application  of  them,  or  any  investment  or  disposition  of  them  which 
in  substance  amounts  to  a  breach  of  his  duty  as  executor  (A). 

In  Freeman  v.  Fairlie  (i),  it  was  held  that  an  admission  by  an  ex- 
ecutor that  the  whole  amount  of  the  property  was  near 
40,000Z.,  and  that  the  whole  was  invested  in  India  on 
public  securities,  either  in  his  name,  or  in  the  name  of  the  house  in 
which  he  was  a  partner,  but  subject  to  his  disposal,  unless  some  part 
was  in  the  hands  of  the  said  house  at  interest,  which  he  believed 
might  be  the  case,  was  not  a  sufficient  admission  of  money  in  his  hands 
to  order  the  payment  into  court  of  any  part  of  it ;  for  though  an  ex- 
ecutor dealing  with  money  in  his  hands  is  bound  to  ear-mark  it,  yet, 
if  he  does  not,  and  cannot  answer  as  to  the  state  of  it,  the  court  has 
no  power  to  act  as  upon  an  admission.  But  in  Eoy  v.  Gibbon  (k),  it 
was  said  by  Wigram,  V.-C,  that  the  rule  was,  'perhaps,  less  strict  at 
the  present  day  than  it  was  stated  in  Freeman  t'.  Fairlie ;  and  that 
the  practice  was,  that  where  a  party  charged  himself  with  the  receipt 
of  a  fund,  he  was  bound  by  that  charge  till  he  had  relieved  himself 
from  it  by  showing  a  proper  application  of  the  money ;  and  that  it 
was  not  enough  for  him  whose  duty  it  was  to  know  the  truth  and  be 
ready  with  information,  to  leave  the  application  in  doubt,  by  merely 
expressing  ignorance  with  regard  to  the  charges  to  which  the  fund 
was  liable  (Z). 

If  there  is  no  danger  of  the  property  being  lost,  from  the  executor 
being  an  insolvent  or  otherwise,  a  reasonable  time  will 

1T1  -ifli''  -i        1!       t    '  .  1         ^  reasonable  time 

be  allowed  for  brmging  the  fund  into  court;  and  a  allowed  for  pay- 
•longer  time  will  be  allowed  when  the  money  is  in  a 
foreign  country  (t»).  And  if  the  assets  appear  to  have  been  invested 
on  an  improper  security,  time  will  be  allowed  (which  may,  in  a  proper 
case,  be  extended  from  time  to  time)  to  enable  the  executor  to  realize 
the  security  (n).    And  in  fixing  the  day  for  payment  time  will  be 

Prondfoot  r.  Hume,  4  Beav.  477,  per  of  a  third  party :  Lord  r.  Purchase,  17 

Lord  Langdale.  Beav.  171. 

(h)  Wyatt  r.  Sharratt,  3  Beav.  498.  (i)  3  Meriv.  39. 

Hinde  v.  Blake,  4  Beav.  697.     Score  r.  (k)  4  Hare,  65. 

Ford,  7  Beav.  333.     Roy  v.  Gibbon,  4  (0  See  also  Hinde  t'.Blake,4  Beav.  597. 

Hare,  65.     Ingle  r.  Partridge,  32  Beav.  (w)  Roy  v.  Gibbon,  4  Hare,  65. 

661 :  or  by  setting  up  the  adverse  title  (n)  Score  r.  Ford,  7  Beav.  333.    Wy- 
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allowed  for  the  trastee,  if  he  desires  it^  to  show  that  no  reason  exists 
for  calling  the  money  into  court  (o). 

The  relief  will  be  confined  to  the  payment  of  money  into  conrt^ 

and  the  court  will  not  direct  any  permanent  relief  such, 

interlocutory  pro-  as  the  rcpurchasc  of  stock  which  had  been  sold  by  the 

executor;  for  that  can  be  done  only  at  the  hearing  of 
the  cause  (p). 

Though  a  receiver  had  been  appointed  during  a  litigation  in  the 
Probate  Court  respecting  the  validity  of  a  will,  the  Court  of  Equity 
refused,  on  that  account  alone,  to  order  the  person  named  as  executor 
to  pay  into  court  money  in  his  hands  belonging  to  the  testator's  es- 
tate received  previously  to  the  appointment  of  the  receiver  (g). 

The  general  rule  as  to  payment  of  money  into  court  is,  that  the 
General  rule  as  to  plaiutiflfs  must  be  solcly  entitled,  or  have  such  an  inter- 
payment  in.  ^^  jointly  with  othcrs  as  to  entitle  them,  on  behalf  of 

themselves  and  of  those  others,  to  have  the  fund  secured  (r). 

Applications  for  the  bringing  of  money  or  securities  into  court 
Applications  for-  before  judgment  are  usually  made  by  summons.  If 
how  made.  opposcd  the  summous  is  frequently  adjourned  into 

court  (5). 

•An  executor  having  been  ordered  to  pay  money  into  court,  is  not 
thereby  deprived  of  his  right  of  retainer  {t\  nor  of  his  lien  on  the 
fund  for  his  costs  (ti). 

The  ordinary  method  of  application  for  payment  or  transfer  out 
Applications  for  ^^  ^  fuud  in  court  is  by  petition,  but  in  the  following 
payment  out         cascs  the  application  can  be  by  originating  summons : 

1.  Where  there  has  been  a  judgment  or  order  declaring  the  rights 
to  the  fund  (a;). 


att  t7.  Sharratt,  3  Beav.  498.  Hiiide  v. 
Blake,  4  Beay.  599. 

(o)  HiU  on  Trustees,  571.  Hinde  v. 
Blake,  4  Beav.  599. 

(i>)  Futter  v.  Jackson,  6  Beav.  424. 
Hill  on  Trustees,  570. 

(9)  Reed  xi,  Harris,  7  Sim.  639.  Ed- 
wards r.  Edwards,  10  Hare,  App.  H.  Ixiii. 

(r)  Freeman  v.  Fairlie,  3  Meriv.  29. 
Where  part  of  a  residuary  estate  has 
been  invested  on  an  improper  security, 
and  the  defendant  has  an  interest 
therein,  the  court,  on  being  satisfied 

[•1886] 


that  there  is  no  existing  claim  on  the 
estate,  sometimes  confines  the  amount 
to  be  paid  into  court  to  the  share  of 
the  plaintiff:  Score  f.  Ford,  7  Beay. 
333. 

(fi)  Dan.  Ch.  Pr.  1744,  6th  edit. 

(0  AnUy  p. •887. 

(u)  Blenkinsop  v.  Foster,  3  Younge  ft 
Coll.  207,  wram  Alderson,  B. 

(x)  R.  S.  C.  Ord.  LV.  r.  2  (1).  As  to 
what  amounts  to  an  order  declaring 
rights,  see  Be  Brandram,  25  Ch.  D. 
366.    Be  Eyan  Evans,  54  L.  T.  527. 
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2.  Where  the  title  depends  only  upon  proof  of  the  identity,  or  the 
birth,  marriage,  or  deatili  of  any  person  (y). 

3.  Gash  money  or  securities  not  exceeding  1,000Z.  in  amount  or 
nominal  value,  can  be  applied  for  by  originating  summons — 

(a)  Where  they  are  standing  to  the  credit  of  any  cause  or  mat- 

ter («). 

(b)  Where  the  money  has  been  paid  in  under  the  Legacy  Duty 

Act  (a). 

(c)  Where  the  money  has  been  paid  in  under  the  Trustee  Belief 

Acts  (6). 

4.  For  payment  to  any  person  of  the  dividend  or  interest  on  any 
securities  standing  to  the  credit  of  any  cause  or  matter,  whether  to 
a  separate  account  or  otherwise  (c). 

The  application  for  payment  out  must  be  by  petition,  not  by  sum- 
mons, when  the  application  is  for  payment  of  a  share  petition  or  Bum- 
•less  than  1,000Z.  of  a  fund  in  court  exceeding  1,000?.  in  "'°°'' 
amount  (d)^  or  where  the  fund  in  court  consists  of  cash  less  than 
1,000Z.  and  securities  of  a  less  nominal  amount  than  1,000Z.  but  both 
together  exceeding  that  amount  (e),  and  the  costs  of  a  petition 
were  allowed  where  the  fund  was  brought  over  1,000Z.  by  accrued 
interest  (/). 

The  general  rule  as  to  papers  and  writings  is,  that  an  executor 
representing  an  estate  should  deposit  them,  for  the  production  of  ^t^ 
benefit  of  the  parties  interested,  in  the  Central  Office  ^"'  *^ 
(g\  unless  there  are  other  purposes  which  require  that  he  should  retain 
them  in  his  own  hands  (A).  But  where  the  production  of  documents 
is  required,  the  application  for  it  must  in  all  cases  be  made  by  sum- 


{y)  Ibid,  If  the  amount  is  large  a  pe- 
tition should  be  presented :  Be  Rhodes, 
31  Ch.  D.  499.  Re  Broadwood,  55  L.  J. 
Ch.  646.  But  North,  J.,  held,  in  Bates 
V.  Moore,  38  Ch.  D.  381,  that  the  mere 
size  of  the  fund  was  not  alone  sufficient 
ground  for  a  petition,  unless  there  was 
difficulty  in  the  matter  as  well. 

(s)  R.  S.  C.  Ord.  LV.  r.  2  (2). 

(a)  See  ante,  p.  •1818.  R.  8.  C.  Ord. 
LV.  r.  2  (4). 

(&)  Ibid.  r.  2  (5). 

(c)  R.  8.  C.  Ord.  LV.  r.  2  (3).  As  to 
payment  out  of  court  on  an  originating 


summons,  see  R.  8.  C.  Ord.  LV.  rr.  2 
(1)  to  (9).  Ann.  Pr.  1893,  pp.  911-914. 
See  also  Supreme  Court  Funds  Rules, 
1886. 

{d)  May  ».  Dowse,  W.  N.  1884,  p.  122. 
Re  Evan  Evans,  54  L.  T.  527. 

(e)  Re  Haworth,  W.  N.  1885,  p.  48. 

(/)  Ex  parte  Trustees  of  Finsbury, 
&c.  Savings  Bank,  W.  N.  1886,  p.  150. 

(g)  R.  8.  C.  Ord.  LXL  r.  31.  The 
place  for  deposit  is  the  General  Filing 
Office,  Room  83,  Royal  Courts  of  Jus- 
tice. 

(h)  Freeman  o.  Fairlie,  3  Meriv.  30. 
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mons  at  chambers,  and  the  party  required  to  produce  will  then  be 
ordered  to  file  an  affidavit,  stating  what  documents  he  has,  or  has 
had,  in  his  possession  or  power  relating  to  the  matters  in  question, 
and  to  produce  them  (excepting  such  as  he  may  by  his  affidavit  ob- 
ject to  produce)  to  the  party  requiring  production  (i). 

By  Stat.  13  &  14  Vict.  c.  60  (the  Trustee  Act),  repeiding  stat.  11 
Geo.  IV.  and  1  Will.  IV.  c.  60,  the  Lord  Chancellor  (s.  3) 
TTif  ^8^\^'  ^  empowered  to  make  orders  for  the  vesting  of  the 
i^'i^iiSriSfvSl  Ifti^^^s  o^  lunatic  trustees  and  mortgagees  in  such  person 
iSfp^cttng  SSS^OT  ^^  persons,  and  in  such  manner  and  for  such  estate,  as 
tJSBtee8^'&c!^°*"^  ^^  ^^^  *direct ;  (s.  4)  and  to  make  orders  releasing  or 

disposing  of  contingent  rights  in  lands  to  which  such 
lunatic  trustees  or  mortgagees  shall  be  entitled.  He  is  also  em- 
powere(J  (s.  5)  to  make  orders  vesting  the  right  to  transfer  stock 
or  to  sue  for  and  recover  any  chose  in  action  to  which  a  lunatic 
trustee  or  mortgagee  may  be  solely  or  jointly  entitled  (t) ;  (s.  6)  or 
to  transfer  stock  standing  in  the  name  of  a  deceased  person,  %oho&^ 
personal  representative  is  a  lunatie  or  person  of  unsound  mitid,  or  to  sue 
for  and  recover  a  chose  in  action  vested  in  any  such  limatic  as  the 
personal  representative  of  a  deceased  person  (I), 

And  the  same  act  (the  provisions  of  which  are  extended  by  stat. 
Court  of  Chancery  15  &  16  Vict.  c.  55)  cnablcs  the  Court  of  Chancery 

may  make  orders  in 

respect  of  the  es-    (SS.  7,  8,  9,   10,  11,  12)    tO   make   orders  vesting  the  es- 
tates of  infant  tms-  ''',,.  ,.         .  ^   .,         ^^. 
tees,  Ac,  and  in  tatcs,  and  releasing  or  disposmg  of  the  contingent 

various  other      .,,  a    '    j»      j^    a         ^  i  .  *i 

cases.  rights  01  mfaut  trustees  and  mortgagees,  or  of  trus- 

tees out  of  the  jurisdiction  of  the  court.  It  further  empowers 
the  court  (s.  13)  to  make  orders  for  the  vesting  of  lands  when  it  is 
imcertain  which  of  several  trustees  was  the  survivor,  or  (s.  14) 

(»)  See  Ord.  XXXI.  r.  14.      Prima  of  indulgence  and  convenience :  Prest- 

facie  evidence  in  support  of  a  claim  ney  v.  Mayor  of  Colchester,  24  Ch.  D. 

will  entitle  a  creditor  in  an  administra-  379. 

tion  suit  to  an  order  directing  the  ex-  (Jt)  Where  one  of  three  executors  of 

ecutors  to  file  an  affidavit  as  to  their  the  surviving  executor  of  a  testator  was 

possession  of  documents    relating  to  of  unsound  mind,  an  order  was  made 

the  claim,  or  to  any  item  in  it :  Be  Mc-  under  this  section  giving  the  right  to 

Veagh,  1  De  Gex,  J.  &  S.  399.    The  transfer  a  sum  of  stock  belonging  to  the 

old  practice  was  for  the  party  produc-  estate  of  the  original  testator,  although 

ing  the  documents  to  leave  them  at  the  the  stock  still  remained  standing  in  the 

Record  and  Writ  Clerk's  Office  (now  the  name  of  the  original  testator :  Be  Wach- 

Oentral  Office).     It  is  now  the  ordinary  er,  22  Ch.  D.  535. 

practice  to  produce  them  at  his  solic-  (I)  Be  White,  L.  B.  5  Ch.  098. 
iters'  office,  but  this  is  only  a  matter 
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whether  the  last  trustee  be  li\dng  or  dead ;  and  (s.  15)  in  cases  where 
the  trustee  has  died  without  an  heir,  and  (s.  16)  to  release  lands  from 
the  contingent  rights  of  unborn  trustees  or  vest  them  j  and  (15  &  16 
Vict.  c.  55,  s.  2,  repealing  17th  and  18th  sections  of  the  Trustee  Act) 
in  case  of  the  refusal  or  neglect  of  a  trustee  to  convey  or  release, 
to  make  an  order  for  vesting  the  estate ;  whilst  by  sect.  20  of  the 
Trustee  Act  it  is  provided,  that  in  every  case  where  the  Lord  Chan- 
cellor or  the  Court  of  Chancery  shall  be  enabled  to  make  an  order 
having  the  effect  of  a  conveyance  or  assignment  of  any  lands,  or 
having  the  effect  of  a  release  or  disposition  of  the  contingent  right 
of  any  person  or  persons,  bom  or  unborn,  it  shall  also  •be  lawful  for 
the  Lord  Chancellor  or  the  Court  of  Chancery,  as  the  case  may  be, 
should  it  be  deemed  more  convenient,  to  make  an  order  appointing 
a  person  to  convey  or  assign  such  lands,  or  release  or  dispose  of  such 
contingent  right. 

Similar  powers  of  making  orders  vesting  a  right  to  transfer  or 
recover  are  by  these  acts  given  to  the  Court  of  Chan- 

/-irk     »>     -*  A    -rr*  r»/C  c\c%\    •  i  i        Orders    vesting   a 

eery  (13  &  14  Vict.  c.  60,  s.  22)  m  cases  where  the  right  to  transfer 
trustees  of  any  stock  or  chose  in  action  are  out  of  the 
jurisdiction  of  the  court,  or  cannot  be  found,  or  concerning  whom  it 
is  uncertain  whether  they  be  living  or  dead,  or  (15  &  16  Vict.  c.  55, 
s.  3)  in  the  case  of  an  infant  solely  or  jointly  entitled  to  any  stock 
upon  any  trust;  whilst  (15  &  16  Vict.  c.  55,  s.  4,  altering  sects.  23 
and  24  of  Trustee  Act)  if  any  person  shall  neglect  or  refuse  to  trans- 
fer any  stock  or  to  receive  the  dividends  or  income  thereof,  or  to  sue 
for  or  recover  any  chose  in  action,  or  any  interest  in  respect  thereof, 
for  the  space  of  twenty-eight  days  next  after  an  order  of  the  Court 
of  Chancery  for  that  purpose  shall  have  been  served  upon  him,  it 
shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order  vesting 
the  right  to' transfer  or  recover  in  such  person  as  the  court  shall  ap- 
point J  and  on  like  refusal  or  neglect  of  an  executor  in  respect  of  the 
transfer  of  stock  standing  in  the  sole  name  of  a  deceased  person,  a 
similar  order  may  be  made. 

By  the  6th  and  7th  sections  of  15  &  16  Vict.  c.  55  (extending  the 
provisions  of  the  26th  section  of  the  Trustee  Act),  the  Bank  of  England, 
Bank  of  England,  and  all  companies  and  associations  dera,"and  ^if  b^ 
whatever,  are  ordered  to  obey  such  orders :  and  every  "  *"*"  '  • 
order  so  made  is  declared  to  be  an  indemnity  to  the  Bank  and  to 
all  companies  so  obeying  (m). 

im)  8ee  next  page. 
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By  the  interpretation  clause  of  the  Trustee  Act,  "  The  word  '  trust' 
Interpretation  '^^  ^^^  mean  the  dutics  incident  to  an  estate  con- 
ciause.  veyed  by  way  of  mortgage  j  but,  with  this  exception, 

the  *word  '  trust '  and  '  trustee '  shall  extend  to  and  include  implied 
and  constructive  trusts,  and  shall  extend  to  and  include  cases  where 
the  trustee  has  some  beneficial  estate  or  interest  in  the  subject  of  the 
trust,  and  shall  extend  to  and  include  the  duties  incident  to  the  office 
of  personal  representative  of  a  deceased  person." 

Prior  to  1889  the  application  to  the  court  to  appoint  new  trustees 

and  for  a  vesting  order  was  by  petition,  but  now,  by 

fpSSenf  *^of  Ord.  LV.  r.  13a,  "  In  all  cases  in  which  the  Court  has 

JTeS^X'^^^  jurisdiction  to  appoint  new  trustees  upon  petition,  an 

application  may  be  made  to  a  judge  in  chambers  by 
summons,  and  thereupon  new  trustees  may  be  appointed ;  and,  by 
the  same  or  by  any  subsequent  orders  to  be  made  on  the  same  or 
any  other  summons  for  the  purpose,  such  vesting  and  other  conse- 
quential orders  may  be  made  as  the  Court  has  jurisdiction  to  make 
on  petition  for  the  appointment  of  new  trustees.  Every  such  sum- 
mons shall  be  intituled  in  the  same  manner  as  the  petition  seeking 
the  like  relief  ought  to  have  been,  and  shall  be  served  upon  the  same 
persons  upon  whom  the  petition  ought  to  have  been  served." 

It  is  the  bounden  duty  of  an  executor  to  keep  clear  and  distinct 

accoimts  of  the  property  which  he  is  bound  to  admin- 
Duty  of  executor   ,^  t/..i         «>i-i  .  .n 

to  keep  clear  ac-  istcr :  If,  therefore,  he  chooses  to  mix  the  accounts 

with  those  of  his  own  trading  concerns,  he  cannot  there- 
by protect  himself  from  producing  the  original  books,  in  which  any 
part  of  those  accounts  may  be  inserted :  It  is  a  more  difficult  ques- 
tion, as  between  an  executor,  bound  to  produce,  and  his  partner  in 
trade :  but  if  the  partners  have  permitted  him  to  mix  the  accounts,  it 
seems  they  cannot  afterward  object  to  the  production :  clearly  they 
cannot  do  so,  in  a  case  where  the  executor  has  admitted  having  lent 
to  his  firm  part  of  the  trust  property,  and  that  the  firm  has  been 
dealing  with  it  (n). 

(m)  The  Bank  of  England  at  first  re-  44.    The  courti  however^  wiU  not  order 

fused  to  act  on  yesting  orders  made  in  a  defendant,  who  has  a  joint  possession 

chambers  under  Ord.  LV.  r.  13a,  but  it  of  a  document  with  some  one  else  not 

now  acts  on  them :  Ann.  Pr.  1893,  p.  before  the  court,  to  produce  the  docu- 

928.  ment  itself:  Taylor  v.  Rnndell,  Gr.  ft 

(n)  Freeman  v,  Fairlie,  3  Meriv.  43,  Ph.  111. 

[•1890] 
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♦For  instance,  in  Freeman  v,  FairUe  (o),  an  executor  in  India,  com- 
ing to  England,  and  after  twenty-one  years,  being  called  upon  to 
account,  alleging  that  he  had  left  his  books,  &c.,  behind  him  in  India, 
was  ordered  to  produce  copies  of  all  entries  in  such  books,  &c.,  with- 
in siK  months,  though  it  was  impossible  he  could  do  so,  in  order  that 
the  court  might  have  an  opportunity  from  time  to  time  of  seeing 
that  he  had  used  proper  diligence. 

Trustees  can,  where  they  are  required  to  furnish  accounts  in  respect 
of  their  trust  estate,  demand  to  be  paid  or  to  be  guar- 
anteed the  costs  of  doing  so,  before  complying :  it  makes  ^JSni^™^^*"^ 
no  difference  that  one  of  the  trustees  is  a  solicitor  {p). 

Under  the  usual  administration  decree  obtained  on  a  writ  or  orig- 
inating summons,  an  executor  or  administrator  can  _ 

What  an  executor 

only  be  charged  for  actual  receipt  by  himself,  or  his  is  luwe  to  account 

,  i«i«t       »!•  A        ,   \        rm  for  under  the  usual 

agent,  not  for  a  default  of  his  co-trustee  (g).  The  prac-  administration  de- 
tice  is  to  make  executors  and  administrators  only  ac- 
count for  the  money  they  themselves  have  received,  not  for  what  they 
might  have  received,  but  for  their  own  default ;  to  make  them  ac- 
count, on  the  latter  footing,  a  special  case  must  be  made  (r),  and  the 
plaintiff  must  aver  and  prove  at  least  one  act  of  will- 

*  Willftil  deikult. 

f ul  default  (^),  and  if  what  is  averred  is  admitted,  the 

practice  is  only  to  make  the  common  decree,  adding  a  submission  by 

the  executor  to  account  with  respect  to  the  matters  so  admitted  (Q. 

An  order  charging  willful  default  can  be  made  at  any  time  during 
the  action  (te)  on  a  proper  case  being  shown  {x).  ^^^^^  ^^^^^  ^^ 

♦Where  a  common  administration  order  has  been  S^^^I^^JJ^mJ 
obtained  against  a  defendant,  the  leave  of  the  court  8t*ge  of  action. 
must  be  obtained,  in  order  to  continue  the  action  After  common  de- 
against  him  on  the  footing  of  willful  default  (y).  aary. 

In  actions  in  which  there  are  no  pleadings  a  charge  how  miaed  where 
of  willful  default  can  be  raised  by  afiadavit  (g).  °^  ^^^"^ 

(o)  3  Meriv.  44.  (f)  Wildes   v.  Dndlow,  W.  N.  1870, 

{p)  Re  Bosworth,  58  L.  J.  Ch.  432.  p.  231. 

iq)  Re  Fryer,  3  K.  &  J.  317.    Blake-  (u)  This  is  the  modem  practice ;  the 

ley  V.  Blakeley,  1  Jnr.  N.  S.  368.  old  practice  did  not  aUow  this  to  be 

(r)  Shepherd  v,  Towgood,  T.  &  R.  done ;  see  Seton,  4th  edit.  p.  477. 
379,  388.     Pybus  v.  Smith,  1  Ves.  193.  {x)  Job  t\  Job,  6  Ch.  D.  562.   Mayer  v. 
Barber  v.  Mackrell,  12  Ch.  B.  538.    But  Murray,  8  Ch.  D.  424.     Barber  v.  Mac- 
see  Bulstrode  v.  Bradley,  3  Atk.  582.  kreU,  12  Ch.  D.  534. 

(8)  Sleight  r.  Lawson,  3  K.  &  J.  292.  {y)  Laming  v.  Gee,  10  Ch.  D.  715. 

Be  Youngs,  30  Ch.  D.  431.  {s)  Barber  v.  Mackrell,  12  C.  D.  534. 
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If  the  statement  of  claim  alleges  willfnl  default,  but  the  judgment 
Not  asked  for  at  ^^  ^^  ^^  givcs  uo  relief  ou  that  footing,  but  does  not 
judgment.  dismiss  the  claim  for  that  relief,  the  court  can,  at  any 

subsequent  stage  of  the  proceedings,  upon  evidence  of  willful  def ault, 
direct  further  accounts  and  inquiries  on  that  footing  (a). 

Where  the  plaintiff  by  his  statement  of  claim  alleges  willful  default, 
he  must  be  prepared  to  support  his  allegations  at  the 

AlleptionsofwiU-  .  ,     ^,     ^  •    i,i.    x      •       •   i.  X  ^'  4f 

ftiideftiiiitmustbe  hearing;  he  has  no  nght  to  msist  on  the  question  of 
'  willful  default  being  left  to  be  decided  at  some  subse- 
quent stage  of  the  action  (&). 

The  burden  of  proof  is  on  the  party  alleging  willful  default,  and  he 
burden  of  proof  of  Hiust  show  uot  oiily  a  loss,  but  a  loss  uudcr  such  cir- 
wiuftii  defkuit:  cumstances  as  to  show  default  on  the  part  of  the  exec- 
utor or  administrator  (c). 

Particulars  of  the  allegations  of  willful  default  should  be  given  in 
the  pleading  (d). 
Accounts  on  the  footing  of  willful  default  cannot  be 
obtained  under  Ord.  XV.  (e). 

If  the  plaintiffs  demand  be  uncontested  or  proved,  and  the  execu- 
when  the  court  ^^  admits  asscts,  the  plaintiff  is  entitled  ^.t  the  hearing 
nieit  oftiTpiihit-'  to  ft^  immediate  order  for  payment  without  taking  the 
imt  fl^d"ci^*^g  accounts  (/).  The  same  doctrine  prevails  though  the 
an  account:  exe*cutor  denies  assets  in  hand  at  the  time  of  filing 

his  answer,  if  he  also  discloses  that  he  had  at  one  time  sufficient  as- 
sets, but  that  he  has  since  misapplied  them  (g).  An  admission  of 
assets  for  the  payment  of  a  legacy  is  an  admission  of  assets  for  the 
purposes  of  the  suit,  and  extends  to  costs,  if  the  court  think  fit  to 
give  them  (A). 


particulars  of: 


(a)  Be  Symons,  21  Ch.  D.  757. 

(6)  Smith  V.  Armitage,  24  Ch.  D.  727. 

(c)  Re  Brier,  36  Ch.  D..238. 

{d)  Re  Anatier,  64  L.  J.  Ch.  1104. 
See  also  R.  S.  C,  Ord.  XIX.  r.  6,  and 
Forms,  App.  "C.''  s.  2,  Nos.  2  and  9. 

{€)  Re  Bowen,  20  Ch.  D.  538. 

(/)  Woodgate  v.  Field,  2  Hare,  211. 
Where  the  answer  admitted  assets,  but 
insisted  that,  under  the  circumstances 
stated,  the  legacy  sought  to  be  recov- 
ered had  been  paid,  it  was  held  that 
the  plaintiff  had  a  right  to  read  the 

1*1893] 


passage  admitting  the  assets,  without 
reading  that  as  to  the  payment  of  the 
legacy ;  Connop  t?.  Hayward,  1 Y.  &  CoU. 
Ch.  C.  33.  An  admission  of  assets  by 
the  executor's  answer  is  waived  by  the 
plaintiff's  going  on  to  an  account  of 
assets,  and  procuring  a  receiver  to  be 
appointed:  Wall  t?.  Bushby,  1  Bro.  C. 
C.  484. 

{g)  Rogers  v.  Soutten,  2  Keen,  598. 

(/i)  Philanthropic  Society  r.  Hobson, 
2  M.  &  K.  357.  If  there  are  several 
executors  and  some  admit  assets,  yet 
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Again,  if  it  is  charged  that  the  executor  has  rendered  himself  per- 
sonally liable  to  pay  the  plaintiffs  debt  or  legacy  by 

,..  n  .  t      1     »  '.  -1  where  the  executor 

an  admission  of  assets  made  before  suit,  or  by  any  has  made  himseir 
other  means,  and  the  plaintiff  can  sustain  this  aUega-  by  admitting^^as^ 

sets  Ac* 

tion,  he  will  entitle  himself  to  a  decree  for  payment  at 
once  (t).  And  the  general  rule  is,  that  an  admission  of  assets  by  an 
executor  or  administrator  can  never  be  retracted  in  a  Court  of  Equity, 
unless  a  case  of  mistake  be  most  clearly  established  (i).  If,  however, 
a  strong  case  be  made  out,  this  may  enable  the  court  to  relieve  him 
from  the  admission  (^ :  as  if  the  money  were  in  a  banker's  hands, 
who  fails :  But  the  executor  or  administrator  must  clearly  prove  the 
mistake,  and  show  that  the  circumstance,  on  which  he  built  his  ad- 
mission, failed  (m). 

•The  admission  of  assets  by  an  executor  will  not  preclude  creditors 
from  coming  on  a  fund  specifically  appropriated  for  their  benefit, 
although  that  fund  may  have  been  disposed  of  to  a  purchaser  (n). 

With  respect  to  what  amounts  to  an  admission  of  assets,  it  was 
held  in  a  case  (o),  where  the  deceased  gave  money  upon  ^^at  is  an  admis- 
mortgage  to  a  charity  in  Ireland,  that  his  executrix  by  "'°"  of  assets. 
her  own  will  attempting  to  provide  other  means  for  pajonent  of  that 
legacy,  and  stating  as  a  reason  that  his  personal  estate  was  out  on 
mortgage,  thereby  admitted  assets  of  her  testator  (p).  Payment  of 
interest  for  a  legacy  by  the  executor,  from  time  to  time,  will  be 
evidence  o{  assets,  though  a  single  instance  of  payment  of  interest 
will  not  (q).  So  where  executors  from  time  to  time,  had  made  some 
payments  on  account  of  principal  and  interest  on  a  legacy,  and, 


an  account  may  be  decreed  against  the 
rest:  Norton  v.  Turvill,  2  P.  V^ms.  145. 
Where  in  an  examination  put  in  by  two 
executors,  it  was  stated  that  their  re- 
ceipts had  been  joint,  but  it  appeared 
by  affidavit,  that  that  statement  was 
made  through  mistake  and  inadvert- 
ence, and  that  one  of  the  executors 
had,  in  fact,  received  nothing,  liberty 
was  given  to  him  to  put  in  a  supple- 
mental affidavit,  to  correct  the  mistake : 
Hewes  v,  Hewes,  4  Sim.  1. 

(t)  Barnard  t\  Pumfrett,  5  M.  &  Cr. 
63.  Dimsdale  r.  Dndding,  1  Y.  &  Coll. 
Ch.  C.  265. 

(k)  Drewry  r.  Thacker,  3  Swanst.  548. 


Roberts  v.  Roberts,  cited  1  Bro.  C.  C. 
487. 

(0  See  Foster  v.  Foster,  2  Bro.  C.  C. 
619.     Young  V.  Walter,  9  Ves.  365. 

(m)  Horsley  v,  Chaloner,  2  Ves.  Sen. 
85,^o«f,  p.*1896. 

(n)  Curtis  v.  Blow,  2  Bam.  Sb  Adol. 
426. 

(o)  CampbeU  v.  Lord  Radnor,  1  Bro. 
C.  C.  271.  Barnard  v.  Pumfrett,  5  M. 
&  Cr.  70. 

ip)  See  also  Elliott  r.  Holwell,  1  Cas. 
temp.  Lee,  574. 

iq)  Corporation  of  Clergymen's  Sons 
V,  Swainson,  1  Ves.  Sen.  75.  Barnard 
V.  Pumfrett,  5  M.  &  Cr.  63,  70,  by  Lord 
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about  nine  years  after  the  testator's  death,  passed  their  accounts  at 
the  Legacy  Duty  office,  showing  a  considerable  residue ;  Lord  Lang- 
dale  held,  that  the  legatee  was  entitled  to  an  immediate  decree  for 
payment  of  the  legacy,  without  first  taking  an  account  of  the  testa- 
tor's estate  (r).- 
•But  in  Postlethwaite  v,  Mounsey  (s),  it  was  held  by  Wigram,  V.-C, 
that  payment  by  the  executor  of  the  interest  of  a  legacy 
terest  on  a  legacy,  to  the  tcuaut  f or  life  imdcr  the  wiU  was  not  conclusive 

or  payment   of  a  ,..  «  ^iji  ±  i      t    ^-^     , 

legacy  not  conciu-  as  au  admissiou  of  asscts  by  the  executor ;  but  that 

such  payment  might  be  explained  as  having  been  made 
by  mistake,  or  for  other  reasons  or  causes ;  and  that  in  that  case 
the  usual  accoimt  of  assets  might  be  directed :  And  his  Honor  ob- 
served, that  it  would  be  difficult  to  hold  that  the  payment  of  one 
legacy  would,  of  itself,  bind  the  executor  to  pay  aU  the  legacies  given 
by  the  will :  Suppose  a  case  in  which  small  legacies  were  given  to 
sei-vants,  and  the  executor  chose,  on  his  own  responsibility,  to  pay 
those  legacies  at  once,  without  reference  to  the  state  of  the  assets,  it 
would  be  hard  to  say  that  he  had  thereby  conclusively  bound  him- 
self to  pay  aU  the  legacies  given  by  the  wiU.  In  the  subsequent  case 
of  Savage  v.  Lane  {f),  the  same  learned  judge  held,  that,  at  aU  events, 
where  the  bill  in  a  creditor's  suit  does  not  specifically  charge  the  ex- 
ecutor with  having  made  himself  personally  liable,  but  prays  that  an 
account  may  be  taken  and  the  estate  administered,  the  executor^s 
admission  in  his  answer  that  he  has  paid  certain  legacies  is  not  such 


Oottenham.  Atty.-Gen.  v.  Chapman,  3 
Beav.  255.  Atty.-Gen.  v.  Higham,  2  Y. 
&  Coll.  Ch.  C.  634.  But  payment  of  the 
interest  of  a  specific  or  demonstrative 
legacy,  when  that  payment  is  clearly 
not  made  out  of  the  general  assets,  nor 
a  payment  referable  to  the  general  as- 
sets, is  not  an  admission  of  general  as- 
sets :  Severs  v.  Severs,  1  Sm.  &  G.  400. 
Executors  having  invested  an  infantjs 
legacy  in  their  partnership  concern,  it 
was  held  that  the  entry  by  them  in  the 
partnership  books  of  the  amount  of  the 
legacy  to  the  credit  of  the  legatee  was 
a  sufficient  admission  of  assets,  there 
being  no  evidence  that  the  entries  were 
mistaken,  and  the  course  of  conduct 


observed  being  consistent  with  them: 
Townend  v,  Townend,  1  Giff.  201.  For 
an  instance  in  which  a  similar  entry 
was  held  not  to  amount  to  an  admis- 
sion of  assets,  see  Hutton  v,  Bossiter, 
7  De  Gex,  M.  &  G.  9. 

(r)  Whittle  v.  Henning,  2  Beav.  396. 
See  further,  as  to  admission  of  assets 
by  having  given  a  legatee  the  legacy 
office  receipt  for  duty  on  the  legacy, 
Lazonby  t\  Bawson,  2  Sm.  &  G.  267. 
4  De  Gex,  M.  &  G.  556,  S.  C. 

(«)  6  Hare,  33,  note  (a).  See  also 
Cadbury  v.  Smith,  L.  B.  9  Eq.  37. 

(0  6  Hare,  32.  See  also  Cadbury  r. 
Smith,  L.  B.  9  Eq.  41.  Billing  v.  Brog- 
den,  38  Ch.  D.  546. 


[•1895] 


Ch.  II.]  Admhiistrators  in  Equity,  g05 

an  admission  of  assets  as  to  entitle  the  plaintiff  to  a  decree  without 
taking  the  account. 

The  general  rule,  however,  is  that  an  admission  of  assets  by  the 
executor  to  one  claimant  on  them  is  an  admission  to 

„    ,    .  General  rule. 

all  (te). 

In  Holland  r.  Clark  (2;),  Sarah  Clark  bequeathed  a  legacy  of  1507. 
to  Susannah  C,  when  she  should  attain  21 :  The  testatrix  died  in 
1811,  and  the  legatee  did  not  attain  21  till  several  years  afterward, 
and  she  then  married :  In  1825  the  executors  signed  and  gave  to  her 
husband  this  memo*randum :  "  We  separately  and  jointly  acknowl- 
edge to  owe  to  George  Holland  the  sum  of  150Z.,  being  a  legacy  left 
to  his  wife  by  the  late  Saiah  Clark,  and  50Z.  interest  thereon : "  And 
it  was  held  by  Knight-Bruce,  V.-C,  that,  under  the  circumstances, 
this  memorandum  amounted  to  an  admission  of  assets  by  the  exec- 
utors. 

The  authorities  as  to  the  probate  stamp  being  admissible,  and  its 
effect  in  evidence  as  to  the  amount  of  assets,  have  already  been  ex- 
amined {y). 

It  only  remains  to  be  noticed  that  an  admission  is  always  suscept- 
ible of  explanation.  Thus,  in  Payne  v.  Little  (2),  Romilly,  M.R., 
observed,  that  every  admission  of  assets  made  by  an  executor, 
whether  it  be  made  by  his  acts  or  by  an  express  admission  in  words, 
must  have  reference  to  the  circumstances  which  he  was  then  ac- 
quainted with,  and  if  "  the  circumstances  on  which  he  built  his  ad- 
mission fail  him  ^  (an  expression  used  by  Sir  John  Strange  in  Horsley 
V,  Chaloner  (a)),  then  the  admission  fails  also,  and  he  cannot  be  boimd 
by  an  admission  made  under  cirenmstances  mtii  which  he  was  not 
acquainted. 

If  an  executor  changes  the  nature  of  the  testator's  estate,  the  gen- 
eral rule  is,  that  this  is  a  conversion ;  and  as  money  Remedy  for  (fet«*. 
has  no  ear-mark,  it  cannot  be  followed  (ad) ;  but  the  ^^^ 
executor  by  such  transactions  has  made  himself  liable  to  a  devasta- 

(«)  Cook  r.  Martyn,  2  Atk.  2.    Bar-  (a)  2  Ves.  Sen.  83. 

nard  v.  Pumfrett,  5  M.  &  Or.  70,  by  {aa)  That  is,  it  cannot  be  foUowed 

Lord  Cottenham.  in  the  hands  of  a  stranger  to  the  trust, 

{x)  2  Y.  &  Coll.  Ch.  C.  319,  conf.  Ste-  although  it  can    be   followed  in  the 

phens  V.  Yenables,  31  Beav.  124.  hands  of  the  trustees  and  those  claim- 

(y)  See  ante,  p.*1855.  ing  under  him.     See  Re  Hallett's  Es- 

(z)  22  Beav.  69.    See  also  Cadburyv.  tate,  13  C.  D.  696. 
Smith,  L.  B.  9  £q.  41. 
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viJt  (J),  for  which  the  party  injured  must  seek  satisfaction  out  of  the 
executor's  own  effects  (c).  If  an  executor  purchases  estates  with  the 
assets,  and  takes  the  conveyance  in  his  own  name,  without  the  trost 
appearing  on  the  face  of  the  deeds,  the  estate  will  not  be  liable  to  the 
trusts,  although  he  die  •insolvent,  unless  the  application  of  the  pur- 
chase money  can  be  clearly  proved  {d\ 

But  if  an  executor,  for  the  benefit  of  the  testator's  estate,  should 
invest  part  of  it  in  the  funds,  or  transfer  money  from  one  stock  to 
another,  this  is  not  a  conversion,  but  it  may  still  be  followed,  as 
much  as  if  it  had  continued  in  the  same  condition  as  at  the  testa- 
tor's death  (c). 

The  general  question,  as  to  the  right  of  creditors  and  legatees  to 
follow  the  assets  into  the  hands  of  the  person  to  whom 
the  executor  has  aliened  them,  has  been  investigated 
in  a  former  part  of  this  work  (/). 

In  Skinner  v.  Sweet  {g\  it  appeared  that  an  executrix,  in  respect 
of  her  receipt  as  such,  was  considerably  indebt^  to  the  estate,  and 
that  she  had  an  annuity  of  250Z.  given  to  her  by  the  will :  Sir  John 
Leach,  V.-C,  directed,  that  her  annuity,  as  it  became  due,  should  be 
applied  in  payment  of  the  debt  due  to  the  estate,  with  liberty  to 
apply  to  the  court  when  the  debt  due  to  the  estate  should  be  dis- 
charged. So  where  an  executor  assigns  his  reversionary  legacy,  the 
assignee  takes  it  subject  to  the  equities  which  attached  to  the  execu- 
tor ;  and  therefore  if  the  executor,  though  subsequently  to  the  assign- 
ment, wastes  the  testator's  assets,  the  assignee  cannot  receive  the 
legacy  till  satisfaction  has  been  made  for  the  breach  of  trust  (A). 

The  party  injured  by  a  devastavit  is  but  a  simple  contract  creditor 
Party  iiyured,  a  of  the  cxccutor  (i),  and  the  claim  is  consequently  barred 


Following  assets. 


ci^itor  on^"    ^    after  the  lapse  of  six  years  by  the  Statute  of  Limita- 


(6)  Waite  t\  Whorwood,  2  Atk.  159. 
A  married  woman  executrix  was,  after 
the  death  of  her  husband,  held  liable 
for  a  devastaHt  committed  by  him  dur- 
ing their  joint  lives :  Soady  v.  Tumbull, 
L.  B.  1  Ch.  494. 

(c)  Charlton  v.  Low,  3  P.  Wms. 
330. 

(d)  2  Sugd.  Vend.  &  Purch.  148,  9th 
edit.  See  Kendar  v.  Milward,  2  Vem. 
440.  Kirk  v,  Webb,  Prec.  Chanc.  84. 
Deg  r.  Deg,  2  P.  Wms.  414,  415.     Ry- 
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all  V,  Ryall,  1  Atk.  59.     WiUdns  r.  Ste- 
vens, 1  Y.  &  Coll.  431. 

(e)  2  Atk.  159. 

(/)  Ante,  pp.  *801,  *802.  See  also 
Downes  r.  Power,  2  Ball  &  B.  491.  Sil- 
ver r.  Stein,  1  Drewr.  295.  Collinson  r. 
Lister,  20  Beav.  356. 

{(j)  3  Madd.  244. 

{h)  Morris  v.  Livie,  1  Y.  &  CoU.  CL 
C.  380.  Ante,  p.*1261.  See  also  Bar- 
nett  V.  Sheffield,  1  De  Gex,  M.  &  G.  371. 

(f)  Charlton  r.  Low,  3  P.  Wms.  331. 
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tions  (ft),  but  this  does  not,  or  did  not,  before  the  Trustee  •Act,  1888, 
apply  to  an  action  by  a  beneficiary  against  the  executor  (or  his  estate) 
who  had  committed  the  devastavit,  as  the  debt  arose  from  a  breach  of 
trust  on  his  part,  and  from  this  the  Statute  of  Limitations  did  not 
protect  him  (Z). 

In  Geary  v,  Beaumont  (m),  a  specific  legacy  was  given  to  an  exec- 
utor, who  afterward  became  bankrupt,  and  committed  Bankmptorinsoiv- 
a  devastavit:  The  subject  of  the  spedfic  bequest  was  «°* executor. 
sold  by  his  assignees :  and  Sir  W.  Grant  held  that  the  produce  in 
their  hands  was  not  specifically  hable  to  make  good  the  devastavit,  in 
favor  of  the  parties  beneficially  entitled  under  the  will,  but  that 
such  parties  were  only  entitled  to  prove  to  the  amount  of  the 
devastavit 

If  an  executor  becomes  bankrupt,  having  wasted  the  assets,  a  proof 
for  the  devastavit  can  be  taken  in  under  the  bankruptcy  (n).  An 
executor  and  trustee  having  committed  a  devastavit,  cannot  prove 
under  his  own  bankruptcy  without  obtaining  an  order  from  the 
court  (o).  Generally  speaking,  such  order  wiU  be  made  on  the  appli- 
cation of  a  bankrupt  who  is  sole  executor  {oo),  but,  if  leave  to  prove 
be  given,  the  dividends  should  be  secured  and  not  allowed  to  come 
into  the  bankrupt's  hands  (p).  ^ 

In  the  case  of  an  executor  committing  a  devastavit,  and  a  decree 
for  payment  of  the  amount,  the  debt  is  considered  as 

T  rt  1        Debt  due  under  a 

due  from  the  time  of  the  devastavit,  and  not  from  the  d«w«tor«,duefroiii 
date  of  the  decree ;  and  therefore,  where  a  person  was 
committed  under  an  attachment  for  breach  of  a  writ  of  execution  of 
a  decree  for  payment  of  money  on  account  of  a  devastavit,  it  was 
held  that  as  he  had,  between  the  time  of  the  devastavit  •and  the  date 
of  the  decree,  taken  the  benefit  of  the  Insolvent  Debtors  Act,  and 
had  been  ordered  to  be  discharged  by  the  Court  of  Quarter  Sessions, 


(fe)  Thome  v,  Kerr,  2  Kay  &  J.  54. 

(0  Re  Marsden,  26  Ch.  D.  783.  As  to 
the  effect  of  the  Trustee  Act,  1888,  see 
post,  p.*1928. 

(m)  3  Meriv.  431. 

(n)  ToUer,  429. 

(o)  See  Ex  parte  Gohnan,  2  Dea.  & 
Ch.  584.  Where  the  bankrupt  is  one 
of  several  executors,  and  has  before 
his  banlcruptcy  received  a  part  of  the 


assets,  the  other  executors  may  prove 
the  amount  against  his  estate :  Ex  parte 
Brown,  1  Dea.  &  Ch.  118.  Ex  parte  Phil- 
lips, 2  Deac.  334. 

(oo)  Ex  parte  Shaw,  1  Glyn  &  Jam. 
127.  Ex  parte  Wyatt,  2  Deac.  &  Ch.  211. 

(p)  Ex  parte  Leeke,  2  Bro.  C.  C.  597. 
Ex  parte  Shaw,  1  Glyn  &  Jam.  127.  Ex 
parte  Colraan,  2  Deac.  &  Ch.  584.  Ex 
parte  Moody,  2  Rose,  413. 

[•1898]     [•1899] 
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he  might  be  brought  up  on  a  habem  corptis  before  the  chaneeUor, 
and  discharged  (q), 

A  defaulting  executor  or  administrator  who  becomes  bankrupt 
is  protected  from  attachment  by  sect.  10  of  the  Bankruptcy  Act, 
1883  (r),  and  if  he  becomes  bankrupt  after  he  has  been  attached  he 
may  be  released ;  he  is  protected  from  arrest  by  the  order  in  bank- 
ruptcy (s). 

The  issue  of  a  summons  under  rule  3  of  order  LV.  does  not  in- 
terfere with  or  control  any  power  or  discretion  vested 

Interference    with    ,  i      .    •  . 

the  discretion  of  m  auy  cxccutor,  admmistrator,  or  trustee,  except  so  far 

executors  Ac  v  i  /  /at 

as  such  interference  or  control  may  necessarily  be  in- 
volved in  the  particular  relief  sought  {t). 
Even  a  judgment  for  administration  does  not  deprive  executors 
or  trustees  of  the  right  to  exercise  a  discretionary  power 

Effect  of  a  judg.  ,     ,    .       ^,  ,    r'  ^  «  ^v  . 

meiit  for  adminis.  vestcd  m  thcm  (u),  cxccpt  SO  far  as  the  exercise  con- 
flicts with  the  order  {x) ;  for  instance,  they  can  exercise 
a  power  of  appointing  new  trustees  (y) :  but  the  court  wiU  see  that 
improper  persons  are  not  appointed,  and  if  a  person  of  whom  the 
court  does  not  approve  is  appointed,  it  will  call  on  the  trustees  to 
make  a  fresh  appointment  (z).    The  fact  that  the  decree  directs  the 
appointment  d)t  new  trustees  does  not  take  from  the  trustees  their 
right  of  appointment  (a).    An  administration  decree  does  not  pre- 
vent trustees  from  exercising  a  power  of  sale  (ft). 
Where  a  testator  has  given  a  pure  discretion  to  trustees  as  to  the 
exercise  of  a  power,  the  court  will  not  enforce  the  exer- 

Discretionary  pow-      .  ^_  *  .,.1  .ia.i^         a  ii^ 

er  given  to  trus-  CISC  of  the  powcr  agaiust  the  wish  of  the  trustees,T  but 

it  •will  prevent  them  from  exercising  it  improperly  (r) ; 
and  even  where  the  power  is  coupled  with  a  trust  or  duty,  the  court 
will  enforce  the  proper  and  timely  exercise  of  the  power,  but  will 
not  interfere  with  the  discretion  of  the  trustees  as  to  the  particular 
time  or  manner  of  their  bona  fide  exercise  of  it  {d). 


(q)  Wheldale  v.  Wheldale,  16  Yes. 
376.     3  Madd.  Pract.  458,  2nd  edit. 

(r)  Cobham  v.  Dalton,  L.  R.  10  Ch. 
655.  Nowell  v,  NoweU,  W.  N.  1876,  p. 
248.    Re  Neil,  W.  N.  1882,  p.  46. 

(s)  Re  Manning,  30  Ch.  D.  480. 

(0  R.  S.  C.  Ord.  LV.  r.  12. 

(m)  Tempest  v.  Lord  Oamoys,  21  Ch. 
D.  571,  576,  note,  Re  Gadd,  23  Ch.  D. 
134.     Re  Burrage,  62  L.  T.  752. 

f*t900] 


(x)  Re  HaU,  33  W.  R.  508. 

(y)  TempeBt  v.  Lord  Camoys,  rnipro. 
Re  Gadd,  supra, 

(z)  Re  Gkuld,  mpra, 

(a)  Re  Gadd,  supra, 

(6)  Re  Mansel,  33  W.  R.  727. 

t  See  American  note  at  end  of  this 
chapter. 

(c)  Tempest  v.  Lord  Camoys,  supra, 

{d)  Re  Burrage,  62  L.  T.  N.  S.  752. 
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The  remedy  of  a  creditor  of  the  business  for  a  debt  incuiTed  since 
the  death  of  the  testator  or  intestate,  is  against  the  ex- 
ecutor or  administrator  personally,  and  not  against  the  ^"ftL^baaS^as! 
estate  of  the  deceased  (e)  j  and  the  creditor's  remedy  is 
by  action  at  law  against  the  executor  or  administrator,  and  he  has 
no  right  to  have  the  estate  of  the  deceased  administered  (/).  But  a 
creditor  of  the  business  whose  debt  has  been  incurred  since  the  de- 
cease, can  make  the  executor  render  to  him  an  account  ^  creditoi's  right 
of  the  assets  of  the  deceased  which  have  been  employed  iSitoTmpioy^^ta 
in  the  business  since  the  death  (g).  *  buainew. 

As  has  been  pointed  out  in  the  chapter  on  Remedies  for  an  Execu- 
tor in  Equity,  where  the  executor  or  administrator  Remedy  of  a  widi- 
properly  carries  on  the  business  of  the  deceased,  he  is  ^^^"^  *pro^riy 
entitled  to  be  indemnified  out  of  the  assets,  which  are  "^^"^^  ^°* 
authorized  to  be,  or  can  be,  otherwise  properly  applied  (A)  for  the 
purposes  of  the  business.  In  such  case,  creditors  whose  debts  have 
been  incurred  since  the  death  of  the  deceased,  are  entitled  to  stand 
in  the  place  of  the  executor  or  administrator,  and  to  claim  that  the 
fund,  out  of  which  he  is  entitled  to  indemnity,  shall  be  applied  in 
payment  of  their  debts  (t). 

Where  the  executor  is  in  default  to  the  specific  trust  estate  he  is 
authorized  to  employ  in  the  trade,  the  creditors  of  the  ^here  executor  in 
trade  are  in  no  better  position  than  the  executor  him-  ^«**^'- 
self,  and  •as  he  is  only  entitled  to  be  indemnified  against  the 
debt  he  has  incurred  in  carrying  on  the  trade  upon  the  terms  of 
making  good  his  default,  the  creditors  are  only  entitled  to  have 
their  debts  paid  out  of  the  specific  assets  when  the  default  is  made 
good  (*). 

Where  neither  the  whole  nor  any  specific  part  of  the  estate  is 
properly  applicable  to  carrying  on  the  trade,  creditors  _. 

^      \      /      5  .    T  1     .      -1   T  Wliere  no  specific 

of  the  busmess  have  no  right  to  recover  their  debt  out  part  of  eatate  can 

be  employed  in  car* 

of  the  trust  funds  (Z),  but  they  are  entitled  to  any  in-  jying  on  the  bn«i- 
terest  the  executor  may  have  in  such  trade  as  against 


neM: 


{e)  Farhall  t?.  Farhall,  L.  R.  7  Ch.l23.  carried  on  for  the  purpose  of  being 

(/)  Owen  r.  Delamere,  L.  R.  15  Eq.  realized. 

134.     Strickland  t?.  Symons,  26  Ch.  D.  (t)  Ex  parte  Garland,  10  Ves.  120.  Ex 

245.  parts  Edmonds,  4  D.  F.  &  J.  488. 

ig)  Thompson  v,  Dnnn,  L.  R.  5  Ch.  (Jc)  Re  Johnson,  15  Ch.  D.  548. 

573.  (0  Strickland  r.  Symons,  22  Ch.  D. 

{h)  E.g,,  where  the  business  is  only  666.     26  Ch.  D.  245. 
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the  trust  estate,  e.gr.,  the  right  to  be  repaid  moneys  he  has  advanced 
or  become  liable  to  pay  in  respect  of  the  business  (m). 
The  executor  is,  as  against  the  beneficiaries,  entitled  to  be  indem- 
nified by  the  trust  estate  a^nst  the  debts  incurred  by 

right  of  indemnity    ,.        .  .  xr      x_    j  ^     is  xi_  -is  _x    'u 

M  against  creditors  him  m  conymg  on  the  trade  out  of  the  specific  i)art  of 

the  testator's  estate,  which  he  is  authorized  by  the  will 
to  employ  in  the  trade,  but  this  right  to  indemnity  does  not  apply 
as  against  the  creditors  of  the  testator  unless  such  creditors  had 
knowledge  that  the  testator's  business  was  being  carried  on  by  the 
executor,  and  have  acquiesced  in  such  trading  (n). 
Where  the  executor  of  a  deceased  trader  had  carried  on  his  busi- 
ness for  three  years  after  his  death,  in  accordance  with 

Dowse  v.  Gorton.  » 

the  provisions  of  his  will  and  with  the  assent  of  the 
testator's  creditors,  the  Court  of  Appeal  held  that  the  executors  had 
a  right  to  be  indemnified  against  all  liabilities  incurred  by  them  in 
carrying  on  the  trade  out  of  the  assets  acquired  subsequently  to  the 
testator's  death,  and  that  their  right  to  indemnity  was  confined  to  such 
assets,  and  it  also  held  that  the  trade  creditors  of  the  executors  were 
entitled  to  stand  in  the  place  of  the  executors  in  enforcing  their 
claim  (o).  The  House  of  Lords,  on  appeal,  held  that,  as  the  creditors 
of  the  testator  had  acquiesced  in  the  business  being  carried  on  by  •the 
executors,  the  executors  were  entitled  to  be  indemnified  out  of  the 
testator's  estate  against  the  liabilities  which  they  had  properly  incurred 
in  carrying  on  the  business,  and  that  their  right  to  indemnity  was 
not  limited  to  the  assets  acquired  subsequently  to  the  testator's  death, 
and  that  the  executors  were  entitled  to  indemnity,  not  only  as  against 
the  beneficiaries,  but  also  as  against  the  testator's  creditors  (p). 

The  effect  of  giving  the  executors  so  wide  a  right  of  indemnity  is 
Priority  of  credi-  to  givc  the  crcditors  of  the  business,  subsequent  to  the 

tors  of  the  execu-  7^  _  .      ,  _ 

toi^.  testator's  death,  a  priority  over  the  creditors  of  the 

testator  in  cases  where  they  acquiesced  in  the  trading.  This  makes 
it  exceedingly  important  for  the  creditors  of  a  deceased  trader  to 
protect  themselves  against  the  risk  of  the  executors  carrying  on  the 
business  at  a  loss  by  requiring  the  estate  to  be  administered  without 
delay. 

In  cases  like  Dowse  r.  Gorton,  where  the  business  has  been  carried 
on  after  the  testator's  death,  and  the  estate  is  insolvent,  the  rights 

(w)  Re  Evans,  34  Ch.  D.  597.  (0)  Re  Gk)rton,  40  Ch.  D.  536. 

(w)  Dowse  f?.  Gorton,  [1891]  A.  C.  (p)  Dowse  r.  Gorton,  [1891]  A.  C. 

190.  190. 
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of  the  creditors  of  the  testator,  and  the  creditors  of  the  executors, 
will  conflict,  and  the  question  whether  a  creditor  of  conduct  of  pro- 
the  one  class  or  the  other  is  to  have  the  conduct  of  ^*««^»"8»- 
the  {Cdministration  proceedings  wiU  probably  be  governed  by  the 
extent  to  which  the  estate  is  deficient.  If,  for  example,  the  estate  is 
likely  to  be  sufficient  only  t-o  pay  the  ci-editors  of  the  executors,  it 
may  be  that  the  conduct  of  the  proceedings  will  be  given  to  one  of 
them,  but  if  there  is  likely  to  be  a  surplus  after  satisfying  the  claims 
of  the  creditors  of  the  executors,  the  conduct  of  the  proceedings 
should  be  given  tx)  a  creditor  of  the  testator  as  having  the  greater 
interest  in  the  administration. 

In  claims  by  creditors  against  the  estate  of  a  dead  man  the  court 
looks  with  suspicion  upon  a  claim  which  is  supported  uncorroborated 
only  by  the  uncorroborated  evidence  of  the  claimant  (g),  °^*'"** 
but  there  is  no  rule  of  law  which  precludes  a  claimant  from  recover- 
ing against  the  estate  of  a  deceased  person  on  his  own  •testimony 
without  corroboration,  although  the  court  will  in  general  require  such 
corroboration  (r). 

It  has  btpen  shown,  in  a  previous  part  of  this  work  (s),  under  what 
<3ircumstances  an  executor  may  retain  a  legacy,  by  way 
of  set-off  against  a  debt  due  from  the  legatee  to  the 
testator  (t).  But  the  executor  cannot  set  off,  against  a  demand  upon 
him  as  executor,  a  debt  due  to  him  individually  [u). 

The  usual  form  of  relief  now  given  by  the  Chancery  Division  against 
an  executor  or  administrator  is  to  compel  him  to  prop- 

*^  I-      x-     Meaning    of  "ad- 

erly  account  for  the  assets  of  his  testator  or  intestate,  ministration    ac- 

tlon  " : 

and  to  see  that  these  assets  are  properly  distributed 


Set-off. 


(g)  Hill  V,  Wilson,  L.  R.  8  Ch.  888. 

(r)  Re  Hodgson,  31  Ch.  D.  177.  See 
also  Re  Farman,  57  L.  J.  Ch.  637,  639. 
See  ante,  pp.*1658,  *1659. 

(s)  Ante,  p.  *1171  et  seq.  See  also 
Richards  v,  Richards,  9  Price,  219. 

{t)  In  Re  Knapman,  18  Ch.  D.  300, 
legatees  brought  an  action  against  the 
executor,  seeking  revocation  of  pro- 
bate. While  this  action  was  pending 
they  mortgaged  their  shares.  They 
f  aUed  in  the  action,  and  were  ordered  to 
pay  costs.  Subsequently  they  brought 
an  action  for  the  administration  of  the 


estate.  The  executor  was  held  entitled 
to  set-off  the  costs  in  the  probate  ac- 
tion against  the  legacies,  notwithstand- 
ing the  incumbrances.  But  see  Re  Har- 
rald,  52  L.  J.  Ch.  436. 

(«)  Whitaker  r.  Rush,  Ambl.  407. 
Medlicot  v.  Bowes,  1  Ves.  Sen.  208. 
Gale  V.  Luttrell,  1  Younge  &  Jerv.  180. 

Ante,  pp.  *1781,*1846.     But  in r. 

Wood,  2  P.Wms.  131,  money  lent  and 
goods  delivered  by  the  executor  to  the 
legatee  were  held  to  be  in  part  pay- 
ment, and  the  court  said  that  the  ex- 
ecutor, if  sued  in  equity  for  the  legacy, 

[•1903] 
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amongst  the  persons  entitled  to  them,  namely,  first,  the  creditors  of 
the  deceased,  and,  secondly,  the  beneficiaries  under  the  will  or  the 
persons  entitled  under  the  intestacy.t 
An  administration  action,  Uke  other  actions,  can  usually  be  com- 
menced by  the  issue  of  a  writ  of  summons,  but  the 

how  commenced :  _  «  .^       «  r^         ,    ^r^r^t^  -i      -i     ^    • 

rules  of  the  Supreme  Court,  1883,  provide  that,  in  some 
cases,  creditors  or  beneficiaries  can  commence  proceedings  against 
executors  or  administrators  by  originating  summons,  and  in  such 
proceedings  obtain  full  or  partial  administration  of  the  dead  man's 
estate. 

Rules  3  and  4  of  Ord.  LV.  of  the  rules  of  the  Supreme  •Courts 
originatiDg  sum-  1883,  dealing  with  originating  summonses,  will  be 
mons.  found  sct  out  iu  the  chapter  on  remedies  for  an  execu- 

tor in  equity  (r). 

A  creditor  is  entitled  to  obtain  an  order  for  administration  upon 
When  a  creditor  ^^  originating  summous,  where  the  dispute  as  tOx  his 
c?^tSS?°by%5m."  debt  depends  on  a  question  of  law,  but  not  where  his 
™®°®-  debt  depends  on  disputed  facts  (a?) ;  in  the  latter  case, 

he  should  commence  proceedings  by  writ  of  summons. 

Ord.  LV.  r.  4,  only  authorizes  an  administration  summons  to  be 
taken  out  by  a  creditor  against  executors,  administra- 

Proceedings  before  **  ,  .    .         , 

probate  or  letters  tors,  and  trustecs,  and  an  originating  summons  taken 

of    administration  ',  ,.         '  .  °  ,     «  ,      .    . 

granted  must  be  by  out  by  a  crcditor  agaiust  an  executor  before  adminis- 
tration is  entirely  bad  (y). 
An  annuitant  whose  annuity  is  not  in  arrear,  is  not  a  creditor,  and 
cannot  apply  for  administration  of  the  estate  of  the  de- 

by  annuitantk 

ceased,  even  although  the  estate  of  the  deceased  is  not 
sufScient  to  pay  the  estimated  value  of  the  annuity  as  well  as  the 
other  debte  aSd  liabiUties  (.). 

There  is  only  jurisdiction  on  an  originating  summons  to  decide 
Mattew  which  can  such  matters  as  could  have  been  decided  in  an  admin- 
^8?na«^  **rom.  istratiou  suit,  as,  for  instance,  points  relating  to  the 
'°°°*'  administration  of  the  estate  and  questions  between  ex- 

ecutors and  legatees,  there  is  no  jurisdiction  on  such  a  summons 
to  decide  questions  as  against  persons  claiming  adversely  to  the 

might  have  insisted  that  the  legatee  (r)  See  aitf^,  pp.*1806,*1808. 

had  received  so  much  of  it  by  money  (x)  Re  Powers,  30  Ch.  D.  291. 

and  goods.  (y)  Re  Leask,  W.  N.  1891,  p.  159. 

t  See  American  note  at  end  of  this  (r)  Re  Hargreaves,  44  Ch.  D.  236. 
chapter. 
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estate  (a),  or  questions  as  to  legal  devises  or  between  legal  devi- 
sees (&). 

Unless  the  objection  to  the  want  of  jurisdiction  is  taken  in  the 
conrt  below,  it  appears  that  the  Court  of  Appeal  will 
not  entertain  the  objection  (c),  and  the  objection  must  when  the  Direction 

-  to  the  Jarisdiction 

be  taken  in  chambers  or  the  defendant  will  not  be  must  be  taken. 
allowed  his  costs  of  the  adjournment  into  court  {d). 

*It  is  questionable  whether  an  originating  summons  is  a  proper 
proceeding  on  which  to  raise  a  question  of  breach  of  trust  against 
trustees  (e). 

An  originating  summons  should  not  be  taken  out  to  obtain  pay- 
ment of  a  disputed  debt  where  the  dispute  turns  on  a 

*  *  Determining  a  dis- 

matter  of  fact,  but  when  the  question  depends  merely  puteddebtonorfg- 

'J.       -n    1.     J      -J    J  V  inating  summona. 

on  a  question  of  law,  it  will  be  decided  on  an  applica- 
tion by  originating  summons  without  putting  the  parties  to  another 
proceeding  (/). 

Notice  should  be  given  of  intention  to  raise,  on  the  hearing  of  the 
summons,  any  question  arising  under  the  Statute  of 

_  ,     r^v        in  .  1        ,?  -.  .  11..  Notice  of  Intention 

Frauds  {g).    The  notice  should  be  given  by  letter  or  to  r&ise  statute  of 

tw%  1       •  Frauds. 

affidavit. 

In  order  to  prevent  inconvenient  preference  in  the  administration 
of  the  assets,  as  well  as  to  avoid  the  burden  which  sev-  Practice  in  an  ad- 
eral  suits  by  several  creditors  could  not  fail  to  bring  tion. 
on  the  fund  to  be  administered,  a  Court  of  Equity  always  allowed  a 
creditor  to  sue  on  behalf  of  himself  and  the  other  creditors  of  the 
deceased,  and  has  thereupon  directed  a  general  account  of  the 
estate  and  debts  to  be  taken  against  the  executor  or 
administrator  (%),  or,  if  assets  were  admitted,  and  the 

(a)  Be  Boyle,   43  Ch.  D.   18.     Be  {g)  Be  Sbearman,  2  Times  Bep.  236. 

Bridge,  66  L,  J.  Ch.  779.     Be  Glad- '  (/*)  Mitf .  PL  193,  5th  edit.    A  cred- 

stone,  W.  N.  1888,  p.  185.  iter  having  debitum  in  prcesenH  solven- 

(h)  Be  Carlyon,  56  L.  J.  Ch.  219.    Be  dum  in  futuro  may  maintain  such  a 

Davies,  38  Ch.  D.  210.  suit :  Whitmore  v.  Oxborrow,  2  Y.  & 

(c)  Be  Turcan,  58  L.  J.  Ch.  101.  Coll.  Ch.  C.  13 :  And  so  may  a  claimant 

(d)  Be  Davies,  supra,  imder  a  voluntary  covenant :  Watson  v, 

(e)  Kekewich,  J.,  in  Be  Weall,  37  W.  Parker,  6  Beav.  283,  note  («).  After  a 
B.  779.  But  see  Ann,  Pr.  1893,  p.  919.  decree  in  the  suit,  the  executor  cannot 
See  also  Be  Giles,  43  Ch.  D.  391.  do  any  act  to  affect  the  relative  rights 

(/)  Be  Powers,  30  Ch.  D.  291.     See  of  creditors :  By  Sir  John  Leach,  M.B., 

Ord.  LV.  r.  3,  set  out  in  the  chapter  on  in  Shewen  v,  Vandenhorst,  2  Buss.  & 

Bemedies  for  an  Executor  in  Equity,  M.  75.    1  Buss.  &  M.  347,  S.  C. 
p.  *1806. 
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debt  admitted  or  proved,  has  made  an  immediate  decree  for  pay- 
ment (i). 
Upon  the  same  principle  a  legatee  has  always  been  permitted  to 
sne  on  behalf  of  himseU  and  other  legatees :  and,  even 
under  the  old  practice,  a  bill  has  been  admitted  by  a 
*person  claiming  under  a  general  description  on  behalf  of  himself 
and  the  other  persons  equally  entitled  under  the  same  description  (k). 
Creditors,  legatees  (whether  specific,  pecuniary,  or  residuary),  dev- 
Remedy    in    the  ^sc^s  (whcthcr  iu  trust  or  othcrwisc),  heirs-at-law  or 
County  Court       ^^^^  ^f  -^^^  ^^^  bring  actious  against  executors  or  ad- 
ministrators in  the  County  Court  for  an  account  or  administration. 
The  jurisdiction  of  the  Coimty  Court  is,  for  this  purpose,  limited 
to  cases,  in  which  the  personal  or  real,  or  personal  and 

Limit  of  Jurisdic-  ,  '  .  *  ,      .     .  , . 

tion  In  the  County  real  cstatc,  agamst  or  for  an  account  or  adnunistration 

of  which  the  demand  may  be  made  does  not  exceed  in 
amount  or  value  the  sum  of  500Z.  (?). 

The  County  Court  has  also  jurisdiction  in  daims  for  the  execution 

of  of  trusts,  in  which  the  trust  estate  or  fund  does  not 

exceed  in  amount  or  value  500?.  (m). 

The  Chancery  Division  has  concurrent  jurisdiction  in  the  above 

matters  with  the  County  Court.    Where  an  action  is 

ch.  Div.  to  the  commcuccd  iu   the  Chancery  Division  which  might 

have  been  commenced  in  the  County  Court,  any  of  the 
parties  can  apply  for  its  transfer  to  the  County  Court,  and  the  judge 
has  power  on  such  an  application,  or  without  such  an  application,  to 
make  an  order  transferring  the  action  to  the  County  Court,  and 
thereupon  the  action  proceeds  in  the  Coxmty  Court  as  if  originally 
brought  there  (n).  It  has  not  been  the  practice  to  make  such  an 
order  of  transfer  without  special  reason  (o). 

Where  administration  of  personal  estate  only  is  sought,  a  creditor 
Creditor  suing  on  suiug  need  uot  statc  himself  as  suing  on  behalf  of  •Aim- 


Execution 

trusts. 


(t)  Woodgate  v.  Field,  2  Hare,  211. 

{k)  Mitf.  Plead.  169,  4th  edit.  The 
legatee  of  an  annuity  charged  upon 
residue  is  entitled  to  administer :  Wol- 
laston  V,  WoUaston,  7  Ch.  D.  58. 

(l)  51  &  52  Vict.  c.  43,  s.  67,  sub-s.  1. 

(m)  51  &  52  Vict.  c.  43,  s.  67,  sub-s. 
2.  In  general  the  action  must  be  com- 
menced in  the  court  within  the  district 
of  which  any  of  the  defendants  dwell 

[•1906]     [•1907] 


or  carry  on  business,  or  livo  in,  or  in 
the  court  of  the  district  in  which  the 
defendants  or  one  of  them  dwell  or  car- 
ried on  business  at  any  time  within  six 
calendar  months  next  before  the  com- 
mencement of  the  action :  51  &  52  Vict 
c.  43,  s.  74,  and  Ann.  Ck)unty  Ck>urt8 
Practice,  1693,  pp.  68,  538. 

(n)  51  &  52  Vict.  c.  43,  s.  69. 

(o)  Picard  t?.  Hine,  18  L.  T.  704. 
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self  and  all  the  other  creditors  of  the  deceased  {p),  and  ^^Hf^!^^^^^- 
the  late  Master  of  the  Bolls  said  it  was  no  longer  the  ^^• 
practice  to  sue  in  such  form  {q) ;  but  there  is  nothing  in  the  rules 
of  the  Supreme  Court  to  prevent  such  a  form  of  action  from  being 
adopted,  and  in  practice  the  plaintiff  very  often  sues  in  that  form. 
A  creditor  who  sues  on  hehalf  of  himself  and  all  other  the  creditors  is 
entitled,  where  the  estate  proves  insufficient  for  payment  of  debts,  to 
costs,  as  between  solicitor  and  cUent  (r),  and  imtil  it  is  decided  that 
the  use  of  the  words  is  immaterial,  it  will  be  wise  where  a  creditor 
is  suing  to  use  this  particular  form  of  words. 

"  If  a  creditor  files  a  bill  on  behalf  of  himself  and  all  the  other 
creditors,  and  it  turns  out  that  the  estate  applicable  to 
the  payment  of  debts  is  insufficient,  the  estate  belongs  SISg  oS'toh^f*^f 
to  the  creditors  exclusively ;  and,  therefore,  if  a  credi-  cieStor/to  cwu  f 
tor  has,  for  the  benefit  of  all  the  other  creditors,  insti- 
tuted a  suit,  in  which  he  has  recovered  a  fund,  it  is  extremely  un- 
reasonable that  the  fund  which  would  be  divisible  among  the  credi- 
tors pro  rata,  should  be  applied  in  payment  of  debts  without  recoup- 
ing that  creditor  what  he  has  properly  expended  in  recovering  the 
fimd,  and  he  is  clearly  entitled  to  his  costs  as  between  solicitor  and 
client,  and  not  as  between  party  and  party  only  "  («). 

It  is  sufficient,  if  it  appears  from  the  statement  of  claim,  that  the 
creditor  sues  on  behalf  of  all  other  creditors,  although  it  does  not 
appear  on  the  writ,  and  the  writ  need  not  be  amended  (t). 

The  rule  applies  equally  to  the  case  of  a  creditor  who  obtains  the 
conduct  of  an  action  originally  commenced  by  a  legatee  or  where  he  obtains 
or  next  of  kin  (w).  ^^°^^*^*  °' »*'**°"- 

•Where  a  creditor  sues  for  administration  of  the  real  and  personal 
estate  of  a  testator  or  intestate,  and  there  is  no  devise  creditor  muat  so 
of  the  real  estate  to  trustees  with  power  to  sell  and  u*^^dJjSSi*^i^ 
give  receipts,  it  appears  that  the  writ  must  be  indorsed  ®***^- 
with  a  daim  by  the  plaintiff  "  on  behalf  of  himself  and  all  other 
creditors^  {x), 

(p)  Bray  v,  Tofield,  18  Ch.  D.  554.  approved  of  by  Kay,  J.,  in  ]4e  McBea, 

Be  Blount,  27  W.  R.  865.  32  Ch.  D.  613,  615. 

(q)  In  Bray  r.  Tofleld,  aiipra.  {t)  Eyre  v.  Cox,  24  W.  R.  137. 

(r)  Re  Richardson,  14  Ch.  D.  611.  («)  Re  Richardson,  14  Ch.  D.  611. 

Re  McRea,  32  Ch.  D.  613.  (x)  Re  Royle,  5  Ch.  D.  540.    See  also 

(«)  Kindersley,  V.-C,  in  Thomas  v.  Re  Vincent,  26  W.  R.  94. 
Jones,  1  Dr.  &  Sm.  134, 136.    Cited  and 
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There  is  nothing  to  prevent  other  creditors  or  legatees  from  in- 
stituting a  second  action  for  administration  ^  and  as  it 
ing  in  another  ac-  is  possiblc  that,  bcforc  the  ordcr,  the  litigating  creditor 

may  stop  his  action,  the  court  permits  the  actions  to 
go  on  together  until  a  decree  in  one  of  them  is  obtained  (y).  So, 
also,  in  the  case  of  several  persons  claiming  under  the  same  general 
description.  And  when  the  usual  order  has  been  obtained  in  one  of 
such  actions,  if  another  action  is  instituted,  praying  no  further  relief 
than  might  be  had  in  the  former  action,  the  parties  to  such  former  ac- 
tion ought  to  apply  to  have  the  proceedings  in  the  latter  action  trans- 
ferred to  the  judge  in  whose  court  the  proceedings  under  the  decree 
are  pending,  and  to  have  the  second  action  stayed  by  him  (2)  j  other- 
wise the  costs  of  it  may  be  dealt  with  as  costs  in  their  action  (a). 

On  the  application  to  stay  the  proceedings,  the  question  is,  whether 
Question  on  appii-  "^^  actiou  which  is  sought  to  bc  stayed  asks  some- 
cations  to  stay.  thing  morc  thau  could  be  obtained  under  the  existing 
order  {ad).  *As,  for  instance,  where  more  complete  q,nd  beneficial 
relief  is  sought  or  can  be  obtained  in  the  second  suit  (ft),  or  further 
questions  raised,  such  as  willful  default  or  breaches  oMrust  (c).  Even 
where  the  second  suit  goes  further  than  the  first,  proceedings  in  the 
second  action  have  been  stayed  on  the  executor  or  administrator 
undertaking  not  to  object  to  any  additions  to  the  decree  in  the  first 
action  which  the  judge  may  think  fit  to  add  in  chambers  ((f). 


(y)  Woodgate  r.  Field,  2  Hare,  211, 
214.  As  to  staying  proceedings  in  the 
other  suits,  see  Hawkes  t*.  Barrett,  5 
Madd.  17.  Turner  t\  Dorgan,  12  Sim. 
504.  Reid  v.  Territt,  1  Coll.  1.  Dry- 
den  <?.  Foster,  6  Beav.  146.  Frowd  t?. 
Baker,  4  Beav.  76.  Portarlington  t?. 
Darner,  2  Phill.  Ch.  C.  262.  Duffort  t?. 
Arrowsmith,  7  De  G.  M.  &  G.  434.  Har- 
ris f7.  Gandy,  1  De  G.  F.  &  J.  13. 

(j)  As  to  applications  to  stay  where 
one  of  the  actions  is  in  the  Palatine 
Court,  see  Re  Williams,  W.  N.  1882, 
p.  6.  Townsend  r.  Townsend,  23  Ch.  D. 
100.  Wynne  i\  Hughes,  26  Beav.  377. 
Re  Longdendale  Cotton  Co.,  8  Ch.  D. 
150. 

(a)  Therry  r.  Henderson,  1  Y.  &  C. 
Ch.  C.  481. 

[•1909] 


(an)  Rigby  v.  Strangways,  2  PhilL 
Ch.  C.  175.  Rump  t'.  Greenhill,  20 
Beav.  512.  Plunkett  v,  Lewis,  11  Sun. 
379.  See  also  Suisse  v.  Lowther,  2 
Hare,  424.  Gwyer  v.  Peterson,  26  Beav. 
83.  Hoskins  v.  Campbell,  2  Henmi.  & 
MiUer,  42.  Belcher  r.  Belcher,  2  Dr.  & 
Sm.  444. 

(&)  Re  McRae,  25  Ch.  D.  16.  Bulgen 
V,  Sage,  3  M.  &  Cr.  683.  Taylor  r. 
Southgate,  4  M.  &  Cr.  203.  Underwood 
r.  Jee,  1  Mac.  &  G.  276.  Pickford  r. 
Hunter,  5  Sim.  122. 

(c)  Zambaco  r.  Cassavelli,  L.  R.  11 
Eq.  439. 

(d)  Gwyer  r.  Peterson,  26  Beav.  83. 
Matthews  «>.  Palmer,  11 W.  R.  610.  Van 
Bunan  r.  Piffard,  13  W.  R.  425. 
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The  ordinary  practice  is  to  allow  the  action  in  which  a  decree  has 
first  been  obtained  to  proceed  and  to  stay  the  other 

J .         .  .  General  practice. 

action  (e). 

If  the  decree  has  been  "  snapped/'  or  unfairly  obtained  (/),  or  the 
action  in  which  it  was  obtained  improperly  instituted 
(a),  the  court  will  either  not  stay  the  other  action  or  wiiere  the  decree 

liu  been  wrongly 

will  give  the  conduct  of  the  action  in  which  the  decree  obtained. 
has  been  made,  to  the  plaintiff  in  the  other  action  (A). 

Where  the  first  action  is  stayed  because  a  decree  has  been  made 
in  a  later  action,  the  conduct  of  the  second  action  will  conduct  of  the  pro- 
usually  be  given  to  the  plaintiff  in  the  first  action  (i) ;  ^®®^'"«»- 
it  makes  no  difference  in  this  respect,  that  one  of  the  actions  is  in  the 
Palatine  Court  (Af).  The  court  will,  of  course,  depart  from  this  rule, 
on  the  ground  of  the  special  circumstances  of  the  case ;  for  instance, 
where  the  coui-t  comes  to  the  conclusion  that  the  object  of  the  plaint- 
iff in  the  first  action  is  not  the  hona  fide  administration  of  the  es- 
tate (Z). 

♦In  some  cases  the  first  action  will  be  partially  stayed,  and  Uberty 
given  to  the  plaintiff  in  the  first  action  to  prove  in  the 
second  action  for  what  he  may  eventually  establish  in  Partial  stay, 
the  first  (m). 

Where  an  order  has  been  made  by  any  judge  of  the  Chancery 
Division,  for  the  administration  of  the  assets  of  any  Transfer  of  actions 
testator  or  intestate,  the  judge  in  whose  court  such  ad-  SJ^^adminhftratoS 
ministration  is  pending  has  power,  without  any  further  S^JSn*  oAt?' imji 
consent,  to  transfer  to  himself  any  cause  or  matter  ^e»»nade. 
pending  in  any  other  court  or  division,  brought  or  continued  by  or 
against  the  executors  or  administrators  of  the  testator  or  intestate  (n). 
In  dealing  with  a  creditor's  action,  when  transferred  to  him,  he  will 
be  governed  by  the  same  principles  as  formerly  governed  the  court 
in  staying  proceedings  in  such  actions. 

The  application  for  transfer  of  an  action  brought  or  continued 


(e)  Seton,  5th  edit.  705. 

(/)  Harris  r.  Gandy,  1  D.  P.  &  J.  13. 

Ig)  Frost  t?.Ward,  2  D.  J.  &  S.  70. 

(/<)  Rhodes  r.  Barret,  L.  R.  12  Eq. 
479. 

(i)  Zambaco  v.  Gassavelli,  L.  R.  11 
Eq.  439.  Kenyon  r.  Eenyon,  35  Beav. 
300.  Belcher  r.  Belcher,  2  Dr.  &  Sm. 
444.    Frost  v.  Frost.  2  D.  J.  &  8.  70. 


(k)  Be  Swire,  21  Ch.  D.  647.  Towns- 
end  V,  Townsend,  23  Ch.  D.  100. 

(/)  Re  Swire,  supra, 

{m)  Dryden  r.  Foster,  6  Beav.  146. 
Re  Smith's  Estate,  33  L.  T.  N.  S.  804. 
Crowe  V.  Russell,  4  C.  P.  D.  186. 

(n)  R.  S.  C.  1883,  Ord.  XLIX.  r.  5. 
For  transfer  in  other  cases,  see  Ord 
XLIX. 
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against  an  executor  or  administrator,  alter  an  administration  order, 
Tiie  appiicfttioii,  0*"^  ^  made  ex  parte  by  any  party  to  either  action  (o). 
how  made.  j^  must  be  made  to  the  judge  who  made  the  adminis- 

tration order  (^). 

This  power  of  transfer  takes  the  place  of  the  old  practice,  which 
was,  after  a  decree  for  administration  had  been  made,  for  the  judge 
of  the  Court  of  Chancery  making  the  administration  decree,  to  re- 
strain proceedings  against  the  executor  or  administrator  by  creditors 
by  granting  injunctions  agaiust  such  other  creditors. 

The  action  to  be  transferred  must  be  one  brought  against  the  ex- 
ecutor gwa  executor,  and  not  one  for  which  the  executor  is  personally 
liable  (g). 

The  old  practice  was  that  a  plaintiff  at  law  was  entitled,  unless 
his  claim  proved  unfounded  (r),  upon  the  injunction 

Right  of  creditor  x   j   x     v  '  i.       ij  xi.  x-  ^     \x.     ll 

bringing  secsondac-  •bcmg  granted,  to  his  costs  of  the  action  up  to  the  time 

when  he  had  notice  of  the  decree  («).  And  if  the  cred- 
itor commenced  his  action  at  law  before  biU  filed,  and  then  dis- 
continued it,  and  came  in  under  the  decree,  he  would  be  entitled  to 
prove  his  costs  at  law,  in  addition  to  his  debt  (f).  He  was  also  en- 
titled to  the  costs  of  the  motion  to  restrain  him  from  suing  at  law 
(u).  But  he  was  not  allowed  the  costs  of  fm-ther  proceedings  at  law 
after  actual  notice  of  the  decree  (x),  nor  iu  such  case  his  costs  of  the 
motion  to  restrain  his  proceedings  (y).    If,  however,  the  executor 


(0)  Ann.  Pr.  1893,  p.  834. 

(p)  R.  S.  C.  1883,  Ord.  XLEX.  r.  5. 

(g)  Chapman  v.  Mason,  40  L.  T.  N.  S. 
678.    See  also  Be  Timms,  26  W.  B.  692. 

(r)  King  r.  King,  34  Beav.  10. 

(«)  Dyer  v.  Kearsley,  2  Meriv.  483, 
note  to  Teirewest  ».  Featherby.  Pax- 
ton  r.  Douglas,  8  Yes.  520.  Ratdiffe 
17.  Winch,  16  Beav.  676.  In  Drewry  r. 
Thaoker,  3  Swanst.  541,  Lord  Eldon 
said  that  the  usual  form  in  which  the 
order  for  the  injunction  was  drawn 
(i.e.,  "on  payment  of  costs")  was  im- 
proper; inasmuch  as  the  parties  enti- 
tled to  the  injunction,  if  they  were  re- 
quired to  pay  costs  as  a  preliminary, 
might,  from  the  situation  of  the  assets, 
be  unable  to  obtain  it  in  time. 

(0  Goate  v.  Fryer,  3  Bro.  Chanc.  Cas. 
23. 

[♦1911] 


(tt)  Jones  r.  Jones,  5  Sim.  678.  But 
see  Anon.  2  Sim.  &  Stu.  424. 

(x)  Paxton  v.  Douglas,  8  Ves.  521. 
Curre  v.  Bowyer,  3  Hadd.  456.  Jones 
r.  Brain,  2  Y.  &  Coll.  Ch.  C.  170. 

(y)  Curre  r.  Bowyer,  3  Madd.  456. 
Jones  r.  Brain,  2  Y.  &  Coll.  Ch.  C.  170. 
See  Hayward  r.  Constable,  2  Younge  & 
CoU.  43.  Moore  r.  Prior,  iMd.  375.  He 
may  be  ordered  to  pay  these  eosts,  if, 
after  bringing  in  his  claim  under  the 
decree,  he  proceeds  with  his  own  suit : 
Beauchamp  v.  Lord  Huntley,  Jacob, 
546.  Gardner  r.  Garrett,  20  Beav.  469 : 
notwithstanding  the  suit  be  in  a  foreign 
court :  Graham  r.  MaxweU,  1  Mac.  ft  G. 
71.  He  may  set  off  such  costs  against 
his  costs  incurred  before  notice  of  the 
decree :  20  Beav.  469. 
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took  any  steps  in  the  action  after  the  plaintiff  at  law  had  notice  of 
the  decree,  the  latter  would  be  allowed  all  his  costs  at  law  and  also 
those  of  the  motion  for  the  injunction  {z).  The  practice  is  now  sub- 
stantially the  same  as  before  the  Judicature  Acts  {a). 

With  respect  to  the  time  within  which  the  injunction  should  be 
applied  for,  it  was  observed  by  Lord  Lyndhurst  (5),  time  for  appiica- 
that  any  delay  in  the  application  before  judgment  '*°°* 
•would,  in  most  cases,  properly  resolve  itself  into  a  mere  question  of 
costs. 

By  sect.  125,  sub-s.  4,  of  the  Bankruptcy  Act,  1883,  where  proceed- 
ings have  been  commenced  in  any  court  for  the  admin-  Tmnsfer  to  tank- 
istration  of  the  estate  of  a  deceased  debtor,  such  court  ™P*<^y- 
can,  on  proof  that  the  estate  is  insolvent,  transfer  the  proceedings  to 
the  Court  of  Bankruptcy. 

The  transfer  can  be  made  either  on  the  application  of  a  creditor  (c), 
or  without  any  such  application  (d). 

A  creditor  before  applying  for  the  transfer  of  an  insolvent  estate 
into  bankruptcy  must  have  proved  his  debt  {e). 

The  transfer  can  be  ordered  after  a  judgment  for  administration 
has  been  made  (/). 

The  exercise  of  this  power  of  transfer  is  discretionary  (^),  and  the 
mere  fact  that  the  executor  has  a  right  of  retainer  and  Tranafer  discre- 
a  liberty  not  to  plead  the  Statute  of  Limitations  to  a  **°°*^- 
debt,  which  rights  would  be  recognized  in  the  Chancery  Division, 
but  might  be  taken  away  by  a  transfer  to  the  Court  of  Bankruptcy, 
is  not  a  ground  for  the  transfer  {h). 

An  estate  cannot  be  administered  in  a  Court  of  Equity  in  the  ab- 
sence of  a  personal  representative  (i).t     And,  conse-  An  <mier  for  ad- 

.1        •*    •!     '  ±\_    i.    j.i_  _«.  i.       •  x.!^       minlBtration     can- 

quently,  if  it  appear  that  the  court  cannot  give  the  not  be  made  in  the 
plaintiff  the  relief  which  he  asks  without  an  adminis-  Lna^^repreM^- 
tration  of  the  estate,  there  must  be  a  personal  repre-  <^^*! 


(xr)  Turner  v.  Connor,  15  Sim.  630. 

(a)  See  R.  S.  C.  Ord.  XLIX.  r.  5. 
Morgan  &  Wurtzborg  on  Costs,  2nd  edit, 
p.  192.    Dan.  Ch.  Pr.  6th  edit.  p.  1947. 

(6)  Bouse  V,  Jones,  1  Phill.  Ch.  C.  464. 

(c)  46  &  47  Vict.  c.  52,  s.  125,  snb-s.  4. 

{d)  53  &  54  Vict.  c.  71,  s.  21,  sub-s.  2 
(Bankruptcy  Act,  1890). 

{e)  Be  Weaver,  29  Ch.  D.  236. 

(/)  Re  York,  36  Ch.  D.  233.     Sen- 


house  r.  Mawson,  52  L.  T.  N.  S.  745. 
Re  Briggs,  7  Times  Rep.  572. 

ig)  Re  Baker,  44  Ch.  D.  262.  Re 
Weaver,  29  Ch.  D.  236. 

{h)  Re  Baker,  svpra.  But  see  Re 
York,  36  Ch.  D.  233. 

(*)  Lowry  v.  Pulton,  9  Sim.  104. 
Dowdeswellfj.  Dowdeswell,  9  Ch.  D.  294. 

t  See  American  note  at  end  of  this 
chapter. 
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sentative  of  it  before  the  court  (ft).  Accordingly,  on  a  demnrrer  to 
a  bill  seeking  payment  of  a  legacy  out  of  assets  come  to  the  hands 
of  the  •defendant,  who  was  the  husband  of  the  sole  executrix  deceased, 
it  was  held  by  Lord  Cottenham,  C,  that  an  allegation  that  all  the 
testator's  debts  and  the  other  legacies  bequeathed  by  his  will  had 
been  paid,  and  that  there  were  assets  ultra  in  the  hands  of  the  de- 
fendant to  satisfy  the  plaintiffs  demand,  was  not  sufficient  to  dis- 
pense with  the  presence  of  a  personal  representative  of  the  testator^ 
the  allegation  being  one  which,  even  if  admitted  by  the  defendant, 
the  court  would  not  take  his  word  for  (Z). 

In  Glass  v.  Oxenham  (w),  it  was  held  that  if  a  bill  were  brought 
against  an  executor,  during  whose  infancy  the  will  appointed  an 
executor  durante  mifwre  cetate,  the  latter  must  be  made  a  party, 
unless  the  former  had  received  all  the  testator's  personal  estate 
from  the  hands  of  the  temporary  executor,  upon  an  account  between 
them. 

It  seems  to  be  established,  that  in  an  action  for  a  general  account 

wiiere  the  execu-  ^'  ^^  asscts  of  a  dcccascd  pcrsou,  the  personal  repre- 
tor  of  a  deceased  scutative  of  his  former  representative  is  properly  joined 

|)ersonal  represen-  ^  xr      sr       ^  tf 

tative  i8  a  necea-  as  a  co-dcfcndaut  with  his  continuing:  or  present  per- 

sary  party.  ,  o  x-  x- 

sonal  representative.  In  Holland  v.  Prior  (n),  it  was 
held,  by  Lord  Brougham,  overruling  the  decision  of  Sir  L.  Shadwell, 
V.-C,  that  the  executor  of  an  administratrix,  who  had  received  assets 
of  her  intestate,  might  and  ought  to  be  made  a  defendant  in  a  suit 
instituted  by  a  creditor  of  the  intestate.  And  in  Hall  t\  Austin  (o), 
Knight-Bruce,  V.-C,  appears  to  have  acceded  to  the  proposition  that, 
as  a  general  rule,  where  there  are  several  executors  who  have  acted 
and  one  of  them  dies  before  any  suit  is  instituted,  a  person  interested 
in  the  administration  of  the  estate  cannot  file  a  bill  for  the  general 
administration  of  the  estate,  making  the  surviving  executors  alone 
parties. 
It  is  necessary  to  join  the  representative  of  a  deceased  exe*cutor 

(k)  Penny  v.  Watts,  2  Phill.  Ch.  C.  {I)  Penny  v.Watts,  2  PhiU.  Ch.  C.  149. 

153.    Cary  t'.  Hnis,  L.  R.  15  Eq.  79.  (w)  2  Atk.  121. 

Bowsell  V.  Morris,  L.  B.  17  Eq.  20.  (n)  1  Mylne  &  E.  237.    See  also  Hall 

But  see  contra,  Bayner  v,  Koehler,  L.  «.  Austin,  2  Coll.  570. 

R.  14  Eq.  262.    Coote  v.  Whittington,  (o)  2  Coll.  570.     See  also  Coppard  r. 

L.  R.  16  Eq.  536.     Re  Lovett,  3  C.  D.  Allen,  2  D.  J.  &  S.  173.    But  see  Bfas- 

198.  ters  v.  Barnes,  2  Y.  &  C.  Ch.  C.  616. 
[•1913]     [•1914] 
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if  a  general  account  of  the  trust  estate,  on  the  footing  of  willful 

neglect  and  default,  is  requured  {p).  .  The  representative 

The  representative  of  a  deceased  executor  need  not  utommst  be  joined 

where   willAil   de* 

be  joined  in  an  administration  action,  if  it  is  not  sought  fiiuit  alleged. 
to  charge  the  estate  of  the  deceased  executor  (g),  or  if  an  account  is 
waived  as  against  his  estate  (r).  The  old  form  of  pleading,  where 
the  representatives  of  a  deceased  executor  were  not  joined,  was  to 
allege  that  the  deceased  executor,  or  his  representative,  had  duly  ac- 
counted to  the  surviving  executors  {s) ;  but  such  an  allegation  ap- 
pears to  have  been  unnecessary  (f),  and  under  the  present  procedure, 
as  the  bulk  of  administrations  are  without  pleadings,  there  would  be 
no  opportunity  of  making  such  an  allegation. 

The  administrator  of  a  deceased  executor  does  not  suficiently  rep- 
resent the  estate  of  which  his  intestate  was  executor 
for  the  purpose  of  making  an  administration  decree  (w),  d^'SSd^wScutSr 
and  the  better  opinion  seems  to  be  that  an  executor  de  S^norrafflctent" 
smi  tort  alone  is  not  sufficient  (ar). 

If,  indeed,  an  executor  or  administrator  has  so  dealt  with  a  fund, 
that  by  reason  of  such  dealing  it  has  ceased  to  bear  the 

-  .  Ai  i«»T  -11  Where  flind    con- 

cnaracter  of  a  legacy  or  share  of  residue,  and  has  as-  verted  or  specially 
sumed  the  character  of  a  trust-fund,  in  a  sense  different 
from  that  in  which  the  executor  or  administrator  held  it, — ^if  it  has 
been  taken  out  of  the  estate  of  the  testator,  and  appropriated  to,  or 
made  the  property  of,  the  cesUii  que  trusty — it  may  not  be  necessary 
that  the  cestui  que  trust  should  bring  before  the  court  the  personal 
representative  of  the  testator  in  a  suit  to  recover  that  part  of  the 
estate  {y). 

•There  has  already  been  occasion  to  point  out  that  in  cases  where 
the  executor  or  administrator  is  required  to  be  made  a  poreign  executor, 
party,  it  is  not  sufficient  that  he  is  such  by  the  appoint-  ^^ 


(P)  Coppard  v,  AUen,  2  D.  J.  &  S.  173. 

(q)  For  form  of  such  a  decree^  see 
Seton,  4th  edit.  p.  881. 

(r)  Masters  r.  Barnes,  2  Y.  &  C.  Ch. 
C.  616. 

(«)  Adams  r.  Barry,  2  Y.  &  C.  Ch.  C. 
167. 

(f)  Wilson  V,  Todd,  1  My.  &  Cr, 
42. 

(tt)  Barber  v.  Walker,  15  W.  B.  728. 

(x)  Rowsell  V.  Morris,  L.  B.  17  Eq. 


20.  But  see  contra,  Be  Lovett,  3  Ch.  D. 
198.  Rayner  v.  Eoehler,  L.  B.  14  Eq. 
262.  Coote  v,  Whittington,  L.  B.  16 
Eq,  534.  Blewitt  v,  Blewitt,  Yo.  541. 
iy)  Bond  v,  Graham,  1  Hare,  482, 484. 
See  alHO  Arthur  r.  Hughes,  4  Beav.  506, 
and  Lord  Cottenham's  judgment  in 
Penny  v.  Watts,  2  Phill.  Ch.  C.  153, 
154.  But  see  Rayner  v.  Eoehler,  L.  R. 
14  Eq.  262.  Coote  v.  Whittington,  L. 
B.  16  Eq.  534. 
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ment  and  authority  of  a  foreign  government ;  but  he  must  obtain 
his  right  to  represent  the  estate  from  the  Probate  Court  in  this 
country  («). 
Where  there  is  no  general  personal  representative,  but  a  special 
representative  limited  to  the  subject  of  the  suit  has 
«i^  not*Sffldent  ^ecu  appointed  by  the  Probate  Court,  the  limited  ad- 

ministrator  does  not  sufficiently  represent  the  estate  of 
the  deceased  where  a  general  administration  is  required  (a). 
After  the  usual  administration  judgment  or  order,  every  creditor 
has  an  interest  in  the  suit  (6),  and  is  in  a  sense,  deemed 
plaintiff  i8d<mifM«  to  be  bcforc  the  court ;  yet,  until  such  order,  the  plaint- 
iff is  dotninus  litis,  so  that  he  may  deal  with  the  action 
as  he  pleases  j  and  he  may  settle  the  matter  with  the  execu*tor,  by 
the  latter  paying  the  debt  and  costs  of  the  action,  and  compromise* 
the  action  and  relinquish  proceedings  (c).    And  indeed  the  court 
will  compel  the  creditor  to  accept  payment  of  his  debt,  when  the  ex- 
ecutor offers  to  pay  it  with  the  costs  of  the  action  {d). 
The  general  rule  is,  that,  inasmuch  as  the  executor  or  administra- 
tor is  the  trustee  and  proper  representative  of  all  per- 
co-defendftntB  with  SOUS  interested  in  the  personal  estate,  and  has  the  duty 

cast  on  him  of  protecting  it  against  improper  demands, 


(s)  Ante,  p.*296  et  seq.  In  Anderson 
V.  Cannter,  2  M.  &  E.  763,  A.,  one  of 
the  executors  of  the  will  of  B.,  who 
died  in  India,  proved  the  will,  and  pos- 
sessed the  testator's  assets  in  India: 
The  widow  and  executrix  of  A.  proved 
her  husband's  will,  and  possessed  his 
assets  in  India,  and  having  afterward 
come  to  England,  she  was  made  a  party 
to  a  suit  for  the  administration  of  B.'s 
estate:  And  Sir  J.  Leach,  M.B.,  held, 
that  it  was  not  necessary  that  an  ad- 
ministrator of  A.'s  estate  in  England 
should  be  also  a  party  to  this  suit.  But 
see  the  observations  of  Lord  Cotten- 
ham  on  this  decision  in  Tyler  t^.  Bell,  2 
Mylne  &  Cr.  89,  110.  See  also  Story's 
Confl.  of  Laws,  ch.  xiii.  s.  513,  note  (1), 
where  it  is  said  that  Anderson  v.  Gaun- 
ter seems  not  a  sound  authority.  Mao- 
lean  V,  Dawson,  27  Beav.  21.  Flood  r. 
Patterson,  29  Beav.  295. 

[♦1916] 


(a)  See  ante,  p.*448,  note  (g).  Dowdes- 
well  t'.  Dowdeswell,  9  Ch.  D.  294. 

(b)  See  Stemdale  v,  Hankinson,  1 
Sim.  399,  400.  Co6k  r.  Bolton,  5  Buss. 
282.  Brown  f.  Lake,  2  Coll.  620.  Smith 
1'.  Guy,  2  PhiU.  Ch.  C.  159.  But  see 
Re  Greaves,  18  Ch.  D.  551.  It  would 
appear  that  under  the  old  practice  only 
creditors  whose  debts  were  due  at  the 
death  of  the  testator  were  in  strictness 
permitted  to  come  in  under  the  decree ; 
the  present  practice  is  to  admit  all 
creditors  to  come  in  whose  debts  have 
become  due  before  the  date  of  the  re- 
port :  Thomas  v,  Griffith,  2  De  G.  F.  & 
J.  555,  per  Turner,  L.  J. 

(c)  Woodgate  v.  Field,  2  Hare,  213. 
Wood  V.  Westall,  1  Younge,  305. 

(d)  Woodgate  ».  Field,  2  Hare,  213. 
Pemberton  v.  Topham,  1  Beav.  316. 
Holden  v.  Eynaston,  2  Beav.  204. 
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• 
it  is  not  necessaiy  or  proper  to  join  either  a  pecuniary  or  a  residuary 
legatee,  or  the  next  of  kin,  as  a  party  to  an  action  against  the  execu- 
tor or  administrator  for  an  account  of  the  personal  estate,  however 
interested  such  persons  may  be  to  contest  the  demand  which  has 
occasioned  the  suit  {e).  Special  circumstances,  however,  have  been 
permitted  to  justify  the  relaxation  of  this  rule  (/). 

Again,  the  established  rule  is,  that  in  ordinary  cases,  persons  who 
have  possessed  themselves  of  the  property  of  the  de- 

•T  11  1  j^jii  At       Persons  wrongfully 

ceased,  or  debtors  to  the  estate  generally,  cannot  be  taking  the  dead 
made  parties  to  an  action  against  the  executor:  For 
regularly  there  can  be  no  action  against  the  debtor  but  by  the  exec- 
utor, who  has  the  right  both  in  law  and  in  equity :  If  the  executor  be 
solvent  he  may  even  release  a  debtor,  and  neither  a  creditor  nor  a 
residuary  legatee  can  bring  any  action  against  that  debtor :  There 
must  be  collusion  or  insolvency,  or  some  special  case :  The  comi;  will 
interfere,  if  there  is  such  special  case :  as  collusion  or  insolvency  j 
and  then  the  action  may  be  brought  against  both  the  debtor  and  the 
executor  {g).  And  the  general  principle  on  which  a  debtor  •to  the 
estate  cannot  be  made  a  defendant  to  an  action  by  a  creditor  or  re- 
siduary legatee  against  the  executor,  unless  collusion,  insolvency,  or 
some  special  case  be  shown,  has  been  held  to  apply  equally  to  the  case 
of  a  creditor  overpaid  by  the  executor :  that  is,  if  there  is  no  collusion 
or  special  case,  if  the  executor  is  not  insolvent,  he  stands  the  middle 
man,  responsible  for  the  property  misapplied  by  paying  a  man  as  a 
creditor  who  was  not  a  creditor,  as  in  the  other  case  for  the  property 
outstanding  in  a  debtor  (h). 

But  this  rule  has  been  relaxed  in  the  case  of  surviving  partners  of 
the  deceased :  whom  it  is  allowable  to  make  parties  with  Uie  executor : 

{e)  Brown  v,  Dowthwaite,  1  Madd.  wen,  2  Coll.  151.    Barker  v.  Birch,  1  De 

446.  Gex  &  Sm.  376.    As  to  whether  a  re- 

(/)  Lord  Hertford  r.  Zichi,  9  Beav.  fusal  by  the  executor  to  sue  the  debtor 

11.  is  snilicient,  see  the  case  last  cited. 

ig)  Newland  r.  Champion,  1  Ves.  Sen.  The  special  circumstances  which  will 
105.  Utterson  r.  Mair,  2  Ves.  95.  Do-  authorize  making  the  debtor  a  party 
ran  r.  Simpson,  4  Ves.  651.  Troughton  are  not  conjQned  to  collusion  or  insolv- 
r.  Binkes,  6  Ves.  573.  Alsager  r.  Row-  ency :  Meldrum  r.  Scorer,  56  L.  T. 
ley,  6  Ves.  748.  Beckley  r.  Dorrington,  471.  Consett  r.  Bell,  1  Y.  &  Coll.  Ch. 
cited  by  Lord  Eldon,  ibid,  749.  Ben-  C.  569.  1  De  Gex  &  Sm.  376.  Stain- 
field  V,  Solomons,  9  Ves.  86.  Burroughs  ton  t^.  Carron  Company,  11  Beav.  146. 
r.  Elton,  11  Ves.  29.  Consett  r.  Bell,  1  Saunders  v,  Druee,  3  Drewr.  140. 
Y.  &  Coll.  Ch.  C.  569.  I^ancaster  r.  (/»)  Alsager  p.  Rowley,  6  Ves.  748. 
Evors,  4  Beav.  158.     Baddeley  v.  Cur- 
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in  order,  it  is  said,  that  the  plaintiff  may  have  an  aceonnt  of  the  per- 
Surviving  partners  sonal  estate  entire  (i).t  Accordingly,  in  Bowsher  v. 
ofdeceaser  Watkins  (A),  it  was  held  by  Sir  John  Leach,  M.B., 
that  residuary  legatees  might  maintain  a  bill  for  an  account  against 
the  executor  and  the  surviving  partner  of  the  testator,  although 
collusion  between  the  executor  and  the  surviving  partner  was 
neither  charged  nor  proved  (Z).  But  upon  the  examination  of  the 
autho*rities  (m),  it  will  be  found  that  there  is  no  instance  of  such 
a  suit  being  maintained  in  the  absence  of  special  circumstances, 
and  that  collusion  is  clearly  not  the  only  ground  on  which  such  a  bill 
can  be  supported.  The  cases  seem  to  go  to  this  extent, — ^that  such 
an  action  may  be  supported  in  aU  cases  where  the  relation  between 
the  executors  and  the  surviving  partners  is  such  as  to  present  a  sub- 
stantial impediment  to  the  prosecution  of  the  rights  of  the  parties 
interested  in  the  estate  against  the  surviving  partners  (w). 

The  mere  refusal  of  a  legal  personal  representative  to  sue  for  the 
recovery  of  outstanding  assets,  is  not,  in  the  absence 
representative  to  of  spccial  circumstauccs,  sufflcicnt  to  justify  a  residu- 
ary legatee  or  next  of  kin,  in  suing  the  legal  personal 
representative  and  tiie  alleged  debtor  to  the  estate  (o). 

Where  an  executor  has  administered  assets  and  paid  over  the  resi- 
Foiiowing  assets,    duc  of  an  cstatc,  a  creditor  of  the  testator  is  entitled 


(*)  Newland  t'.  Champion,  1  Ves.  Sen. 
106,  by  Lord  Hardwicke. 

t  See  American  note  at  end  of  this 
chapter. 

(Jt)  1  Ru88.  &  M.  277. 

(0  His  Honor,  in  the  previous  case 
of  Gedge  f.  Traill,  1  Buss.  &  M.  281, 
note,  overruled  a  demurrer  to  a  cred- 
itor's bill,  which  had  made  the  co-part- 
ners of  the  deceased  testator  co-de- 
fendants with  his  executor,  upon  the 
ground  that  the  retaining  of  assets  by 
a  stranger  with  consent  of  the  execu- 
tor, amounted  to  collusion.  In  Davies 
\\  Davies,  2  Keen,  534,  Lord  Langdale, 
M.B.,  said,  that  the  decision  of  Bow- 
sher I'.  Watkins  is  far  from  establish- 
ing the  general  proposition,  that  in 
every  case  a  bill  may  be  filed  against 
an  executor  and  a  surviving  partner  of 
the  testator,  without  charging  and  prov- 

[•1918] 


ing  fraud  or  collusion.  See  also  Law  r. 
Law,  2  Coll.  41.  Cropper  r.  Eiiapman, 
2  Younge  &  Coll.  338. 

(m)  Bowsher  v.  Watkins,  1  Buss.  & 
M.  277.  Gedge  v,  Traill,  1  Buss.  &  M. 
281.  Davies  v,  Davies,  2  Keen,  534. 
Law  V,  Law,  2  Coll.  41.  Cropper  r. 
Enapman,  2  Yoimge  &  Coll.  338.  Com- 
mented on  in  Yeatman  v,  Yeatman,  7  C. 
D.  210.  Beningfield  v,  Baxter,  12  App. 
Cas.  167. 

(n)  Travis  v.  liCilne,  9  Hare,  141, 150, 
by  Turner,  V.-C.  In  Stainton  r.  Canon 
Company,  18  Beav.  146,  BomiUy,  M.R.. 
approved  of  this  statement  of  the  gen- 
eral principle,  and  held,  that  it  did  not 
apply  to  such  a  partnership  as  a  Joint 
Stock  Company.  See  also  Yeatman  r. 
Yeatman,  7  C.  D.  210. 

(o)  Yeatman  v.  Yeatman,  7  C.  D.  210. 


Ch.  II.J  Administrators  in  Equity,  625 

to  follow  the  residue  and  to  compel  payment  from  the  residuary 
legatee  of  his  debt,  so  far  as  the  residue  will  extend,  and  the  execu- 
tor need  not  be  a  defendant  to  the  action  (^). 

The  death  of  one  of  several  co-plaintiffs  in  a  creditor's  suit  did  not 
under  the  old  practice  cause  the  suit  to  abate  (g),  but  i^^  of  one  of 
his  personal  representatives  could  obtain  an  order  of  SrS^a  SSitS'^" 
revivor  if  the  dead  creditor  represented  a  different  class  ^^^^' 
of  creditors  to  his  co-plaintiff,  at  any  rate  if  the  dead  plaintiff  died 
after  •decree  (r).  So  now  under  the  Judicature  Act  the  action  will 
not  abate  by  reason  of  Ord.  XVII.  r.  1,  and  any  necessary  parties 
may  be  added  under  r.  4  of  the  same  order. 

Although  it  has  been  the  practice  of  the  court  in  administration 
actions  to  entertain  actions  by  creditors,  legatees,  and  Binding  ai^ent  * 
parties  entitled  in  distribution  on  behalf  of  themselves  p®'^"*- 
and  all  others,  and  to  exonerate  the  executor  or  administrator  for 
payment  of  assets  pursuant  to  its  order,  yet  such  a  decree  is  not  ab- 
solutely binding  upon  the  absent  creditors,  legatees,  or  distributees, 
who  have  had  no  opportunity  of  proving  and  presenting  their  claims 
(5),  and  have  been  guilty  of  no  laches  {f).  Although  such  creditors 
have  no  remedy  against  the  executor  or  administrator,  yet  they  have 
a  right  to  assert  their  claim  against  the  creditors,  legatees,  or  distrib- 
utees who  have  received  it  (i«). 

It  is  important  to  understand  how  the  interests  of  persons  affected 
by  an  account  or  inquiry  decided  in  an  administration  ^^^q  ^^  interests 
action  may  be  bound  when  they  are  not  actually  par-  J'eTto^the"  alSSi 
ties  to  the  action.  •"*  ^"°^  ^^  **• 

There  seem  to  be  four  ways  in  which  such  interests  will  be  bound : — 

1.  The  court  can  under  Ord.  XVI.  r.  40,  direct  that  such  persons 
shaU  be  served  with  notice  of  the  judgment  or  order. 

After  such  notice  the  persons  served  are  bound  by  the  proceedings, 
in  the  same  manner  as  if  they  had  originally  been  parties,  and  are  at 
liberty  to  attend  the  proceedings  (x)  upon  entering  an  appearance  in 

(p)  Hunter  t?.  Yoimg,  4  Ex.  D.  256.  S.  C.  2,M.  &  Cr.  611.     See  also  CatteU 

See  also  Clegg  v,  Rowland,  L.  B.  3  £q.  f .  Simons,  8  Beav.  143. 

368.  (It)  Story  on  Equity  Plead.  Ch.  iv.  s. 

(<7)  Body  «?.  Kent,  1  Mer,  364.    Bur-  106.    An  executor  suing  on  behalf  of 

ney  t^.  Morgan,  1  Sim.  &  Stu.  358.  himself  and  all  other  creditors  can  none 

(r)  Bumey  v.  Morgan,  swpra,  the  less  retain  his  own  debt :  Ex  parte 

(8)  David  V.  Prowd,  1  Mlyne  &  K.  200.  CampbeU,  16  Ch.  D.  198. 

See  Anon.  9  Price,  210.  (x)  Ord.  XVI.  r.  40. 

(t)  Sawyer  v,  Birchmore,  1  Keen,  391. 
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the  Central  Office  in  the  same  manner  as  a  defendant  entering  an 
appearance  (y).  Any  person  so  served  may,  within  one  month  after 
such  service,  •apply  to  the  court  or  a  judge  to  discharge,  vary,  or  add 
to  the  judgment  or  order  (2). 

2.  "  WJiere  there  are  numerous  parties  having  the  same  interest  in 

one  clause  ^r  matter,  one  or  more  of  such  persons  mav 

Numerous  persons  .1.-11.1^-* 

havingthesaincin.  suc  or  DC  sued,  or  may  DC  authonzcd  by  the  "Court  or 

a  Judge  to  defend  in  such  cause  or  matter,  on  behalf 
or  for  the  benefit  of  all  persons  so  interested  "  (a).  If  an  order  made 
in  such  an  action  is  intended  to  bind  absent  parties  the  court  will 
make  a  "  representation  order "  in  the  form  "  it  appearing  that  the 
residuary  legatees  (or  whatever  the  class  may  be)  are  numerous,  and 
that  A.  is  one  of  such  class,  order  that  A.  do  defend  in  the  cause  (or 
matter)  on  behalf  or  for  the  benefit  of  all  persons  so  interested  "  (ft). 

Where  a  representation  order  is  required  the  writ  must  be  indorsed 
Claim  for  a  repre-  ^  accordaucc  with  Ord.  III.  r.  4,  and  show  that  the 
sentation  order :  plaintiff  sucs  or  the  defendant  is  sued  in  a  representa- 
tive capacity  (c). 

"  If  either  party  wishes  to  deny  the  right  of  any  other  party  to  claim 
as  executor,  or  as  trustee,  whether  in  bankruptcy  or  otherwise,  or  in 
any  representative  or  other  alleged  capacity  ...  he  shall  deny  the 
same  specifically  ^  {d), 

3.  "  In  any  case  in  which  the  right  of  an  heir-at-law  or  the  next  of 
representative  of  a  '^  ^^  ^  class  shall  depend  upou  the  construction  which 
<ia.HK.  ^g  Court  or  a  Judge  may  put  upon  an  instrument^  and 
it  shall  not  be  known  or  shall  be  difficult  to  ascertain  who  is  or  are 
such  heir-at-law  or  next  of  kin  or  class,  and  the  Court  or  Judge  shall 
consider  that  in  order  to  save  expense,  or  for  some  other  reason,  it 
will  be  convenient  to  have  the  question^  of  construction  determined 
before  such  heir-at-law,  next  of  ♦kin  or  class,  shall  have  been  ascer- 
tained by  means  of  inquiry,  or  otherwise,  the  Court  or  a  Judge  may 
appoint  some  one  or  more  persons  to  represent  such  heir-at-law,  next 

(y)  Ord.  XVI.  r.  41.  fend&nt  or  any  of  the  defendants  i!« 

(j)  Ord.  XVI.  r.  40.  sued,  in  a  representative  capacity,  thf 

(n)  B.  S.  C.  Ord.  XVI.  r.  9.  indorsement  shall  show  ...  in  what 

(&)  See  judgment  of  Kay,  J.,  in  May  capacity  the  plaintiff  or  defendant  sues 

\\  Newton,  34  Ch.  D.  345,  348,  where  or  is  sued":  R.  S.  C.  Ord.  HI.  r.4.   S*^e 

the  whole  subject  is  very  fully  dis-  forms  in  Appendix  A.  Part  III.  Sect. 

cussed.  Vn.  to  R.  S.  C. 

(r)  "If  the  plaintiff  sues,  or  the  de-  (^)  R,  S.  C.  Ord.  XXI.  r.  5. 
[•1920]      [•1921] 
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of  kin  or  class,  and  the  judgment  of  the  Court  or  Judge  in  the  pres- 
ence of  such  persons  shall  be  binding  upon  the  heir-at-law,  next  of 
kin  or  class,  so  represented  (e). 

4.  ^^  Trustees,  executors,  and  administrators,  may  sue  and  be  sued 
on  behalf  of,  or  as  representing  the  property  or  estate 
of  which  they  are  trustees  or  representatives,  without  ^^'^  m^y^'sue 
joining  any  of  the  persons  beneficially  interested  in  the  J^^i^  wtotT^' 
trust  or  estate,  and  shall  be  considered  as  representing 
such  persons ;  but  the  Court  or  a  Judge  may,  at  any  stage  of  the 
proceedings,  order  any  of  such  persons  to  be  made  parties,  either  in 
addition  to  or  in  lieu  of  the  previously  existing  parties"  (/). 

It  is  obvious,  however,  that  where  the  trustees,  executors,  or  ad- 
ministrators, are  the  accounting  parties,  and  the  question  is  one  of 
accounts,  they  do  not  sufficiently  represent  the  estate  to  bind  absent 
parties  (g). 

In  the  case  of  Re  Davies  (A),  Kekewich,  J.,  held  that  he  had  power 
to  give  costs,  as  between  solicitor  and  client,  to  persons  coats  of  persons 
not  actually  parties  to  the  proceedings,  but  only  there  repre»eStetion%* 
by  virtue  of  a  representation  order  under  Ord.  XVI.  r.  32.  ^^^' 

A  residuary  legatee ; 

A  next  of  kin  j 

A  legatee  interested  in  a  legacy  charged  upon  real  estate ; 

A  person  interested  in  the  proceeds  of  real  estate  directed  to  be 
sold; 

A  residuary  devisee,  or  heir ; 
if  entitled  to  an  order  for  administration  of  the  estate  of  a  deceased, 
can  obtam  such  order  against  the  executor  or  administrator  without 
serving  the  other  persons  interested  (t),  subject  to  the  right  of  the 
court  to  require  any  other  to  be  •made  a  party  {h) ;  but  it  appears  an 
order  made  in  such  case  will  not  be  binding  on  other  beneficiaries 
unless  they  are  served  with  it  under  Ord.  XVI.  r.  40,  or  a  represen- 
tation order  is  made  under  Ord.  XVI.  rr.  9  or  32  (2)  (I), 

Although  suits  in  equity  are  not  within  the  words  of  the  Statute 
of  Limitations,  21  Jac.  I.  c.  16,  yet  they  are  within  the  Defense:    statute 
spirit  and  meaning  of  it;  and,  therefore,  upon  all  legal  ofi^*°>*t»«o°>- 
demands,  the  Courts  of  Equity  are  houTid  to  yield  obedience  to  its 

(c)  B.  S.  C.  Ord.  XVI.  r.  32.  Qi)  W.  N.  1891,  p.  104. 

(/)  R.  8.  C.  Ord.  XVI.  r.  8.  (t)  Ord.  XVI.  rr.  33-35. 

{g)  See  Kay,  J.,  in  May  v.  Newton,  (A?)  Ord.  XVI.  r.  39. 

34  Ch.  D.  349.  (0  See  May  v.  Newton,  supra, 
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provisions  (w) ;  and  as  Courts  of  Equity  will  not  entertain  stale  de- 
mands, they  have  thought  proper  to  adopt  the  limit  of  six  years  by 
analogy  to  that  statute  (n).t 
Subject  to  the  provisions  of  the  Trustee  Act,  1888,  the  Statute  of 
Limitations  (21  Jac.  I.  c.  16)  does  not  run  against  a 

Effect  of  a  tnist  for  ^ 

creditors  or  bene-  trust  (o).    Accordingly,  a  trust  created  by  will  upon 

the  real  estate  for  the  payment  of  debts,  prevents  the 
statute  *from  running  against  such  debts  as  were  not  barred  in  the 
testator's  lifetime  (j>),  but  a  mere  charge  is  not  sufficient  for  this 
purpose  (g),  though  such  a  trust  does  not  revive  a  debt  on  which  the 
statute  had  taken  effect  before  the  will  came  into  operation,  t*t^.,  be- 
fore the  testator's  death  (r).  But  a  trust  or  charge  by  will  upon  the 
personal  estate  does  not  prevent  the  operation  of  t^e  statute :  For  the 
law  vests  the  personal  estate  of  the  deceased  in  his  executors  or  ad- 
ministrators, as  a  fund  for  the  payment  of  his  debts,  and  he  cannot, 
by  his  will,  create  a  special  trust  for  that  purpose :  Consequently,  such 


(m)  Hovenden  v.  Annesloy^  2  Scho. 
&  Lef.  630,  631.  Foley  r.  HUl,  1  PhiU. 
Ch.  0.  399.  Burdick  t;.  Garrick,  L.  B. 
5  Ch.  234,  240.  Be  Greaves,  18  Ch.  D. 
551,  554.  Be  Sharpe,  [1892]  1  Ch.  154. 
Be  Bennett,  ibid, 

(n)  Be  Greaves,  supra.  In  Tatam  v, 
Williams,  3  Hare,  347,  a  bill  by  surviv- 
ing partners  against  the  executors  of  a 
partner,  who  died  thirteen  years  before 
the  institution  of  the  suit,  for  an  ao- 
coiint  of  his  partnership  dealings  and 
transactions,  charging  that  the  de- 
ceased partner  was  indebted  to  the  firm 
at  the  time  of  his  death,  was  dismissed 
by  Wigram,  V.-C,  with  costs,  on  the 
ground  of  lapse  of  time.  Again,  in 
Baker  v*  Bead,  18  Beav.  398,  where  a 
bill  had  been  filed  after  seventeen  years 
to  set  aside  a  purchase  of  the  testa- 
tor's estate  by  his  executor  at  an  under- 
value, Bomilly,  M.B.,  refused  relief, 
although  his  Honor  added  that  if  the 
transaction  had  been  fresh,  he  should 
have  set  it  aside  without  a  moment's 
hesitation.  See  further  as  to  laches 
and  lapse  of  time  being  a  bar  in  equi- 
ty, Portlock  V.  Gardner,  1  Hare,  594. 

[•1923] 


Browne  t\  Cross,  14  Beav.  105.  Sibber- 
ing  V.  Balcarras,  3  De  G.  &  Sm.  735. 
Wright  t\  Vanderplank,  2  Kay  &  J.  1. 
Aspland  v,  Watto,  20  Beav.  474.  Mills 
V.  Drewitt,  20  Beav.  632.  Hartwell 
V.  Colvin,  16  Beav.  140.  BuUock  t>. 
Downes,  9  H.  L.  C.  1. 

t  See  American  note  at  end  of  this 
chapter. 

(o)  Hollis's  case,  2  Ventr.  345.  Har- 
greayes  r.  Miohell,  6  Madd.  326.  Bar- 
ker V.  Martin,  5  Sim.  380.  Wedderbum 
V.  Wedderbum,  2  Keen,  722.  Dicken- 
son r.  Lord  HoUand,  2  Beav.  310.  Obee 
V,  Bishop,  1  De  Gex,  F.  &  J.  13V.  Brit- 
tlebank  r.  Goodwin,  L.  B.  5  £q.  545. 
Woodhouse  v.  Woodhouse,  L.  B.  8  £q. 
514. 

(p)  Burke  r.  Jones,  2  V.  &  B.  275. 
Hughes  V.  Wynne,  1  Turn.  &  B.  307. 
Hargreaves  v,  Michell,  6  Madd.  326. 

(q)  Dickinson  v,  Teasdale,  1  D.  J.  ft 
S.  52.  Jacquet  v.  Jacquet,  27  Beav. 
332.  Cunningham  v.  Foot,  3  App.  Cas. 
974. 

(r)  Burke  v,  Jones,  2  V.  &  B.  275. 
Hargreaves  €.  Miohell,  6  Madd.  326. 
O'Connor  v.  Haslam,  5  H.  L.  C.  170. 
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a  tmst  has  no  legal  operation  {s).  Where  a  testator  directed  his 
debts  to  be  paid  out  of  his  real  and  personal  estate,  and  he  afterward 
provided  that  if  his  personal  estate  should  fall  short  in  paying  his 
debts,  then  he  empowered  his  executors  to  enter  into  the  receipts  of 
the  rents  of  his  freehold,  until  the  same  should  be  wholly  paid  off  j 
it  was  held  that,  notwithstanding  the  personal  estate  was  sufficient 
for  payment  of  the  debts,  a  trust  had  been  created  for  payment  of 
the  debts  out  of  his  realty,  so  as  to  prevent  the  operation  of  the  stat- 
ute ;  and  that  the  real  estate  remained  liable  to  pay  a  simple  contract 
debt  which  had  been  left  unpaid  after  distribution  of  the  residuary 
personal  estate  {t), 

•By  the  Real  Property  Limitation  Act,  1874  (m),  s.  8,  it  is  enacted, 
that  after  the  1st  January,  1879,  "  no  action  or  suit,  or 
other  proceedifig  shall  be  brought  to  recover  any  sum  of  ^^ac^^a!^' 
money  secured  by  any  mortgage,  judgment  (x),  or  lien, 
or  otherwise  charged  upon  or  payable  out  of  any  land  or  rent  at  law 
or  in  equity,  or  any  legacy  (y),  but  within  twelve  years  next  after  a 


(«)  Scott  t'.  Jones,  4  CI.  &  P.  382,  in 
which  case  the  House  of  Lords  a£Bjrmed 
the  judgment  of  Sir  John  Leach,  and 
reversed  that  of  Lord  Brougham,  1 
Buss.  &  M.  255.  See  also  Accord. 
Freake  v,  Cranef eldt,  3  M.  &  Cr.  499. 
Evans  v.  Tweedy,  1  Beav.  55. 

(0  Crallan  v,  Oulton,  3  Beav.  1. 
Moore  r.  Petehell,  22  Beav.  172.  Where 
executors  in  whom  the  legal  estate  is 
vested  are  selling  real  estate  charged 
with  debts,  a  purchaser  is  not  bound  or 
entitled  to  inquire  whether  debts  re- 
main unpaid,  unless  twenty  years  have 
elapsed  from  the  testator's  decease, 
but  after  twenty  years  he  should  make 
such  inquiry :  Re  Tanqueray-V^illaume 
and  Landau,  20  Ch.  D.  465.  For  the 
rule  as  to  leaseholds,  see  Be  Whistler, 
25  Ch.  D.  561. 

(«)  37  &  38  Vict.  c.  57. 

(x)  See  Watson  v.  Birch,  15  Sim.  523. 
This  section  applies  to  judgments  gen- 
erally, and  is  not  restricted  to  judg- 
ments which  operate  as  charges  on 
land.  Hebblethwaite  v.  Peever,  [1892]- 
1  Q.  B.  124.     Jay  v.  Johnstone,  [1893] 


1  Q.  B.  25,  afllrmed  in  C.  A.  [1893]  1  Q. 
B.  189. 

iy)  Section  40  of  the  statute  3  &  4 
Win.  IV.  c.  27,  which  corresponded  to 
the  above  provision,  was  held  to  apply 
to  legacies  payable  out  of  personal  es- 
tate as  well  as  to  legacies  charged  on 
real  estate :  Sheppard  v.  Duke,  9  Sim. 
567.  Bullock  V.  Downes,  9  H.  L.  C.  1, 
14.  A  residue  bequeathed  by  will  is 
clearly  within  the  statute :  Prior  v.  Hor- 
niblow,  2  Younge  &  Coll.  200.  Chris- 
tian V.  Devereux,  12  Sim.  264.  Portlock 
V,  (Gardner,  1  Hare,  594,  604.  Adams 
V.  Barry,  2  CoU.  285,  290,  293.  But 
where  more  than  twenty  years  after  the 
death  of  the  testator,  the  representa- 
tive of  one  of  his  executors,  and  the 
residuary  legatee  under  his  will,  filed  a 
bill  against  the  representative  of  the 
co-executor  to  recover  residuary  assets 
of  the  testator,  alleged  to  have  been 
possessed  by  the  co-executor;  it  was 
held  that  the  plaintiflPs,  though  barred 
by  the  statute  as  to  assets  possessed  by 
the  executor  more  than  twenty  years 
before  the  filing  of  the  bill,  were  not  so 
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present  right  to  receive  the  same  shall  have  aceraed  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same,  unless  in 
the  meantime  some  part  of  the  principal  money,  or  some  interest 
thereon,  shall  have  been  paid,  or  some  acknowledgment  (z)  of  the 
right  thereto  •shall  have  been  given  in  writing  signed  by  the  person 
by  whom  the  same  shall  be  payable,  or  his  agent,  to  the  person  en- 
titled thereto  or  his  agent )  and  in  snch  case  no  such  action  or  suit 
or  proceeding  shall  be  brought  but  within  twelve  years  after  such 
payment  or  acknowledgment,  or  the  last  of  such  payments  or 
acknowledgments  if  more  than  one  was  given  "  (a). 

By  sect.  10 :  "  After  the  commencement  of  this  Act  no  action,  suit, 

or  other  proceeding,  shall  be  brought  to  recover  any 
charged  upon  5nd  sum  of  moucy  or  Icgacy  charged  upon,  or  payable  out 

of  any  land  or  rent,  at  law  or  in  equity,  and  secured  by 
an  express  trust,  or  to  recover  any  arrears  of  rent  or  of  interest  in 
respect  of  any  sum  of  money  or  legacy  so  charged  or  payable,  and 
so  secured,  or  any  damages  in  respect  of  such  arrears,  except  within 
the  time  within  which  the  same  would  be  recoverable  if  there  were 
not  any  such  trust." 

"  No  claim  of  a  cestui  que  trtfst  against  his  trustee  for  any  property' 
86  A  87  Vict  c.  66,  ^^^^  ^^  *^  cxprcss  trust,  or  in  respect  of  any  breach  of 
^^^'^^"i^t  s^ch  trust,  shall  be  held  to  be  barred  by  any  Statute  of 
against  trustee.       Limitations  "  (h). 

barred  as  to  assets  possessed  hj  him  bar.    Be  Davis,  [1891]  3  Ch.  119.    See 

since  that  time :   Adams  v,  Barry,  2  also  Re  Barker,  [1892]  2  Ch.  491. 

Coll.  290.     See  also  Bright  v,  Larcher,  (z)  See  Holland  v.  Clark,  1  T.  &  ColL 

27  Beav.  130.    4  De  G.  &  J.  608,  S.  C.  Ch.  C.  151,  as  to  what  is  a  snffioient 

And  see  also  Re  Johnson,  29  Ch.D.  964.  acknowledgment.     See  also  Lord  St. 

Where  the  right  to  sue  for  the  legacy  John  v,  Boughton,  9  Sim.  219. 

as  such  was  barred  by  the  statute,  but  (a)  The  40th  section  of  the  3  &  4 

the  executor,  who  had  possessed  assets  WiU.  IV.  c.  27,  did  not  extend  to  the 

to  pay  it,  died  leaving  it  unpaid,  and  ease  of  intestacy,  but  the  section  was 

having  charged    his    estate  with  his  extended  to  intestacies  by  sect.  13  of 

debts,  it  was  held  that  the  legacy  could  the  23  &  24  Vict.  c.  38.    By  a  strange 

not  be  claimed  under  the  charge  of  omission,  sect.  8  of  the  37  &  38  Vict, 

debts:  Piggott  v,   Jefferson,  12  Sim.  c.  57,  does  not  extend  to  int'OStacieSy  the 

26.  result  being  that  legatees  are  barred  by 

A  suit  to  recover  a  legacy  from  an  the  latter  act  after  twelve  years,  and 

executor  is  within  section  8  of  the  Real  persons  claiming  under  an  intestaey 

Property  Limitation  Act,  1874^  unless  will  still  only  be  barred  by  the  23  &  24 

the  legacy  is  vested  in  him  on  express  Viet.  c.  38,  after  twenty  years, 

trusts.    A  mere  constructive  trust  will  (b)  Judicature  Act,  1873,  s.  25,  sub-s. 

not  prevent  the  statute  from  being  a  2.    See  Re  Davis,  [1891]  3  Ch.  119. 
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Section  10  of  the  Real  Property  Limitation  Act,  1874,  and  sect.  25, 
8ub-s.  2  of  the  Judicature  Act,  1873,  seem  to  be  inconsistent^  but  the 
construction  which  has  been  placed  upon  them  is,  that  the  first  sec- 
tion applies  as  between  the  land  charged  and  the  ceshii  que  trusty 
whilst  the  second  one  applies  as  between  the  trustee  and  cestui  que 
trtist  (c). 

•"  When  any  land  or  rent  shall  be  vested  in  a  trustee  upon  any  ex- 
press trust,  the  right  of  the  cestui  que  trust,  or  any  per- 
son claiming  through  him,  to  bring  a  suit  against  the  ^™3  w  rent™^ 
trustee,  or  any  person  claiming  through  him,  to  recover 
such  land  or  rent,  shall  be  deemed  to  have  first  accrued,  according 
to  the  meaning  of  the  Act,  at  and  not  before  the  time  at  which  such 
land  or  rent  shall  have  been  conveyed  to  a  purchaser  for  a  valuable 
consideration,  and  shall  then  be  deemed  to  have  accrued  only  as 
against  such  purchaser  and  any  person  claiming  through  him"  (d). 

The  benefit  of  this  section  is  extended  to  personal  estate  by  virtue 
of  sect.  25,  sub-s.  2  of  the  Judicature  Act,  1873. 

By  sect.  42  of  the  stat.  3  &  4  Will.  IV.  c.  27,  "After  the  Slst 
December,  1833,  no  arrears  of  rent  or  of  interest,  in  g  ^  4  Yrm.  iv.  c. 
respect  of  any  sum  of  money  charged  upon  or  payable  ^'  ^  *** 
out  of  any  land  or  rent,  or  in  respect  of  any  legacy  (e),  or  any  damages 
in  respect  of  such  arrears  of  rent  or  interest,  shall  be  recovered  by 
any  distress,  action,  or  .suit,  but  within  six  years  next  after  the  sadie 
respectively  sliall  have  become  due,  or  next  after  an  acknowledgment 
(/)  of  the  same  in  writing  shall  have  been  given  to  the  person  en- 
titled thereto,  or  his  agent,  signed  by  the  person  by  whom  the  same 
was  payable,  or  his  agent:  Provided  nevertheless,  that  where  any 
prior  mortgagee  or  other  incumbrancer  shall  have  been  in  possession 
of  any  land,  or  in  the  receipt  of  the  profits  thereof,  witliin  one  year 
next  before  an  action  or  suit  shall  be  brought  by  any  person  entitled 
to  a  subsequent  mortgage  or  other  incumbrance  on  the  same  land, 
the  person  entitled  to  such  subsequent  mortgage  or  incumbrance 
may  recover  in  such  action  or  suit  the  arrears  of  interest  which  shall 
have  become  due  during  the  whole  time  that  such  prior  mort- 
gagee or  incumbrancer  was  in  such  possession  or  receipt  as  afore- 

(c)  See  Feamside  r.  Flint,  22  Ch.  D.  ing  no  charge  upon  land,  but  being 

579.    Hughes  r.  Coles,  27  Ch.  D.  231.  personal  only,  is  not  within  this  enact- 

Lewin  on  Trusts,  8th  edit.  885.  ment :  Roch  v.  Callen,  6  Hare,  531.    Be 

((f)  3  &  4  Win.  IV.  c.  27,  8.  25.  AshwelPs  Will,  Johns.  112. 

(e)  An  annuity  given  by  a  wiU,  form-  (/)  See  note  (r),  supra, 
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said,  ^although  such  time  may  have  exceeded  the  said  term  of  six 
years  (g\ 
In  the  construction  of  the  last-mentioned  statute,  it  was  held,  that 
an  action  to  make  an  executor  account  for  a  sum  of 
Se^^neiS^iate?  ™<>^®y  which  had  bccu  bequeathed  to  him  by  his  testa- 
tor upon  certain  trusts,  and  which  had  been  severed  by 
the  executor  from  the  testator's  personal  estate,  and  the  interest  of 
which  had,  for  a  time,  been  applied  upon  the  trusts  of  the  will,  so 
that  the  fund  had  ceased  to  bear  the  character  of  a  legacy,  and  had 
assumed  that  of  a  trust  fund,  must  be  considered  not  as  a  suit  for 
a  legacy,  but  as  a  suit  to  compel  a  party  to  accoimt  for  a  breach  of 
trust ;  and  therefore  that  it  was  not  within  the  terms  of  the  act  : 
And  in  Watson  t'.  Saul  (A),  Wood,  V.-C,  observed,  that  the  distinc- 
tion between  mere  charges  and  express  trusts  pointed  out  by  Lord 
Eldon  in  King  v.  Denison  (t),  was  the  foundation  upon  which  section 
40  of  3  &  4  Will.  IV.  c.  27  (see  now  sect.  8  of  Eeal  Property  Limi- 
tation Act,  1874)  rested,  and  that  the  provisions  of  that  section  were 
never  intended  to  apply  to  cases  of  express  trusts  (A:).  In  the  case 
*of  Re  Blachford  (?),  Pearson,  J.,  allowed  legatees,  who  had  waited 


((/)  See  Cunningham  v.  Foot,  3  App. 
Cas.  974. 

i)k)  1  Giff.  188,  196. 

(i)  1  Ves.  &  B.  260. 

(X;)  Phillipo  t?.  Munnlngs,  2  Mylne  & 
Or.  309.  See  also  Accord.  Dinsdale  v, 
Dudding,  1 Y.  &  Coll.  Ch.  C.  265.  Com- 
missioners of  Charitable  Donations 
V,  Wybrants,  2  Jones  &  L.  182,  196, 
per  Sngden,  C.  of  Ireland.  Jacquet  v, 
Jacquet,  27  Beav.  332.  Snow  v.  Booth, 
2  K.  &  J.  132.  Burrowes  t?.  Gore,  6  H. 
L.  C.  907.  Dickinson  v.  Teasdale,  31 
Beav.  511.  Proud  v.  Proud,  32  Beav. 
234.  Thomson  v.  Eastwood,  2  App. 
Cas.  216.  See  further  as  to  the  statute 
running  against  trusts,  Ravenscroft  v, 
Frisby,  1  Coll.  16.  Lord  St.  John  v. 
Boughton,  9  Sim.  219.  See  also  Roch 
V,  Callen,  6  Hare,  531,  536.  Young  r. 
Lord  Waterpark,  13  Sim.  199,  204. 
Gough  r.  Bult,  16  Sim.  323.  Playf air  v. 
Cooper,  17  Beav.  187.  Lord  Brougham 
V.  Lord  William  Poulett,  19  Beav.  119, 
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134.  Dix  r.  Burford,  19  Beav.  409,  412. 
See  likewise  Francis  i\  Grover,  5  Hare, 
39.  Hughes  t\  Williams,  3  Mac.  &  G. 
683.  Hunter  r.  Nockolds,  1  Mac.  &  G. 
640.  Cox  V,  Dolman,  2  De  Gex,  M.  & 
G.  592.  Snow  v.  Booth,  2  K.  &  J.  132. 
Davenport  v.  Stafford,  14  Beav.  819, 
331.  Bullock  V,  Downes,  9  H.  L.  C.  1. 
Smith  r.  Acton,  26  Beav.  210.  Lewis 
t\  Duncombe,  29  Beav.  175.  Round  r. 
Bell,  30  Beav.  121.  Tyson  v.  Jackson, 
30  Beav.  384.  Hodgson  v.  Bibby,  32 
Beav.  221.  Mason  r.  Broadbent,  33 
Beav.  296.  Edmtmds  v.  Waugh,  L.  B. 
1  Eq.  418.  Gyles  v.  Gyles,  Cas.  temp. 
Napier,  257.  Butler  t'.  Carter,  L.  B.  5 
Eq.  276.  A  trust  created  by  a  testator 
of  his  real  estate  for  payment  of  his 
debts  does  not  remove  from  a  cnedi- 
tor  the  consequences  arising  from  his 
negligence  or  acquiescence,  whether  ex- 
pressed or  implied :  Harcourt  v.  White, 
28  Beav.  303,  309. 
(0  27  Ch.  D.  676. 
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for  payment  of  their  legacies  until  a  reversionary  interest  had  fallen 
in,  interest  on  their  legacies  from  one  year  after  the  death  of  the  tes- 
tatrix, such  interest  largely  exceeding  six  years'  arrears. 

In  Webster  v.  Webster  (w),  the  testator  died  in  1786,  but  the  will 
was  not  proved  by  the  executor  till  1802 :  Nevertheless, 

_  ,       Claims  against  tho 

on  a  bill  filed  by  the  creditor  against  the  executor  m  executor  or  admin- 

istrator  personally. 

1803,  a  plea  of  the  Statute  of  Limitations  was  allowed, 
because  the  bill  alleged  that  the  defendant  had  possessed  himself 
of  the  personal  estate  previously  to  1792,  and  might,  therefore,  have 
been  sued  as  an  executor  de  smi  tort. 

By  sect.  8  (1)  of  the  Trustee  Act,  1888  (n),  "  In  any  action  or  other 
proceeding  against  a  trustee  or  any  person  claiming  sects  of  the  ttus- 
through  him,  except  where  the  claim  is  founded  on  any  ^  ^^^  ^^• 
fraud  or  fraudulent  breach  of  trust  to  which  the  trustee  was  party 
or  privy,  or  is  to  recover  trust  property,  or  the  proceeds  thereof  still 
retained  by  the  trustee,  or  pre\dously  received  by  the  trustee  and 
converted  to  his  use,  the  following.pro visions  shall  apply" : — 

(a)  "  All  rights  and  privileges  conferred  by  any  Statute  of  Limita- 
tions shall  be  enjoyed  in  the  like  manner  and  to  the  ^ 

,  .,,  1     Trustee  to  have  the 

like  extent  as  they  would  have  been  enioyed  m  such  benefit  of  any  stat- 

-  "^  ,..«-.  ute  of  Limitations. 

action  or  other  proceeding  if  the  trustee  or  person 

claiming  through  him  had  not  been  a  trustee  or  person  claiming 

through  him"  (o). 

(b)  "  If  the  action  or  other  proceeding  is  brought  to  recover  money 
or  other  property,  and  is  one  to  which  no  existing  Statute  of  Limita- 
tions applies  {oo),  the  trustee  or  person  claim*ing  through  him  shall 
be  entitled  to  the  benefit  of  and  be  at  liberty  to  plead  the  lapse  of 
time  as  a  bar  to  such  action  or  other  proceeding  in  the  like  manner 
and  to  the  like  extent  as  if  the  claim  had  been  against  him  in  an 
action  of  debt  for  money  had  and  received,  but  so  nevertheless  that 
the  statute  shall  run  against  a  married  woman  entitled  in  possession 
for  her  separate  use  whether  with  ox  without  a  restraint  upon  antici- 
pation, but  shall  not  begin  to  run  against  any  beneficiary  unless  and 
until  the  interest  of  such  beneficiary  shall  be  an  interest  in  posses- 
sion." 

It  appears  to  be  now  settled,  that  if  time  has  once  begun  to  run 
against  a  debt  in  the  debtor's  lifetime,  it  does  not  afterward  cease  to 

(w)  10  Ves.  93.  (oo)  For  an  instance  of  this,  see  Be 

(n)  51  &  52  Vict.  o.  59.  Swain,  [1891]  3  Ch.  233. 

{o)lhid. 
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Creditor's  claims. 


run  during  the  period  which  may  elapse  between  his  death  and  the 
From  when  time  ^me  at  wMch  a  personal  representative  is  constituted 
*'^*'  to  him :  The  rule  in  this  respect  appears  to  be  the  same 

in  equity  (^)  as  at  law  (^). 

In  cases  of  fraud,  or  mistake,  it  has  always  been  held  by  Courts  of 
Equity  that  the  statute  runs  from  the  discovery ;  because  the  laches 
of  the  plaintiff  commence  from  that  date  (r). 

It  was  held  by  Sir  Anthony  Hart,  V.-C,  in  Stemdale  r.  Hankinson 
(^),  that  a  bill  which  had  been  filed  by  one  creditor  on 
behalf  of  himself  and  all  other  creditors,  prevented  the 
Statute  of  Limitations  (21  Jac.  I.)  from  being  a  bar  to  the  claim  of 
another  creditor,  who  had  come  in  under  the  decree :  And  his  Honor 
stated  that  he  entertained  no  doubt  that  every  creditor  had,  after  the 
filing  of  the  bill,  an  inchoate  interest  in  the  suit  to  the  extent  of  its 
being  con*sidered  as  a  demand,  and  to  prevent  his  debt  being  shut 
out  because  the  plaintiff  had  not  obtained  a  decree  within  tiie  six 
years  {t).  But  in  the  case  of  Re  Greaves  (w).  Sir  Gteorge  Jessel,  M.R., 
stated  that  creditors  had  better  not  rely  upon  the  above  decision 
in  the  future,  and  pointed  out  that  the  decision  in  Stemdale  t*.  Hank- 
inson depended  upon  a  variety  of  circumstances,  none  of  which  exist 
at  the  present  time  (£),  And  it  now  appears  to  be  settled  that  an 
action  for  administration  brought  by  one  creditor  (not  on  behalf  of 
himself  and  all  other  creditors)  does  not  save  the  claim  of  another 
creditor  which  was  barred  by  the  Statute  of  Limitations  before  judg- 
ment (y). 

Another  creditor  wiU  not  be  permitted  in  a  creditor's  action  to  set 


(2j)  Freake  r.  Oanefeldt,  3  Mylne  & 
O.  499.  Boatwright  v.  Boatwright,  L. 
R.  17  Eq.  71. 

(^)  Ante,  p.*1843. 

(r)  Brooksbank  r.  Smith,  2  Yoirnge 
&  CoU.  58.  Ecclesiastical  Commission- 
ers r.  North  Eastern  Railway  Co.,  4  Ch. 
D.  860.  An  executor  cannot  protect 
himself  by  the  Statute  of  Limitations 
from  payment  of  a  debt  due  from  him- 
self to  his  testator  by  deferring  proof 
of  the  will.  The  probate  will  be  con- 
sidered to  have  relation  to  the  testator's 
death,  and  the  debt  wiU  be  treated  as 
assets  in  the  executor^  hands  at  that 

[•1930] 


time :  Ingle  t\  Rioh&rdB,  28  Beav.  366. 
AnU,  p.  •243. 

{s)  1  Sim.  393. 

(0  As  to  this  inchoate  interest  in  an 
administration  action,  see  Tollner  r. 
Marriott,  4  Sim.  19.  Watson  v.  Birch, 
15  Sim.  523.  Franco  i*.  Alvares,  3  Atk. 
342.  But  see  contra.  Re  Hartley,  34 
Ch.  D.  742. 

(m)  18  Ch.  D.  551. 

(x)  See  also  Berrington  p.  Evans,  1 
Younge  &  Coll.  434.  Tatham  p.  Will- 
iams, 3  Hare,  347. 

(y)  Re  Greaves,  18  Ch.  D.  551. 
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Object  of  writ 


up  the  Statnte  of  Limitations  against  the  party  whose  daim  is  the 
foundation  of  the  judgment  (2). 

There  may  be  some  doubt  whether  the  writ  of  ne  exeat  regiv)  has 
not  in  effect  been  abolished  by  the  Debtors  Act,  1869  wrftof  n««aw<re(y- 
{22),  but  as  the  question  does  not  seem  to  have  been  ^^' 
finally  determined,  it  is  thought  better  to  preserve  in  this  edition 
some  account  of  the  writ  and  its  use. 

The  writ  of  ne  exeat  regnxo  has  been  considered  in  the  nature  of 
equitable  bail  (a),  and  it  was  understood,  that  a  Court  of  Equity  pro- 
ceeded in  respect  to  it,  by  analogy  to  the  proceedings  at  law  in  cases 
of  legal  bail  (6). 

It  has  been  said,  that  the  object  of  this  writ  is  to  obtain  ♦security 
from  a  person  intending  to  leave  the  country,  when  the 
other  party  has  not  a  legal  remedy,  and  cannot  hold 
him  to  bail  (c).  But  it  was  settled,  that,  though  a  plaintiff,  swearing 
to  the  balance  of  an  account,  might  have  bail  at  law,  yet  the  Court 
of  Chancery,  holding  a  concurrent  jurisdiction  upon  the  head  of 
account,  the  plaintiff  might  also  have  the  wiit  of  ne  exeat  regno:  And 
where  a  creditor  flies  a  bill  for  an  account  and  administration  of  the 
assets,  if  there  is  a  clear  affidavit  of  assets  received,  the  Court  of 
Chancery  will  grant  the  writ  {d). 

In  Moore  v.  Meynell  (e),  Lord  Cowper  ordered  a  writ  of  -ne  exeat 
regno  to  issue  against  a  married  woman,  the  adminis-  _ .   ^ 
tratrix  of  a  former  husband,  who  had  come  to  England  no  against  a  mar- 

ried  woman. 

to  get  in  his  property :  And  Lord  Macclesfield  after- 
ward refused  to  discharge  this  order  (/).    And  upon  the  authority  of 
this  case,  Lord  Hardwicke,  in  Jerningham  v.  Glass  (^r),  where  a  wife 
was  executrix  of  a  former  husband,  and  her  second  husband  was 


{z)  Dan.  Ch.  Pr.  1023,  vol.  ii.  pt.  i.  6th 
edit. 

{zz)  32  &  33  Vict.  c.  62.  Drover  v, 
Beyer,  13  C.  D.  243.  Hands  v.  Hands, 
43  L.  T.  750. 

(a)  Haffey  v.  Haffey,  14  Ves.  261. 
And  see  Sobey  v,  Sobey,  L.  R.  15  Eq. 
200.  For  forms  of  order,  see  Seton^ 
5th  edit.  449-451.  For  practice,  see 
Dan.  Ch.  Pr.  6th  edit.  p.  1648  et  seq, 

(b)  Pannell  v,  Taylor,  1  Tom.  &  Buss. 
103.  See  Jenkins  v.  Parkinson,  2  M.  & 
K.  5.  And  see  now  stat.  32  &  33  Vict. 
e.  62,  s.  6. 


(c)  Swift  V,  Swift,  1  Ball  &  B.  227. 

(rf)  Jones  r.  Alephsin,  16  Ves.  471. 
But  a  residuary  legatee  cannot  have  a 
writ  of  ne  exeat  reg^io  against  a  debtor 
of  the  testator,  on  the  ground  that  he 
colludes  with  the  executor :  Graves  v. 
Griffith,  1  Jac.  &  Walk.  646.  Colverson 
V.  Bloomfield,  29  Ch.  D.  341. 

(e)  1  Dick.  30. 

(/)  3  Atk.  409,  410. 

(g)  3  Atk.  409.  8.  C.  nomine  Teme- 
gan  i\  Glass,  Ambl.  62.  8.  C.  nominv 
Jemegan  v.  Glass,  1  Dick.  107. 
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gone  out  of  the  kingdom,  granted  the  writ  against  her  alone.  Again, 
in  Moore  v.  Hudson  (A)  (July,  1821),  Sir  John  Leach,  V.-C,  granted 
writs  of  ne  exeat  regno  against  husband  and  wife,  executrix,  the  plaint'- 
iff  undertaking  not  to  serve  more  than  one  of  the  writs.  But  in 
Pannell  \\  Taylor  (i)  (Feb.  1823),  Lord  Eldon,  after  great  considera- 
tion, decided  that  a  writ  of  ixe-  exeat  regno  against  a,  feme  covert  execu- 
trix or  administratrix  could  not  be  sustained.  There  seems  to  be  no 
reason  why  a  married  woman  may  not  be  arrested  imder  the  provi- 
*  sions  of  sect.  4,  sub-sect.  3,  and  sect.  6  of  the  Debtors  Act,  1869  (i). 
*In  Bunyan  v.  Mortimer  (I),  a  bill  was  filed  against  a  husband  and 
Attachmentagainst  wifc  in  rcspcct  of  a  dcmoud  agaiust  the  wife  as  execu- 
wife  executrix.      ^^^ .  ipj^^  husbaud,  who  was  a  bankrupt,  had  appeared 

for  himself  and  his  wife,  and  had  gone  abroad,  and  an  attachment  had 
issued  against  him  for  want  of  an  answer :  And  it  was  held  by  Sir  J. 
Leach,  V.-C,  that  such  an  attachment  could  not  be  granted  against 
the  wife,  until  an  order  had  been  obtained  that  she  should  answer 
separately,  and  that  she  must  have  notice  of  the  motion  for  that  order. 
Defendants  can  obtain  an  order  of  ne  exeat  against  a  plaintiff  (m). 

The  application  is  made  ex  parte  on  affidavit  (n). 

The  usual  practice  is  to  require  the  plaintiff  to  give 
Stion7or*a  wSt  of  *^  Undertaking  as  to  damages  and  to  accept  short  notice 

ne  exeat.       .  of  motioU  (o). 

The  defendant  may  at  any  time  after  arrest  apply  to  the  court  or 
a  judge  to  rescind  or  vary  the  order  or  to  be  discharged  from  cus- 
tody, or  for  such  relief  as  may  be  just  (p). 

Generally  speaking,  the  affidavit,  on  which  the  application  for  a 
Affidavit  in  8ui>-  ne  exeat  regno  is  grounded,  must  be  as  positive  as  to 
port  of  application.  ^^  equitablc  debt,  as  an  affidavit  of  a  legal  debt,  to 

hold  to  bail  (q):  but  in  the  case  of  partners  and  executors,  in- 


Defendant  can  ob- 
tain order  of  n«  ex- 
eat. 


(h)  Madd.  &  Geld.  218. 

(i)  1  Turn.  &  Russ.  96. 

{k)  It  appears,  from  the  decree  in 
Moore  v.  MeyneU,  that  the  feme  covert 
in  that  case  had  large  separate  proper- 
ty, and  had  executed  bonds,  &c. :  And 
Lord  Eldon  observed  thereupon,  that 
there  may  be  a  very  great  difference 
between  the  case  of  a  married  woman 
who  has  separate  property  and  the 
case  of  a  married  woman  who  is  admin- 
istratrix,  and  as   administratrix   can 

[•1932] 


have  no  separate  property  at  aU :  Pan- 
nell 17.  Taylor,  1  Turn.  &  Buss.  96, 103. 

(0  Madd.  &  Geld.  278. 

(in)  Whitehouae  v.  Partridge,  3  8w. 
365. 

(»)  R.  S.  C.  Ord.  LXIX.  r.  1.  As  to 
furnishing  copies  of  the  affidavit  to  the 
defendant,  see  Ord.  LXVI.  r.  7  (j). 

(o)  Seton,  5th  edit.  451. 

(p)  R.  8.  C.  Ord.  LXIX.  r.  1. 

iq)  Jackson  v,  Petrie,  10  Yes.  164. 
Amsinck't;.  Barklay,  8  Yes.  597. 
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Proof  required : 


formation  and  belief  is  held  sufficient  (r).  The  affidavit  ought 
to  swear,  or  aver  to  the  best  of  the  knowledge  and  belief  of  the  de- 
ponent, that  assets  have  come  to  the  hands  of  the  executor  ♦or 
administrator  (s) ;  and  it  should  appear  distinctiy  that  he  has  a  pres- 
ent intention  to  leave  the  country  (t). 

The  debt  in  respect  ot  which  a  writ  of  ne  exeat  regno  is  sought  must 
be  actually  due  and  payable  and  for  an  ascertained 
amount  (u).  The  evidence  of  the  debt  must  be  positive 
and  clear  (x),  as  also  the  defendant's  intention  to  leave  the  country 
{y).  The  plaintiff  must  also  clearly  prove  that  he  will  be  materially 
prejudiced  in  the  prosecution  of  his  claim  by  the  defendant  leaving 
the  kingdom  [z). 

If  the  coui-t  be  satisfied  that  the  defendant  is  going  abroad  to  evade 
payment,  it  can  make  an  order  of  ne  exeat,  although  an 
order  for  payment  has  been  made  but  the  time  for  pay-  fo/wy^eSt •'"**^ 
ment  has  not  arrived  (a). 

In  Drover  v.  Beyer  (6),  Jessel,  M.R.,  held  that  a  writ  of  ne  exeat 
regno  is  only  to  be  issued  in  those  cases  which  fall  with- 
in sect.  6  of  the  Debtors  Act,  1869.  The  case  went  to  S^feiiTn^wUh^ 
the  Court  of  Appeal,  and  that  court  decided  the  appeal  SS*Act^V»69.'^^*' 
on  another  point,  and  do  not  appear  to  have  expressed 
any  opinion  on  Sir  George  JessePs  view  of  sect.  6.  In  the  later  case 
of  Hands  v.  Hands  (c),  Jessel,  M.R.,  followed  his  decision  in  Drover 
V,  Beyer. 

Section  6  of  the  Debtors  Act,  1869  (d),  provides  as  follows : — 

"After  the  commencement  of  this  Act  a  person  shall  gect  e  of  Debtors 
not  be  arrested  upon  mesne  process  in  any  action.  ^^^ 

"  Where  the  plaintiff  in  any  action  in  any  of  her  Majesty's  *Supe- 


(r)  Jackson  v,  Petrie,  10  Ves.  164. 
Bico  V.  Gnaltier,  3  Atk.  501. 

(s)  Anon.  2  Ves.  Sen.  489.  A  present 
vested  interest,  though  capable  of  be- 
ing diyested,  is  a  sufficient  interest  to 
support  a  writ  of  ne  exeat  regno :  How- 
kins  V.  Howkins,  1  Dr.  &  Sm.  75, 
78. 

(0  Darley  r.  Nicholson,  1  Dr.  &  W. 
66. 

(w)  Colverson  v.  Bloomfleld,  29  Ch. 
D.  341.  Anon.  5  N.  B.  358.  Flack  v. 
Holm,  IJ.  &  W.  405. 


(x)  Perry  «.  Dorset,  19  W.  B.  1048. 

(y)  Ihid. 

(z)  Drover  v.  Beyer,  13  Ch.  D.  242. 
Vanzeller  v,  Vanzeller,  15  Jur.  115. 
Boehm  t'.  Wood,  T.  &  B.  332. 

(a)  Sobey  v,  Sobey,  L.  B.  15  Eq.  200. 
Whitehouse  v.  Partridge,  3  Sw.  365. 
But  see  Colverson  v.  Bloomfield,  29 
Ch.  D.  341,  where  the  order  was  not 
served. 

(6)  13  Ch.  Div.  243. 

(c)  43  L.  T.  750. 

((f)  32  &  33  Vict.  c.  62. 

[•1933]    [•1934]      • 
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nor  Courts  of  Law  at  Westminster,  in  which,  if  brought  before  the 
commenceinent  of  this  Act,  the  defendant  would  .have  been  liable  to 
arrest,  proves  at  any  time  before  final  judgment,  by  evidence  on  oath 
to  the  satisfaction  of  a  Judge  of  one  of  those  Courts,  that  the  plaint- 
iff has  good  cause  of  action  against  the  defendant  to  the  amount  of 
fifty  pounds  or  upward,  and  that  there  is  probable  cause  for  believ- 
ing that  the  defendant  is  about  to  quit  England  unless  he  be  appre- 
hended, and  that  the  absence  of  the  defendant  from  England  will 
materially  prejudice  the  plaintiff  in  the  prosecution  of  his  action, 
such  Judge  may  in  the  prescribed  manner  order  such  defendant  to 
be  arrested  and  imprisoned  for  a  period  not  exceeding  six  months, 
unless  and  until  he  has  sooner  given  the  prescribed  security,  not 
exceeding  the  amount  claimed  in  the  action,  that  he  will  not  go  out 
of  England  without  the  leave  of  the  Court. 

"  Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a  pen- 
alty, other  than  a  penalty  in  respect  of  any  contract,  it  shall  not  be 
necessary  to  prove  that  the  absence  of  the  defendant  from  England 
will  materially  prejudice  the  plaintiff  in  the  prosecution  of  his  action, 
and  the  security  given  (instead  of  being  that  the  defendant  will  not 
go  out  of  England)  shall  be  to  the  effect  that  any  sum  recovered 
against  the  defendant  in  the  action  shall  be  paid,  or  that  the  defend- 
ant shall  be  rendered  to  prison." 

The  practice  under  sect.  6  of  the  Debtors  Act,  1869,  is  now  regu- 
practice      under  latcd  by  Ord.  LXIX.  of  the  Rules  of  the  Supreme  Court, 

Debtors  Act.  1883 

The  exercise  of  the  power  of  arrest  under  the  section  is  discretion- 
ary (c). 

Where  the  defendant  is  arrested  under  it,  he  can  only  be  kept  in 
prison  until  final  judgment  (/). 

By  sect.  4  of  the  Debtors  Act  it  is  provided  that : — 
Sect  4,  sub-s.  s,  of      "  With  the  exceptions  hereinafter  mentioned,  no  per- 
DebtoraAct.         ^^^  shaU,  after  the  commencement  of  this  Act,  be 
arrested  or  •imprisoned  for  making  default  in  payment  of  a  sum  of 
money. 

"  There  shall  be  excepted  from  the  operation  of  the  above  enact- 
ment .  .  . 

"  (3)  Default  by  a  trustee  or  person  acting  in  a  flduciaiy  capacity 
and  ordered  to  pay  by  a  Court  of  Equity  any  sum  in  his  possession 
or  under  his  control." 

(e)  Hasluck  v.  Lehman,  6  Times  Rep.  435.     (/ )  Hume  v,  l>Tujftf  L.  R.  8  Ex.  214. 
[•1935J 
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In  an  action  against  an  executor  or  administrator,  other  than  an 
action  for  administration  of  the  assets,  costs  are  in  the 

Costs. 

discretion  of  the  court  or  judge  (g).\  In  such  cases  the 
liability  to  costs  will,  generally  speaking,  be  governed 
by  the  ordinary  rule,  which  throws  them  on  the  unsuccessful  party : 
Accordingly,  if  an  executor  or  administrator  is  sued  in  equity  by 
a  creditor  for  a  debt  of  the  deceased,  and  the  creditor  succeeds  in 
establishing  his  demand,  the  court  will  direct  the  payment  of  the 
amount  due  to  the  creditor,  together  with  his  costs,  out  of  the  estate 
(A),  but  unless  the  estate  is  insufficient,  no  order  is  made  with  regard 
to  the  payment  of  the  costs  of  the  personal  representative,  it  being 
supposed  that  he  may  reimburse  himself  out  of  the  assets ;  so  that  if 
there  be  no  further  fund  out  of  which  he  may  reimburse  himself,  the 
costs  must  come  out  of  his  own  pocket :  And  even  if  it  should  appear, 
upon  taking  the  accounts,  that  there  is  no  such  fund,  still  the  court 
will  not  give  any  directions  with  regard  to  his  costs  (i). 

The  question  whether  an  executor  or  administrator  who  sues  or 
defends,  and  is  unsuccessful,  is  to  be  repaid  his  costs  Question  of  aiiow^ 
out  of  his  estate,  is  totaUy  distinct  from  the  question  J"';Jo?^^Sfof'hi; 
whether  he  is  liable  to  the  other  party  to  the  action  or  *^*'^^' 
not,  and  will  be  found  dealt  with  later  on  in  this  chapter  (k). 

But  where  a  suit  is  instituted,  either  by  creditors  or  residuary  leg- 
atees, for  a  general  administration  of  assets,  so  that  the  costa  in  an  admin- 
whole  estate  of  the  deceased  is  necessarily  taken  fi"om  i»'™''on8uit: 
the  'hands  of  the  personal  representative,  and  distributed  imder  the 
direction  of  the  court,  his  costs  of  suit,  as  between  solicitor  and  client, 
are,  generally  speaking,  provided  for ;  and  even  where  the  assets  are 
insufficient  to  pay  the  creditors  of  the  deceased,  these  of  the  executor, 
costs,  and  any  other  costs,  charges,  and  expenses  prop-  fund  .- 
erly  incurred  by  him,  continue  the  first  charge  on  the  estate  (Z). 


((/)  R.  S.  C.  Ord.  LXV.  r.  1. 

t  See  American  note  at  end  of  this 
chapter. 

(A)  Dan.  Ch.  Pr.  1175,  1219,  vol.  ii. 
pt.  i.  6th  edit.  Lyse  v,  Kingdon,  1  Coll. 
184. 

(0  Dan.  Ch.  Pr.  1219,  vol.  ii.  pt.  i. 
6th  edit.  Morgan  &  Wurtzborg  on 
Costs,  179. 

{k)  SeeiHW^,  pp.*1936,*1937. 

(0  Tipping  r.  Power,  1  Hare,  405, 


411.  Gaunt  v.  Taylor,  2  Hare,  413. 
AntCy  pp.*850,  *851.  Jackson  t'.  Wool- 
ley,  12  Sim.  12.  Ottley  v,  Gilby,  8 
Beav.  602.  Tanner  r.  Dancey,  9  Beav. 
339.  As  to  the  priority  of  the  execu- 
tor's costs  of  an  administration  action 
over  costs  in  a  probata  action,  see  Re 
Mayhew,  5  Ch.  D.  596.  See  also  Re 
Price,  31  Ch.  D.  485.  In  an  adminis- 
tration suit  by  a  mortgagee  who  has 
obtained  an  order  for  sale  of  the  real 

[•1936] 
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cases 


The  above  is  the  general  rule,  but  it  is  governed  by  the  circum- 
in  which  the  stauces  of  each  particular  case,  and  in  cases  marked  by 
to^im5?*'c<^"  ^-  fraud,  evasion,  or  neglect  of  duty,  the  court  will  not 
sonaiiy.  merely  refuse  to  allow  the  executor  his  costs  out  of  the 

assets,  but  will  order  him  to  pay  the  costs  of  the  suit,  or  of  so  much 
of  the  suit  as  is  attributable  to  the  breach  of  duty  on  his  part  (m) ; 
but  mere  negligence  is  not  sufficient  to  deprive  an  executor  or  admin- 
istrator of  his  costs  {i\). 

The  rule  that  the  costs  of  all  proceedings  in  the  Supreme  Court 
Auexecutor-sorad-  ^re  in  thc  discrctiou  of  the  judge  does  not  apply  to  an 
are"nordiscret"o^  cxccutor  or  administrator  who  has  not  unreasonably 
**'^*  instituted  or  carried  on  or  resisted  any  proceedings, 

and  he  is  not  to  be  •deprived  of  any  right  to  costs  out  of  a  particular 
estate  or  fund  to  which  he  would  be  entitled  according  to  the  rules 
heretofore  acted  upon  in  the  Chancery  Division  {o). 

The  effect  of  the  rule  may  be  stated  to  be  that  an  executor  or 
trustee  is  entitled  to  his  costs  (including  costs,  charges,  and  expenses) 
in  any  action  to  administer  his  estate  unless  it  is  established  that  he 
is  guilty  of  such  misconduct  as  justifies  the  judge  in  depriving  him 
of  them  {p). 

It  is,  of  course,  impossible  to  define  exactly  what  wiU  amotmt  to 
such  misconduct;  where  executors  first  withheld  ac- 
counts and  then  rendered  incorrect  ones  they  were 
ordered  to  pay  the  costs  of  the  action  (^),  and  mere  non-feasance  has 
been  held  to  amount  to  such  misconduct  as  in  Re  WeaU  (r),  where 
executors  allowed  their  solicitor  to  retain  and  pay  himself  some  costs 


Misconduct. 


and  leasehold  estate,  the  personal  rep- 
resentatives are  entitled,  if  the  assets 
are  deficient,  to  payment  of  their  costs, 
charges,  and  expenses,  in  priority  to 
the  plaintiff's  costs  of  the  sale:  Re 
Spensley's  Estate,  L.  B.  15  Eq.  16. 
But  see  Pinchard  v.  Fellows,  L.  R.  17 
Eq  421. 

(m)  Heighington  t?.  Grant,  1  Phill. 
Ch.  C.  600.  Hewett  r.  Foster,  7  Beav. 
348.  Hide  t>.  Haywood,  2  Atk.  126. 
See  also  Fell  v.  Lutwidge,  Barnard, 
Chanc.  322.  Avery  r.  Osborne,  ihid.  352. 
Brown  v.  How,  tWd.  358.  Vaughan  t?. 
Thurston,  CoUes,  175.     Bennett  t>.  Att 

[•1937] 


kins,  1  Younge  &  C.  247.  Baker  r. 
Carter,  xbid,  250.  Toner  r.  Thompson, 
7  Sim.  145.  Western  v.  Chapman,  1 
Coll.  181.  Tickner  t?.  Smith,  3  Sm-  & 
G.  42.  Boynton  v.  Richardson,  31  Beav. 
340.  See  also  Dan.  Ch.  Pr.  1208-121S, 
6th  edit. 

(n)  Travers  r.  Townsend,  1  Moll.  496. 
See  hereon  Morgan  &  Wurtzburg  on 
Costs,  179. 

(o)  Ord.  LXV.  r.  1. 

(p)  Be  Love,  29  Ch.  D.  348. 

(g)  Re  Radcliffe,  60  L.  J.  Ch.  317. 

(r)  42  Ch.  D.  674. 
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which  the  court  held  to  be  unnecessary,  and  other  costs  which  should 
have  been  charged  against  corpus  but  which  the  executors  had  im- 
properly charged  against  income. 

In  the  case  of  Re  Clabbum  (s),  Bacon,  V.-C,  ordered  the  plaintiff, 
who  was  executor  and  trustee  of  the  will,  to  personally 
pay  the  costs  of  an  administration  action  which  was  J^J^M^^aSoi?"* 
held  to  be  unnecessary.  The  estate  in  that  case  was  a 
very  small  one,  and  the  defendant  beneficiaries  had  offered  to  concur 
in  a  special  case  to  settle  any  point  of  doubt  or  dif&culty  arising 
under  the  will. 

A  trustee  is,  in  an  administration  action,  always  entitled  to  his 
costs  as  between  solicitor  and  client,  unless  a  case  of  Trustee  entitled  to 
misconduct  is  made  out  against  him  such  as  to  justify  Sste^uSllJ^^de* 
the  judge  in  depriving  him  of  them  (t).  ??mton"duT^"' 

An  order  refusing  a  trustee  his  costs  can  always  be  ^pp^,  ^^^  ^^^  ^^^ 
appealed  from  (w),  as  he  can  only  be  deprived  of  them  ^erxeftising  costs. 
on  the  ground  of  ♦misconduct,  and  the  question  of  misconduct  or  no 
misconduct  is  a  matter  on  which  an  appeal  lies  (x) ;  but  the  converse 
of  this  rule  does  not  hold  good,  and  if  the  judge,  notwithstanding 
charges  of  misconduct,  allows  an  executor  or  trustee  his  costs  no 
appeal  will  lie,  because,  if  by  the  misconduct  of  the  executor  or  trus- 
tee he  has  lost  his  right  to  costs,  then  the  discretion  of  the  judge 
arises,  and  under  sect.  49  of  the  Judicature  Act,  1873,  there  is  no 
appeal  from  such  discretion  (y). 

It  is  a  clear  rule  that  no  costs  are  given  to  an  executor  or  trustee 
who  is  a  debtor  to  the  estate  until  his  debt  is  paid.  If 
one  of  two  executors  is  a  debtor  to  the  estate  his  co-  ^«^"^*^°«*™»*««- 
executor  is  entitled  to  act  by  a  separate  solicitor,  and  ^Jit^ng^**®"^^*^®' 
if  he  does  so  he  will  be  entitled  to  his  costs  (z).  If  two 
executors  employ  one  solicitor,  and  one  of  the  two  executors  is  a 
debtor  to  the  estate,  the  taxing-master  on  taxation  finds  what  is  the 
fair  amount  of  costs  to  be  attributed  to  the  executor  who  is  a  debtor 
to  the  estate.    This  amount  is  deducted  from  the  total  costs  of  the 


(«)  46  L.  T.  848.    As  to  an  unneces-  the  cases  will  be  found  conveniently 

sary  action  by  a  legatee,  see  Re  Cope,  cited. 

W.  N.  1885,  p.  154.  (x)  Re  Love,  supra.     See   also  Re 

(0  Re  Love,  29  Ch.  D.  348.    See  also  Knight's  Will,  26  Ch.  D.  82,  90. 

Re  Knight's  Will,  26  Ch.  D.  82.  (y)  Charles  v.  Jones,  33  Ch.  D.  80. 

(u)  Ann.  Pr.  1893,  p.  1051,  where  (c)  Jessel,  M.R.,  in  Smith  v.  Dale, 

18  Ch.  D.  518. 

41  [•1938] 
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two,  and  the  balance  after  making  such  deduction  is  the  amount 
allowed  as  costs  of  the  other  executQr  (a). 

The  principle  seems  to  be  that  the  exists  due  to  the  executor,  who 
Principle  on  which  ^  indebted  to  the  estate,  are  set  oflf  against  his  debt, 
fauiun^tralto^  2^  ^^^  *^®  proper  form  of  order  appears  to  be  t-o  order 
disallowed.  payment  of  the  costs  due  to  him  from  the  estate,  and 

for  the  order  also  to  provide  that  such  costs  are  not  to  be  paid  until 
he  makes  good  the  moneys  due  from  him  to  the  estate  (&),  and  it 
makes  no  difference  for  this  purpose  whether  the  debt  arises  from  a 
default  of  the  executor  or  trustee,  or  is  simply  a  debt  due  from  him 
to  the  testator's  estate. 

If  an  executor  who  is  indebted  to  the  estate  becomes  bank*rapt, 
his  costs  incurred  prior  to  the  bankruptcy  are  set  oflf 

Costs  of  a  defitult-  .  rm  r     j 

ing  executor  who  against  the  debt  (c).     The  costs  incurred  subsequently 

becomes  bankrupti      ox  a  . 

to  the  bankruptcy  stand  on  a  different  footing,  and  the 
question  whether  such  costs  will  be  paid  out  of  the  estate  seems 
now  to  depend  mainly  on  whether  the  debt  due  from  the  executor 
or  trustee  is  discharged  by  the  bankruptcy  or  not. 

There  are  conflicting  decisions  on  the  point,  one  decision  of  Hall, 
Conflicting    deci-  ^.-C.  ((Z),  and  the  other  of  North,  J.  (e). 
^^^'  Both  cases  arose  under  the  Bankruptcy  Act,  1869,  in 

both  cases  the  debt  due  from  the  defendant  was  a  debt  due  in  respect 
of  a  breach  of  trust,  and  by  sect.  49  of  the  Bankruptcy  Act,  1869, 
bankruptcy  was  not  a  discharge  from  a  debt  incurred  by  breach  of 
trust.  North,  J.,  held  that  as  the  debt  was  not  discharged  the  ex- 
ecutor was  not  entitled  to  his  costs  incurred  after  the  bankruptey 
unless  he  paid  the  debt.  Hall,  V.-C,  followed  an  earlier  case  of 
Bow^'er  w  Griffin  (/),  which  North,  J.,  declined  to  follow,  and  held 
the  trustee  entitled  to  the  costs  subsequently  to  the  bankruptcy  with- 
out making  good  his  default,  it  seeming  to  him  (as  his  lordship  stated) 
to  be  consistent  with  good  sense  to  hold  that  any  person  who,  though 
adjudicated  bankrupt,  was  retained  as  a  party  to  an  action,  as  exec- 
utor or  trustee,  shoidd  be  paid  his  costs  {g), 

(a)   Smith  r.  Dale,  18  Ch.  D.  516.  (<?)  Smith  r.  Dale,  5tf;>ra.   ReBashftm, 

See  also  McEwan  r.  Crombie,  25  Ch.  mpra.     Re  Vowles,  32  Ch.  D.  243. 

D.  175.     The  earlier  case  of  Watson  v.  (d)  Clare  v,  Clare,  21  Ch.  D.  865. 

Row,  L.  R.  18  Eq.  680,  seems  now  to  (e)  Lewis  v,  Trask,  21  Ch.  D.  862. 

be  overruled.  (/)  L.  R.  9  Eq.  340. 

(6)  Lewis  V.  Trask,  21  Ch.  D.  864.    Re  (g)  21  Ch.  D.  867. 
Basham,  23  Ch.  D.  195. 
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In  the  case  of  Re  Basham  (A),  Chitty,  J.,  after  a  very  full  consider- 
ation of  the  authorities^  followed  the  decision  of  Nortii,  J.,  and  Pear- 
son, J.,  also  acted  on  the  same  ride  in  a  later  case  (i). 

It  will  be  remembered  that  sect.  30  of  the  Bankruptcy  Act  of  1883 
is  more  favorable  to  the  bankrupt  than  sect.  49  of  the 
Bankruptcy  Act,  1869,  and  under  sect.  30  of 'the  Bank-  S!^t;y  I'c^'im^" 
ruptcy  Act,  1883,  a  bankrupt  executor,  administrator, 
or  *trustee,  only  remains  liable  to  the  estate  for  debts  incurred  by 
fraudulent  breach  of  trust.  The  consequence  is,  that  where  his 
debt  is  for  a  fraudulent  breach  of  trust  he  will  get  no  costs  at  all ;  if 
the  debt  arise  on  any  other  ground,  he  will  get  his  costs  subsequentiy 
to  the  bankruptcy. 

In  meritorious  cases,  where  the  court  has  derived  assistance  in  tak- 
ing the  accounts  from  having  the  executor  represented 
by  solicitors  and  counsel  in  the  action,  it  will  sometimes  given  to  a  default- 

Ing  trustee  on  ac- 

order  him  to  have  costs  out  of  the  estate  notwithstand-  count  of  assistance 
ing  he  remains  a  debtor  to  the  estate  (A;),  but  the  solic- 
itor for  the  defaulting  executor  should,  before  incurring  costs,  point 
out  to  the  beueficiaries  that  the  executor  can  only  attend  and  assist  in 
the  proceedings  if  his  costs  are  paid  out  of  the  estate,  and  obtain  their 
sanction  to  his  attending  on  those  terms  before  the  costs  are  incurred. 
A  trustee  who  has  not  been  guilty  of  dishonesty,  and  who  has 
made  good  to  the  estate  the  deficiency  arising  from  an 

Trustee       making 

improper  investment  made  by  him,  will  not  be  ordered  good  his  default : 

^  j^     ,T.  ^  >  right  to  costs. 

to  pay  costs  (?). 

Where  the  estate  is  insufficient  for  payment  of  costs  executors  and 
trustees  are  entitied  to  pa3anent  of  their  costs,  charges, 

ji  •  •      -i     X         n      XT.  _^        i.  ^-'Executors'        and 

and  expenses,  m  priority  to  all  other  parties  to  an  ad-  trustees'    priority 

...       ..  i*         /\  *®  *^  costs. 

ministration  action  (m). 

The  executor  or  administrator  of  a  defaulting  trustee  who  accounts 
fairly  for  the  assets  come  to  his  hands,  is  entitled  to  Executor  of  a  de- 
deduct  his  costs  of  the  action  out  of  the  assets  of  his  ^"^""^  ^^^ 
testator  or  intestate,  even  although  they  may  be  insufficient  to  repair 
the  breach  of  trust  (n). 

{h)  23  C.  D.  195.  (fii)  DoddB  v.  Tuke,  26  Ch.  D.  617. 

(t)  Re  Vowles,  32  Ch.  D.  243,  Wetenhall  t;.    Dennis,    33   Beav.  285. 

{k)  See  remarks  of  Chitty,  J.,  in  Re  Henderson  v.  Dodds,  L.  R.  2  Eq.  532. 

Basham,  supra.  (n)  Haldenby  v,  Spofforth,  9  Beav. 

(0  Peacock  r.  Colling,  54  L.  J.  Ch.  195.    Home  r.  Shepherd,  3  Jur.  N.  S. 

743.     Re  Whiteley,  33  Ch.  D.  347.  806. 
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In  the  case  of  Be  Griffiths  (o),  an  action  was  brought  against  the 
executor  of  a  deceased  executor  for  the  ad*ministration  of  the  estate 
of  the  original  testator.  The  defendant  properly  accounted  for  all 
assets  which  had  come  to  his  hands.  A  balance  was  found  due  from 
the  estate  of  the  original  executor  to  the  estate  of  the  original  testa- 
tor, which  balance  the  estate  of  the  original  executor  was  insufficient 
to  pay.  Cotton,  L.  J.,  said  that  the  strict  order  would  be  to  allow 
the  defendant  out  of  the  estate  of  the  original  testator  all  the  costs 
incurred  solely  with  reference  to  the  original  testator's  estate,  but  as 
to  the  costs  incurred  by  the  defendant  solely  as  representative  of  his 
own  testator,  the  defaulting  executor,  he  ought  to  be  allowed  them 
solely  out  of  the  estate  of  the  defaulting  executor.  Fry,  L.J.,  in 
the  same  case,  pointed  out  that  there  was  a  third  class  of  costs,  com- 
ing under  neither  of  the  above  heads,  and  they  ought  to  be  divided 
between  the  two  funds  [p). 

The  following  payments  have  been  held  to  be  included  in  costs, 
charges,  and  expenses;  costs  of  proceedings  by  an  administrator 

against  a  defaulting  solicitor,  taken  bona  fide  for  the 

Paymente  allowed  07.^ 

as  coBte,  chargea,  benefit  of  the  cstato  (a),  the  costs  of  an  action  properly 

defended  by  a  tnistee  (r),  costs  of  a  sale  rightly  made 
by  trustees  under  a  power  («),  costs  of  former  trustees  paid  to  the 
executor  of  the  survivor  in  consideration  of  his  transferring  the  trust 
property  {t). 

An  order  giving  trustees  their  costs,  charges,  and  expenses,  gives 
Order  -  giving  ^^cm  somcthiug  morc  than  their  costs  of  the  action, 
and'exiMjn^^^'  and  cau  be  appealed  from  (u). 

"  Moderation "  of  -^  trustcc  in  passing  his  accounts  is  not  allowed  with- 
biii  of  costa.  Q^^  question  sums  paid  by  him  to  his  solicitor  for  costs  j 
and  the  biU,  although  not  submitted  to  a  regular  taxation,  can  be 
submitted  to  the  taxing-master  to  be  "  moderated,"  i.e.,  for  ♦the  taxing- 
master  to  disallow  such  items  as  are  irregular  and  excessive  (x), 

A  solicitor-trustee  is  only  entitled  to  charge  his  costs  and  expenses 
out  of  pocket  found  by  the  taxing-master  to  have  been  properly  in- 

(0)  26  Ch.  D.  465.  (s)  Re  Mansel,  54  L.  J.  Ch.  883. 

(p)  See  also  Lyse  v,  Kingdon,  1  Coll.  (Q  Harvey  v,  Olliver,  57  L.  T.  239. 

184,  189.     Palmer  v.  Jones,  43  L.  J.  (u)  B^  Chennell,  8  Ch.  D.  482. 

Ch.  249.    Re  Kitto,  28  W.  R.  411.  (x)  Johnson  v.  Telford,  3  Buss.  477. 

(q)  Re  Davis,  57  L.  T.  755.  Allen  v,  Jarvis,  L.  R.  4  Ch.  616.    Ayles- 

(r)  Stirling,  J.,  in  Re  Llewellin,  37  ford  v,  Poulett,  63  L.  T.  619. 
Ch.  D.  317,  327. 

[•1941]     [•1942] 


Ch.  II.] 


Administrators  in  Equity, 


645 


curred  (y),  unless  he  is  specially  authorized  by  the  instrument  creat- 
ing the  trust  to  make  further  charges  (2),  and  although  cosu  of  a  solicitor- 
he  be  empowered  to  charge  professional  charges  he  is  not  ''^^^^ 
entitled  to  charge  for  services  which  are  not  strictly  professional, 
and  not  for  matters  which  an  executor  ought  to  do  without  the  inter- 
vention of  a  solicitor,  such  as  for  attendances  to  pay  premiums  on 
policies,  attendances  at  the  bank  to  make  transfers,  attendances  on 
proctors,  auctioneers,  legatees,  and  creditors  (a) ;  but  where  an  exec- 
utor was  authorized  to  make  the  usual  professional  or  other  proper 
and  reasonable  charges  he  was  held  entitled  to  charge  for  business 
not  strictly  of  a  professional  nature  transacted  by  him  Duty  of  a  solicitor 
in  relation  to  the  trust  estate  (6).  A  soUcitor  should  ST^i^g  \X^Z 
not  in  a  will  appointing  him  executor  or  trustee  insert  *"^  ^^"^  ^  ^**"'^^' 
an  authority  to  himself  to  charge  for  business  not  strictly  pro- 
fessional, unless  the  testator  has  expressly  instructed  him  to  insert 
such  a  power  (c). 

A  power  authorizing  a  solicitor-trustee  to  charge  for  professional 
services  is  inoperative  if  the  solicitor  himself  attests  Effect  of  the  soiic- 

,,,   ^  ,.  *  Itor  attestiiig  the 

the  will  {d\  will. 

A  solicitor-trustee  who  acts  as  solicitor  for  other  parties  in  an  action 
will  be  allowed  his  costs,  and  this  none  the  less  that  he  ^  soiidtor-tnistee 
acts  for  himself  as  well,  unless  and  except  so  far  as  the  ^^^"1,  t? 'the^li^- 
costs  are  increased  by  acting  for  himself  as  well  as  the  **°"' 
others  (e) ;  but  this  does  not  apply  to  his  costs  in  the  *adininistration 
of  the  trusts  outside  a  suit,  the  general  principle  that  a  trustee  is 
not  permitted  to  profit  by  his  trust,  or  to  place  himself  in  a  situation 
in  which  he  may  be  tempted  to  deal  with  his  trust  with  a  view  to 
his  own  profit,  being  held  to  apply  to  the  latter  case  and  not  to 
the  former  (/).  It  is  difScult  to  see  the  distinction  between  the 
two  cases,  and  Chitty,  J.,  and  the  Court  of  Appeal,  in  following  (g) 
Gradock  v.  Piper  (A),  seem  to  have  considered  that  the  exception  to 


{y)  Bobinson  t?.  Pett,  2  LeiCd.  Cas. 
Eq.  214,  6th  edit. 

(r)  Re  Shearwood,  2  Beav.  338. 
Moore  r.  Frowd,  3  My.  &  Cr.  45.  Re 
Wyche,  11  Beav.  209. 

(a)  Harbin  v.  Darby,  28  Beav.  325. 

(&)  Re  Ames,  25  Ch.  D.  72.  But  see 
Re  Chappie,  27  Ch.  D.  584. 

(c)  Kay,  J.,  in  Re  Chappie,  27  Ch. 
D.  587. 


((0  Re  Barber,  31  Ch.  D.  665,  Re 
Pooley,  40  Ch.  D.  1. 

(c)  Cra4ock  t\  Piper,  1  M.  &  G.  664. 
Re  Barber,  34  Ch.  D.  77.  But  see  Re 
CorseUis,  34  Ch.  D.  675. 

(/)  Lincoln  v.  Windsor,  9  Hare,  158. 
Re  Barber,  ^i^a, 

(g)  In  Be  Barber,  supraf  and  Re  Cor- 
seUis, »upra, 

(h)  1  M.  &  G.  664. 
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the  general  rule  made  by  Cradock  r.  Piper  had  been  too  long  estab- 
lished to  be  disturbed  (t). 
After  the  costs  of  the  execiitor  or  administrator  are  satisfied,  the 
next  claim  on  the  fund  arising  from  the  personal  estate 

Of  the  plaintifT  in.  i    *      ^m  *        i»i»i» 

the  action  out  of  IS  that  of  the  plamtiff  in  the  suit  for  his  costs  mcurred 

the  fund.  •      -j.  /7v 

m  it  (A:). 
One  consequence  of  this  right  of  the  plaintiff  to  his  costs  of  the 
suit  appears  to  be,  that  if  the  executor  or  administrator,  after  the 
decree,  makes  payment  of  a  debt  with  a  view  to  be  reimbursed  out 
of  the  fund  in  court,  his  right  to  be  so  reimbursed  must  be  postponed 
to  the  payment  of  the  plaintiff's  costs :  that  is,  he  must  run  the  risk 
of  the  fund  not  being  sufficient  to  pay  the  costs  and  also  to  reimburse 
him  (Z).  Again,  if  the  suit  has  been  properly  instituted  and  there 
are  either  assets  in  court  or  outstanding  assets  to  be  administered, 
it  seems  to  have  been  held  that  the  plaintiff's  costs  of  suit  must  be 
paid  out  of  those  assets,  whatever  may  be  the  hardship  on  the  ex- 
ecutor or  administrator  as  to  his  demand  on  them  in  respect  of 
having,  before  suit,  paid  other  creditors  of  the  estate  with  his  own 
money  (w). 

But  the  personal  representative's  right  of  retainer  for  his  •own 
debt  will  prevail,  as  there  has  already  been  occasion  to  show  (n), 
against  the  plaintiff's  right  to  his  costs. 

The  costs  of  a  person  (beneficiary  or  creditor)  bringing  proceed- 
ings against  an  executor  or  administrator  are  now  al- 
tok^  pioc^ngS  ways  in  the  discretion  of  the  court  (o),  and  an  order  re- 
5r"'admiSutratoJ  f^^"^?  ^  bcueficiary  or  creditor  plaintiff  his  costs  in  an 
dtocretionarj'.  administration  action,  or  making  him  pay  costs,  is  an 
No  appeal  from  an  ordcr  withiu  the  discrctiou  of  the  judge,  under  Ord- 
'Ctee  ^!"*  *  LXV.  r.  1,  and  cannot  be  appealed  from  {y).    And  the 

same  rule  will  apply  to  a  creditor  bringing  the  action. 

Prior  to  the  rules  of  1883,  the  rule  was  that  a  residuary  legatee 

filing  a  bill  for  administration  had  a  right  to  have  his 

not  entitled  as  of  costs  out  of  the  cstatc,  uiiless  that  nght  was  displaced 

by  some  special  ground  for  depriving  him  of  them  (^). 

(i)  As  to  a  solicitor-ti'ustee  employ-  (m)  Heam  r.  Wells,  1  Coll.  323,  332, 

ing  his  partner,  see  Clack  v.  Carlon,  30      333. 

L.  J.  Ch.  639.  (»)  AnU,  pp.  *884,  •887. 

(ik)  Heam  ».  Wells,  1  Coll.  323.  (o)  See  R.  8.  C.  1883,  Ord.  LXV.  r.  L 

(0  Jackson  f.  WooUey,  12  Sim.  16, 17.  (p)  Be  McClellan,  29  Ch.  D.  495. 

(<Z)  Farrow  t'.  Austin,  18  Ch.  D.  68. 
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But  under  Ord.  LXY.  r.  1,  the  costs  of  a  plaintiff  legatee  are  abso- 
lutely in  the  discretion  of  the  judge  (r). 

Hostile  actions  against  executors  or  trustees,  for  instance,  an  ac- 
tion seeking  to  charge  them  with  costs  on  the  ground  ow  mie  did  not 

-  •Pply  to  hostile  ac- 

of  misconduct  («),  did  not  come  under  the  above  rule.     tfoM. 

Where  a  beneficiary  has  mortgaged  his  legacy  or  share  one  set  of 
costs  only  is  allowed  to  him  and  his  incumbrancer  at-  ^    ^ 

Costs  of  benenciaiy 

tending  the  proceedings,  that  set  of  costs  is  payable  to  who  has  mortgaged 
the  incumbrancer  so  far  as  may  be  necessary  to  satisfy 
the  incumbrancer's  costs  of  action,  and  after  such  payment  the  bal- 
ance of  costs  is  payable  to  the  plaintiff  (f), 

A  creditor  bringing  an  administration  action  is  entitled  to  solicitor 
and  client  costs  if  the  estate  proves  insufficient  for  pay- 

^•'      Creditoi's  right  to 

ment  of  the  debts  (w),  at  any  rate  where  he  sues  on  be-  solicitor  and  client 
half  of  himself  and  the  other  creditors  of  the  deceased 
(x),  the  *reason  given  being  that  it  would  be  unreasonable  that  the 
general  body  of  creditors  should  take  advantage  of  the  exertions  of 
the  particular  creditor  through  whose  instrumentality  the  fund  has 
been  recovered  without  paying  him  all  his  costs  (y) ;  and  this  rule 
applies  equally  to  a  creditor  who  obtains  conduct  of  an  action  origi- 
nally commenced  by  a  legatee  or  next  of  kin  (2). 

A  plaintiff  in  a  legatee's  administration  action  is  entitled  to  costs 
as  between  solicitor  and  client  where  the  estate  is  suffi- 
cient to  pay  debts  but  insufficient  to  pay  legacies  in  full 
(a) ;  and  it  makes  no  difference  that  there  has  been  a  contest  between 
the  plaintiff  and  another  legatee  as  to  the  proper  mode  of  dividing 
the  fund  (ft). 

The  principle  that  a  creditor  plaintiff  against  an  insolvent  estate 
is  entitied  to  his  costs  as  between  solicitor  and  client  was  extended 
by  Kay,  J.  (c),  to  the  case  of  a  separate  creditor  suing  on  behalf  of 


Legatee  plaintlfT. 


(r)  Re  Mcaellan,  29  Ch.  D.  495. 

(*)  Williams  r.  Jones,  34  Ch.  D.  120. 

(0  For  form  of  order,  see  order  in 
Higham  r.  Higham,  Seton,  vol.  ii.  p. 
869,  4th  edit.  See  also  Re  Gk)ss,  W. 
N.  1884,  p.  192. 

(7<)  Thomas  r.  Jones,  1  Dr.  &  Sm. 
134. 

{x)  As  to  this,  see  ante,  pp.  *1906, 
•1907. 

{y)  Jessel,  M.R.,  in  Re  Richardson, 


14  Ch.  D.  611,  612.  See  also  the  reason 
given  by  Blindersley,  V.-C.,  in  Thomas 
t'.  Jones,  supra, 

(2)  Re  Richardson,  supra, 

(a)  Re  Hervey,  26  Ch.  D.  179. 

(b)  Re  Wilkins,  27  Ch.  D.  703.  See 
also  Henderson  r.  Dodds,  L.  R.  2  Eq. 
532,  where  the  action  was  to  administer 
the  realty,  there  being  no  personalty. 

(c)  Re  McRea,  32  Ch.  D.  613. 
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himself  and  all  the  other  creditors  of  the  testator,  the  testator  being 
one  of  a  firm  of  traders.  The  testator's  private  estate  was  solvent, 
and  the  separate  creditors  were  paid  in  full,  but  the  estate  of  the  firm 
was  insolvent. 

In  the  case  of  Re  Watson  (({),  a  residuary  legatee  who  brought  an 
action  to  establish  his  identity  was  allowed  costs  out  of  the  estate. 

It  was  an  established  rule  that  creditors  were  not  to  be  allowed 
Of  creditoni  com-  ^^'^y  ^^  *^^  costs  which  they  were  put  to,  either  in  the 
dicree""^^'  ^^  ^®^  instance,  or  in  any  stage  of  the  proof  of  their 

claims  before  the  master  under  the  decree  (e).  But 
now  by  Ord.  LV.  ♦r.  58,  of  the  rules  of  the  Supreme  Ck)urt,  1883,  it  is 
provided,  that  ^^  a  creditor  who  has  come  in  and  established  his  debt 
in  the  Judges'  Chambers  imder  any  judgment  or  order  shall  be  en- 
titled to  the  costs  of  so  establishing  his  debt,  and  the  sum  to  be 
allowed  for  such  costs  shall  be  fiLsed  by  the  Judge,  unless  he  shall 
think  fit  to  direct  the  taxation  thereof :  and  the  amount  of  such  costs, 
or  the  sum  allowed  in  respect  thereof,  shall  be  added  to  the  debt  so 
established "(/).  Where  the  creditor  fails  to  establish  his  debt,  he 
may  be  ordered  to  pay  the  costs  of  the  inquiry  consequent  upon 
his  claim,  though  he  is  not  a  party  to  the  action  (9). 

The  question  out  of  what  particular  fund  costs  are  to  be  paid 
scarcely  comes  within  the  scope  of  this  work,  but  it  will  perhaps  be 
well  to  refer  to  the  general  principles  governing  the  subject. 

Where  next  of  kin,  or  other  persons  claiming  as  a  class  under  the 
Whether  the  costa  will,  succccd  in  establishing  their  title,  their  costs,  as 
o?  Se%Stiiukr  abovc  defined,  incurred  in  so  doing,  are  paid  out  of 
geneii'estat^'  ****  the  general  estate  befoi-e  any  apportionment  of  it  takes 


((0  53  L.  J.  Ch.  305. 

{e)  Nor  was  a  creditor  entitled  to 
costs,  whose  debts  had  been  disallowed 
by  the  master,  and  allowed  by  the 
court  on  petition :  Watkins  v.  Maule, 
Jacob,  105.  But  if  his  proof  was  bene- 
ficial to  the  estate,  as  where  he  saved 
by  it  the  expense  of  a  suit,  and  there 
were  extraordinary  costs,  the  court 
would  give  them  on  petition :  Harvey 
r.  Harvey,  6  Madd.  91. 

(/)  Usually  a  sum  is  named  for  costs 
of  proof  at  the  time  the  debt  is  allowed : 
Ann.  Ch.  Pr.  1893,  p.  947.    Under  the 

[♦1946] 


General  Order  of  27th  May,  1865,  a 
fixed  sum  of  12.  13^.  4d.  if  the  debt  was 
under  5^,  and  2Z.  28.  if  above,  was 
usually  allowed :  Seton,  4th  edit.  832. 
Morgan  &  Wurtzburg  on  Costs,  191. 
These  costs  are  not  added  to  the  debt, 
but  are  costs  in  the  action :  Dan.  Ch. 
Pr.  1034,  6th  edit. 

.(</)  Hatch  V.  Searles,  2  Sm.  &  G.  147. 
Yeomans  v.  Haynes,  24  Beav.  127.  It 
appears  that  a  special  summons  must 
be  taken  out  to  obtain  payment :  Dan. 
Ch.  Pr.  1035,  6th  edit 
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place  (A).  So  where  a  legacy  is  claimed,  in  an  administration 
suit,  by  two  legatees  adversely  to  each  other,  the  costs  must  be 
borne  by  the  testator's  estate  (inasmuch  as  the  question  arises  on 
his  will)  and  not  by  the  legacy  (t).  But  where  a  residuary  estate 
was  divisible  amongst  several  persons,  and  an  account  was  made  up, 
and  the  adults  received  their  shares :  and  the  *inf ants  filed  a  bill 
for  an  account  against  the  executors  and  the  other  residuary  legatees, 
who,  being  satisfied,  deprecated  the  proceedings,  and  the  accounts 
turned  out  to  be  substantially  correct  j  it  was  held,  that  the  costs  of 
the  suit  were  payable  out  of  the  plaintiflPs  share  alone  (ft).  The  rule 
has  been  laid  down  to  be,  that  if  the  executors,  admitting  a  legacy 
to  be  payable,  sever  it  from  the  estate,  and  a  dispute 

i_   1  '      1  is    i  ■!_  J.      ^    ^^P^^y    severed 

arises  between  the  persons  or  some  of  the  pei'sons  to  from  the  rest  of  tuo 

estftte 

whom  the  legacy  belongs,  and  the  court  has  to  decide 
to  whom  it  belongs,  there  the  particular  fund  bears  the  costs  j  sems, 
if  the  dispute  arises  between  the  persons  claiming  the  residue  and 
the  residuary  legatee  whether  it  is  payable  (Z).  Where  there  are  no 
other  assets,  the  costs  must  be  paid  out  of  the  specific  legacies  pari 
passu  {m).  It  is  now  settled  that  the  costs  of  an  administration 
action,  so  far  as  they  have  been  increased  by  the  ad-  Administration  of 
ministration  of  the  real  estate,  are  to  be  borne  by  that  "**  ******* 
real  estate  (w).  It  would  seem  that  where  real  estates  are  sold  under 
a  decree  in  an  administration  suit,  the  costs  incurred  by  such  sale 
will  be  payable  out  of  the  estates  sold  (o).  If  the  costs  of  an  admin- 
istration suit  are  increased  by  its  being  also  a  suit  for  the  execution 
of  the  trusts  of  a  settlement,  the  court  has  held  that  the  additional 
costs  must  be  borne  by  the  settlement  fund  (|)). 

The  costs  of  a  suit  for  the  administration  of  a  testator's  estate  are 
payable  out  of  the  residue  generally  and  not  primarily  out  of  a 
lapsed  share,  as  there  is  no  residue  of  personal  estate  until  after  pay- 


(h)  Shuttleworth  v.  Howarth,  1  Cr.  & 
Ph.  228. 

(t)  Wilson  V,  Squire,  13  Sim.  212. 
See  also  JoUiffe  t*.  East,  3  Bro.  C.  C. 
25.  Ripley  v.  Moysey,  1  Keen,  578. 
Eyre  v.  Marsden,  4  M.  &  Cr.  231. 

(k)  Mackenzie  v,  Taylor,  7  Beav.  467. 
Thompson  v,  Clive,  11  Beav.  475.  Com- 
pare HiUiard  t\  Pulford,  4  C.  D.  389. 

(0  Atty.-Gton.  v.  Lawes,  8  Hare,  43, 


by  Wigram,  V.-C.    See  also  Morgan  & 
Wurtzburg  on  Costs,  169,  170. 

(w)  Bristow  V.  Bristow,  5  Beav.  289. 
Cookson  V.  Bingham,  17  Beav.  262. 

(»)  Re  Middleton,  19  Ch.  D.  552. 
Patching  t\  Bamett,  51  L.  J.  Ch.  74. 
Re  Roper,  45  Ch.  D.  126. 

(o)  Barnwell  v.  Iremonger,  1  Dr.  & 
Sm.  242,  255. 

(p)  Irby  r.  Irby,  24  Beav.  525.  Skir- 
row  r.  Skirrow,  17  W.  R.  759. 
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ment  of  the  debts,  funeral  and  testamentary  expenses,  and  costs  of 
the  administration  of  the  ^estate  of  the  testator  (g).  And  real  estate 
which  has  descended  to  the  testator's  heir-at-law,  not  because  it  was 
not  originally  disposed  of  by  the  will,  but  by  reason  of  a  subsequent 
forfeiture  by  the  devisee  under  the  provisions  of  the  will,  is  not  liable 
to  pay  the  costs  of  an  action  to  administer  the  estate  in  priority  to 
specifically  devised  and  bequeathed  freehold  and  leasehold  estates  (r). 
It  remains  to  consider  in  what  cases  the  executor  or  administrator 
is  entitled  to  receive  his  costs  from  the  plaintiff.    If  a 

In  what  cases  the  i^'-rtn-i-  • 

plaintiff  shall  pay  crcditor  plamtiff  bnugs  or  continues  an  action  after 

the  executor  costs.  ,  n       •     « 

he  has  been  correctly  informed  that  there  are  no  as- 
sets applicable  to  the  payment  of  his  debt,  he  will  be  ordered  to 
pay  the  costs,  wholly  or  from  the  time  he  receives  the  infor- 
mation (s).  In  Robinson  w  Elliott  (^),  a  creditor  filed  a  bUl  against  an 
executrix,  and  she  stated,  by  her  answer,  that  there  were  no  assets 
for  the  payment  of  his  debt ;  he,  however,  persisted  in  the  suit  5  and 
the  result  of  the  account  in  the  master's  oflSce  was,  that  there  were 
no  assets  unadministered,  though  the  executrix  was  charged  with 
more  than  she  had  admitted :  And  it  was  held,  that  the  bill  should 
be  dismissed  without  costs  as  against  the  executrix.  In  another  case 
(«),  on  further  directions,  the  case  appeared  to  be,  that  application 
had  been  made  to  an  executor  for  an  account,  but  that  he  gave  no 
account :  The  bill  was  then  filed ;  and  by  his  answer,  the  defendant 
stated  the  accounts ;  but  the  plaintiff  took  a  decree  for  an  account: 
It  turned  out,  on  the  master's  report,  that  the  account  given  by  the 
answer  was  correct :  and  the  question  then  was,  as  to  costs :  The 
vice-chancellor  gave  the  plaintiff  the  costs  of  the  suit  up  to  the  decree; 
and  the  defendant  the  costs  of  the  subsequent  proceedings. 

♦Where  the  proceedings  brought  by  a  legatee  are  unnecessary  or 
Useless  proceed-  impropcr,  hc  will  uot  bc  aUowcd  his  costs  out  of  the 
ings  by  a  legatee,  ^statc,  as,  for  instaucc,  whcre  the  plaintiff,  a  residuary 
legatee,  suing  by  his  next  friend,  sought  to  charge  the  defendant  with 
costs  on  the  ground  of  misconduct  and  failed  in  making  out  the  mis- 

(r/)  Trethewy  v,  Helj'ar,  4  C.  D.  53,  (»)  Bluett  r.  Jessop,  Jacob,  240.  King 

Jessel,  M.R.,   dissenting  from  Gowan  r.  Bryant,  4  Beav.  460,  462.    Puller  r. 

w  Broughton,  L.  R.  19  Eq.  77.    See  also  Green,  24  Beav.  217. 
Fenton  r.  Wills,  7  C.  D.  33.  (f)   1   Russ.   Chanc.  Cas.  599.    See 

(r)  Hurst   r.  Hurst,  28  Ch.  D.  159,  Ban.  Ch.  Pr.  1220,  6th  edit. 
But  see  Scott  v,  Cumberland,  L.  R.  18  (u)  Anon.  4  Madd.  373. 

Eq.  578. 
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conduct  (x),  and  the  legatee  will  be  ordered  to  pay  the  costs  of  such 
improper  proceedings,  as,  for  instance,  the  costs  of  taking  unneces- 
sary accounts  (y),  or  an  abortive  attempt  to  remove  a  trustee  (2),  and 
the  court  will  not  permit  the  costs  occasioned  by  improper  litigation 
to  be  paid  out  of  the  estate  (a). 

In  the  case  of  Ackers  t*.  Ackers  (6),  North,  J.,  ordered  a  useless 
administration  action  to  be  stayed,  and  the  plaintiff  to  pay  the  costs 
of  the  action ;  the  defendant  being  at  liberty  to  take  out  of  the  es- 
tate any  costs  in  default. 


(x)  Williams  v.  Jones,  34  Ch.  D.  120. 
(y)  Croggan  t?.  Allen,  22  Ch.  D.  101. 
Be  Blake,  29  Ch.  D.  913. 
(0}  Fane  v.  Fane,  13  Ch.  D.  228. 


(a)  Brown  r.  Burdett,  40  Ch.  D.  244. 

(2))  W.  N.  1884,  p.  82.  See  also  Ke 
Ormston,  58  L.  T.  74.  Affirmed  on  ap- 
peal, 59  L.  T.  594. 


j  Equity jurudictum — Fraud —  Truits. 
Courts  of  equity  take  jurisdiction 
against  executora  and  administrators,  as 
in  other  cases,  only  where  there  is  no 
adequate  remedy  at  law,  and  after  the 
exhaustion  of  the  legal  remedies  against 
the  parties  principally  liable.  Hazen  v. 
Durling,  1  Gr.  Ch.  138  ;  Winegar  v, 
Newland,  44  Mich.  867. 

The  jurisdiction  is  chiefly  invoked  in 
matters  involving  fraud  or  breach  of 
trust.  Thus  equity  will  relieve  a 
surety,  who  has  been  induced  by  the 
fraud  of  an  insolvent  administrator  to 
sigb  his  bond,  from  liability  for  the 
debt  of  the  administrator  to  the  intes- 
tate, although  wrongly  charged  against 
him  by  the  Probate  Court  at  its  face 
value.  Lyon  tj.  Osgood,  58  Vt.  707.  80, 
it  will  interpose  at  the  suit  of  creditors 
to  set  aside  a  fraudulent  conveyance  by 
the  deceased,  where  the  land  is  required 
for  the  payment  of  debts.  Fellows  v. 
Lewis,  65  Ala.  848 ;  or  to  set  aside  a 
chattel  mortgage.  Currie  v.  Knight,  7 
Stew.  (N.  J.)  485.  And  the  administra- 
tor of  the  deceased  grantee  must  be 
made  a  party  defendant  on  his  death 
without  leaving  heirs.  Hays  «.  Mont- 
gomery, 118  Ind.  91.  So,  a  court  of 
equity  may  set  aside  a  fraudulent  trans- 


fer of  personal  property  by  the  adminis- 
trator, Moore  v.  American  Loan  & 
Trust  Co.,  115  N.  Y.  65 ;  or  a  fraud- 
ulent sale  of  land  by  the  executor 
under  a  testamentary  power  of  sale, 
Cascaden  v.  Cascaden,  140  Pa.  St.  140  ; 
Hawley  v.  Tesch,  72  Wis.  299  ;  but  the 
conveyance  will  only  be  set  aside  where 
the  grantee  is  a  party  to  the  fraud. 
Cascaden  v,  Cascaden,  ubi  supra.  So, 
it  will  set  aside  a  conveyance  fraudu- 
lently procured  by  the  administrator 
from  the  heirs.  O'Conner  «.  Ward,  60 
Miss.  1025.  So,  where  the  administra- 
tor procures  land  to  be  sold  for  taxes 
and  buys  it  in  for  himself.  Hawkins  r. 
Lague,  48  Ark.  644.  In  the  case  of  a 
fraudulent  conveyance  by  the  decedent 
the  jurisdiction  of  the  Court  of  Equity 
is  not  excluded  by  the  fact  that  an 
action  of  ejectment  might  lie  in  a  court 
of  law.  Crane  v.  Conklin,  Saxt.  (N.J.) 
846.  And  equity  jurisdiction  generally 
in  matters  of  fraud  is  not  barred  by  the 
the  fact  of  a  previous  accounting  in  the 
Probate  Court.  Fisher  «.  Banta,  66  N. 
Y.  468 ;  Bechtold  v.  Read,  4  Dick.  (N. 
J.)  111. 

In  like  manner  a  court  of  equity  will 
exercise  jurisdiction  in  all  matters  of 
trust  arising  under  a  will,  Hooper  v. 
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Hooper,  9  Gush.  122 ;  t.  g.  for  discovery 
as  to  the  maaagement  of  the  trust  and 
account  for  mismanagement,  Ashhurst 
«.  Potter,  2  Stew.  (N.  J.)  625 ;  or  to 
enforce  a  devise  in  trust  for  a  charitable 
use,  Halsej  v.  Convention,  75  Md. 
275  ;  or  the  establishment  of  a  trust 
against  the  decedent  in  property  held 
by  him,  Ray  v.  Simmons,  11  R.  I. 
266 ;  Wager  v.  Wager,  89  N.  Y.  161 ; 
or  for  the  recovery  of  trust  funds  from 
the  executor  by  the  surviving  trustee. 
Lippincott  v.  Stokes,  2  Halst.  Ch.  122. 
So,  where  executor  delivers  property  to 
the  legatees  before  paying  debts,  the 
creditors  may  treat  the  act  as  a  breach 
of  trust,  and  may  pursue  the  assets  into 
the  possession  of  the  legatees.  Buie  «. 
Pollock,  55  :Miss.  309.  Settlement  in 
the  Probate  Court  is  no  bar  to  a  suit  in 
equity  by  heirs  for  assets  fraudulently 
withheld  by  the  executor.  Van  Bok- 
kelen  v.  Cook,  5  Sawy.  587.  Anfl  a 
suit  against  the  estate  for  money  em- 
bezzled is  not  a  waiver  of  the  right  of 
a  creditor  to  enforce  his  judgment  in 
equity  against  property  in  the  executor's 
hands  purchased  with  the  embezzled 
funds.  Wells  v.  Robinson,  18  Cal.  138. 
An  executor  may  even  sue  his  co-ex- 
ecutor for  loss  to  the  estate  from  their 
joint  misuse  \A  the  funds  of  the  estate, 
if  his  ceitui  que  tnut  has  not  shared  in 
the  wrongdoing.  Hook  t,  Haywood, 
48  Hun  880. 

Protection  of  ettateSeeeiwr-'^onrts 
of  equity  will  entertain  an  action 
for  the  purpose  of  protecting  the 
estate  by  the  appointment  of  a  re- 
ceiver, Briarfield  Iron  Works  «.  Foster, 
54  Ala.  622 ;  HiU  v.  Arnold,  79  Ga. 
867;  where  an  executor  is  guilty  of 
an  abuse  of  his  trust.  Boyd  «.  Murray, 
8  Johns.  Ch.  48.  And  this  is  a  matter 
of  right  when  the  funds  are  in  danger. 
Jenkins  v.  Jenkins,  1  Paige  248.  So,  a 
receiver  will  be  appointed  where  the 
administrator  is  shown  to  be  hindering 
and  delaying  the  collection  of  debts. 


Duval  V.  Marshall,  80  Ark.  280;  or 
neglecting  to  collect  and  apply  the  rents 
where  they  are  needed  for  the  debts, 
McEAig  V,  James,  66  Md.  588;  or 
where  the  executor  is  holding  the  lands 
adversely  to  the  estate  and  appropria^ 
ing  the  profits  to  his  own  use,  and  there 
is  danger  of  waste.  Stith  v.  Jones,  101 
N.  C.  860.  But  chancery  will  not  ap- 
point a  receiver  at  the  suit  of  the 
creditors  against  an  executor  de  ton  tort, 
there  being  no  legal  personal  represent- 
ative, and  there  being  a  complete  legal 
remedy  against  the  intruder.  Walker  9. 
Drew,  20  Fla.  908  ;  although  where  the 
defendant  was  in  possession  of  the  land, 
and  was  insolvent,  and  there  was  danger 
of  waste,  a  receiver  may  be  appointed 
in  such  case.  Flagler  o.  Blunt,  5  Stew. 
(N.  J.)  518. 

Injunction.  In  order  to  preserve  the 
estate  pendente  lite  equity  will  enjoin 
the  prosecution  of  conflicting  claims. 
Johnson  v.  Brady,  24  Ga.  181.  So,  an 
executor  may  be  restrained  from  selling 
lands  for  the  payment  of  a  debt  that 
is  barred  by  the  Statute  of  Limitation. 
Butler  0.  Johnson,  111  K.  Y.  204.  So, 
an  executor  may  be  restrained  from  all 
further  interference  with  the  estate. 
Elmendorf  t.  Lansing,  4  Johns.  Ch. 
662 ;  at  the  suit  of  his  co-executor.  Id. ; 
Sheehan  o.  Eennelly,  82  Ga.  146.  But 
equity  will  not  restrain  a  sale  of  prop- 
erty decreed  by  the  Probate  Court  for 
causes  that  could  have  been  set  up  in 
that  court,  Bailey  v.  Ross,  68  Ga.  785  ; 
nor  set  aside  such  decree  at  the  suit  of 
a  distributee.  Hart  «.  Hart,  89  Mias. 
221 ;  nor  enjoin  the  execution  of  a 
power  of  sale  on  the  allegation  of  illegal 
probate,  Galbreath  v.  Everett,  84  N.  C. 
646 ;  or  in  the  absence  of  any  testa- 
mentary trust,  on  an  allegation  that  the 
power  was  void.  Mellen  v.  Banning, 
60  Hun  151.  To  sustain  an  injunction 
against  the  sale  of  real  property  there 
should  be  an  allegation  that  Uie  ad- 
ministrator  is  insolvent.    Ashbum  v. 
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Ashbum,  16  (}a.  218.  And  even  an 
executor  who  has  been  removed  from 
office  will  not,  pending  an  appeal  from 
the  order,  be  injoined  from  dealing  with 
the  funds  of  the  estate,  unless  there  is 
reason  to  fear  damages  to  the  estate. 
Estate  of  Neal,  17  Phila.  486. 

But  equity  will  not,  upon  application 
of  a  creditor,  restrain  a  sale  of  land  by 
the  trustee,  where  he  has  no  personal 
estate  in  his  hands,  and  the  will  has 
given  him  a  discretionary  power  of  sale 
of  real  estate  held  in  trust,  and  there  is 
no  suggestion  of  an  intended  abuse  of 
the  trust.  Proctor  «.  Heyer,  132  Mass. 
525.  So,  equity  will  not  restrain  the 
sale  of  timber  under  an  express  testa- 
mentary direction  to  sell  real  property 
as  seemed  best  to  the  executor,  and  pay 
legacies.  Keller  v.  Ogsbury,  121  N.  Y. 
862.  So,  the  residuary  devisee  cannot 
maintain  a  bill  in  equity,  to  compel  the 
execution  of  a  contract  of  the  deceased, 
against  executors  and  vendor.  Lowry 
t>.  Lowry,  10  Phila.  105. 

Creditor'i  suits,  A  creditor  may 
maintain  a  bill  to  obtain  satisfaction  of 
his  debt,  Mallory  «.  Craige,  2  McCart. 
78 ;  on  the  ground  of  a  trust  to  pay 
debts.  McKay  v.  Green,  8  Johns.  Ch. 
56.  So,  a  creditor's  bill  lies  against 
the  administrator  and  heirs,  Kelly  o. 
Lively,  28  W.  Va.  1  ;  and  a  simple 
creditor  at  large  may  sue  the  personal 
representative  of  a  deceased  debtor  in 
equity  for  account  of  assets,  payment 
of  debts,  and  general  relief,  Beverly  v. 
Rhodes,  86  Va.  415  ;  and  the  court  may 
make  the  heirs  and  next  of  kin  parties 
to  such  equitable  proceeding,  and  com- 
pel  an  accounting.  Warden  v.  McKin> 
non,  04  N.  C.  878.  In  an  action  against 
an  administrator  for  a  discovery  and 
distribution,  by  a  creditor,  all  other 
creditors  are  entitled  to  notice  thereof 
to  come  in  and  pro  rata  share  the  pro- 
ceeds. Thompson  v.  Brown,  4  John& 
Ch.  610.  And  the  creditor's  bill  and 
decree   for  accounting  excludes   any 


other  Jurisdiction  for  other  creditors. 
Kent  V.  Cloyd,  80  Gratt.  555. 

Chancery  may  order  the  payment  of 
the  debt  due,  on  a  bill  by  a  creditor  for 
the  sale  of  land,  and  answer  alleging 
sufficient  personal  property,  and  dis- 
puting the  claim.  Creswell  o.  Ken- 
nedy, 8  MacArth.  78.  So,  the  Court  of 
Chancery  may  establish  a  devastavit  and 
render  a  personal  decree  against  execu- 
tors, Missimppi  (Code,  §  076) ;  Clop- 
ton  V,  Haughton,  57  Miss.  787;  or 
entertain  a  suit  by  a  legatee  against  the 
administrator  of  his  executor  for  a  con- 
version and  waste.  Coates  «.  Mackin, 
48  Md.  127.  And  a  creditor  may  sue 
the  administrator  for  a  devastavit  before 
final  settlement  of  his  accounts,  al- 
though a  distributee  cannot.  Dobbins 
V,  Half  acre,  52  Miss.  561.  Equity  will 
determine  the  claims  of  an  administra- 
tor against  the  estate  at  suit  of  his  co- 
administrator, Petty  V.  Young,  16  Stew. 
(N.  J.)  654 ;  and  although  the  claim  has 
been  allowed  by  the  commissioners  of 
the  estate  (in  the  absence  of  proper 
parties),  Adams  v,  Adams,  22  Vt.  50;  and 
may  at  suit  of  creditors,  on  the  other 
hand,  compel  the  collection  of  a 
debt  of  the  administrator  to  the  estate 
by  sale  of  land  mortgaged  by  him  for 
its  security.  Raynor  «.  Gtordon,  16 
Hun  126. 

Equity  has  concurrent  Jurisdiction 
with  the  Probate  Court  to  sell  landa 
and  distribute  assets  after  settlement. 
Mc(jk>wan  v,  Lufburrow,  82  Ga.  528. 
And  where  the  personal  estate  is  insuffi- 
cient for  the  payment  of  debts,  a 
creditor's  suit  may  be  begun  by  a  single 
creditor  in  behalf  of  himself  and  others. 
Arnold  v,  Casner,  22  W.  Va.  444.  So, 
equity  may  relieve  against  the  bar  of 
a  claim  for  non-presentment  where 
''peculiar  circumstances  entitle  the 
party  to  equitable  relief."  Roaf  v. 
Knight,  77  la.  506  ;  CoUe.  §  2421. 

On  the  other  hand,  a  bill  in  equity 
does  not  lie  against  the  sureties  on 


654 


Of  Remedies  against  Executors  and    [Pt.  v.  Bk.  ir. 


an  administration  bond  (not  trustees). 
Edes  V.  Gary,  46  Md.  24.  Pending 
proceedings  in  the  Probate  Court  for 
the  settlement  of  an  estate,  the  next  of 
kin  cannot  have  the  question  of  their 
heirship  determined  in  equity,  and  cer- 
tain provisions  of  the  will  declared 
invalid.  Siddall  v.  Harrison,  78  Cal. 
560.  So,  a  residuary  legatee  cannot 
maintain  a  bill  for  property  sold  in 
violation  of  the  trust,  though  all  the 
dispositions  of  the  will  prior  to  the 
residuary  clause  had  been  satisfied,  but 
there  had  been  no  final  settlement. 
Morgan  «.  Rotch,  97  Mass.  396. 

Action  for  legacies.  A  legatee  may 
file  a  bill  in  equity  for  the  recovery  of 
his  legacy.  Stevens  v.  Post,  1  Beas. 
408  ;  Sparhawl^  v.  Buell,  9  Vt.  41.  A 
joint  action  may  be  brought  by  co- 
legatees,  Stanford  v.  Murphy,  60  Ga. 
154 ;  or  by  several  legatees  whose 
legacies  depend  on  the  same  right  and 
will  be  affected  by  the  same  decree. 
Catlin  V,  Wheeler,  49  Wis.  507.  And 
the  legatee's  right  to  sue  for  his  legacy 
in  equity  is  not  affected  by  the  fact 
that  an  action  at  law  is  maintainable  for 
it.  Hedges  v.  Norris,  5  Stew.  (N.  J.) 
198 ;  or  that  payment  might  be  enforced 
in  the  Probate  Court.  Millsap  v.  Stan- 
ley, 50  Ala.  819.  In  Alabama,  he  may 
sue  in  equity  irrespective  of  the  assent 
of  the  executor  to  the  legacy,  while 
such  assent  is  necessary  to  a  suit  in  the 
Probate  Court.  Millsap  v.  Stanley,  50 
Ala.  319.  And  he  may  resort  to  chan- 
cery before  proceedings  for  final  settle- 
ment are  begun  in  the  Probate  Court. 
James  v.  Faulk,  54  Ala.  184.  So,  al- 
though the  executor's  account  has  been 
settled,  the  legatee  may  have  a  bill  for 
discovery  as  to  investment  of  funds  and 
for  security  for  his  legacy.  Carpenter 
f>.  Gray,  10  Stew.  (N.  J.)  889.  Equity 
has  jurisdiction  to  compel  executors  to 
transfer  specific  property  bequeathed 
to  a  legatee,  although  settlement  is 
pending  in  the  Probate  Court,  and  al- 


though suit  might  lie  on  the  bond .  Colt 
V.  Colt,  82  Conn.  422.  So,  the  legatee  of 
a  chattel  of  peculiar  value  may  have  an 
injunction  to  prevent  the  executor's  sale 
of  the  chattel  for  debts  in  exoneraiion 
of  other  property .  Alexander  «.  Worth- 
ington,  5  Md.  471.  Even  a  settlement 
of  account  in  the  Probate  Court  is  no 
bar  to  an  action  by  the  legatee  for 
accounting  and  payment,  where  the 
special  fund  charged  with  the  legacy 
was  excluded  from  the  probate  settle- 
ment. Van  Rensselaer  v.  Van  Rens- 
selaer, 118  N.  Y.  207. 

A  court  of  equity  n:iay  Gomi)el  the 
executor  to  bring  into  court  the  money 
in  his  hands,  or  to  give  security,  when 
the  legacies  are  payable  at  a  future  day. 
Lupton  V.  Lupton,  2  Johns.  Ch.  614. 
So.  equity  may  take  jurisdiction  before 
the  expiration  of  the  statutory  period 
for  paying  legacies  (eighteen  months) 
where  a  nonresident  executor,  without 
bonds,  has  sold  and  removed  property 
from  the  state.  Walker  v,  Johnson,  82 
Ala.  847  ;  and  may  entertain  a  legatee's 
suit  against  a  foreign  executor  who  has 
assets  and  has  taken  out  ancillary 
letters  within  the  jurisdiction  of  the 
court.  Gravely  v.  Gravely,  25  S.  C.  1. 
So,  equity  has  jurisdiction  to  decree 
an  account  of  advancements.  Key  t, 
Jones,  52  Ala.  288.  And  a  legatee, 
whose  legacy  is  made  a  condition  of  the 
residuary  bequest,  may  enforce  payment 
in  equity  against  the  residuary  legatee. 
State  «.  Hewlett,  48  Md.  188.  The 
decree  for  payment  of  a  legacy  is  the  in- 
dividual debt  of  the  executor,  and  is  sub- 
ject to  attachment  in  his  hands  against 
the  legatee  by  force  of  the  statute,  in 
Aldlfama  (R.  C.  §  2951).  Calhoun  r. 
Whittle,  56  Ala.  188.  But  in  Pennsyl- 
vania an  administrator  de  batm  non  can 
sue  the  administrator  of  a  deceased  de- 
visee only  in  the  Probate  Court  to  en- 
force a  personal  charge  of  the  legacy. 
Pierce  tj.  Livingston,  80  Pa,  St.  99 ;  but 
see  Estate  of  Ditsche,  18  Phila.  288. 
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And  the  specific  legatee  of  a  debt  due 
from  A.  to  the  testator  must  sue  on  it  at 
law  in  the  executor's  name,  and  a  bill  in 
equity  lies  only  on  the  executor's  refusal 
to  permit  such  suit.  Hayes  v.  Hayes, 
18  Stew.  (N.  J.)  461. 

Action  for  distributive  share.  Next 
of  kin  may  bring  suit  in  equity  for  their 
distributive  share,  if  there  has  been  no 
decree  in  the  Probate  Court  for  distri- 
bution, Dorsheimer  v.  Rorback,  8  C.  E. 
Or.  46 ;  and  in  the  case  of  nonresident 
next  of  kin,  although  notice  has  been 
given  to  them  of  the  beginning  of  pro- 
ceedings for  final  distribution  in  the 
Probate  Court.  Alexander  v.  Leakim, 
72  Md.  199.  A  distributee  may  sue  in 
equity  before  application  to  the  Probate 
Court,  Teague  t>.  Corbitt,  57  Ala.  529 ; 
and  may  file  a  bill  in  equity  against  the 
sureties  of  a  deceased  administrator. 
Carrol  v.  Connet,  2  J.  J.  Marsh.  195. 
But  distributees  cannot  file  a  bill  in 
equity  against  the  administrator  of  an 
insolvent  estate  for  an  account  of  assets 
not  collected  or  not  distributed  without 
an  Alegation  that  a  surplus  will  remain 
after  claims  of  creditors  have  been  paid 
in  full,  or  that  the  unpaid  claims  are 
barred.  Wright  v.  Dunklin,  88  Ala.  817. 

To  enforce  a  charge  or  lien.  Equity 
has  jurisdiction  to  direct  the  sale  of 
land  charged  with  a  legacy,  Rennie  v. 
Crombie,  1  Beas.  457 ;  and  see  Vol.  III. 
p.  198,  u.,  ubi  supra;  exclusive  of 
courts  of  law,  Lockwood  v.  Stockholm, 
11  Paige  87 ;  and,  in  general,  of  the 
I^robate  Court.  Bevan  v.  Cooper,  72 
N.  Y.  817 ;  but  see  p.  199,  n.,  ubi 
supra.  After  final  settlement  of  an 
estate  in  the  Probate  Court  a  legatee 
whose  legacy  is  charged  upon  land  may 
sue  to  establish  the  lien,  without  alleging 
insufllciency  of  the  personal  estate. 
Davidson  v.  Coon,  125  Ind.  497. 

In  like  manner,  equity  has  jurisdic- 
tion to  enforce  a  lien  upon  a  decedent's 
land,  Goodnow  v.  Wells,  67  la.  654 ; 
e.  g.,  to  enforce  a  judgment  against  the 


real  property  (pending  exceptions  to  an 
administrator's  account  in  the  Probate 
Court),  Foster  v.  Knowles,  15  Stew. 
(N.  J.)  226 ;  or  to  enforce  a  vendor's 
lien  (the  administrator  of  the  deceased 
purchaser  being  a  necessary  party). 
Reedy  o.  Armist^ad,  31  Miss.  353.  And 
a  creditor  may  file  a  bill  to  enforce  a  ven- 
dor's lien  in  favor  of  the  decedent,  this 
being  in  effect  a  bill  to  collect  personal 
assets  endangered  by  the  negligence  of 
the  administrator,  and  not  to  enforce  a 
debt  against  the  real  property  of  the 
decedent.  Kelly  v.  Kelly,  15  Lea  194. 
Creditors  may  also  have  a  bill  in  equity 
to  subject  the  real  estate  of  the  deceased 
to  the  payment  of  judgments  recovered 
against  the  executor,  Loving  v.  Asblin, 
76  Va.  907  ;  which  is  rendered  unneces- 
sary in  most  of  the  United  States  by 
the  provisions  for  sale  by  order  of  the 
Probate  Court,  see  Vol.  III.  p.  166,  n., 
wW  supra  ;  or  to  subject  the  decedent's 
lands  in  the  hands  of  heirs  and  devisees 
(but  not  of  bona  fide  purchasers)  to  the 
payment  of  his  debts,  Easley  v.  Barks- 
dale,  75  Va.  274 ;  see  Vol.  III.  p.  207,  n. , 
tibi  supra;  or  to  enforce  creditor's 
claims  against  proceeds  of  condemna- 
tion of  real  property  paid  into  the  hands 
of  the  city  treasurer,  Youmans  v.  You- 
mans,  11  C.  E.  Gr.  149.  But  where  a 
mortgagor  has  conveyed  away  all  his 
interest  in  the  mortgaged  premises,  and 
dies  before  the  commencement  of  a 
foreclosure  suit,  his  personal  representa- 
tive is  not  a  necessary  party  if  no  decree 
is  asked  for  the  deficiency.  Hibernia 
Savings  &  Loan  Society  «.  Herbert,  63 
Cal.  875  ;  Miner «?.  Smith,  58  Vt.  551. 

Actions  for  a^ccounting.  The  juris- 
diction of  equity  and  probate  courts 
over  accountings  and  settlement  of 
estates  is  concurrent,  Glenn  v.  Billings- 
lea,  64  Ala.  845  ;  Frey  v.  Demarest, 
1  C.  E.  Gr.  286;  but  chancery  will 
assume  jurisdiction  only  for  special 
reasons,  Frey  v.  Demarest,  ubi  supra; 
Salter  r.  Williamson,  1   Gr.  Ch.  480 ; 
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Decker  tj.  Decker,  12  C.  E.  Gr.  239 ; 
(although  it  is  said  to  be  otherwise,  in 
Alabama,  James  tj.  Faulk,  54  Ala.  184) ; 
and  will  exercise  it  sparingly.  Young 
«.  Brown,  76  Ga.  1.  There  must  be 
some  question  of  purely  equitable  cog- 
nizance involved,  Clark  ©.  Eubank, 
65  Ala.  245  ;  such  as  a  discovery,  where 
individual  and  trust  funds  have  been 
mingled  by  an  administrator,  Frey  «. 
Demarest,  1  C.  E.  Gr.  236.  But  the 
mere  failure  to  file  an  inventory  is  not 
of  itself  sufficient  ground,  Freeland  «. 
Dazey.  26  111.  294  ;  nor  mere  informa- 
tion and  belief  that  there  are  no  outstand- 
ing debts.  Sullivan  «.  Lawler,  72  Ala. 
68.  But  where  an  administrator  is  guilty 
of  misconduct,  equity  will  appoint  a  re- 
ceiver and  decree  final  settlement,  Du- 
val «.  Marshall,  30  Ark.  280  ;  or  where 
there  is  a  threatened  misappropriation  of 
the  assets  by  an  insolvent  administrator 
with  insufficient  bond.  Butler  t.  Sisson, 
49  Conn.  580. 

Where  nothing  was  done  in  the 
Probate  Court  before  bill  in  equity 
filed,  and  not  even  an  inventory  filed  for 
two  years,  equity  will  continue  the  pro- 
ceedings for  a  settlement  of  account 
after  answer  filed  to  the  bill  stating  an 
account.  Clarke  tj.  Johnston,  2  Stockt. 
287.  So,  on  a  bill  by  creditors  to  set 
aside  a  fraudulent  conveyance  and 
subject  the  land  to  payment  of  their 
debts,  Jurisdiction  of  the  settlement  of 
the  estate  will  be  assumed  by  the  Court 
of  Chancery  so  that  it  can  be  equitably 
ad  ministered.  Fellows  t?.  Lewis,  65  Ala. 
343.  So,  chancery  may  establish  a  devas- 
tavit and  render  a  personal  decree  against 
the  executor  on  the  settlement,by  statute, 
in  Mississippi  (1871  Code,  §  976).  Clop- 
ton  V.  Haughton,  57  Miss.  787.  So  too, 
a  foreign  administrator  who  has  not 
accounted  may  be  called  to  account  in 
equity,  Bryan  t?.  McGtee,  2  Wash.  C.  C. 
837  ;  but  a  court  of  equity  cannot 
require  a  foreign  ancillary  administra- 
tor to  pay  over  foreign  assets  to  the 


local   administrator.    Lines  «.    Lines, 
142  Pa.  St.  149. 

In  matters  of  accounts,  however, 
where  jurisdiction  of  the  Probate  Court 
is  once  invoked,  it  excludes  chancery 
jurisdiction.  Van  Mater  v.  Sicklen.  1 
Stockt.  483 ;  QofL  v.  Robinson,  60  Vt. 
683.  But  the  Court  of  Chancery  may 
take  jurisdiction  of  the  final  account, 
although  the  executor  has  filed  his 
intermediate  account  in  the  Probate 
Court.  Merselis  «.  Merselis,  8  Halst. 
Ch.  557.  In  Arkansas,  the  Probate 
Court  has  exclusive  jurisdiction  in 
matters  of  account.  West  v.  Waddill, 
83  Ark.  675. 

Beview  of  Probata  C&urt  proceedings. 
Chancery  will  set  aside  a  final  decree  of 
the  Probate  Court  for  fraud.  Van  Meter 
c.  Jones,  2  Gr.  Ch.  620 ;  Fosworth  r. 
White,  72  Ala.  224;  Penn   v,  Penn. 
89  Mo.   Ap.  282 ;  or  mistake,  Seller's 
Appeal,  86  Conn.   186;   or  illegality. 
Pollard  «.  Barkley,  117  Ind.  40;  1881 
R.  S.  S.  2896 ;  if  "  injustice  has  been 
done."  Humphreys  f>.  Burleson,  71^Ia. 
1.    In  a  proper  case  of  mistake  or  fraud 
.chancery  will  open  a  decree  settling  an 
executor's  account,  Black  «.  Whitall,  1 
Stockt.  572 ;  Weyman  v.  Thompson,  5 
Dick.  (N.  J.)  8.  22 ;  or  will  resettle  it, 
Han  kins  ©.  Layne,  48  Ark.  544 ;  West  r. 
Waddill,  33  Ark.  575  \  e.  g,,  where  an 
administrator  has  in  the  Probate  Court 
confused  in  one  his  accounts  as  surviv- 
ing  partner  and  administrator  of  the 
deceased  partner.    Vincent  v.  Martin. 
79  Ala.  540.    And  in  the  resettlement 
of  an  account  it  will  correct  improper 
charges  by  the  accountant  against  him- 
self.   Trimble  v.  James,  40  Ark.  898. 
So,  a  court  of  equity  may  vacate  allow- 
ances to  executors  obtained  by  fraud, 
Jones  c.  Graham,  86    Ark.   883;    or 
annul  the  probate  of  a  will,  Everhart  r . 
Everhart,  84  Fed.  Rep.  82  ;  or  reinstate 
a   will,    where    probate   was   denied. 
Wetherbee   «.     Chase,    57    Vt.    847. 
Equity  has'  power  to  correct  a  mistake 
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in  a  will  (misnomer  of  legatee).    Wood      ground  of  the  invalidity  of  the  will. 


V,  White,  82  Me.  840.  By  statute  a 
court  of  equity  may  after  probate 
annul  a  will  for  the  incapacity  of  the 
testator,  in  ^010  ForA;  (Laws  1858,  c.  288 ; 
1879,  c.  816).  Pryer  v.  Howe,  40  Hun 
888  ;  or  review  a  contested  probate,  in 
Alabama  (1886  Code,  §  2000),  Knox  v. 
Paull,  95  Ala.  505  ;  or  entertain  an  ap- 
peal from  a  decree  of  the  Probate  Court 
on  accounting,,  in  Maryland  (Code,  Art 
5.  §  44).  State  v,  McCarty,  64  Md.  258. 
But  equity  will  not,  in  general,  re- 
view decrees  of  the  Probate  Court  ex- 
cept for  fraud  or  mistake,  Boulton  v, 
Scott,  2  Gr.  Ch.  281  ;  Conover  v.  Con- 
over,  Saxt.  (N.  J.)  408  ;  Mock  v,  Pleas- 
ants, 84  Ark.  68  ;  and  it  does  so  spar- 
ingly, Humphreys  v.  Burleson,  72  Ala. 

I  ;  and  the  fraud  must  be  in  the  pro- 
curement of  the  decree.  Watts  «. 
Frazer,  80  Ala.  186.  Equity  will .  not 
review  a  settlement  in  the  Probate 
Court,  where  no  fraud  is  alleged,  for 
mere  irregularity,  Hankins  v.  Layne, 
48  Ark.  544 ;  West  v.  Waddill,  88  Ark. 
575  ;  nor  for  omissions  in  the  account 
or  matters  available  in  Probate  Court, 
Watts  f>.  Frazer,  80  Ala.  186 ;  nor,  as 
to  matters  settled  by  final  account,  for 
the  accountant's  fraud  in  the  exerdse  of 
the  trust.  Sever  «.  Russell,  4  Cush. 
518.  And  the  fraud  must  be  that  of 
the  parties  interested.  Thus,  it  is  not 
sufficient  to  support  his  bill  that  the 
legatee  was  persuaded  to  withdraw  a 
caveat  to  the  probate  of  the  will  by  false 
representations  of  persons  not  inter- 
ested in  the  estate.    Kinney  «.  Emery, 

II  Stew.  (N.  J.)  101.  Equity  has  no 
Jurisdiction  to  remove  an  executor, 
although  it  may  remove  a  trustee, 
Leddell  v.  Starr,  4  C.  E.  Gr.  159; 
Bolles  «.  BoUes,  17  Stew.  (N.  J.) 
885  ;  nor  to  revise  and  correct  the  pro- 
bate of  a  will  indirectly.  Chase  o. 
Winans,  59  Md.  475 ;  nor  to  remove 
a  cloud  on  the  title  of  lands  devised,  at 
the  suit  of  an  adverse  claimant,  on  the 


McDonald  v.  White,  180  HI.  498 ;  nor 
to  construe  the  will  for  that  purpose,  at 
the  suit  of  one  who  claims  the  land 
adversely  to  the  testator.  Ruppel  n. 
Schlegel,  55  Him  188.  When  an  ac- 
tion is  brought  to  contest  the  validity  of 
a  will,  the  court  should  not,  in  such  pro- 
ceeding, construe  or  interpret  it.  Cox 
«.  Cox,  101  Mo.  168.  So,  on  a  bill  to 
contest  a  will,  if  the  will  be  decreed  to 
be  invalid,  it  is  not  competent  for  the 
court  to  pVoceed  further.  Dower  v. 
Church,  21  W.  Va.  28. 

Actions  between  eo-exeeutors.  A  suit 
in  equity  may  be  brought  by  a  personal 
representative  against  his  co-executor 
or  co-administrator  for  the  enforcement 
of  a  debt  due  by  the  latter  to  the  estate. 
Petty  V.  Young,  16  Stew.  (N.  J.)  654 ; 
Wurts  V.  Jenkins,  11  Barb.  546;  but 
see  Whiting  d.  Whiting.  64  Md.  157 ; 
and,  in  general,  an  action  at  law  will 
not  lie  for  such  debt.  Ransom  v.  Geer, 
8  Stew.  (N.  J.)  249  ;  Martin  0.  Martin, 
18  Mo.  86  ;  Shnon  v.  Albright,  12  Serg. 
&  R.  429 ;  see  too,  McGregor  v.  Mc- 
Gregor, 85  N.  Y.  221 ;  Smith  t.  Law- 
rence, 11  Paige  208  ;  Rinehart  v.  Rine. 
hart,  2  McCart.  45 ;  Dare  v,  Allen,  1 
Gr.  Ch.  288.  So,  a  bill  in  equity  may 
be  filed  by  an  executor  against  his  co- 
executor,  for  waste  and  conversion  of 
assets,  Matthews  v.  Hoagland,  8  Dick. 
(N.  J.)  455  ;  Price  v.  Price,  8  C.  E.  Gr. 
428 ;  and  for  accounting  and  receiver  in 
such  case,  Price  t>.  Price,  «W  tupra  ;  or 
for  accounting  and  injunction,  Elmen- 
dorf  0.  Lansing,  4  Johns.  Ch.  562;  espe- 
cially against  an  insolvent  co-executor, 
Sheehan  9.  Eennelly,  82  Ga.  145.  So, 
for  overpayment  of  a  distributive  share, 
Steinman  i>.  Saunderson,  14  Serg.  &  R. 
857 ;  or  to  compel  payment  of  a  legacy 
charged  on  a  particular  fund,  for  which 
both  are  individually  liable  as  devisees. 
Ev&ns  V.  Evans,  8  C.  E.  Gr.  71 ;  or  for  an 
accounting  by  a  co-executor  for  assets 
received  by  him,  Matter  of  Rumsey,  18 
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N.  T.  Supp.  403 ;  or  for  transactions 
between  themselves  relating  to  the  es- 
tate, Huff  «.  Thrash,  85  Va.  546 ;  or 
for  commissions  allowed  to  them  both 
and  received  and  appropriated  by  the  co- 
executor,  Kennedy  «.  Gruell,  84  Ind. 
133 ;  or  for  an  accounting  by  a  co- 
executor  who  has  received  assets  with- 
out qualifying  as  executor,  Marsh  «. 
Oliver,  1  McCart.  259  ;  or  by  a  foreign 
executor  of  the  deceased  co-executor, 
Price  t>.  Brown,  60  How.  Pr.  511 ;  or  by 
a  co-executor  who  has  been  removed. 
Foster  «.  Foster,  134  Mass.  120.  So 
also,  the  Court  of  Chancery  will  settle 
conflicting  claims  between  two  estates 
having  a  common  administrator.  Grif- 
fin tJ.  Pringle,  56  Ala.  486.  But  equity 
has  no  jurisdiction  to  compel  one  exec- 
utor to  join  his  co-executor  in  an  ap- 
plication for  leave  to  sell  real  estate 
to  pay  debts.  South  wick  «.  Morrell, 
121  Mass.  620. 

Parties — Co-executors —  Representative 
capacity.  In  a  bill  in  equity  against 
an  executor  for  a  breach  of  trust  the 
co-executor  is  a  necessary  party  where 
the  answer  of  the  defendant  alleges  that 
the  acts  complained  of  were  the  acts  of 
both.  Bregaw  v.  Claw,  4  Johns.  Ch. 
116.  But,  in  general,  executors  resid- 
ing abroad,  or  executors  who  have  never 
acted,  are  not  necessary  parties  to  a  suit 
for  discovery  and  account  Clifton  «. 
Haig,  4  Desaus.  829. 

So,  in  a  suit  against  a  surviving  ex- 
ecutor for  a  legacy  it  is  not  necessary 
to  make  the  representatives  of  a  deceased 
co-executor  parties  when  it  is  charged 
that  all  the  assets  are  in  the  hands  of 
the  survivor,  Goble  v.  Andruss,  1  Gr. 
Ch.  66 ;  nor  in  a  bill  for  settlement  and 
distribution.  De  Hart  e.  De  Hart,  2 
Gr.  Ch.  471.  But  a  legatee  may  sue 
the  surviving  executors  and  the  execu- 
tor of  a  deceased  executor  for  an  ac- 
counting and  payment  of  the  balance 
of  a  legacy,  the  collection  and  recovery 
being  in  the  first  instance  against  the 


survivor.    Remington   «.   Walker,    99 
N.  Y.  626. 

Where  the  executor's  or  administra- 
tor's liability  as  such  is  sufllciently  set 
out  in  the  bill,  it  will  cure  any  failure 
to  designate  him  as  such  in  the  process, 
Johnson  v.  Waters,  111  U.  S.  640;  or  in 
the  prayer  for  process  in  the  bill.  Plant 
V.  Plant,  17  Stew.  (N.  J.)  18. 

J(nnder  of  parties.  In  a  suit  for  the 
recovery  of  a  donatio  causa  mortis  the 
executor  is  the  only  necessary  defend- 
ant. Melick  V.  Melick,  2  C.  E.  Gr.  156. 
So,  an  heir  is  a  proper,  but  not  a  neces- 
sary, party  to  a  suit  for  a  breach  of 
trust  committed  by  a  deceased  executor, 
the  surviving  executors  and  the  admin- 
istrator of  the  deceased  executor  and 
his  heirs  being  made  parties  defendant. 
McCartin  v.  Traphagen,  16  Stew.  (S. 
J.)  828.  But  where  a  residuary  legatee 
sues  for  the  settlement  and  distribution 
of  the  estate,  he  must  make  all  the 
residuary  legatees  or  their  representa- 
tives parties  to  the  proceeding,  although 
the  representatives  of  a  deceased  co- 
executor  are  not  necessary  parties  in 
such  suit  against  the  surviving  execu- 
tor. De  Hart  v.  De  Hart,  2  Gr.  Ch. 
471.  Where  the  proceeding  is  for  an 
accounting  and  final  distribution,  all 
the  persons  interested  should  be  made 
parties  with  the  administrator,  Deegan 
r.  Capner,  17  Stew.  (N.  J.)  899  ;  Peyser 
«.  Wendt,  87  N.  Y.  822 ;  Teague  ». 
Corbitt,  67  Ala.  529 ;  Woodyard  v.  Buf- 
fington,  28  W.  Va.  195 ;  Troup  v.  Rice, 
55  Miss.  278 ;  Gould  v.  Hayes,  19  Ala. 
488 ;  Picot  v.  Bates,  89  Mo.  292 ;  Van 
Mater  v.  Sickler,  1  Stockt.  488 ;  and  the 
court  may  make  the  heirs  and  next  of 
kin  parties  to  an  equitable  proceeding 
for  account  of  assets  and  payment  of 
debts  and  to  compel  an  accounting. 
Warden  v.  McKinnon,  94  N.  C.  878. 
So, in  a  bill  in  equity  against  an  admin- 
istrator for  discovery  and  distribution 
by  a  creditor  all  otlier  creditors  are 
entitled  to  notice  thereof  to  come  in  and 
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share  in  the  proceeds,  Thompson  v. 
Brown,  4  Johns.  Ch.  619;  and  the  decree 
will  be  binding  on  the  parties  only,  and 
not  on  other  creditors  generally.  Cly- 
bum  c.  Reynolds,  31  S.  C.  91.  When 
sued  in  equity,  it  is  an  executor's  duty  to 
make  the  remaindermen  parties,by  cross- 
bill or  otherwise,  in  a  suit  by  a  widow  for 
a  legacy  in  which  she  has  a  life  interest. 
Lee  V.  Chisholm,  66  Ga.  126.  And 
where  a  bill  is  filed  in  equity  against  an 
executor  by  creditors  or  legatees,  and 
collusion  between  him  and  debtors  of 
the  estate  is  charged,  it  is  proper  to  make 
the  debtors  parties  with  the  executor. 
Evans  «.  Evans,  8  C.  E.  Qr.  71 ;  Miner 
f>.  Aylesworth,  16  Fed.  Rep.  199 ;  Sulli- 
van t?.  Lawler,  72  Ala.  72.  Generally, 
however,  a  legatee  should  sue  the  ex- 
ecutor alone  for  his  legacy,  and  not  join 
as  parties  the  debtors  to  the  estate ;  but 
if  there  be  collusion  between  the  ex- 
ecutor and  debtors,  or  if  the  executor 
be  insolvent,  a  debtor  may  be  made  a 
party  and  recovery  had  against  him. 
Dorsheimer  v.  Rorback,  8  0.  E.  Gr.  46, 
affd.  10  C.  E.  Gr.  516.  In  an  action 
against  an  executor,  who  is  also  a 
guardian  and  trustee,  for  account  and 
settlement,  and  for  payment  of  a  bond 
given  to  the  testator  in  trust  for  the 
plaintiff  and  others,  and  for  distribu- 
tion of  the  proceeds  of  the  bond,  the 
obligor  is  a  necessary  party,  as  is  also 
the  administrator  of  a  deceased  cestui 
que  trust  on  his  application  to  that 
effect.    Oliver  v,  Wiley,  75  N.  C.  820. 

It  is  error  to  join  sureties  as  substan- 
tial parties  to  a  bill  against  the  repre- 
sentatives of  a  deceased  administrator 
which  is  grounded  on  an  alleged  devas- 
tavit, Rorback  v.  Dorsheimer,  10  C.  E. 
Gr.  516 ;  but  it  is  proper  to  join  as 
defendants  the  several  administrators 
and  their  sureties  in  a  bill  to  settle  an 
estate  in  which  there  have  been  seversd 
consecutive  administrations,  Johnson  v. 
Molsbee,  5  Lea  444  ;  and  where  a  bill 
seeks  to  recover  a  legacy  from  an  execu- 


tor and  his  sureties,  the  executor  and 
sureties  and  the  other  legatees  are  all 
necessary  parties,  Morris  v.  Morris,  58 
Ala.  448  ;  but  not  a  co-surety  who  had 
been  discharged  in  bankruptcy.  Millsap 
V.  Stanley,  50  Ala.  819. 

Statute  of  Limitations — Accounting. 
The  statute  does  not  apply  to  an  equl- 
table  action  to  enforce  an  express  trust, 
(Gordon  v.  Small,  58  Md.  550 ;  such  as 
an  action  for  a  legacy.  Hedges  v.  Norris, 
5  Stew.  (N.  J.)  192 ;  King  t?.  Berry, 
2  Gr.  Ch.  44  ;  Irby  v.  McCrea,  4  De- 
saus.  422 ;  if  there  is  no  adequate  remedy 
at  law,  Wisner  v.  Bamet,  4  Wash.  C. 
C.  681  ;  but  not  where  an  action  at  law 
is  maintainable,  Souzer  v.  De  Meyer,  2 
Paige  574;  Kane  «.  Blood  good,  7  Johns. 
Ch.  90  ;  nor  to  an  action  for  a  distribu- 
tive share.  Prey  v.  Demarest,  1  C.  E. 
Gr.  286.  But  after  the  lapse  of  a  long 
period  (beyond  twenty  years)  a  court 
of  equity  will  give  effect  to  the  pre- 
sumption of  payment  in  a  suit  for  a 
legacy.  Peacock  v.  Newbold,  8  Gr.  Ch. 
61 ;  but  such  presumption  may  be 
rebutted  by  other  evidence.  Arden  v. 
Arden,  1  Johns.  Ch.  818.  So,  the 
statute  will  not  run  against  an  action 
for  an  accounting  (although  sixteen 
years  have  elapsed  since  the  intermediate 
account  was  filed),  Montgomery  v. 
Cloud,  27  S.  C.  188;  or  where  the 
administrator  has  rendered  no  final 
account  and  has  removed  from  the 
state,  McGehee  v.  McGehee,  41  La. 
An.  657 ;  or  against  the  executor  of  a 
deceased  administrator,  Lafferty  v. 
Turley,  8  Sneed  157 ;  nor  to  an  action 
by  a  remainderman  for  an  accounting 
by  the  executor  of  a  life  tenant,  Ander- 
son V.  Northrop,  80  Fla.  612 ;  nor 
against  an  executor  for  having  turned 
over  trust  moneys  to  the  guardian  of  the 
life  tenant  in  disregard  of  the  directions 
of  the  will  that  he  should  invest  them. 
Peacock  v.  Harris,  85  N.  C.  146. 

Equity  will  not,  however,  entertain 
stale  claims  for  an  accounting,  Martin 
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9.  Campbell,  85  Ark.  137 ;  or  for 
distribution  after  final  accounting 
(although  the  distributee  was  ignorant 
of  the  situation  and  of  his  rights), 
Biays  v.  Roberts,  68  Md.  510 ;  or  to 
open  a  settlement  and  falsify  the 
account  or  surcharge  the  accountant 
after  three  years,  Car^rer  o.  Lewis,  104 
Ind.  488 ;  eight  years,  Barrow  o. 
Barrow,  88  La.  An.  645 ;  ten  years. 
Bland  f>.  Stewart,  85  W.  Va.  518; 
eleven  years,  McGaughey  v.  Brown, 
46  Ark.  25;  twelve  years,  Alvis  «. 
Oglesby,  87  Tenn.  173  ;  sixteen  years, 
Gibboney  t.  Kent,  82  Va.  88  ;  nineteen 
years,  Hudson  v.  Hudson,  3  Rand.  117  ; 
twenty  or  thirty  years.  Skinner  «.  Skin- 
ner, 1  J.  J.  Marsh.  594.  The  statute 
begins  to  run  against  an  application  for 
review  of  an  account  only  from  discov- 
ery of  fraud,  in  Pennsylvania.  Estate 
of  Duffy,  13  Phila.  216.  So,  after  the 
lapse  of  more  than  twenty  years,  equity 
will  not  call  an  administrator  to  account 
to  distributees  for  funds  retained  to 
meet  payments  due  on  land  and  deferred 
for  defects  in  the  title  to  be  corrected. 
Oastleman  «.  Dorsey,  78  Va.  342. 

But  where  the  distributee  has  been 
under  disability  as  an  infant,  the  lapse 
of  time  will  not  bar  the  application  to 
open  the  account.  Sorrels  «.  Trantham, 
48  Ark.  386.  So,  where  the  distributee 
had  died  before  arriving  at  maturity 
and  no  administrator  had  been  ap- 
I)ointed  for  his  estate.  Hanf  «.  Whit- 
tington,  42  Ark.  481. 

So,  equity  will  not  enforce  a  judg- 
ment after  the  expiration  of  the  statu- 
tory lien.  Werdenbaugh  v.  Reld,  20 
W.  Va.  588.  But  by  statute,  in  Massa- 
chusetts, equity  may  enforce  a  barred 
debt,  if  there  is  no  "culpable  negli- 
gence." but  delay  is  culpable  negligence 
if  there  is  no  fraud  or  mistake.  Wal- 
tham  Bank  v.  Wright,  8  Allen  121. 

FravdvXent  breach  of  tru$t.  In  gen- 
eral, no  lapse  of  time  will  bar  an  action 
between  eatui  que  trwt  and  trustee  on 


a  direct  trust  or  for  a  fraud  on  the  part 
of  the  trustee,  Picot  v.  Bates,  89  Mo. 
292  ;  such  as  a  resulting  trust  in  favor 
of  the  widow  in  lands  of  the  deceased 
husband,  Ross  v.  Hendrix,  110  N.  0. 403 ; 
or  in  favor  of  creditors  against  a  col- 
lusive purchaser  for  the  administrator 
at  his  own  sale,  Mathews  «.  Mathews, 
66  Miss.  289  ;  or  for  personal  property 
held  in  trust  by  the  decedent  uid  kept 
separate  in  the  hands  of  his  executor. 
Trecothick  v,  Austin,  4  Mason  16.  So, 
of  a  bill  to  set  aside  a  fraudulent  con- 
veyance in  behalf  of  a  Judgment  cred- 
itor. Eento.  Eent,62N.Y.  560.  Sudi 
a  bill  is,  however,  barred,  in  California, 
in  three  years  after  recovery  of  the 
judgment  at  law.  Ohm  «.  Superior 
Court,  85  Cal.  545.  So,  the  Statute  of 
Limitations  does  not  run  against  a  suit 
for  a  breach  of  trust  until  after  dis- 
covery of  the  fraud,  Piatt  v.  Long- 
worth,  27  O.  St.  159 ;  or  after  the  finding 
of  the  trustee,  where  he  changed  his 
residence  to  another  state  and  concealed 
his  whereabouts,  BuUer  v.  Lawson,  72 
Mo.  227 ;  or  after  its  discoveiy,  on  a 
claim  fraudulently  concealed  by  the 
decedent.  Sugar  River  Bank  «.  Fair- 
bank,  49  N.  H.  189. 

But  an  administrator  will  be  dis- 
charged from  liability  for  a  trust  fund 
where  no  claim  has  been  presented  for 
more  than  twenty  years  after  final 
account,  Bobbitt  v.  Jones,  107  N.  C. 
658 ;  and  the  identity  of  the  trust 
property  is  lost,  Johnson  o.  Ames,  11 
Pick.  172 ;  or  where  the  eeetui  que  truti 
is  put  by  statute  on  the  footing  of  a  gen- 
eral creditor.  Fowler  o.  True,  76  Me.  48 ; 
or  where  an  attempt  is  made  after  twenty 
years  to  fasten  the  trust  on  lands  pur- 
chased by  the  administrator  with  the 
trust  funds.  Bess  v,  Bess,  88  Ala.  406. 
So,  the  statute  runs  from  the  discbaige 
of  the  administrator,  against  an  action 
for  fraud  on  his  part  in  selling  lands  of 
the  estate,  McGauley  «.  Brown,  46  Ark. 
25 ;  or  for  fraudulent  misstatements  in 
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his  account.  Ariail    v.  Ariail,  29   S. 
C.  84. 

^ay  latos.  In  some  states  the  statutes 
staying  actions  against  executors  and 
administrators  do  not  apply  to  suits  in 
equity,  such  as  a  bill  for  accounting. 
Stone  V.  Corcoran,  17  R.  I.  759  ;  or  for 
an  injunction  against  payment  of  a 
legacy,  Womack  «.  Greenwood,  6  Ga. 
299;  or  to  set  aside  a  conyeyance 
to  the  decedent  in  consideration  of  a 
fraudulent  transfer  by  him,  Alabama 
State  Bank  v.  Glass,  82  Ala.  279; 
although  the  Alabama  statute  does 
apply  to  suits  in  equity  against  an  ex- 
ecutor  or  administrator  **  as  such." 
But  the  stay  law  has  been  held  to  apply 
to  an  equitable  action  against  an  ad- 
ministrator. Butts  V,  Genung,  5  Paige 


254 ;  tf.  ^.,  to  enforce  a  specific  bequest 
of  testator's  business,  Carroll  t.  Richard- 
son, 87  Ala.  605  ;  or  to  an  equitable  ac- 
tion to  set  aside  a  fraudulent  conveyance 
of  the  decedent  as  against  the  personal 
representative  of  the  deceased  grantee. 
Rosenthal  v.  Enevoldsen,  61  Miss.  582. 
Where  the  statute  applies,  the  lapse 
of  the  statutory  time  need  not  be  ex- 
pressly averred  in  the  bill  of  complaint. 
Allen  «.  Royster,  104  N.  C.  278.  But 
where  the  executor  objects  to  the  suit  as 
brought  prematurely,  his  defense  is  in 
the  nature  of  a  dilatory  plea  ;  and  the 
court  should  not  dismiss  the  bill,  but 
should  order  the  bill  to  stand  over  on 
payment  of  costs  until  the  proper  time 
for  the  hearing.  Daniel  v,  Lehre,  2 
Strobh.  Eq.  88. 
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•CHAPTER  THE  THIRD. 

OF  REMEDIES  AGAINST  EXECUTORS  AND  ADMINISTRATORS  IN  THE 
PROBATE  DIVISION  OF  THE  HIGH  COURT  OF  JUSTICE.! 

An  executor,  upon  taking  probate,  as  well  as  an  administrator 
on  taking  out  letters  of  administration,  makes  oath  that  he  will 
(amongst  other  things)  render  a  true  and  just  account  of  the  estate 
and  effects  of  the  deceased  whenever  required  by  law  so  to  do  (a). 
An  administrator  under  the  Court  of  Probate  Act,  1857  (ft),  must 
also  give  a  bond  conditioned  (ifiter  alia)  to  make  a  "  just  and  true  ac- 
count" of  his  administration  whenever  required  by  law  so  to  do  (c). 

An  executor  or  administrator  may  be  compelled  to  exhibit  an  in- 
ventory, and  render  an  account  of  his  administration  of  the  personal 
estate  of  his  testator  or  intestate  in  the  Probate  Division  at  the  in- 
stance of  a  legatee  or  next  of  kin,  or  of  a  creditor  (d) ;  but  neither 
an  executor  nor  administrator  can  be  cited  by  the  Probate  Division 
ex  officio  to  account  (e). 

The  subject  of  the  making  of  an  inventory  by  an  executor  or  admin- 
istrator, together  with  the  various  questions  relating  thereto,  e.g.,  the 
form  and  contents  of  the  inventory  (/),  the  •cases  in  which,  and  the 
persons  from  whom,  the  court  will  compel  the  exhibiting  of  an  in- 
ventory ((/),  and  the  effect  of  lapse  of  time  in  exhibiting  the  inven- 
tory (A),  has  been  discussed  in  an  earlier  part  of  this  treatise. 


t  See  American  note  at  end  of  this 
chapter. 

(a)  For  forms  of  executors'  and  ad- 
ministrators' oaths,  see  Tristram  and 
Coote's  Probate  Practice,  10th  ed.,  pp. 
689,  700  et  seq. 

(h)  Section  81.    Ante,  p.*454. 

(c)  For  form  of  administration  bond, 
see  Tristram  and  Coote's  Probate  Prac- 
tice, 10th  ed.,  p.  673. 

(<J)  This  jurisdiction  was  preserved 
to  the  Court  of  Probate  hj  section  23 
of  the  Court  of  Probate  Act,  1857.  See 
ante,  p.*238. 

[•1950]     [♦1951] 


(«)  In  the  case  of  Bouverie  v.  Max- 
weU,  L.  R.  1  P.  &  D.  272,  it  was  decided 
that  the  Court  of  Probate  had  no  juris- 
diction to  compel  administrators  who 
had  taken  out  administration  in  an  Ec- 
clesiastical Court  to  file  inventories  and 
accounts  in  the  Registry  of  the  Court, 
as  such  inventories  and  accounts  were 
by  virtue  of  the  87th  section  of  the 
Probate  Act  returnable  only  into  the 
Court  of  Chancery.    See  ante,  p.*457. 

(/)  Ante,  p.*846. 

Ig)  Ante,  pp.*841,*845. 

Ih)  Ante,  p.  •844. 
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The  order  of  the  court  requiring  the  executor  or  administrator  to 
bring  in  an  inventory  and  account  is  obtained  according  to  the  pres- 
ent practice  by  summons  (i). 

Whether  the  Probate  Division  can  entertain  objections  made  by  a 
legatee  or  creditor  against  the  inventory  exhibited  by  the  account- 
ant, is  a  question  on  which  the  decisions  of  the  Court  of  Queen's 
Bench  and  the  practice  of  the  Prerogative  Court  of  Canterbury,  were 
at  variance :  The  principal  authorities  on  the  point  have  been  col- 
lected in  an  earlier  part  of  this  treatise  (^). 

The  executor  or  administrator  shall  be  allowed,  in  the  Probate 
Division,  all  his  reasonable  expenses,  as  weU  in  lawsuits  as  for  other 
honest  purposes :  and  this  reasonableness  of  expenses  is  to  be  such, 
that  he  may  receive  thereby  neither  profit  nor  loss  (7).  And  there- 
fore he  shall  be  allowed  his  expenses  in  secular  courts  over  and  above 
such  costs  as  were  allowed  there  (w)-  It  should  seem  that  the  decisions 
which  have  been  elsewhere  pointed  out  (n),  respecting  tlie  accounts 
and  allowances  of  executors  or  administrator  in  equity,  would  be 
regarded  as  authorities  in  those  matters  in  the  Probate  Division  also. 

After  the  investigation  of  the  account,  if  the  com-t  finds  it  tiiie  and 
perfect,  it  shall  pronoimce  for  its  validity ;  and  in  case  all  parties 
interested  have  been  cited,  such  sentence  shall  be  final,  and  the  exec- 
utor or  administrator  shall  be  subject  to  no  further  suit  (o). 

With  respect  to  legatees  and  next  of  kin,  they  might  formerly 
proceed  against  the  executor  or  administrator  in  the 
•Ecclesiastical  Court  to  recover  their  legacies,  or  dis-  suit  for  a  legacy. 
tributive  shares  under  the  statute  (/>). 

Indeed,  in  respect  of  legacies  the  cognizance  of  them  in  former 
times  belonged  exclusively  to  the  Ecclesiastical  jurisdiction;  the 
Court  of  Chancery,  till  Lord  Nottingham  extended  the  system  of 
equitable  jurisprudence,  administered  no  relief  to  legatees  (g). 

But  it  is  provided  by  the  Court  of  Probate  Act  (20  &  21  Vict.  c.  77, 
s.  23),  that  the  Court  of  Probate,  to  which  the  juris-  20  &  21  vict  c  77. 

'  '  "  8. 23:  no  suite  for 

diction  of  the  Ecclesiastical  Courts  has  been  transferred,  leKacieBtobeenter- 

talned  by  the  Court 

shall  entertain  no  suit  for  legacies  (r).  of  probate. 

(0  See  Tristram  and  Coote's  Probate         (0)  4  Bum,  E.  L.  487,  8th  edit. 
Practice,  10th  ed.,  p.  342.  (p)  Glen  17. Webster,  2  Cas.  temp.  Lee, 

(A;)  Ante,  pp.  *847,  *848.  31. 

(0  4  Burn,  E.  L.  489,  8th  edit.  (5)  Deeks  v,  Starutt,  5  T.  R.  692. 

(m)  Ibid,  (r)  See  ante,  pp.*238,*239. 

(»)  Aniey  p.*1759  et  seq, 

[•1952] 
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According  to  the  Statute  of  Distributions,  the  Ecclesiastical  Court 
suitsbynextofkin  ^ad  authority  to  cuforce  the  distribution  of  an  intes- 
for  a  ciirtribution.    ^^,g  effects :  And  aa  the  Act  of  Parliament  contains 

no  negative  words,  equity  had,  in  this  matter  also,  a  concurrent 
jurisdiction  with  the  Ordinary  (5). 

But  it  is  pi-ovided  by  the  Court  of  Probate  Act  (20  &  21  Vict.  c. 
20  &  21  Vict  c.  77,  77,  s.  23)  that  the  Court  of  Probate,  to  which  the  juris- 
diifribStioiri^reai-  dictiou  of  the  Ecclcsiastical  Court  was  transferred,  shall 
lAined^y thecourt  eutertaiu  no  suits  for  the  distribution  of  residue  (0- 
of  Probate.  ^^^  ^^  ^^  Judicature  Acts,  the  jurisdiction  of  the  . 

Court  of  Probate  has  been  transferred  to  the  Probate  Division  of  the 
High  Court  of  Justice  (tt). 
The  EcclesiasticAl  Court  could  not  entertain  a  suit  for  proctor's 
fees;   since  they  are  a  temporal  duty,  for  which  an 

Proctor's  fees. 

action  may  be  maintained  in  the  Temporal  Courts  (jr). 

The  Probate  Division,  in  common  with  the  other  divisions  of  the 
Injunctions :  Re-.  High  Court  of  Justicc,  has  powcr  to  grant  injunctions 
ceivers.  ^^^  ^  appoiut  reccivcrs  by  virtue  of  sect.  25  (sub-s.  8) 

of  the  *  Judicature  Act,  1873,  by  which  it  is  provided  that  "A  man- 
damus or  an  injunction  may  be  granted  or  a  receiver  appointed  by 
an  interlocutory  order  of  the  Court  in  all  cases  in  which  it  shall  ap- 
pear to  the  Court  to  be -just  or  convenient  that  such  order  should  be 
made :  and  any  such  order  may  be  made  either  unconditionally  or 
upon  such  terms  and  conditions  as  the  Court  shall  think  just :  and 
if  an  injunction  is  asked  either  before  or  at  or  after  the  hearing  of 
any  cause  or  matter  to  prevent  any  threatened  or  apprehended  waste 
or  trespass,  such  injunction  may  be  granted  if  the  Court  shall  think 
fit,  whether  the  person  against  whom  such  injunction  is  sought  is,  or 
is  not,  in  possession  under  any  claim  of  titie  or  otherwise,  or  (if  out 
of  possession)  does  or  does  not  claim  a  right  to  do  the  act  sought  to 
be  restrained  under  any  color  of  title :  and  whether  the  estates  claimed 
by  both  or  by  either  of  the  parties  are  legal  or  equitable." 

In  a  case  where  an  executor  had  before  probate,  and  without  the 
,  ,     ^.     ^         assent  of  his  co-executor,  intermeddled  in  the  estate  and 

Injunction  by  ex-  .  '  .  •   .       i. 

ecntor  against  a  made  preparations  to  dispose  of  a  portion  of  it  tne 

co-executor  before  _  ^  .  .  '  •     4. 

probate.  court  gavc  Icavc  to  the  co-executor  to  issue  a  wnt  against 

(«)  Matthews  «.  Newby,  1  Vem.  133.  («)  See  ante,  p.*240. 

Fonbl.  Treat.  Eq.  B.  4,  Pt.  2,  Ch.  3,  s.  2,  (x)  PoUard  t>.  Gerard,  1  Lord  Raym. 

note  (d).  703.    Johnson  v.  Oxenden,  4  Mod.  255. 

(0  See  anU,  pp.»238,*239.  ToUer,  496. 

[•1953] 
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liiin^  claiming  an  injunction  to  restrain  him  from  dealing  with  the 
estate  before  probate,  and  praying  for  the  appointment  of  a  re- 
ceiver (y). 


{y)  In  the  goods  of  Moore,  13  P.  D. 
36.  The  court  in  this  case  followed 
the  case  of  Be  Parker,  54  L.  J.  Ch.  694, 
in  which  it  was  decided  that  by  sect.  25 
(sub-s.  8)  of  the  Judicature  Act,  1873, 
any  judge  of  the  High  Court  is  enabled 
to  appoint  a  receiver  of  a  deceased's 
estate  (before  grant  of  probate  or  ad- 


ministration) notwithstanding  the  ab- 
sence of  lis  pendens :  but  that  applica- 
tions for  any  such  order  being  on  the 
way  to  probate  proceedings  are  prop- 
erly made  in  the  Probate  Division,  and 
if  made  elsewhere  will  not  be  encour- 
aged. 


f  CourU  of  probate.  It  has  been  the 
general  policy  throughout  the  United 
States  to  vest  large  and  often  exclusive 
powers  in  the  Probate  Courts  over  the 
management  and  settlement  of  the 
estates  of  deceased  persons.  These 
powers  have  been  already  fully  con- 
sidered in  their  appropriate  place  in 
earlier  parts  of  this  work.  In  general, 
these  courts  possess  exclusive  jurisdic- 
tion in  the  probate  of  wiUs  and  the 
granting  of  letters  of  administration. 
These  and  other  powers  are  governed 
by  minute  local  statutes,  an  examination 
of  which  is  hardly  within  the  scope  of 
this  work. 

Jurisdiction— Accounting,  The  Pro- 
bate Court  is  the  proper  tribunal  to 
settle  the  accounts  of  executors  and  ad- 
ministrators, Brush  V.  Button,  86  Conn. 
292 ;  Ballard  v.  Kilpatrick,  71  N.  C. 
281  ;  to  the  exclusion,  in  general,  of 
chancery.  Garnett  v,  Carson,  11  Mo. 
Ap.  290.  It  is  only  when  some  spe- 
cial reason  exists  that  chancery  will 
assume  the  settlement  of  an  estate, 
Weakley  t>.  Gurley,  60  Ala.  899 ;  nor 
will  it  interfere  otherwise  with  such 
settlement,  Johnson  v.  HoUiday,  68 
Ga.  81 ;  especially  is  this  true  when  the 
estate  is  insolvent,  Bird  v.  Bird,  77  Me. 
499  ;  Strackelford  t.  Bankhead,  72  Ala. 
476 ;  or  when  the  proceeding  for  settle- 
ment has  been  already  commenced  In 


the  Probate  Court  Park  «.  Park,  36 
Ala.  182.  Some  extraordinary  case 
must  be  presented  to  call  for  equitable 
interference  by  removal  of  accounting 
into  chancery.  Newsom  v.  Thornton,  66 
Ala.  811.  See  American  note,  p.  655, 
ubi  supra.  The  Probate  Court  may 
correct  by  final  decree  errors  in  former 
partial  settlements.  Mix's  Appeal,  35 
Conn.  121 ;  and  cannot  preclude  Itself 
from  so  doing  by  its  decision  on  an 
intermediate  account.  Field  «.  Hitch- 
cock, 14  Pick.  405.  And  a  former 
administrator  may  be  called  upon  by 
his  successor  to  show  cause  why  his 
account  should  not  be  opened  and  cor- 
rected upon  the  ground  of  fraud  and 
mistake.  Engle  «.  Crombie,  4  Harr. 
(N.  J.)  83.  But  the  jurisdiction  of  the 
Probate  Court  is  strictly  limited  by 
statute  and  cannot  be  extended,  e.  g., 
to  cite  one  executor  to  account  at  the 
instance  of  his  co-executor.  Ludlow  v. 
Ludlow,  1  South.  189. 

Actions  for  legacies  or  distribution. 
The  Probate  Court  has  jurisdiction  in 
many  states  of  actions  for  legacies. 
Bell  r>.  King,  70  N.  C.  330 ;  Bidwell  v. 
King,  71  N.  C.  287  ;  Neu>  Jersey  (Rev. 
788,  §  165).  The  assent  of  an  executor 
to  a  residuary  legacy  and  his  part  pay- 
ment of  it  will  not  deprive  the  court  of 
its  jurisdiction,  Hendrick  «.  Mayfleld, 
74  N.  C,  626 ;  and  a  suit  for  a  residu- 


666 


Of  Remedies  against  an  Executor     [Pt.  v.  Bk.  II. 


ary  legacy  is  properly  brought  in  the 
Probate  Court,  for  the  amount  is  uncer- 
tain until  account  is  had.  Hendrick 
V,  Mayfield,  ubi  supra.  But  in  New 
York»  an  action  for  a  legacy  cannot  be 
brought  before  the  surrogate  until 
after  settlement  of  the  final  account, 
Riggs  V.  Cragg.  89  N.  Y.  479  ;  and  the 
surrogate  has  no  jurisdiction  where  the 
validity  of  the  legatee's  claim  is  dis- 
puted.  Fiester  v.  Shepard,  92  N.  Y.  251 ; 
and  see  Redf.  Surr.  Pr.  613. 

Incidental  to  the  jurisdiction  over 
actions  for  legacies  is  the  power  to 
apply  lands  to  the  payment  of  legacies, 
Norris  v.  Farrell.  11  Phila.  271  ;  and  at 
suit  of  a  legatee  to  compel  the  surren- 
der of  assets  unlawfully  pledged  by  an 
executor.  Estate  of  Marshall,  138  Pa. 
St.  285 ;  and  to  try  the  validity  of  a 
gift  inter  vivos  at  the  suit  of  a  legatee, 
McWillie  v.  Van  Vacter.  85  Miss. 
428  ;  and  in  New  York,  to  ;establish  the 
claims  of  legatees  by  setting  aside  a 
codicil  revoking  the  legacies.  Booth  v. 
Kitchen,  7  Hun  255.  But  in  Uie  ab- 
sence of  a  statutory  authority  the  Pro- 
bate Court  has  no  power  to  decree  to 
whom  and  at  what  time  a  legacy  is  to 
be  paid,  Cowdin  v.  Perry,  11  Pick. 
603  ;  nor  to  decide  upon  the  validity  of 
a  gift  by  the  decedent  to  his  wife. 
Richardson  v.  Root,  19  Hun  473.  In 
Pennsylvania,  even  after  an  administra- 
tor's account  is  settled  in  the  Probate 
Court,  there  can  be  no  action  at  law  for 
a  distributive  share  of  the  estate.  Ash- 
ford  V.  Ewing,  25  Pa.  St.  213 ;  but  in 
California,  after  a  decree  of  distribution 
the  Probate  Court  has  no  jurisdiction 
of  suits  of  distributees  for  their  shares, 
Wheeler  v.  Bolton,  64  Cal.  302  ;  except 
to  compel  the  delivery  thereof.    Id. 

Jurisdiction  as  to  debts  and  claims. 
In  some  states  the  Probate  Court  has 
jurisdiction  over  the  claims  of  creditors, 
e.  g.,  to  direct  the  payment  of  a  judg- 
ment against  the  estate,  where  the 
validity  of  the  judgment  is  not  ques- 


tioned, McNulty  V.  Hind,  11  Hun  339 ; 
or  to  determine  its  validity  on  the 
accounting,  Matter  of  Radde,  2  Connoly 
293  ;  or  to  determine  the  liability  of  the 
estate  to  creditors,  Lamon  v,  Hackeit, 
49  Wis.  261 ;  and  to  enforce  the  pay- 
ment of  claims,  Aldrich  v.  Annin,  54 
Mich.  230 ;  concurrently  with  other 
courts,  Phillips  v.  Alleghany  Valley 
Railroad,  107  Pa.  St.  465 ;  and  to  enter- 
tain a  creditor's  bill  for  that  purpose, 
making  all  creditors  parties.  Ballard  r. 
Kilpatrick,  71  N.  C.  281.  In  Missouri, 
the  Probate  Court  has  exclusive  juris- 
diction of  the  settlement  of  the  partner- 
ship affairs  of  a  deceased  partner, 
Morris  v.  Murphy,  86  Mo.  Ap.  36  ;  but 
the  surrogate  cannot,  in  New  York, 
enforce  a  partnership  debt  due  to  one 
of  its  creditors  by  sale  of  the  land  of 
the  deceased  partner.  Bennett  v.  Crain, 
41  Hun  183. 

But  in  other  states  the  Probate  Court 
has  no  jurisdiction  to  determine  the 
validity  of  claims  against  the  estate  on 
an  application  to  sell  lands.  Smith  t>. 
Smith,  12  C.  E.  Gr.  445  ;  nor  to  order 
payment  of  claims  created  by  the  exec- 
utor, Bulkley  v.  Staats,  4  Redf.  524  ; 
nor  to  determine  claims  against  exec- 
utors or  administrators  in  their  indi- 
vidual capacity.  Estate  of  Robinson,  12 
Phila.  170 ;  nor  to  pronounce  judgment 
against  a  former  executor  for  a  debt 
due  to  the  testator  during  his  lifetime. 
McManus  v.  McDowell,  11  Mo.  Ap. 
436. 

Construction  of  wiU.  Probate  courts 
have  no  general  power  to  construe  wills, 
Fiester  v.  Shepard,  92  N.  Y.  251 ;  see 
also  Hillis  t>.  Hillis,  16  Hun  76  ;  even  by 
the  consent  and  request  of  all  parties 
interested.  Estate  of  Smith,  41 N.  Y.  S. 
R.  387.  But  where  the  construction  of 
a  will  becomes  necessary  to  the  exer- 
cise of  its  ordinary  jurisdiction,  a  pro- 
bate court  will  construe  it,  Tappan  r. 
Methodist  Episcopal  Church,  3  Dem. 
187 ;  Chipman  v,  Montgonfery,  63  N. 
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Y.  221 ;  «.  p.,  in  a  proceeding  to  revoke 
letters  testamentary.  Estate  of  Fem- 
bacher,  8  Civ.  Pro.  808 ;  or  to  settle 
accounts  of  executors,  Riggs  «.  Cragg, 
26  Hun  89 ;  or  to  determine  whether 
maintenance  of  the  children  was  within 
the  direction  of  tlie  will.  Perry  v. 
Field.  40  Ark.  175. 

MiiceUaneaua  powers.  The  Probate 
Court  may  grant  relief  to  an  adminis- 
trator against  a  bailee  of  property  of 
the  estate  unlawfully  withheld,  McNeil 
V.  McNeil,  86  Ala.  109 ;  or  require 
a  banker  to  disclose  a  bank  deposit, 
Wilson  V.  Leishman,  12  Met.  816; 
or  entertain  proceedings  for  the  re- 
covery of  property  unlawfully  with- 
held, Estate  of  Smith,  17  Abb.  N.  C. 
78  ;  Matter  of  Nickerson,  2  Connoly  6 ; 
or  even,  in  Massachusetts,  concurrently 
with  courts  of  equity,  decree  specific 
performance  against  an  administrator 
of  a  contract  for  the  sale  of  land, 
Leuchterhand  v.  Sears,  108  Mass.  652  ; 
although  this  is  a  matter  of  exclusive 
equity  jurisdiction  in  other  states. 
Skillman  v.  Skillman.  2  McCart.  388. 

But  the  Probate  Court  has  no  juris- 
diction of  matters  of  purely  equitable 
cognizance,  though  connected  with  ad- 
ministration of  the  estate,  such  as  pro- 
ceedings to  follow  trust  funds  into  the 
hands  of  the  administrator  of  the  de- 
ceased trustee.  Butler  v.  Lawson,  72 
Mo.  227.  The  Probate  Court  has  no 
jurisdiction  to  enforce  a  vendor's  lien 


upon  lands  of  the  deceased  sold  by  the 
administrator,  Ross  t.  Julian,  70  Mo. 
209 ;  or  to  enforce  the  election  made  by 
the  widow  in  lieu  of  dower,  Carter's 
Appeal,  59  Conn.  576 ;  or  to  determine 
the  executor  8  liability  for  mismanage- 
ment,  Skillman  v.  Skillman,  2  McCart. 
388 ;  or  to  determine  a  distributee's 
indebtedness  to  the  estate.  Ford  v.  Tal- 
mage,  36  Mo.  Ap.  65  ;  or  to  decide  con- 
flicting claims  of  the  heirs  and  the  resid- 
uary devisee,  Hillis  v,  Hillis,  16  Hun 
76;  or  to  compel  the  administrator  to 
pay  over  rents  collected  by  him,  and  to 
surrender  possession  of  premises  held 
by  him.  Crow  v.  Day,  69  Wis.  637 ;  or 
on  a  contested  probate,  to  determine 
whether  mutual  wills  constitute  a  bind- 
ing contract  between  a  husband  and 
wife.  Lansing  v.  Haynes,  95  Mich. 
16. 

Like  other  courts  of  record,  the  Pro~ 
bate  Court  may  enforce  its  decrees  by 
attachment  for  contempt,  Marshall  r. 
Hitchcock,  3  Redf .  461 ;  Davis  v.  Har- 
per, 54  Ga.  180 ;  but  cannot  issue  such 
process  against  the  husband  of  an  ad- 
ministratrix for  her  failure  to  obey  the 
decree  of  the  court.  Johnson  v.  Von 
Settler,  66  111.  63.  And  it  seems  that 
an  order  for  the  payment  of  a  balance 
in  hand  by  an  administrator  who  has 
been  discharged  to  his  successor  is  not 
such  a  specific  decree  as  will  be  en- 
forced by  attachment  for  contempt. 
Matter  of  Bingham,  82  Yt.  829. 
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•CHAPTER  THE  FOURTH. 

OF  EQUITABLE  REMEDIES  AGAINST  EXECUTORS  AND  ADMINISTRATORS 

IN  THE  COUNTY  COURT. 

By  Stat.  51  &  52  Vict.  c.  43,  s.  67,  it  is  enacted  that  the  County 
,     ^    .     ,  ^    Courts  shall  have  and  exercise  all  the  powers  and  au- 

JunBdiction  of  the 

County  Court  in  thority  of  the  High  Court  in  the  actions  or  matters 

hereinafter  mentioned ;  (that  is  to  say,) 
1.  By  creditors,  legatees  (whether  specific,  pecuniary,  or  residuary), 
devisees  (whether  in  trust  or  otherwise),  heirs-at-law,  or  next 
of  kin,  in  which  the  personal  or  real  or  personal  and  real  es- 
tate against  or  for  an  account  or  administration  of  which  the 
demand  may  be  made  shall  not  exceed  in  amount  or  value  the 
sum  of  five  hundred  pounds. 
5.  Under  the  Trustees  Relief  Acts,  or  under  the  Trustee  Acts,  or 
under  any  of  such  acts,  in  which  the  trust  estate  or  fund  to 
which  the  action  or  matter  relates  shall  not  exceed  in  amount 
or  value  the  sum  of  five  hundred  poimds. 
The  section  having  enumerated  other  actions  and  matters  proceeds : 
"  In  all  such  actions  or  matters  the  Judge  shall,  in  addition  to  the 
powers  and  authorities  possessed  by  him,  have  all  the  powers  and 
authorities,  for  the  purposes  of  this  Act,  of  a  Judge  of  the  Chanceiy 
Division  of  the  High  Court ;  and  the  treasurer,  registrar,  and  high 
bailiff  respectively  shall  in  all  such  actions  or  matters  discharge  any 
duties  which  an  oflicer  of  the  said  division  can  discharge,  either  under 
the  order  of  a  Judge  of  the  said  division,  or  under  the  practice 
thereof,  and  all  officers  of  the  Courts  shall,  in  discharging  such 
duties,  *conform  to  any  rules  or  orders  made  in  that  behalf*  under 
this  Act." 

By  sect.  68,  "  If  during  the  progress  of  any  action  or  matter  under 
the  last  preceding  section  it  shall  be  made  to  appear  to 
I^flct-nS^r*  of  the  Judge  that  the  subject-matter  exceeds  the  limit  in 
?ii?it  orthe'jurii^  point  of  amount  to  which  the  jurisdiction  of  the  Court 
court^suft  mT^  is  therein  Umited,  it  shall  not  affect  the  vaUdity  of  any 
roSanLJj.&c^''  order  already  made,  but  it  shall  be  the  duty  of  the 

Judge  to  direct  the  action  or  matter  to  be  transferred 
[•1954]     [•1955] 
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to  the  Chancery  Division  of  the  High  Court ;  and  the  whole  of  the 
procedure  in  the  said  action  or  matter  when  so  transferred  shall  be 
regulated  by  the  Rules  of  the  Supreme  Court :  Provided  always,  that 
it  shall  be  lawful  for  any  party  to  apply  to  a  Judge  of  the  said  divi- 
sion at  Chambers  for  an  order  authorizing  and  directing  the  action 
or  matter  to  be  carried  on  and  prosecuted  in  the  County  Court,  not- 
withstanding such  excess  in  the  amount  of  the  limit  to  which  equi- 
table jurisdiction  is  given  by  the  said  section ;  and  the  Judge,  if  he 
shall  deem  it  right  to  sxunmon  the  other  parties,  or  any  of  them,  to 
appear  before  him  for  that  purpose,  after  hearing  such  parties,  or  on 
default  of  the  appearance  of  all  or  any  of  them,  shaU  have  full  power 
to  make  such  order." 

By  sect.  69,  "  Where  any  action  or  matter  is  pending  in  the  Chan- 
cery Division  of  the  High  Court  which  might  have 
been  commenced  in  a  Court  under  this  Act,  it  shall  be  Tnuuftr  to  county 

-        _   ,  ^  ...  ..        .1  ,      ,  ^       t   r>n  Courts  of  equitable 

lawful  for  any  of  the  parties  thereto  to  apply  at  Cham-  actions  or  matters. 
bers  to  the  Judge  of  the  said  division  to  'vdiom  the  said 
action  or  matter  is  attached  to  have  the  same  transferred  to  the  Court 
or  one  of  the  Courts  in  which  the  same  might  have  been  commenced, 
and  such  Judge  shall  have  power  upon  such  application,  or  without 
such  application,  if  he  shall  think  fit,  to  make  an  order  for  such 
transfer,  and  thereupon  such  action  or  matter  shall  be  carried  on  in 
the  Court  to  which  the  same  shall  be  ordered  to  be  transferred,  and 
the  parties  thereto  shall  have  the  same  right  of  appeal  as  they  would 
have  had  if  the  action  or  matter  had  been  commenced  in  such 
Court." 

By  sect.  70,  "  Any  moneys,  annuities,  stocks,  or  securities  •vested 
in  any  persons  as  trustees,  executors,  administrators,  trustees  may  pay 
or  otherwise,  upon  trusts  within  the  meaning  of  the  Smsibrstaii?  and 
Trustees  Relief  Acts,  where  the  same  do  not  exceed  in  ^^^y  court.  *"*^ 
amount  or  value  the  sum  of  five  hundred  pounds,  upon 
the  filing  by  such  trustees  or  other  persons,  or  the  major  part  of 
them,  with  the  registrar  of  the  Court  within  the  district  of  which  such 
persons  or  any  of  them  shall  reside,  of  an  affidavit  shortly  describing 
according  to  tiie  best  of  their  knowledge,  the  instrument  creating  the 
trusty  may,  in  the  case  of  money,  be  paid  into  a  post-office  savings 
bank  established  in  the  town  in  which  the  Court  is  held,  in  the  name 
of  the  registrar  of  such  Court,  in  linst  to  attend  the  orders  of  the 
Court,  and  upon  such  persons  filing  with  the  registrar  the  receipt  or 
other  document  given  to  them  by  the  officer  of  the  said  bank,  the 
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registrar  Bhall  record  the  same,  and  give  to  them  an  acknowledgment 
in  such  form  as  may  be  prescribed,  which  acknowledgment  shall  be 
a  sufficient  discharge  to  such  persons  for  the  money  so  paid,  and,  in 
the  case  of  stocks  or  securities,  may  be  transferred  or  deposited  into 
or  in  the  names  of  the  treasurer  and  registrars  of  such  Court,  in  trost 
to  attend  the  orders  of  the  Court,  and  the  certificate  of  the  proper 
officer  of  the  transfer  or  deposit  of  such  stocks  or  securities  shall  be 
a  sufficient  discharge  to  such  persons  for  the  stocks  or  securities  so 
transferred  or  deposited :  and  for  the  above  purposes  all  the  powers 
and  authorities  of  the  High  Court  shall  be  possessed  and  exercised 
by  the  Courts,  and  any  order  made  by  virtue  of  such  powers  and 
authorities  shall  fully  protect  and  indemnify  all  persons  acting  under 
or  in  pursuance  of  such  order." 

By  sect.  74,  "  Except  where  by  this  Act  it  is  otherwise  provided^ 
Where  action  may  cvcry  actiou  Or  matter  may  be  commenced  in  the  Court 
be  commenced.      ^^j^  ^^  district  of  wMch  the  defendant  or  one  of  the 

defendants  shall  dwell  or  carry  on  his  business  at  the  time  of  com- 
mencing the  action  or  matter,  or  it  may  be  commenced,  by  leave  of 
the  Judge  or  registrar,  in  the  Court  within  the  district  of  which  the 
defendant  or  one  of  the  defendants  dwelt  or  carried  on  business,  at 
any  time  within  six  calendar  months  *next  before  the  time  of  com- 
mencement, or,  with  the  like  leave,  in  the  Court  in  the  district  of 
which  the  cause  of  action  or  claim  wholly  or  in  part  arose." 
By  sect  75,  "  The  provisions  of  the  next  preceding  section  shall 
not  apply  to  any  of  the  following  proceedings ;  but 
ceedings  In  equity      "  (2)  Proceedings  under  the  Trustee  Acts,  1850  and 

1852,  shall  be  taken  in  the  Court  within  the  dis- 
trict of  which  the  persons  making  the  application,  or  any 
of  them,  reside  or  resides : 
''  (3)  Proceedings  for  the  administration  of  the  assets  of  a  de- 
ceased person  shall  be  taken  in  the  Court  within  the  dis- 
trict of  which  the  deceased  person  had  his  last  place  of 
abode  in  England,  or  in  which  the  executors  or  adminis- 
trators, or  any  one  of  them,  shall  have  their  or  his  place 
of  abode : 
"  Provided  that  if  during  the  progress  of  any  such  proceedings  it 
shall  be  made  to  appear  to  the  Court  that  the  same  could  be  more 
conveniently  heard  in  some  other  Court,  it  shall  be  competent  for  the 
Court  to  transfer  the  same  to  such  other  Court,  and  thereupon  the 
proceeding  shall  be  taken  in  such  other  Court." 
[•1957J 
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By  Connty  Court  Rules,  1889,  Ord  VI.  r.  6,  "  Where  any  person 
entitled  to  bring  or  maintain  an  action  for  the  admin- 
istration of  the  estate  of  any  deceased  person  or  the  in  action  foradmin- 

,      .  1       •     n         1-1  istration     plaintilT 

execution  of  any  trust  desires  to  submit  for  the  deter-  may  aak  that  only 

.a  certain  quection 

mination  of  the  Court  any  of  the  following  questions  may  be  decided. 
or  matters : 

"  (a)  Any  question  affecting  the  rights  or  interests  of  any  person 
claiming  to  be  creditor,  devisee,  legatee,  next  of  kin,  or 
heir-at-law,  or  cestm  qtie  trust: 
'^  (b)  The  ascertainment  of  any  class  of  creditors,  legatees,  dev- 
isees, next  of  kin,  or  others : 
"  (c)  The  furnishing  of  any  particular  accounts  by  the  executors 
or  administrators  or  trustees,  and  the  vouching  (when 
necessary)  of  such  accounts : 
"  (d)  The  payment  into  Court  of  any  money  in  the  hands  of  the 

executors  or  administrators  or  trustees : 

"  (e)  Directing  the  executors  or  administrators  or  trus*tees  to 

do  or  to  abstain  from  doing  any  particular  act  in  their 

character  as  such  executors  or  a^ninistrators  or  trustees : 

''  (f )  The  approval  of  any  sale,  purchase,  compromise,  or  other 

transaction : 
"  (g)  The  determination  of  any  question  arising  in  the  adminis- 
tration of  the  estate  or  trust : 
he  shall  in  his  particulars  specify  concisely  the  question  or  matter 
upon  which  the  decision  of  the  Court  is  required:  and  that  he  is 
willing  to  renounce  his  right  to  an  order  for  a  general  administration 
of  the  estate  or  trust." 
Such  question  may  be  determined  without  general  administration, 

under  Ord.  XXII.  r.  11.  partial  admlnbitra- 

By  Ord.  XXII.  r.  12,  « In  any  action  or  matter  in  ***^»' 
which  an  injunction  has  been,  or  might  have  been  i»^«nction. 
claimed,  the  plaintiff  may,  before  or  after  judgment,  apply  for  an 
injunction  to  restrain  the  defendant  or  respondent  from  the  repetition 
or  continuance  of  the  wrongful  act  or  breach  of  contract  complained 
of,  or  from  the  commission  of  any  wrongful  act  or  breach  of  contract 
of  a  like  kind  relating  to  the  same  property  or  right,  or  arising  out 
of  the  same  contract;  and  the  judge  may,  in  addition  to  giving 
judgment  for  such  damages  and  costs  as  the  plaintiff  may  be  entitled 
to,  grant  the  injunction,  either  upon  or  without  terms,  as  may  be 
just." 
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By  sect.  120,  ^'If  any  party  in  any  action  or  matter  shall  be 
Parties  Mgrieved  dissatisficd  with  the  determination  or  direction  of  the 
may  appeaT  Judge  in  point  of  law  or  equity,  or  upon  the  admission 
or  rejection  of  any  evidence,  the  party  aggrieved  by  the  judgment, 
direction,  decision,  or  order  of  the  Judge  may  appeal  from  the  same 
to  the  High  Court,  in  such  manner  and  subject  to  such  conditions  as 
may  be  for  the  time  being  provided  by  the  Rules  of  the  Supreme 
Court  regulating  the  procedure  on  appeals  from  inferior  Courts  to 
the  High  Court"  (a). 

For  the  orders  and  rules  made  for  the  County  Courts,  and  the 
procedure  therein,  the  reader  is  referred  to  the  Annual  Counfy 
Courts  Practice. 

(a)  See  B.  S.  C  1883,  Ord.  LIX.  rr.  10  to  17. 
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54,  n.  if). — The  will  of  a  married  woman  who  dies  in  the  lifetime  of  her  hnsband 
made  daring  coverture  and  prior  to  the  Married  Women's  Property  Act, 
18^2,  she  having  at  the  time  capacity  to  make  a  will,  is  effectual  without  re- 
execution  to  pass  separate  property  which  she  may  acquire  under  the 
provisions  of  the  Act.    Re  Bowen  (1892).  2  Ch.  201. 

67,  n.  (u). — The  whole  of  a  disposing  portion  of  a  will  was  written  on  the  first 
side  of  a  sheet  of  foolscap,  the  second  and  third  sides  beinf  blank;  and 
the  attestation  clause  with  the  signature  of  the  testator  and  the  witnessess 
being  on  the  fourth  side.  It  was  held  that  the  will  was  duly  executed. 
In  the  goods  of  Fuller  (1892),  P.  877. 

79,  n.  (y).— See  also  Wyatt  v.  Berry  (1893),  P.  5. 

87,  n.  (e).— See  also  In  the  goods  of  Merchant  (1898),  P.  254.  In  that  case  a 
testatrix  left  two  testamentary  documents  of  which  only  one  was  duly 
executed.  The  first  or  unexecuted  document  made  various  specific 
bequests  and  appointed  an  executor.  The  second,  which  was  duly 
executed,  bequeathed  all  the  property  of  the  testatrix  to  her  nephew 
''for  the  purposes  I  require  him  to  do  absolutely."  It  was  held  that 
the  two  documents  could  not  be  admitted  to  probate  as  together  con- 
stituting the  will  of  the  deceased,  but  that  probate  might  be  granted 
of  the  second  or  executed  document  with  directions  to  the  executor  to 
administer  the  estate  in  conformity  with  the  trusts  of  the  first  document, 

114,  n.  (»).~See  In  the  goods  of  Heath  (1892),  P.  253,  in  which  a  reference  in  a 
codicil  showed  that  an  interlineation  had  been  made  prior  to  the  execu- 
tion of  the  codicil,  and  was  therefore  incorporated  by  it. 

191,  n.  (p). — Where  a  testatrix  appointed  A.  and  B.  "trustees"  of  her  will  and 
expressed  her  wish  that  tney  should  pay  her  funeral  and  other  debts,  it 
was  held  that  they  were  constituted  executors  according  to  the  tenor. 
In  the  goods  of  Wilkinson  (1892),  P.  227.  See  also  In  the  goods  of 
Russell,  ibid,  880. 

248,  n.  (e).-~See  also  Copeland  «.  Simister  (1898),  P.  16. 

282,  n.  iy), — A  party  giving  notice  under  this  rule  cannot  be  condemned  in  costs, 
the  power  of  the  Court  only  existing  where  the  party  who  gives  the 
notice  has  taken  proceedings  to  call  in  the  probate.  Leigh  «.  Green 
(1892),  P.  17;  Beale  v,  Beale  (L.  R.  3  P.  &  D.  179)  distinguished. 

298,  n.  (Q.— A  testatrix  left  two  wills  and  a  codicil  to  the  first  will.  The  second 
will  which  disposed  only  of  a  small  policy  of  insurance  on  her  life,  was 
prepared  for  her  on  a  printed  form  by  one  of  her  executors.  The  form 
commenced  with  a  clause  revoking  all  previous  testamentary  disposi- 
tions; but,  when  this  was  read  over  to  her,  she  objected  to  it,  saying 
that  she  did  not  wish  to  revoke  her  first  will  and  codicil.  The  person 
who  prepared  the  will  assured  her  that,  as  it  only  related  to  the  insurance 
policy,  the  words  of  revocation  would  not  apply  to  her  former  testa- 
mentu7  dispositions,  and  that  to  make  an  erasure  might  invalidate  the 
will.     Being  satisfied  by  this  assurance,  the  testatrix  duly  executed  the 
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will.  It  was  held,  on  the  aathority  of  Morrell  o.  Morrell,  that  tho 
testatrix  mast  be  taken  to  have  known  and  approved  of  these  words  of 
revocation,  and  that  they  must  be  included  in  the  probate  of  the  last 
will.     Ck>llins  v.  Elstone  (1898),  P.  1. 

298,  n.  if). — A  testatrix  execated  a  will  in  1887,  and  a  subsequent  will  in  1889, 
by  which  she  revoked  all  previous  wills.  In  1891  she  executed  a  codicil 
which  hy  mistake  was  described  as  a  codicil  to  the  will  of  1887.  It  was 
held  that  probate  might  be  granted  of  the  codicil  together  with  the  will 
of  1889  tpith  the  reference  to  the  toill  of  1887  omitted.  In  the  goods  of 
Gordon  (1892),  P.  228.     See  also  In  the  goods  of  Moore  (1892),  P.  878. 

812.  n.  (tf).— Roe  c.  Nix  (1898).  P.  55. 

815.  n.  (2).— See  also  Collins  «.  Elstone  (1898),  P.  1.  in  which  Morrell  v.  Morrell 
was  followed,  and  the  cases  of  Guardhouse  o.  Blackburn,  Atter  v. 
Atkinson,  and  Fulton  v.  Andrew  were  referred  to.  See  also  In  the  goods 
of  Moore  (1892),  P.  878. 

882,  n.  (m). — Grant  of  administration  to  a  Receiver  appointed  by  the  Chancery 
Division.    In  the  goods  of  Moore  (1892),  P.  146. 

884,  n.  (s). — Where  an  executor  before  the  death  of  the  testator  left  the  country 
under  an  assumed  name,  having  sold  all  his  effects,  and  there  was 
reason  to  believe  that  he  did  not  intend  to  return,  the  Court,  under 
section  78,  granted  administration  with  the  will  annexed  to  the  testator's 
widow,  who  was  sole  beneficiary,  without  requiring  the  executor  to  be 
cited.    In  the  goods  of  Crawshay  (1893),  P.  108. 

884,  n.  («). — Grant  made  to  a  ereditar,  the  sole  executrix  and  universal  legatee  of 

the  testator  (his  widow)  being  a  lunatic.  In  the  goods  of  Atherton 
(1892),  P.  104. 

885,  n.  («). — Grant  to  Clerk  of  the  Ouardiane  of  the  Poor,    In  the  goods  of  Everley 

(1892),  P.  50. 

Joint  grant  to  next-of-kin  and  another  pereon  entitled  in  distribution. 
In  the  g<xKls  of  Walsh  (1892).  P.  280. 

402,  n.  (9).~See  In  the  goods  of  Alston  (1892),  P.  142. 

408. — Grant  of  administration  with  the  will  annexed  to  a  stranger,  there  being 
no  known  relatives  of  the  testator  and  no  residuary  legatee  appointed. 
In  the  goods  of  Jackson  (1892),  P.  257. 

404,  n.  ((Q. — Where  the  sole  executrix  and  legatee  had  not  been  heard  of  for  forty 
years,  the  Court  granted  administration  with  the  will  annexed  to  the 
representative  of  the  next-of-kin  of  the  testatrix  on  proof  that  the 
executrix  had  been  cited  by  advertisement,  subject  to  administration  to 
the  next-of-kin  being  taken  out.     In  the  goods  of  Ley  (1892),  P.  6. 

441,  n.  (c).— See  also  In  the  goods  of  Wright  (1898),  P.  21. 

456,  n.  (A). — As  to  breach  of  condition  to  well  and  truly  administer  under  s.  81. 
see  Dobbs  v.  Brain  (1892),  2  Q.  B.  207. 

468,  n.  (i;).— In  the  case  of  In  the  goods  of  De  Beaufort  (1898),  P.  281.  an 
administratrix  on  application  for  administration  with  will  annexed  was 
allowed  to  give  an  administration  bond  with  two  foreign  suretiee '^hete 
the  testator,  being  a  French  subject  resident  in  France,  made  a  will 
constituting  a  domiciled  French  subject  his  universal  and  residuary 
legatee. 

482,  n.  (^.— Re  Qiff^s  Trusts  is  further  reported  in  (1892)  2  Ch.  229.  In  this 
case  the  report  of  L'Fit  «.  L'Batt  is  corrected. 

511. — The  incidence  of  the  new  duties  imposed  by  s.  27  of  this  Act,  and  by  ft  5 
of  the  Customs  and  Inland  Revenue  Act,  1889  (see  post,  p.  521),  is 
governed  by  the  same  principle  as  that  which  regulated  the  incidence  of 
the  old  probate  duty — viz.  that  it  should  be  borne  by  the  geneftl 
residuarv  estate.  Re  Bourne  (1898).  1  Ch.  188;  Re  Croft  (1892),  1  Ch. 
652,  distinguished. 
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515,  Ime  23. — **  PeTson  acting  in  the  administration  of  the  estate.  " 

A  testator  bequeathed  certain  pictures  and  other  property  to  be  held 
by  trustees  as  heirlooms.  His  executors  caused  a  valuation  to  be  made 
for  probate  purposes,  and  delivered  to  the  Commissioners  of  Inland 
Revenue  an  affidavit  of  value  with  an  account  on  the  basis  of  such  valua- 
tion duly  stamped  in  accordance  with  the  provisions  of  the  Customs  and 
Inland  Revenue  Act,  1881.  Upon  this  a  certificate  was  issued,  stating 
the  value  as  shown  by  the  account,  and  probate  was  granted.  Some 
time  after  the  executors  had  finally  wound  up  the  estate,  it  was  dis- 
covered that  one  picture  had  been  omitted  from  the  valuation,  and  that 
the  others  had  been  considerably  undervalued.  No  suggestion  was  made 
of  any  negligence  on  the  part  of  the  executors  or  of  any  incompetence  on 
the  part  of  the  valuer.  On  an  information,  praying  that  the  executors 
might  be  ordered  to  deliver  a  further  affidavit  and  account  in  accordance 
with  the  provisions  of  s.  82,  it  was  held  by  the  Court  of  Appeal,  affirming 
the  decision  of  the  Divisional  Court  (1892),  2  Q.  B.  289,  that  the 
executors,  having  completed  the  duties  of  administration,  were  not 
"■  persons  acting  in  the  administration  of  the  estate  "  within  the  meaning 
of  the  section,  and  were  not  liable.  Att.-Gen.  «.  Smith  (1892),  2  Q.  B. 
289.  affirmed  (1893).  1  Q.  B.  289. 

582,  n.  (^).— See  also  Re  Clowes  (1898),  1  Ch.  214. 

588,  n.  (x;.~See  Re  Wilson  (1893),  2  Ch.  840.  in  which  case  the  principle  regulat- 
ing the  devolution  of  land  held  for  a  partnership  or  other  common 
object  is  discussed. 

<S68,  n.  (0).~ln  Stevens  v.  Trevor-Garrick  (1898),  2  Ch.  807,  it  was  held  that  the 
reasons  given  in  Hancock  «.  Hancock,  as  to  the  effect  of  s.  19  on  the 
operation  of  s.  5  of  the  Act,  were  equally  applicable  to  modify  the  opera- 
tion of  8.  2. 

784.— Section  26  of  22  &  28  Vict.,  c.  85  is  repealed  by  the  Trustee  Act,  1898  (56  & 
57  Vict.,  c.  58),  and  is  re-enacted  by  s.  28  of  that  Act. 

815. — Section  87  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  is  repealed 
by  the  Trustee  Act,  1898  (56  &  57  Vict.,  c.  58),  and  is  re-enacted  by  s.  21 
of  that  Act. 

826. — Section  88  of  the  Convevancing  and  Law  of  Property  Act,  1881,  is  repealed 
by  the  Trustee  Act,  1898  (56  &  57  Vict.,  c.  58),  and  is  re-enacted  by  s.  22 
of  that  Act. 

1^,  n.  {o). — A  bequest  to  a  religious  institution  or  for  a  religious  purpose  is  primd 
facie  9i  bequest  for  a  "  charitable"  purpose,  and  the  law  applicaole  to 
"charitable"  bequests  as  distinguished  from  the  law  applicable  to 
ordinary  bequests  ought  to  be  applied  to  a  bequest  to  a  religious  institu- 
tion or  for  a  religions  purpose.     Re  White  (1893),  2  Ch.  41. 

968,  n.  (p).— See  the  late  case  of  In  the  goods  of  Ashton  (1892).  P.  88,  in  which 
the  cases  mentioned  in  this  note  are  referred  to  and  discussed. 

1086,  n.  (r). — The  rule  that  s.  88  of  the  Wills  Act  does  not  apply  to  children  or 
grandchildren  of  the  testator  as  a  class  is  not  affected  by  the  fact  that 
in  the  events  which  happened,  the  class  consisted  of  but  one  individual. 
Re  Harvey's  Estate  (1898),  1  Ch.  567. 

1198,  n.  («).— See  also  Re  Clowes  (1898).  1  Ch.  214. 

1249,  n.  (m\ — Section  8  of  the  Trust  Investment  Act,  1889.  is  repealed  by  the 
Trustee  Act,  1898  (56  k  57  Vict.,  Cw  58),  and  is  re-enacted  by  s.  1  of  that 
Act. 

1251,  n.  (o).— See  also  Re  Hengler  (1898),  1  Ch.  586,  in  which  the  principle  of 
Re  Chesterfield's  Trusts  and  Beavan  v.  Beavan  is  applied. 

1268.— Section  82  of  86  Geo.  III.,  c.  52,  is  repealed  by  the  Trustee  Act,  1898  (56  & 
57  Vict.,  c.  58).  Provisions  for  the  payment  into  Court  by  trustees  are 
contained  in  s.  42  of  the  latter  Act. 
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1266,  n.  (e). — ^For  a  caae  in  which  a  "  contrary  intention"  was  expressed,  see  Be 
Humphreys  (1898),  8  Ch.  1.    In  this  case  Re  Wells  was  approved. 

1822,  n.  (A).--See  Re  Davies  (1892),  8  Ch.  68. 

1892,  n.  (y). — The  domicil  of  a  person  is  that  place  or  country  in  which  his  habi- 
tation is  fixed  without  any  pn^sent  intenilon  of  removing  tiierefrom. 
Re  Craignish  (1892),  8  Ch.  180. 

1896,  n.  (/). — ^Where  the  domicil  of  birth  is  changed  during  infancy  by  a  change 
of  domicil  of  the  father,  eembUf  the  altered  domicil  cannot  be  regarded 
as  the  infant's  domicil  of  origin.    Re  Craignish  (1892),  3  Ch.  180. 

1600,  n.  (k). — Proceedings  by  a  road  authority  under  s.  28  of  the  Highways  and 
Locomotives  (Amendment)  Act,  1878,  are  in  the  nature  of  an  action  for  a 
personal  tort,  so  that  proceedings  cannot  be  taken  against  the  executor  of 
a  person  by  whose  orders  the  extraordinary  tru&c  was  conducted. 
Story  V,  Sheard  (1892),  2  Q.  B.  515. 

1662,  n.  (r).— Re  Parkin  (1892),  8  Ch.  510,  520. 

1695. — Section  87  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  is 
repealed  by  the  Trustee  Act,  1898  (56  &  57  Vict.,  c.  58),  and  is  re-enacted 
by  s.  21  of  that  Act. 

1704,  n.  (a?).— Section  7  of  the '  Trustee  Act,  1888,  is  repealed  by  the  Trustee  Act, 
1898  (56  &  57  Vict.,  c.  58),  and  is  re-enacted  by  section  18  of  that  Act 
with  the  addition  of  a  sub-section  (8),  declaring  that  the  section  applies 
to  trusts  created  before  or  after  1st  January,  1894,  but  that  nothing  ''in 
this  section  shall  authorise  any  trvMee  to  do  anything  which  he  is  in 
express  terms  forbidden  to  do,  or  to  omit  to  do  anything  which  he  is  in 
egress  terms  directed  to  do  by  the  instrument  creating  the  trtut" 

1706,  n.  (a).— The  Trustee  Act,  1893  (56  &  57  Vict.,  c.  58),  repeals  the  Trustee  Act, 
1888,  except  as  to  ss.  1  and  8.  Sections  4  and  5  of  the  Trustee  Act,  188B, 
are  re-enacted  verbatim  by  ss.  8  and  9  of  the  Act  of  1898. 

1710-1714.— The  Trust  Investment  Act,  1889,  is  repealed  (with  the  exception  of 
sections  1  and  7)  by  the  Trustee  Act,  1898  (56  &  57  Vict.,  c.  58).  The 
sections  set  out  in  these  pages  are  re-enacted  by  sections  1  to  4  inclusive, 
with  merely  the  following  additions,  viz.,  in  section  1  (f),  power  is  given 
to  invest  in  **  deferred  annuities  comprised  in  the  register  of  holders  of 
annuity  Class  I).,  and  annuities  comprised  in  the  register  of  annuitants 
Class  C.  of  the  East  Indian  Railway  Company,"  and  in  section  1  (k), 
power  is  given  to  invest  in  railway  stock  in  India  **  upon  ihe  capital  of 
which  the  interest  is  guaranteed  by  the  Secretary  of  State  in  Council  of 
India." 

1714. — The  provisions  relating  to  investments  authorised  apart  from  the  Trust 
Investment  Act,  1889,  here  referred  to,  are  repealed  by  the  Trustee  Act, 
1898,  and  are  re-enacted  by  s.  5  of  that  Act.  That  section,  in  addition 
to  such  enactments,  provides  that  a  trustee  having  power  to  invest  in 
real  securities,  unless  expressly  forbidden  by  the  instrument  creating 
the  trust,  may  invest,  and  shall  be  deemed  to  have  always  had  the  power 
to  invest  '*  on  mortgage  of  property  held  for  an  unexpired  term  of  not 
less  than  200  years,  and  not  subject  to  a  reservation  of  rent  greater  than  a 
shilling  a  year,  or  to  any  right  of  redemption  or  to  any  condition  for  re- 
entry except  for  non-payment  of  rent."  The  Trustee  Act,  1893,  s.  6, 
gives  a  trustee  power  to  invest  in  the  purchase  or  on  mortage  of  anj 
land,  nottcithstanding  drainage  charges,  unless  the  terms  of  the  trust 
expressly  provide  that  the  land  to  he  purchased  or  taken  in  mortgage 
shall  not  be  subject  to  any  such  prior  charge. 

By  s.  7,  trustees,  unless  authorised  by  the  terms  of  their  trust,  are  for- 
biddento  apply  for  or  hold  certificates  to  bearer,  issued  under  the  authority 
of  the  India  Stock  Certificate  Act,  1868,  the  National  Debt  Act,  1870,  ibe 
Local  Loans  Act,  1875,  or  the  Colonial  Stock  Act,  1877. 
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1725.— Section  2  of  the  Trustee  Act,  1888,  is  repealed  by  the  Trustee  Act,  1893 
(56  k  57  Vict.,  c.  53),  and  is  re-enacted  by  s.  17  of  that  Act,  with  the 
addition  of  a  sub-section  (5),  which  provides  that  '*  nothing  in  this  section 
shall  authorise  a  trustee  to  do  anything  which  he  is  in  express  terms 
forbidden  to  do  or  to  omit  anything  which  he  is  in  express  terms  directed 
to  do,  by  the  instrument  creating  the  trust." 

1735.— Section  31  of  Lord  St.  Leonard's  Act  (22  &  28  Vict.,  c.  35)  is  repealed  by 
the  Trustee  Act,  1893  (56  &  57  Vict.,  c.  53),  and  is  re>enacted  by  s.  24  of 
that  Act. 

1740.— Section  6  of  the  Trustee  Act,  1888,  is  repealed  by  the  Trustee  Act,  1893 
(56  &  57  Vict.,  c.  58),  and  is  re-enacted  by  s.  45  of  that  Act. 

1817,  1820.— The  Trustee  Act,  1850,  is  repealed  by  the  Trustee  Act,  1893  (56  k  57 
Vict.,  c.  53),  except  in  so  far  as  relates  to  the  Court  exercising  jurisdiction 
in  Lunacy  in  Ireland.  The  effect  of  the  sections  of  the  new  Act  which 
take  the  place  of  the  sections  in  the  repealed  Act  is  given  in  the  table 
hereafter  set  out. 

1823.— Section  30  of  Lord  St,  Leonard's  Act  (22  &  23  Vict.,  c.  35)  is  repealed  by 
the  Trustee  Act,  1893  (56  &  57  Vict.,  c.  53). 

1887,  1888.— The  Trustee  Acts.  1850  and  1852.  are  repealed  and  practicaUy  re-en- 
acted  by  the  Trustee  Act,  1893  (56  &  57  Vict.,  c.  53).  The  table  hereafter 
set  out  shows  the  provisions  of  the  new  Act  which  take  the  place  of 
those  in  the  repealed  Acts. 

1928,  liiie  18. — The  exception  contained  in  this  sub-section  was  held  not  to  apply, 
in  the  absence  of  fraud,  where  trust  funds  advanced  on  mortgage  were 
with  the  concurrence  of  the  mortgagor  applied  in  payment  of  a  debt  pre- 
viously charged  on  the  mortgaged  property  in  favor  of  a  bank  in  which 
the  trustee  was  a  partner.     Ke  Gumey  (1893),  1  Ch.  590. 

1928,  n.  (00).— Re  Page  (1893),  1  Ch.  304. 

1938,  n.  (y).— Charles  t).  Jones,  explained  in  Re  Beddoe  (1893),  1  Ch.  547. 

1941,  n.  (I/).— See  Re  Beddoe  (1893),  1  Ch.  547,  555. 
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TRUSTEE  ACT,  1893. 

This  Act,  described  9&*'An  Act  to  consolidate  Enactments  relating  to  Trustees t'* 
repeals  the  various  sections  of  Statutes  mentioned  in  the  Schedule,  and  re-enacts 
the  repealed  provisions. 

The  following  table  shows  the  various  sections  of  the  Trustee  Act  which  corre- 
spond with  the  repealed  sections: — 

Sect.  1.    Authorised  Investments  .  52  &  53  Vict.,  c.  32,  s.  3 

2.    Purchase  at  a  premium  of  redeemable  stocks       s.  4. 

8.    Discretion  of  trustees s.  5. 

4.    Application  of  Act s.  6. 

"    5.    Enlargement  of  express  powers  of  investment  34  &  35  Vict.,  c.  27;  28 

&29Vict.,c.78,s.40; 
43&44Vict.,c.8,s.7; 
27  &  28  Vict.,  c.  114, 
s.  66;  38  &  39  Vict., 
c.  83,  s.  27. 
'*    6.    Power  to  invest  notwithstanding  drainage 

charges lO&ll  Vict.,c.  32,s.53 

**   7.    Trustees  not  to  convert  inscribed  stock  into 

certificates  to  bearer 26 & 27  Vict.,  c.  73,  s.  4; 

38&34  Vict.,c.  71,  s. 
29;  38  &  39  Vict.,  c. 
83,  8.  21;  40  &  41 
Vict.,  c.  59.  s.  12. 
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Sect.  8.     Loans  and  investments  by  trastees  not  charge- 
able as  breaches  of  trust        ....    51&52  Viet.,e.  59,  s.4. 

9.  Liability  for  loss  by  reason  of  improper  invest- 
ments      61  &  52  Vict.,  c.  59,  s.  5. 

10.  Power  of  appointing  new  trustees  .  .    44  &  45  Vict.,  c.  41.  s. 

31;  45  &  46  Vict.,  c 
89,  s.  5;  55  &  56  Vict., 
c.  18,  8.  6. 

"    11.    Retirement  of  trustee 44 & 45  Vict.,  c.  41,  s. 33. 

* '    13.    Vesting  of  trust  property  in  new  or  continuing 

trustees s.  34. 

18.     Power  of  trustee  to  sell  by  auction         .  s.  85. 

14.  Power  to  sell  subject  to  depreciatory  condi- 
tions      51  &  52  Vict.,  c.  59,  s.  Z. 

15.  Power  to  sell  under  Stat.  87  &  88  Vict,  c.  78  87  &  88  Vict.,  c  78.  s. 3. 

16.  Married  Woman  as  bare  trustee  may  convey  s.  6. 

17.  Power  to  authorise  receipt  of  money  by 
banker  or  solicitor 51  &  52  Vict.,  c.  59,  s.  2. 

"    18.     Power  to  insure  building         ....    s.  7. 

"    19.     Power  of  trustees  of  renewable  leaseholds  to 

renew  and  raise  money  for  the  purpose       .    ss.  10,  11. 

20.  Power  of  trustees  to  give  receipts  .        .        .    44&  45  Vict.,  c.  41,  s.36. 

21.  Power  of  executors  and  trustees  to  compound, 
&c s.  87. 

"    22.    Powers  of  two  or  more  trustees      .        .  — ^s.  88. 
28.    Exoneration  of  trustees  in  respect  of  certain 

powers  of  attorney 22&23Vict.,c.  85,s.26. 

24.  Implied  indemnity  of  trustees         .        .        .    s.  81. 

25.  Power  of  the  Court  to  appoint  new  trustees  18 &  14  Vict.,  e.  60,  s. 33; 

15  &  16  Vict.,  c.  55, 
ss.  8.  9;  46  &  47  Vict., 
c.  52.  s.  147. 

*'    26.    Vesting  orders  as  to  land        ....     18&14  Vict.,  c  60,ss.7 

to  16  incliuive;  15  & 

16  Vict.,  c  55.  8.  3. 

27.  Orders  as  to  contingent  rights  of  unborn  per- 
sons      18  &  14  Vict.,  c  60.  S.16. 

28.  Vesting  order  in  place  of  conveyance  by  in- 
fant mortgagee s.  8. 

29.  Vesting  order  in  place  of  conveyance  by  heir 
or  devisee  of  heir,  &c..  or  personal  repre- 
sentative of  mortgagee        ....     s.  19. 

80.  Vesting  order  consequential  on  judgment  for 
sale  or  mortgage  of  land      ....  s.  29. 

81.  Vesting  order  consequential  on  judgment  for 
specific  performance,  &c s.  80. 

82.  Effect  of  vesting  order ss.  88.  84. 

83.  Power  to  appoint  persons  to  convey        .        .  s.  20. 

84.  Effect  of  vesting  order  as  to  copyhold    .        .  s.  28. 

85.  Vesting  orders  as  to  stock  and  choses  in  action    ss.  22,  28,  24,  25, 

81,  85;  15  &  16  Vict., 
c.  55.  ss.  8.  4.  5,  6; 
18  &  19  Vict.,  c  91. 
8  10. 

*'    86.  Persons  entitled  to  apply  for  orders        .        .    18 &  14  Vict.,  c.  60, 8.87. 

87.  Powers  of  new  trustee  appointed  by  the  Court    44  &  45  Vict. ,  c.  41,8.  33. 

88.  Power  to  charge  costs  on  trust  estate 

89.  Trustees  of  charities 18&14  Vict.,  c.  60,8.45. 

40.  Orders  made  upon  certain  allegations  to  be 

oondusive  evidence 58&54Vict..c.5.8.140. 
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Sect.  41.    Application  of  vesting  order  to  land  oat  of 

England 18&U  Vict.,  c.  60,8.  54. 

**    42.    Payment  into  Court  by  trustees  .        .    10  &  11  Vict.,  c.  96,  s.  1 ; 

12  &  18  Vict.,  c.  74. 
* '    48.    Power  to  give  judgment  in  absence  of  trustee    18  &  14  Vict. ,  c.  60,  s.  49. 
"    44.     Power  to  sanction  sale  of  land  or  minerals 

separately 25&26  Vict.c.  108,s.2. 

^'   45.    Power  to  make    beneficiary    indemnity    for 

breach  of  trust 51  &  52  Vict.,  c.  59,  s.  6. 

<'   46.    Jurisdiction  of  Palatine  and  County  Courts    17&18  Vict.,  c.  82,  8.11; 

52  &  53  Vict.,  c.  47, 
8.  8. 
'*    47.    Application  to  trustees  under  Settled  Land 
Acts  of  provisions  as  to   appointment  of 

trustees 5d&54Vict.,  c.  69,s.l7. 

"   48.    Trust  estates  not  affected  by  trustee  becoming 

a  convict 18  &  14  Vict.,c.  60,  ss. 

46,  47. 

*•    49.    Indemnity 15&16  Vict.,  c.  55,  s.  7. 

"    50.    Definitions 

51 — 54.    Repeal,  extent  of  Act.  short  title  and  com- 
mencement   
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21  Jac.  I.  c.  16  [LiinitationsJ  1788,  1791, 

1837,  1922 
17  Car.  II.  c.  8,  8.  2      .        .        .    779 

22  &  28  Car.  IL  c.  10  [Distributions]  847, 

868,  416,  452,  840, 1353. 

1356, 1377.  1878 

29  Car.  II.  c.  8  [SUtate  of  Frauds]  62. 64, 

78,  78.  80.  82,  84,  85.  89.  104, 

111,  119.  168,  847,  601,  623, 

666,  1857,  1538.  1674 

80Car.  II.  c.  7  .1867,1872 

c.  12  .1601,  1742 

1  Jac.  II.  c.  17     .  .  1378 

8  W  &  M.  c.  14    .  .446,  1559 


4  &  5  W.  &  M.  c.  20     . 

c.  24.  s.  12      . 
W.  5  &  M.  c.  21,  8.  8   . 
9  &  10  Will.  in.  c.  25,  B.  19 

c  41,  8.  6 

4  &  5  Ann.  c.  16,  8.  19 

8.  27  . 
8  Ann.  c.  14 
8  Geo.  I.  c.  15,  8.  8 

5  Geo.  II.  c.  7,  8.  4 

8  Geo.  II.  c.  18    . 

c.  24  8.  4 

9  Geo.  li.  c.  86  [Mortmain] 


14  Geo.  II.  c.  20,  s.  9 
17  Geo.  II.  c.  88,  s.  8 

19  Geo.  II.  c.  37,  s.  4 
7  Geo.  III.  c.  88  . 

14  Geo.  III.  c.  78  . 
17  Geo.  III.  c.  57  . 

20  Geo.  III.  c.  28  . 
23  Geo.  III.  c.  58  . 
29  Geo.  III.  c.  51  . 
82  Geo.  III.  c.  57  . 
88  Geo.  III.  c.  54,  s.  10 
86  Geo.  III.  c.  52  [Legacy  Duty  Act, 

1796]  1410,  et  seq. 
8.  82  .       1253,  1268,  1818 


PAOB 

862,881 

1601,  1872 

.  588 


.  538 
44 
.  1842 
.  1828 
.  1873 
.  1608 
.  1531 
.  724 
.  1780 
907,908 
917,  928 
.  1539 
.  856 
.  818 
.  724 
.  1643 
.  724 
.  1409 
.  1409 
.  1409 
728.  1650 
.  856 


87  Geo.  HI.  c.  119 

88  Geo.  III.  c.  87.  s.  1 

88.  2,  3,  4,  5. 

8.  6   .    .    .41 

8,  7  . 

89  &  40'Geo.  III.  c.  72,  s.  16 

c.  88,  8.  10 
41  Geo.  III.  c.  86,  s.  8 
48  Geo.  III.  c.  107. 

c.  108   . 
45  Geo.  III.  c.  28,  s.  4 
8  5 

47  Geo.  in.  c.  74  '. 

48  Geo.  III.  c.  149  [Stamp  Duty 

Act,  1808]  1442,  1487 


1531 

.  435 

.  436 

7,  421.  424 

421.882 

.  587 

10 

.  587 

.  919 

.  919 

.  1440 

.  1441 

.  1559 
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48  Geo.  III.  c.  149  [Stamp  Duty 
Act,  1808] 

8.  85 534 

s.  36    .  .    535 

8.  87 586 

8.  44 1482 

58  Geo.  III.  c.  127         .        .       61,  225 

54  Geo.  III.  c.  56  .        .  .     724 

55  Geo.  III.  c.  60.  8.  4    .        .        .      44 

c.  184  [Stamp  Duty  Act,  1815],  1405 
8.  8  .  .  .  .  584,  538 
8.  87    .  227,  265,  526,  840 

ss.  38  to  51  .        .        .   526--533 

59  Geo.  III.  c.  12,  8.  8  .  .  .  917 
7  &  8  Geo.  IV.  c.  29,  8.  28  .  .  686 
9  Geo.  IV.  c.  14  [Lord  Tenterden's 

Act]  1887,  1838 
c.  38       .        .        ...        .  1583 

10  Geo.  IV.  c.  56  .        .  .856 

11  Geo.  IV.  &  1  Will.  IV.  c  20  44,  106 

c.  41,  8.  5       .  .  395 

c.  47 446 

1  Will.  IV.  c.  40.  1348,  1849, 


c.  106  [Amendment  of  Law  of 
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c.  47,  s.  2 

.  1555 

8.  8 

.        .        .  1555 

8.4         . 

.  1556 

8.  6 

.  1556 

8.  8        . 

.  1557 

s.  9 

.  1557 

2  &  8  Will.  IV. 

c.  53, 

8.  19  .        .    395 

8.  25     . 

.    895 

8.  26    . 

.    896 

8.  28    . 

.    896 

c.  93 

.    225 

c,  115      . 

.    902 

8  &  4  Will.  IV. 

c.  27 

Limitations] 

8.  6 

.  557,  1801 

8.  25    . 

.  1926 

8.  40    . 

.  1924, 1925 

8.42    . 

.  1926 

c.  42,  8.  2 

700,  702, 1600,  1603, 

1607,  1799 

8.  8 

1791,  1845 

8.  13      . 

.      .  1828 

8.  14      . 

.      .  1828 

8.37     . 

.      .    800 

8.38      . 

.      .    800 

c.  74  [Fines  and 

Recoveries] 

8.27    . 

• 

.    566 

c.  92 

• 

.    490 

c.  104,  678, 

1558 

,  1585,  1586,  1587, 
1589,  1596 

c.  105  [Dower  Act] 

s.  4      . 

.  1309 

8.7       . 

.  1309 

s.  8      . 

.  1309 

8.  9 

.  1309 

8.  10      . 

.  1310 

8.12      . 

.  1219 

Inheritance] 

.  1588 

8.  6 

•                » 

.    359 

6  &  7  Will.  IV.  c.  82 

.    397 

c.  59 

• 

.    724 

1  Vict.  c.  26 

[Wills  Act,  1887] 

s.  1    . 

.    3,68 

8.  3     . 

8,4.174.601 

s.  6   . 

601.  1540 

8.  7    . 

12 

8.  8     . 

46.  179,  309 

8.  9     . 

63,64, 

72, 78,  75,  81, 104 
271,  294.  308 

8.  10. 

306,309 

8.  11. 

.68,  104,  3S3 

8.  18. 

68,78 

8.  15  . 

.      898,  1762 

8.  17. 

.      284,  1322 

s.  18. 

160 

s.  19. 

156.  161 

8.  20  110,  111,  120,  125,  181,  153 
s.  21  .  .  82,  110,  111,  123 
8.  22  .  .  152, 163. 168, 172 
8.  23  .  .  .582,  1192,  1193 
8.  24   .        .46,  47,  58,  175,  1023 

1192,  1193,  1298. 
1301 
8.  25    .        .        .586,  1318,  1319 


8.26  . 
8.  27  . 
8.  29  . 
8.  30  . 
8.  31  . 
8.  33  . 
8  34   . 

1  &  2  Vict,  c*  110 

2  &  8  Vict.  c.  11,  8.  4 

c.  98 

3  &  4  Vict.  c.  88    . 

c.  110,  8.  11  . 
c.  113,  s.  42   . 

5  &  6  Vict.  c.  45    . 

c.  79,  8.  28  . 
c.  82,  8.  86  . 
c.  100      . 

6  &  7  Vict.  c.  65    . 

c.  78  [Solicitors  Act 
8. 37    . 
8.  38    . 

7  &  8  Vict.  c.  73    . 

8  &  9  Vict.  c.  76,  8.  4 


.  1775 

.  1776 

.    909 

1442.1443. 

1484.1487 

c.  112 1543 

9  &  10  Vict.  c.  59  .  .        .902 

c.  93  [Lord  Campbell's  Act] 

8.  1 703 

8. 2      .        ...        .        .704 

8.8 705 

8.4 705 


.     929 

47,  1821, 1323 

966 

.     604 

.     605 

.   1085 

63,  112,  158,  170,  179 

,  862 
.  863 
009,910 
909,910 
.  897 
.  595 
.  724 
.  533 
.  588 
.  724 
.    724 
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9  &  10  Vict.  c.  98  [Lord  Cambeirs 

Act] 
8.  5      .        .  .  706 

10  &  11  Vict.  c.  96  [Trustee  Relief 

Act,  1847].    .        .         1817,  1820 
12  &  13  Vict.  c.  74  [Trustee  Belief 

Act.  1849].  1818,  1819 

18  &  14  Vict.  c.  85  .        .  1824 

c.  60  [TrusteeA  ct,  1850]  1887, 1888, 

1889 
14&  15  Vict.  c.  25,  8. 1  .  .628 

s.  8 655 

c.   99, 8.  2  .        .285 

15  Vict.   c.  24  [Wills  Act  Amend- 
ment  Act] 

8.  1 67 

8.  2 71 

8.  8 72 

8.  4 72 

15  &  16  Vict.  c.  55  [Trustee  Act  Ex- 

tension  Act,  1852]    .        .  1889 
c.  76  [Common  Law  Procedure 
Act,  1852] 
s.  11 1848 


20  &  21  Vict.  c.  77  [Court  of  Pro- 
bate  Act,  1857] 
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8.  18  . 
8.  55  . 
8.  129. 
8.  136. 
c.  86,  8.  44 


.  459 
.  1779 
.  1869 
.  1616 
1879    1880 

16  &  17  Vict.  c.  51  [Succession  Duty 

Act,  1853]  .  1445,  et  aeq, 
c.   88  [Evidence  Amendment 

Act,  1858]  8.  1  .  .  .285 
c.  187  [Charitable  Trusts  Act, 

1858]        .        .        .        .926- 

17  &  18  Vict.  c.  47  .        .285 

c.    104    [Merchant    Shipping 

Act], 

8.  199  ....    894 

8.  201  ....     895 

c.  118  [Locke  King's  Act]      .  1570 

c.  125,  8.  27    .        .        .        .287 

18  &  19  Vict.  c.  122  [Metropolitan 

Building  Act»  1855]  .  1648 

c.  124,  8.  22    .        .        .        .  1819 

19  &  20  Vict.  c.  41,  8.  5         .        .    895 

c.  94 1408 

c.  97  [Mercantile  Law  Amend- 
ment Act] 

8.  8 1674 

8.  10    .        .        .  1791,  1842 

8.  18 1888 

8.  14 1839 

20  &  21  Vict.  c.  57  [Malins  Act]    .  1281 

c.  77  [Court  or  Probate  Act, 
1857] 

8.  2 288 

8.  3  .  .  237,  241 

B.  4   .  .  237.  241 


239, 


s.  13 

8.  22  . 

8.  23  288, 

8.  24  . 

8.  25  . 

8.  26  . 

8.  29  . 

s.  30  . 

8.  81  . 

8.  82  . 

8.  83  . 

s.  46  . 

8.  47  . 

s.  48  . 

8.  49  . 

8.  51  . 

6.  52  . 

8.  58  . 

88.  55,  56,  57 

s.  58  . 

s.  59  . 

8.  61^ 

8.  62  . 

8.  63  . 

8.  64  . 

8.  65  . 

88.  66,  67,  68,  69 

8.  70 


8.  71 

8.  72 

8.  78 

8.  74 

8.  75 

8.  76 

8.  77  . 

8.  78  . 

s.  79  .  228 

8.  80  . 

s.  81  . 

s.  82  . 

s.  83  . 

s.  86  . 

8.  87 

8.  88 

8.  91 
c.  79,  8.  95 


266 

1792.  1798 

244,  1950,  1952 

244 

245 

259 

269 

269,  270,  389 

.  285 

.  286 

284,  286 

.  266 

.  266 

.  266 

.  266 

.  268 

.  268 

.  496 

.  247 

.  248 

.  247 

283,  478 

288.  479 

288,  480 

268,  328,  481 

482 

262 

428,  482,  433 

429,  488 

.  431 

806,  858.  882,  883,  384 

.  435 

465.  487 

.  505 

466,  500,  504.  506 

500 

288.  409,  1176,  12H9 

458 

454,456,458.  1950 

454,  461 

.  455 

.  245 

245,  457.  1950 

245 

264 

296.  299 


c.  85  [Matrimonial  Causes  Act, 
1867] 

8.  21  .       .55,  848.  1276 

8.  25  .    .   55.  664,  672,  1276 

21  &  22  Vict.  c.  56,  88.  9, 12,  14  .  296 

298,  464 

c,  95  [Court  of  Probate  Act,  1858] 

8.  10  .    .    .    .  246,  247 

8.  12 247 

8.  13 247 

8.  14  .     .     •     •     •   «Ov 
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21  k  22  Vict.  c.  56  [Court  of  Pro- 
bate Act,  18581 
8.  15 457 


8.  16  . 

.  226.  282 

8.  17  . 

.  245 

8.  18  . 

.  437.  488 

8.  19  . 

.  557 

8.  20  . 

.  245 

8.  21   . 

.  429 

8.  22  . 

.  429 

8.  28  . 

.  260 

8.  25  . 

.  268 

8.  26  . 

.  267 

8.  29  . 

.  296 

c.  108,  8.  7 

.   55,  794 

22  Vict.  c.  80,  8.  1 

.  299 

22  &  28  Vict.  c.  85  [Lon 

1  St.  Leon- 

ard'8  ActJ 

8.  14  . 

.  577 

8.  16  . 

.  575,  577 

8.  26  . 

.  784 

8.  27  . 

L204,  1681,  1822 

8.  28  . 

.  1594 

8.  29  .   1206,  : 

L818,  1698,  1822 

8.  80  . 

.  1828 

8.  81  .   1722,  : 

1727,  1785,  1789 

28  Vict.  c.  5  . 

.  802 

e.  84 

.  1487 

28  &  24  Vict.  c.  15.88.^ 

t,  5  .    .550 

c.  88.  88.  8,  4 

.  862 

8«  V   • 

.  1824 

8.  18  . 

.  1925 

8.  14  . 

.  •  .  1781 

c.  184  . 

.  902 

c.  145  [Lord  Cranw 

ortb's  Act] 

8.  26  . 

.  1265 

8.  80  . 

.  1694 

8.  84  . 

.  1265 

24  &  25  Vict.  c.  92.  8.  8 

.  583 

c.  97,  8.  28   . 

.  686 

c.  114  [Lord  King8( 

lown's  Act] 

8.  1   . 

.  808 

8.  2   . 

.  805,  809 

8.  8   . 

.  802,  809 

88.  4,  5 

.  810 

c.  121   . 

.  802,  867,  1400 

25  &  26  Vict.  c.  68 

.  724 

c.  89  [GomiMuies  A 

ct,  1862] 

8.  16  . 

.  1626 

8.  22  . 

.  720 

8.  75  . 

.  1626 

8.  76  . 

.  1626 

8.  78  . 

.  1655 

8.  99  . 

.  1627 

8.  105. 

.  1627 

8.  165. 

.  1600 

Articles  12, 18, 

1627,  1628 

26  &  27  Vict.  c.  57 

.  857 

88.  15,  16   . 

• 

.  896 

27  &  28  Vict.  c.  86,  s.  8 

c.  56       .     ^  .        •        •        • 

88.  4,  5 
c.  95.  88.  1,  2  . 

c.  114  [Improvement  of  Land 
Act,  1864] 
8.  60    . 
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895 
813 
525 
706 


1714 


106,  832 
.  882 
.  333 
.    334 

.  1714 
.  1476 
265,538,  840 


392 
392 
893 
394 
813 


28  &  29  Vict.  c.  72,  8.  2 
8.  8      . 
88.    4,  5 
88.   6,  7 

c.  78 

c.  104.  8.  55 

8.  57    . 
c.  Ill    [Navy    and    Marines 
(Property    of    Deceased) 
Act] 
88.  8,  4 
88.  5.  6,  7    . 
88.  8,  9. 10,  11     . 

88.    18,  15      . 

80  &  81  Vict.  c.  28,  ss.  8, 4 

c.  69     [Locke     King's     Act 

Amendment  Act,  1867]    .  1573 

81  &  82  Vict.  c.  109  .  .  1651 
81  &  82  Vict.  c.  124,  s.  9  .  1439 
32  &  38  Vict.  c.  46   [Hinde  Palm- 

er'8    Act]  862,  865,  869, 

885,  1549,  1849 
c.  62  [Debtors  Act,  1869]  1980. 1931, 

1988  1934 
88  &  84  Vict.  c.  14  [Nataralization 
Act,  1870] 
8.  2    .  .9,  184,  809,  898 

c.  20    [Mortgage     Debentare 
Act,     1^5,    Amendment 

Act] 1714 

c.  28  [Felony  Act,  1870]        60,  61. 

878,  558,  1276,  1284,  1285 

c.  85  [Apportionment  Act] 

8.  2      .  .  729,  1031 

88.  8,  4,  5    .        .        .        .730 

8.  6,  7  .        .781 

c.  71  [National  Debt  Act,  1870] 

8.  28  .  .722,  819,  1227 

c.  98  [Married  Women's  Prop- 
erty Act,  1870]  660,  1276 

84  &  85  Vict.  c.   27  [Debenture 

Stock  Act,  1871]       .        .  1714 
c.  43  [Ecclesiastical  Dilapida- 
tions Act]         .    876,  877, 1611 

85  &  86  Vict.    c.    44    [Chancery 
Funds  Act,  1872J      .        .  1268 

k    87  Vict.  c.  52  [Inteetates* 
Widows     and     Children 
Act,  1878] 
8.  1      .  .    248,  390 

ss.  2.  8,  4    .  .    249.  390 

88.  5.  6,  7    .        .        .        .390 
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c.  66  [Jadicatare  Act,  1873] 
8.  8 2d9 


239 
.  342.  1474 
.  1477 
.    490 
.    240 
.    240 
483 
1925i  1926 
.     563 
734,  818 
1952,  1958 
563,  806,  823, 
1535,  1705,  ia50 
240 
240,  244 


8.  4      . 
s.  16    . 
s.  18  (8ab6.  4) 
8.  19    . 
8.  22    . 
8.  28    . 
8.  24  (8ab8.  7) 
8.  25  (subs.  2) 
(sube.  4) 
(subs.  6) 
(subs.  8) 
(subs.  11) 
1176, 
s.  81    . 
8.  84    . 
87  &  88  Vict.  c.  42  VBailding  Socio, 
ties  Act,  18741 

8.  7 897 

8.  29 897 

c.  57  [Real  Property  Limlta-  ' 

tlon  Act,  1874] 

8.  8 1924 

8.  10 1925 

^  &  89  Vict.    c.    27   [IntesUtes* 
Widows  and  Children  Act ' 
Extension  Act,  1875]  249,  891, 

517 
c.  60  [Friendly  Societies  Act, 
1OT5] 
8.  15    .  .    897.  857 

38  &  89  Vict.  c.  77  [Judicature 
Act,  1875] 
8.  10         .        858,  861.  871.  884. ' 

892,  1547.  1587 

8.  11         ...        241.  244 

8    18  270 

c.  88  [Local  Loans  Act,  1875]  s.  27 

1714 
c.  92  [Agricultural  Holdings 

Act,  1875]  B.    58  .655 

89   &  40  Vict.   c.   18   [Treasury 
Solicitor  Act.  1876] 
88.  1.  2,  8,  4,  5    .  .    871 

8.   6 872 

8.   9    .        .        .        .    872.  454 
c.  22,  8.  10  .  .    897 

c.  45, 8.  11      .  .        .    897 

c.  70 299 

40  &  41  Vict.  c.  84  [  'uocke  King's 
Act     Amendment    Act. 

1877]  1574,  1648 
42  &  48  Vict.  c.  59.  s.  8  .61 

48  Vict.  c.  14  [Customs  and  Inland 
Revenue  Act.  1880] 

8.  9 508 

s.  10  .       .508,  527.  841 
8.  11  .    509,  1417,  1486.  1469 
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44  Vict.  c.  12  [Customs  and  Inland 
Revenue  Act,  1880] 
s.  12  510,  1410 

8.  18       .        .  610.  1405 

48  &  44  Vict.  c.  8      .  1714 

c.    42    [Employers'  Liability 

Act.  1880]  ...    707 

44  Vict.  c.  12  [Customs  and  Inland 
Revenue  Act,  1881] 
8. 26  .  .  510,  525,  588 
8.  27  ...  511,  527 
8.  28  .  .  .  518,  886 
8.  29  ...  514, 527 
8.  80  .  .  514,  588 
8.  81  ...  614.  528 
8.  82  .  .  515,  529 
8.  88  .  .  516,  1406 
8.  34  .  .  .517 
8.  85  .  .  .  .518 
8.  86  .  .  518,  1405 
8  87  ....  518 
8.  88  .  518,  691,  1442,  1444 
8.  89  ....  520 
8.  40  .227,  265,  520,  529,530 
8.  41  .  .  521,  1407,  1458 
8.  42  521.  1405 

s.  48       .  521 ;  1417,  1486 

44  &  45  Vict.  c.  41  [Conveyancing 

and  Law  of  Property  Act,  1881] 
8.  3  (2)  .    .    .      1266 


8.4 
8.  6 
8.  14 
8.  80 
8  37 
8.  88 
8.48 


.  1645,  1646 

650 

811 

602,  1542, 1645 

815,  1694,  1695 

826 

.   1265 

.   1725 


8.  56 

45  &  46  Vict.  c.  38  [Settled  Land 
Act,  1882] 
8.  84  1251 

8.  58  .    .   1631 

c.  61  [Bills  of  Exchange  Act, 
1882] 


8.  16  (1)  . 
8.  26  (1)  . 
8.  31  (4)  . 
8.  31  (5)  . 
8.  41  (1— c) 
8.  41  (2— a) 
8.  45  (5) 
8,  45  (7) 
8.  46  (1) 
8.  49  (9) 

8.61 


.   1671 
.   1671 
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812,  1671 

.   812 

812 

.   1875 

818,  1874 

818.  1798 

.   1874 

.   1875 


c.  75[Married  Women's  Prop- 
erty Act,  1882] 
8. 1  (subs.  1) .   47,  56.  605.  606. 

662,  786,  920 
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44  &  45  Vict.  C.75  [Married  Women's 

Property  Act.  1882] 

(subs.  2)  .  185,  793,  888,  1741 
8.  2  .  56,  605,  662,  786,  1175 
8. 4  .    .    .    .66,  1551 


8.  5 


s.  6 
8.  18 
8.  14 
8.  18 
8.  19 

8.  22 
8.  28 
8.  24 


56,  57,  607,  662,  736, 

1175,  1277 

.  174^ 

.  1652,  1655 

.  1658,  1655 

186,  838, 1741,  1831 

607,  663,  737,  1652 

.   607 

57,  l'»2 

185,  798,  833,  1741 

.  398 


46  &  47  Vict.  c.  47,  s.  8 

c.  52  [Bankruptcy  Act,  1883] 

8.  4  (subs.  1)   .    .    .  1797 

8.  10 1899 

8.  80 1939 

8.40 858 

8.  44  .    .    .559,  560,  898 

8. 47  .    .    .    .  665,  666 

8.  50  (5)   .    .    .    .735 

8.  125    ...  859,  1912 

c.  57  [Patents  Act,  1888]  s.  34  724 

c.  61  [Agricultural  Holdings 

Act,  1883] 

8.  29 

g.  34 

47  &  48  Vict.  c.  44  [Naval  Pensions 

Act,  1884] '     .        .        . 
c.  55,  8.  4 
c.  71  [Intestates'  Estates  Act, 

18841 

88.    2,  3 

88.  4,  5,  6,  7,  8,  9 

50  &  51  Vict.  c.  40,  s.  3 

c.  55  [Sheriff's  Act,  1877]  s.  25  1603 
c.  67,  s.  8  .  .  .  .  397 
c.  71  [Coroners  Act,  1887]  s.  20  781 
c.  73  [Copyhold  Act,  1877]  b.  45  1543 

51  &  52  Vict.  c.  8  [Customs  and  In- 

land Revenue  Act,  1888] 
8.  21  1406,  1440,  1442,  1453,  1487 
8.  22      .  1468,  1516 

c.  43  [County  Courts  Act,  1888] 

8.  58 1880 

8.  67   .   1830,  1831, 1906,  1954 

8.  68 1955 

8.  69  .  .  .  1906,  1955 
8.  70  .  .  .  .  1955 
8.  74  .  1906,  1956 

8.  75 1957 

8.  95      .        ,  1798,  1872 

8.  120    .  .  1958 

c.  42  [Mortmain  and  Charitable 
Uses  Act,  1888] 
Pt.  II.  8.  4      .        .  .904, 906 


632 
655 

394 
396 


872 
873 
397 


PA6B 

51  &  52  Vict.  c.  8  [Customs  and  In- 
land lieveuue  Act,  1888] 
8.  5      ...        .  906 

906,  912, 917 

.    90$ 

907,921 

907,  916 

,    917 


Pt.  III.  s.  6  . 

8.  7  . 

8.  11  . 

8.  12  . 

8.  13  (2) 
c.  59  [Trustee  Act, 
8.  1  (3) 
8.  2       . 


1705 
1725 

8.  4 1706 

8.  6 1706 

8.  6 1740 

8.7 1704 

8.  8      .  1843,  1844, 

1928 
c.  62  [Preferential  Payments  in 
Bankruptcy  Act,  1888].  .  875 

52  Vict.  c.  7  [Customs  and  Inland 
Revenue  Act,  1889] 


1888] 


8.  6 
s.  6 

8.7 
8.  8 

s.  9 

8    10 
8.  11 

s.  12 

8.  13 

s.  14 


513,  515,  519,  521 

1446.  1477 

524,  1477  (6) 

.      624,  1477  (6) 

.      524,  1477  (6> 

1459,  1468. 1473 

.  1444 

.  1515 

.  1515 

1410, 1515 


52  &  53  Vict.  c.  32  [Trust  Investment 

Act,  1889] 
8.  3      .  .  1249. 1710 

s.  4 1713 

8.  5 1713 

8.  6 1714 

8.  9      .  1710 

53  Vict!  c.  5,  88.  117,  123  \    590 

c.  16  [Working  aasses  Dwell- 
ings Act,  1890]  ...    907 
53  &  54  Vict.  c.  39  [IntesUtes' 

Estates  Act,  1890]     .        .    370 
ss.  1,  2,  3,     .        .        .        .  1859 


88.  4  5  6 
c.  89  [Partnership  Act,  1800] 


8.  9 

s!  14  (2) 
8.  18 
8.  22    . 
8.  33(1)       . 
8.  36(3)       . 
8.  39    . 
8.  42    . 
8.  43    . 
8.  48    . 
c.  71  [Bankruptcy 
8.   1       . 
6.  21    . 


1360 


1619,  1630 
.  162:i 
.  1660 
548.  588 
.  1624 
.  1624 
.  1624 
.  1625 
.  1625 
.  1660 
Act,  1890] 

1797 
1912 
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PAOB 

54  ft  55  Vict.  e.  78  [Mortmain  and 

Cliaritable  Uses  Act,  1891] 
8.  8     .  .925,  1591 

8.  4 925 

88.  5,  6,  7,  8  .926 

88.  9,  10      .  .927 

55  &  56  Vict.  c.  11  [Mortmain  and 

Charitable  Uses   Amend- 
ment Act,  1892J  .     906 
c.  29,  8.  10      .                .    907,  926 

56  &  57  Vict.  c.  58  [Trustee  Act, 

1898]  see  Add. 

ORDER  IN  COUNCIL  [Wills  of 
Seamen]    December    28, 

1865  885  tt,  seq,,  894 

PROBATE  RULES,  1862 
[Non-Contentious] 


Ord.  XV. 
XVI. 


r.  4    ... 

.  82,  272 

r.  5    ... 

.  82,  272 

r.  6    ... 

.  82,  272 

r.  7    ... 

.   82,  272 

rr.  8,  9, 10,  11 

.  272 

r.  15 

53,  57,  328 

r.  18  (April,  1887)  . 

53,  57,  328 

r.  28   . 

.  862 

rr.  29,  80 

.  416 

r.  81 

.  385 

r.  82   . 

.  376 

rr.  33,  84 

.  419 

rr.  85,  86 

.  420 

rr.  88,  89,  40,  41  . 

.  463 

r.  43   . 

.  266 

r.  44   . 

.  390 

r.  45   . 

266,  389 

r.  50   . 

284,  407 

rr.  59,  60,  61,  62  . 

.  496 

rr.  63.  64,  65,  66,  67 

.  496 

rr.  68,  69,  79  . 

.  261,  879 

r.  71   . 

.  289 

r.  78   .   .   . 

.  297 

r.  75   . 

.  379 

[Contentious] 

rr.  4,  5,  6 

.  275 

r.  41 

.  282 

r.  60 

.  490 

r.  76   .   ,   . 

.  846 

r.  78 

.  284,  480 

RULER  OF  THE  SUPREM 

E  COURT, 

1888. 

Order  II.  r.  1 

.  274 

III.  r.  4  .  1778,  1881, 

1832,  1920 

VIII.  r.  1    .   . 

.  1843 

XI.  r.  2 

.  459 

XIV. 

.  1882 

^VII. 


XVIII. 
XIX. 


XXI. 


XXII. 
XXIII. 

XXIV. 
XXV. 

XXXI. 

xxxin. 

XXXIV. 

XXXVII. 
XLL 
XLI. 
XLII. 


XLV 

XLIXs 

L. 

LIl. 

LV. 


1811,  1892 

1778,  1804,' 1882,  1921 

1804,  1920,  1922 

479,  826,  1831,  1878 

1804,  1809,  1921,  1922 

.  1921 
....  1804 

.  1922 
1804,  1919,  1920,  1922 

.  1919 
.  446,  778,  1804,  1879 

.  1881 

505,  774,  788,  859,  1615, 

1616, 1617,  1788,  1845 

2  505,  774,  1617,  1788,  1845 

8    ...  505,  774 

4  488,  505,  774,  1615,  1617. 

1788,  1845 

5  .    .    .  505,  775 


1 
.8 

8 

9 

11 

32 
r.  33—35 

38 

89 

40 

41 

46 

48 

1 


rr.  6,  7 

8 
r.  9, 10 
.  5    767, 
.8 
.4 
.  6 
.  18 
.  5 
.  18 
.20 
.  17 
.2 
.8 

• 

.2 
.5 

.14 
.8 
.8 
rr.  fr— 12 

4 

8 
.4 
.  23.  505,  777,  779,  780,  1553, 

1616,  1619, 1797,  1869,  1870 
.  27   .       .    .  1798 

1863 

.  5    .    1778,  1910,  1911 
.9  .   .  1241 

r.  1^—22         .  1823 

2  (1)  to  (9)  .        1886,  et  seq. 

2(5)  ...  1820 

8        1804,1806,1821,1899, 

1903 

4  1806.  1808, 1903 

5  .    .    .   .  1800 

6  .   .    .    .  1809 
10   ...    .  1811 


.  775 

776,  778 
.  776 
1778,  1782,  1833 
.1780,  1846 
.1851,  1858 
.  1892 
.1835,  1886 
.1792,  1920 
.  281,  314 
.  1777 
.  1713 
.  1772 
.  1771 

.  ia5o 

.  1835 

.  1824 

.  1887 

.  1814 

.  1824 

.  1825 

1798,  1794 

.  779,  860 

782,860 
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15 
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PAGE 

.  1813 

.  1899 

1889,  1890 

.  1806 

.  1805 

.  1822 

.  1698 

.  1241 

.  1657 

.  490 

.  490 

1982,1984 

.  248 

.  1^58 

.  1887 


Op  LXV.  r.  1 
LXV.  r.  6 


PAGE 

282,  810,  1796. 1818. 

1862,  1937,  1944 

.     314 


SUPREME  COURT  FUND   RULES, 

1886. 
T.  41      .        .        .        .   1819 

p.  73 1263 

p.  76      .  .        .1386 

p.  99      .  .1263 

COUNTY  COURT  RULES,  1889. 

VL  p.  6        .  .    1957 

XXIL  p.  11      .        .  .1958 

p.  12      .        .        .        .   1958 

XLIX.  p.  12      .        .        .        .247 
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ABATEMENT.    (See  Revivob,  Ezbcution,  Judgmxnt.) 
of  actioD, 

none  by  death  of  any  party  wheie  canee  of  action  anrviTes,  11.  91,  ei  teq.^ 

90  n.,  III.  241,  461  n.,  486,  625. 
nor  in  any  case  through  death  of  party  between  verdict  and  judgment,  II.  91. 
See  III.  242. 

one  of  several  plaintifib  execntors,  III.  485. 
by  revocation  of  grant  to  administrator  under  old  law,  I.  719. 
no  abatement  nndir  Judicature  Act,  I.  719. 
procedure  under  Judicature  Act  in  lien  thereof,  I.  719. 

{See  Execution,  Rbviyob.) 
in  U.  S.  courts,  I.  431  n. 

of  probate  contest*  by  contestant's  death,  I.  397  n. 
for  actions  that  survive  or  abate,    See  Action. 
of  annuities,  II.  663  n. 

(See  Annuity.) 
of  legacy,  II.  661,  et  eeq..  III.  215  u. 

general  legatees  must  abate  before  specific,  II.  661. 

but  a  residuary  legatee  cannot  call  on  them  to  abate,  II.  662. 

case  where  the  estate  becomes  insnlfficient  by  divastavU  of  executor, 
11.  667. 
legacies  for  specific  purpose,  II.  661  n. 

support  of  widow,  II.  661  n. 
for  consideration,  after  voluntary,  II.  669  n.,  675  n. 
for  maintenance  of  child,  II.  672  n. 

of  husband,  ib. 
in  lieu  of  dower,  II.  670  n. 
to  widow,  II.  670  n. 
to  relatives,  II.  672  n. 

not  preferred  by  their  order,  II.  672  n.,  67ft  n. 
although  payable  "first,''  II.  672  n.,  675  n. 
**out  of  first  moneys,"  ib. 
nor  to  legacies  in  codicil,  II.  675  n. 
before  specific,  II.  661  n..  438  n. 
executor  cannot  give  his  own  legacy  a  preference,  II.  661,  675  n. 
priority  among  general  legatees  of  purchasers  above  volunteers,  II.  669 — 671. 
what  legatees  are  regarded  as  purchasers,  II.  669—671. 
in  what  other  cases  such  priority  is  allowable,  II.  673—675. 
of  specific  legacies,  II.  677,  661  n. 

of  legacies  in  the  nature  of  specific  legacies,  II.  676. 
specific  legacies  and  devises,  II.  438  d. 
demonstrative  legacies,  II.  438  n.,  444  n.,  675  n. 
of  devises  of  the  real  estate.  III.  150,  212,  166. 
direction  of  will  controls,  II.  438  n.,  670  n.,  6*72  n.,  675  n. 

intention  must  be  dear,  II.  674  u.,  675  n. 
effect  of  charge  on  land,  II.  676  n. 
by  birth  of  posthumous  child,  II.  670  n. 
not  lega<gr  in  lieu  of  dower,  II.  670  n. 
'    pleas  in,  abolished  by  Judicature  Acts,  II.  150  n.,  III.  451,  519  n. 

ABROAD, 

will  made  abroad,  or  of  property  there,  I.  428,  ei  eeq.    (See  FoBSlONSa.) 
letters  of  administration  of  property  abroad,  or  where  next  of  kin  is  abroad, 

I.  506,  et  $eq. 
legatee,  how  executor  may  discharge  his  liability,  II.  738.     (See  III.  29,  496.) 
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ABSENCE, 

of  ezecator  or  administrator, 

adminutraior  dwrante  abaenHd,  I.  696,  H  $eq.     (See  ADMIKIBTBATION. ) 
transfer  of  stock,  etc,  standing  in  his  name,  13  &  14  Yict.  c  60,  and  15  &  16 
Vict  c.  66,  III.  599. 
of  legatee,  executor  may  pay  legacy  into  the  bank  under  36  Geo.  III.  c  59 

II.  738,  III.  29. 
beyond  seas  does  not  prevent  Statute  of  Limitations  running,  III.  529  n. 

ABSENT  PERSONS, 

how  their  interests  may  be  bound  in  an  administration  action,  III.  625,  et  »eq. 
administration  on  estate  of,  I.  546  n.,  673  n.,  678  n. 

ABSOLUTE  INTEREST, 

what  words  will  give,  L  811,  ei  seg.,  II.  377—379,  610  n.,  707. 

ACCELERATION, 

of  remainder  after  life  estate  renounced  by  widow^II.  535  n. 

ACCEPTANCE, 

of  office  as  trustee,  etc., 

implied  from  probate,  I.  325  n. 

ACCIDENT, 

death  caused  by,  action  on  behalf  of  fiunily  of  deceased,  II.  8,  el  eeq,  (See  Death.) 

ACCOUNT, 

to  be  delivered  of  personal  estate  for  duty,  I.  723,  et  eeq,     (See  Pbobatk  Duty.) 

eemble  only  primd  facie  proof  of  assets,  III.  540  n. 
action  for,  against  executor,  III.  588. 

where  testator  directed  that  executor  should  not  be  compelled  to  account, 
IIL  689. 

notwithstanding  account  in  spiritual  court,  III.  589. 

if  there  are  several  executors,  and  some  admit  assets,  an  aooonnt  may  be 
decreed  against  the  rest.  III.  603  n. 
in  the  probate  court.  III.  662.     (See  INYSNTOBY.) 

who  may  compel  executors  to  render,  III.  139  n.,  159  n.,  662. 

practice  as  to.  III.  663. 
action  of, 

for  executor,  II.  3. 

against  him,  III.  517. 
executor's  accounts,  1744,  et  eeq,    (See  Allowakckb.) 
in  what  jurisdiction,  I.  428  n.,  429  n. 

equity.  III.  656  n. 
by  foreign  administrator,  I.  429  n.,  431  n..  III.  135  n.,  137  n. 

several  co-executors.  III.  394  n.,  396  n. 

executor  and  trustee.  III.  378  n. 

representative  of  deceased  executor,  I.  294  n. 

predecessor,  on  citation  of  successor,  II.  159  n. 
citation  to  husband  of  administratrix,  II.  114  n. 

to  representative  of  predecessor,  II.  159  n. 

by  surrogate,  after  removal,  I.  722  n. 

by  successor,  after  resignation,  I.  714  n. 
or  removal,  I.  722  n. 
revocation  of  letters  pending  account,  I.  710  n. 
bill  in  equity  for  account  of  predecessor,  I.  722  n. 
settlement  conclusive  on  collateral  attack,  I.  676  n. 

necessary  before  suit  on  bond,  I.  647  n. 
failure  a  breach  of  bond,  I.  641  n. 
a  ground  for  removal,  I.  704  n*. 

inventory  a  pre-requisite  to,  II.  181  n. 

no  revocation  of  letters  pending  account,  I.  710  n. 

after  resignation,  I.  721  n. 
or  removal,  II.  722  n. 
opened  for  fraud  or  mistake,  II.  161  n. 

on  application  of  surety,  I.  637  n. 
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ACCOUNT.  ^Continued, 

daty  of  executor  to  keep  clear  acooants,  III.  600,  601. 

costs  of  fomishing,  III.  601. 
he  shall  aoooant  for  all  profits,  III.  308. 

of  a  lease,  III.  398. 

of  occQpying  buildings  at  less  than  fair  rent,  II.  126  n. 

of  the  trade  of  testator,  III.  398—401. 

of  the  purchase  of  legacies.  III.  402  n.    {See  II.  124  n.,  III.  628  n.) 

of  a  sale,  etc.  to  himself,  III.  401,  402. 

of  compounding  debts  or  mortgages,  III.  401,  402. 

of  the  purchase  of  the  equity  of  redemption  of  an  estate  in  mortgage  to 
the  testator,  III.  402. 

of  private  speculations,  III.  402. 

for  the  representative's  own  debt.  III.  132  n. 

for  foreign  assets.  III.  134  n.,  135  n. 

for  collections  charged  off  as  bad,  III.  133  n. 
in  what  cases  charged  with  interest.  III.  402—410. 

how  computed.  III.  404-^10. 
charges  and  expenses  should  be  included  in  and  not  in  bill  of  costs,  III.  494. 

ACCOUNT  DUTY,  I.  723,  et  acq. 
See  ProbeUe  Duty. 

ACCOUNT  STATED, 

executor  may  declare  on,  as  executor,  II.  79. 

whether  of  money  due  to  testator^  or  to  him  as  an  exeenUor,  II.  79. 
executor  may  be  sued  on  as  executor.  III.  288. 

ACCOUNTANT-GENERAL, 

office  of,  abolished  and  duties  transferred  to  Paymaster-Oeneral,  II.  719  n.,  III. 
497  n. 

ACCRUING  SHARES, 

whether  they  go  to  surrivor  with  the  original  sbsresy  II.  608. 

ACCUMULATIONS 

of  income : 
after  death  of  life  tenant,  II.  482  n. 

of  annuitant,  II.  482  n. 
after  estate imr  autre  vie,  II.  482  n. 
when  payment  discretionary  with  trustee,  II.  482  n. 
Testing  not  deferred  by  direction  for,  II.  627  n. 

(See,  ALSO,  Pbbpetuitt.) 

ACCUMULATIVE  LEGACIES, 

doctrine  of,  II.  602,  et  aeq.    (See  Cumulative  Lboacibs.) 

ACTION.    (See  Remedies,  Reviyob,  Executob,  liahUHy),  • 

what  rights  of  action  pass  to  an  executor,  etc.,  II.  2,  et  seg.,  20  n.,  99  n. 
how  far  executor  represents  testator  in  his  contracts,  II.  3. 
exceptions,  II.  3  n.,  47,  49.    See  II.  38. 
joint  choses  in  action,  II.  48. 
choses  in  action  assigned  by  deceased,  II.  48. 
ancient  rule,  actio  penonalie  moritur  cum  pertond,  IL  4. 
alteration  of  the  role,  II.  4—6. 

actions  for  torts  to  the  person  do  not  survive,  II.  6,  33  n.,  100  n. 
American  statutes,  as  to  survival  of  torts,  II.  20  n.,  26  n.,  ef  aeq, 
action  against  any  person  causing  the  death  of  the  testator,  by  neglect, 
Stat.  9  &  10  Vict.  c.  93,  IL  9—11. 
American  statutes  gfVing  action  for  death  of  decedent,  II.  21  n., 
28n.,  30n.,  100  n. 
against  county,  II.  28  n. 
abatement  on  death  of  wrongdoer,  II.  100  n. 
statutory  notice  before  letters  issued,  I.  363  n. 
certain  damages  and  expenses  recoverable  without  the  statute, 
IL  33  n. 
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ACTION.— Oma'iiti^d. 

Stat.  43  &  44  Vict.  c.  42,  limited  amount  of  compensatdon  to  p— m^ 

represeiitative  of  workman  killed  against  employer,  II.  11. 12. 
Stat.  27  &  28  Vict  c.  96,  s.  1,  II.  11. 
actions  for  torts  to  the  freehold  or  chattels  real,  II.  5^-8,  24  n. 
for  rente,  II.  60  n.,  61  u.,  53  n. 
nse  and  oocopation,  II.  24  n. 
iiUnry  to  rental  valne,  II.  53  n. 
rent  due  surviving  joint  tenant,  II.  51  n. 
damages  by  condemnation,  II.  24  n. 
ejectment,  II.  23  n.,  50  n.,  III.  472  n. 
Stat  3  &  4  Wm.  IV.  c.  42,  II.  7. 
whether  survives  to  executor  against  hundred  in  injnxy  by  iloi  It 
leasehold  premises,  II.  7. 
actions  ex  quasi  e«mtr€uAu  II.  12, 13. 
arbitration  award,  II.  28  n. 

appeal  from  award,  II.  28  n. 
bond,  II.  86  n. 
apprenticeship  indenture,  II.  22  n 
life  insurance  policy,  II.  22  n. 
royalties,  II.  &  n. 
partnership  settlement,  II.  53  n. 
deposits  made  by  decedent  as  trustee,  IL  138  n. 
in  actions  on  contracts,  how  &r  rule  applies,  II.  13,  el  aeg.,  20  n. 

where  the  breach  was  an  injury  to  the  person  of  testator,  II.  13. 

to  a  third  person,  II.  19,  20. 
upon  covenants  respecting  land,  II.  14 — ^20.    (See  Ck)VBNANT.) 
contracts  respecting  land  not  under  seal,  II.  16,  26  n. 
covenants  by  executor  of  reversioner  for  years,  II.  19. 
choees  in  action  of  wife,  II.  54,  ei  eeq.    (See  Husbakd  and  Wife.) 
what  actions  accrue  to  executor  after  testator's  death,  11.  77,  ei  sej. 
for  torts  done  in  executor's  time,  II.  77,  87  n. 
for  trover,  II.  27  n. 

trespass  to  personalty,  II.  87  n. 
mutilation  of  testator's  corpse,  II.  28  n. 
whether  he  hsa  been  in  actual  possession  or  not,  II.  77. 
he  may  sue  as  executor  or  individually,  II.  77,  78. 
or  in  both  capacities,  II.  82,  83,  III.  521. 
on  contracts  made  with  executor,  II.  78,  79,  85  n. 
he  may  sue  as  executor, 

on  an  account  stated,  II.  79. 
for  money  lent,  II.  "S^. 
for  money  had  and  received,  II.  79. 
for  money  paid,  II.  79. 
for  goods  sold  and  delivered,  II.  79,  80. 
for  materials  found,  II.  80. 
^for  work  and  labor,  II.  79. 

for  property  fraudulently  transferred  by  deceased,  IIL  130  n. 
as  indorsee  or  holder  of  a  bill,  II.  80. 
as  payee  of  a  note,  II.  80. 
whenever  the  money  recovered  will  be  assets,  II.  80,  81. 

but  all  the  executors  cannot  sue  on  a  contract  made  with  onei  not- 
withstanding the  money  recovered  will  be  assets,  II.  81. 
not  on  bond  to  himself,  II.  81. 

to  recover  back  money  the  payment  of  which  is  a  decastavUj  II.  SL 
on  a  judgment,  II.  82. 

claims  by  or  against  executor  aa  such  may  be  joined  with  claiBH 
against  him  personally,  II.  82,  III.  521. 
suits  accruing  in  executor's  time  on  contracts  with  testator,  II.  82. 

with  testator  and  his  amgns,  II.  83. 
suits  accruing  in  executor's  time  by  remainder,  IL  84. 
by  condition,  II.  84. 

when  the  executor  of  the  pledgor  may  redeem,  11.  85. 
what  rights  of  action  survive  againai  an  executor  or  adminiBtratory  III.  20  tt^ 
222,  etseq, 

(See  Rkmbdies,  Exscmttor,  liahUitff). 
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ACnOV. ^Continued. 

in  matters  of  contract,  III.  222 — 227. 
to  do  a  collateral  act.  III.  223. 
though  not  named,  III.  224. 
accruing  after  testator's  death,  III.  224. 
where  contract  was  personal  to  testator,  III.  224 — ^227. 
in  matters  of  tort.  III.  228—235. 

rule,  adio  penondUa  m<nitur  cum  peraond,  III.  228. 
examples  of  the  rule,  III.  228,  et  aeq. 
modification  of  the  rule  hy  3  &  4  Wm.  lY.  c.  42,  III.  234. 
the  executor  may,  in  many  cases,  be  made  liable  by  suing  him  IB 
form  ex  eoiUractu,  III.  229—233.    (See  III.  228  n.) 
against  executor,  etc.,  of  rector,  for  dilapidations,  III.  23&— 238. 
for  breaches  of  trust,  III.  238. 
on  debts  of  record,  III.  240. 
on  joint  contracts.  III.  240,  290  n. 

liability  of  executor  in  case  of  partnership.  III.  243 — ^250. 

of  deceased  shareholders  in  public  companies,  II.  654,  III.  250— 
252. 
on  covenants  concerning  the  realty,  III.  253,  254. 
on  contracts  between  hmdlord  and  tenant,  II.  655  n.,  III.  254,  et  $eq. 
persona]  liability  of  executor, 

for  rent  in  his  own  time,  III.  256,  et  eeq, 

for  repairs.  III.  262,  263. 

for  continuing  to  occupy  premises  held  l^  testator  from  year  to 

year,  III.  264. 
for  the  occupation  by  co-executor  of  lands  demised  for  years,  bat 
not  by  deed.  III.  264. 
liability  of  executor  for  party  walls,  III.  264. 
as  to  apprentices,  III.  270. 
as  to  a  poor  rate  and  a  church  rate,  III.  271. 
aa  to  debts  of  husband  and  wife,  III.  272 — 275. 
as  to  an  action  for  work  and  labor,  with  a  yiew  to  a  legacy.  III.  276. 
on  continuing  guarantee  of  testator.  III.  279. 
fines  for  admission  to  copyhold  lands,  etc..  III.  276. 
act.  fa.  to  executor  of  Judge  to  certify  a  bill  of  exceptions,  III.  277. 
certiorari  to  executor  of  coroner  or  justice  to  certify  a  record.  III.  277. 
against  executor,  etc.,  in  respect  of  his  own  contracts,  III.  288,  et  seq. 
liability  as  executor,  III.  288—292.    (iSee  EXBCUTOB. ) 

personally,  III.  292,  et  9eq. 
on  a  devaeiavU,  III.  321,  et  aeq.     (See  Devastavit.) 
does  not  lie  at  law  against  an  executor  for  a  legacy,  III.  517 — 519. 
except  in  consideration  of  forbearance,  III.  295.  df 

or  for  a  specific  legacy  afler  assent.  III.  518.  ^ 

or  where  he  ceases  to  hold  the  legacy  as  executor,  III.  517,  518. 
nor  for  a  distributive  share  under  the  statute.  III.  517. 
for  recovery  of  land.    (See  Ejectment.) 
against  heirs  and  devisees.  III.  205  n. 
on  administration  bonds,  I.  644  n. 
to  set  aside  foreign  probate,  I.  439  n. 

ADDITIONAL  LEGACIES,  II.  602,  et  seg.     (See  Cumulattve  Liqacisb.) 

ADEMPTION, 

implied  revocation  of  will  by,  I.  242. 

cannot  be,  if  executor  appointed,  I.  245. 

ADEMPTION  OF  LEGACIES, 
by  inconsistent  legacy,  II.  632. 

of  specific  legacies.     (See  I.  260-r264  n.,  II.  438  n.,  633  n.) 
of  a  debt,  IL  633—635. 
of  stock,  II.  6')6— 638. 
of  partnership  share,  II.  638. 
of  goods,  II.  638. 

not  by  pawning,  II.  638. 
when  by  removal,  II.  638 — 640. 
of  terms  for  years,  II.  640. 
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by  surrender  and  taking  new  lease  under  old  law,  II.  640.    See  L 

264  n. 
effect  of  Wills  Act,  IL  640,  641. 
of  demonstratiTe  legacies,  II.  632,  444  n. 
of  legacies  given  as  portions,  II.  642,  et  aeq. 

by  a  testator  in  loco  pareniia,  II.  651,  et  seq. 
revival  of  adeemed  legacy,  II.  605  n. 
as  to  wills  made  after  January  1,  1838,  II.  640,  641.     ^ 
distinction  between  and  satisfaction,  II.  616  n.,  646  n. 

ADMINISTRATION.    {See  Admin istbatob—Coubt  of  Probatb.) 
what  amounts  to  an  act  of  by  executors,  I.  327 — 331. 
expenses  of,  II.  186,  187. 

Obioin  op,  I.  479,  et  seq. 

Ancient  prerogative  of  the  crown,  I.  479. 
transferred  to  the  prelates,  I.  479. 
by  Stat.    Westminster  2,  Ordinary  bound  to  pay  debts  of  intestate,  L 

480. 
by  31  Edw.  III.  Stat.  1,  administration  to  be  granted  to  next  friends,  I. 

480. 
the  jurisdiction  of  Ecclesiastical  Courts  to  grant  administration  now  ex- 
ercised by  Probate  Division  of  High  Court  of  Justice,  I.  340,  481. 

Qbakt  of  Lbttebs, 

penalty  by  stat.  55  Geo.  III.  for  acting  without  letters,  II.  173. 
in  which  of  the  spiritual  courts  it  was  to  be  obtained  under  the  old  law,  L 
337. 
archbishop's  prerogative,   by  reason  of  bona  notafnlia^  I.   338.      (Set 

Bona  Notabilia.) 
when  a  grant  need  not  be  obtained,  I.  547,  et  9eq. 
in  the  case  of  seamen  or  marines,  I.  547,  et  seq,    {See  Seamen.) 
will  not  be  granted  on  executor's  consent,  I.  332  n. 
cannot  be  a  grant  if  there  is  an  executor,  I.  605. 

but  may  be  if  there  is  another  administrator,  I.  605. 
7b  whom  general  adminitiraiion  is  to  be  granted,  I.  489,  524  n,,  et  aeq. 

Husband's  right  to  be  his  wife's  administrator,  I.  489—492,  529  n.,  IL 
855  n. 
unaltered  by  Married  Women's  Property  Act,  I.  490. 
where  the  marriage  was  voidable,  I.  491. 
where  it  was  void,  I.  491. 

♦         wife  dying  after  a  protection  order,  I.  491. 
after  dissolution  of  marriage,  I.  491  n. 
after  judicial  separation,  I.  491  u. 
husband  convicted  of  bigamy,  I.  492. 
husband  a  bankrupt,  I.  491. 

husband  dying  before  he  obtains  administration,  I.  492,  493. 
husband  and  wife  drowned  in  the  same  ship,  I.  493.     {See  I.  555, 

II.  59,497,583.) 
when  controlled  by  will  of  wife  in  cases  not  affected  by  Married 
Women's  Property  Act,  I.  494. 
law  since  that  act,  I.  494. 
where  wife  is  executrix  of  another,  I.  494. 
Widow's  right  to  be  husband's  administratrix,  I.  494,  530  n. 

the  ordinary  might  grant  to  her  or  next  of  kin,  or  to  them  jointly,  L 
494,  495. 

both  jointly  or  both  separately,  I.  495« 
the  election  of  the  court  is  in  favour  of  the  widow,  I.  495. 

when  she  may  be  set  aside,  I.  495. 
divorced  a  m«nstf  et  thoro^  I.  496. 

second  wife's  right  after  divorce  by  foreign  law,  I.  496. 
Bight  of  next  of  kin,  L  496,  et  aeq.    {See  Next  of  Kin.) 
who  are  next  of  kin,  I.  496—501,  529  n. 
relations  by  mother's  side  equally  entitled  with  those  of  fiitberfl. 

I.  499. 
half-blood  not  excluded,  I.  500. 
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primogeniture  gives  no  right  to  preference,  I.  500,  603. 
females  equally  entitled  with  males,  I.  501. 
parties  contesting  must  proceed  paripasau,  I.  502. 

aecuSf  where  administration  alrecM^y  obtained  by  one,  I.  082. 
several  next  of  kin  in  equal  degrees,  I.  502,  et  acq. 

administration  granted  to  him  whom  the  majority  of  interests 
desire,  I.  603,  629  n. 
exception  as  to  half  blood,  I.  603. 
a  man  used  to  business  preferred,  I.  504. 
primogeniture,  I.  503. 

a  son  preferred  to  a  daughter,  I.  604. 
next  of  kin  also  a  creditor,  I.  504. 
next  of  kin  a  bankrupt,  J.  604. 
right  of  husband  to  administer  to  wife  will  not  pass  to  bis 

trustee  in  bankruptcy,  I.  504. 
next  of  kin  a  lunatic,  I.  504. 
the  court  prefers  a  sole  administration,  I.  604. 

never  forces  a  joint  one,  I.  504. 
when  an  administrator  is  once  appointed,  another  of  the  same 

degree  cannot  come  in,  I.  604. 
personal  disqualifications,  I.  527  n.,  538  n. 

conflicting  interest,  I.  153  n.,  629  n.,  539  n. 
relative  of  probate  judge.  I.  640  n.,  701  n. 
married  woman,  I.  538  n.,  633  n. 
alien,  I.  638  n. 
non  resident,  I.  539  n. 
guardian  of  infant  or  lunatic,  I.  538  n. 
consideration  for  relinquishing  right,  I.  323  n. 
where  a  party  entitled  to  administration  is  resident  abroad,  I.  605. 
next  of  kin  excluded  when  they  have  no  interest,  I.  612. 
next  of  kin  dying  before  administration  granted,  his  representative 
entitled,  I.  613,  669. 

but  payment  to  next  of  kin  no  answer  to  an  action  by  his 
representative  aa  administrator,  I.  614. 
next  of  kin  cannot  be  compelled  to  take  out  letters,  though  he  has 
administered,  I.  614. 
\        administration  granted  to  attorney  of  next  of  kin,  I.  514. 

what  is  sufficient  authority  to  entitle  the  attorney  to  apply, 

I.  614  n.     (iSSee  Attobkey.) 
liability  of  attorney  to  be  sued,  I.  515. 
next  of  kin  renouncing,  may  retract,  I.  542. 
to  a  creditor,  I.  516,  et  aeq.^  633  n.     (8ee  CsEDiTOB.) 

even  though  his  right  of  action  statute  banred,  I.  616,  IL  267. 
bond  required  from,  I.  616. 
citation  of  next  of  kin,  I.  516,  517. 
one  creditor  preferred  to  another  on  terms,  I.  617. 
affidavit  of  amount  of  property,  I.  517. 
creditor  a  mortgagee,  I.  618. 
who  is  to  be  considered  a  creditor,  I.  618. 
next  of  kin  cannot  oust  him  when  appointed,  I.  519. 
when  appointed  he  may  oppose  an  interest  or  contest  will,  I.  519. 
to  a  debtor,  II.  626. 
to  surviving  partner.  III.  316  n. 
to  a  corporation,  I.  636  n. 

to  the  public  administrator,  I.  380  n.,  528  n.,  634  n. 
to  a  person  without  interest,  I.  520. 

letters  ad  colligendum,  I.  620. 
the  Court  of  Probate  may  appoint  an  administrator  not  otherwise  en* 
titled,  20  &  21  Vict.  c.  77,  s.  73,  I.  621,  534  n. 
where  a  person  shall  die  intestate  or  without  an  executor  willing 

and  competent  to  take  probate,  I.  521. 
or  where  the  executor  is  resident  out  of  the  United  Kingdom,  I. 

521. 
such  appointment  to  appear  in  the  oath  of  the  administrator  and 
administration  letters  and  bond,  I.  522. 
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court  will  not  appoint  ander  this  section  without  specud  circom- 

stances,  I.  621  n. 
instances  of  snch  cirenmstances,  I.  521  n. 

will  not  as  a  rule  grant  administration  ander  this  section  to  person 
otherwise  entitl^,  I.  523  n. 
citation  of  party  having  prior  right, 

requisite  (or  consent)  before  administration  granted  to  another, 

I.  616  n.,  523. 
how  citations  are  to  be  served,  I.  517. 
of  property  oat  of  this  country,  I.  505. 
of  the  effects  of  a  foreigner,  I.  505,  II.  915,  916,  et  »eq. 
to  a  person  domiciled  out  of  this  country  of  property  here,  I.  506, 

II.  915,  d  aeq. 
fbreign  consuls  may  administer  to  estates  of  foreigners  dying  here,  I.  507. 
rights  and  liabilities  of  foreign  administrators,  I.  507 — 509,111.  106^ 
etaeq. 
of  the  effects  of  a  bastard,  I.  509,  et  seq. 
of  the  effects  of  a  person  without  kindred,  I.  609,  et  aeq. 
of  the  effects  of  a  felon,  I.  612. 

where  the  Queen  is  entitled,  administration  to  be  granted  to  tlM 
solicitor  of  the  treasury,  I.  510. 
What  is  sufficient  proof  of,  III.  465. 
Of  the  mode  of  granting  letters,  I.  541,  ef  aeq, 
by  what  instrument,  I.  541. 
form,  I.  641. 

time  of  granting,  I.  541,  542. 
after  three  years,  I.  541. 
renunciation,  when  it  may  be  retracted,  I.  542. 
of  estates  under  £100  through  the  County  Court,  I.  542.    {See  CouMTT 

Court.) 
sabsequent  grant  of  to  be  made  where  original  grant  registered,  I.  359. 
procedure  in  U.  S.,  I.  543  n. 

governed  by  equity  principles,  I.  543  n. 
time  for  application,  I.  545  n. 
jurisdictional  facts,  I.  482  n.,  543  n.,  546  n. 

presumption  of  death  from  letters,  I.  546  n.,  6^8  n. 
death  of  absentee,  I.  673  n.,  678  n. 
civil  death,  I.  378  n.,  678  n. 
in  what  jurisdiction,  I.  351  n.,  353  n..  484  n. 
locality  of  assets,  I.  353  n.,  484  n. 
extent  of  authority,  I.  483  n. 
notice  of  appointment,  II.  231  n. 

effect  on  stat.  of  Limitations,  III.  568  n. 

With  the  will  axnkxbd,  I.  553,  et  aeq. 
when  necessary,  I.  296,  553  n. 

will  not  be  granted  until  the  executor's  refhsal  of  probate  has  beea 

recorded,  I.  332  n.,  553  n.,  561  n.,  700  n. 
instances  of  qmai  intestacy,  I.  653. 

cases  not  within  the  statute  of  administration,  I.  554. 
after  the  executor  has  administered,  I.  326,  334  n.,  614,  567. 
when  granted,  a  legatee  and  next  of  kin  may  call  on  tiie  adminifltrator  to 

prove  will  in  solemn  form,  I.  394. 
American  statutes,  I.  560  n. 
in  county  where  will  probated,  I.  661  n. 
when  granted,  I.  561  n. 

on  application  of  foreign  creditor,  I.  612  n. 
procedure,  I.  561  n. 
bond  required,  I.  562  n. 
to  whom  to  be  granted,  I.  564—559,  562  n.,  563  n. 

a  person  entitled  cannot  be  compelled  to  take,  thoagh  he  has  inttf^ 

meddled  with  the  estate,  I.  514. 
to  him  who  has  the  greatest  interest,  I.  554. 
residuary  legatee  preferred  to  next  of  kin,  I.  554. 
even  where  there  is  no  residue,  I.  555. 
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or  he  is  only  a  trastee,  I.  555. 
his  representative  has  the  same  right,  I.  556. 
no  legBl  right  to  the  grant,  1.  556. 

bnt  where  the  same  person  is  next  of  kin  and  residnary  legatee,  and 
the  executors  renoance,  administration  cum  testamento  annexe  must 
be  granted,  I.  557  n. 
to  next  of  kin,  if  there  is  no  residuary  legatee,  or  he  declines,  I.  557. 

he  may  be  excluded  if  he  has  no  interest,  I.  557. 
to  a  legatee  or  creditor,  if  next  of  kin  declines,  I.  557. 
to  a  legatee  for  life  rather  than  to  a  legatee  substituted  I.  557  n. 

to  the  widow,  I.  325  n. 
what  citations  are  necessary,  I.  558,  687  n. 

when  the  executor  resides  abroad,  administration  will  be  granted  to  his 
attorney,  I.  559.     {See  Attobney). 
the  letter  of  attorney  may  be  revoked  afler  administration  granted 
and  the  executor  obtain  probate,  I.  559. 
consequence  of  the  return  of  the  executor,  I.  559. 
consequence  of  death  of  executor,  I.  560. 
not  to  the  executor,  I.  560,  281  n.,  296  n. 
the  administrator  cannot  commence  an  action  before  letters,  I.  485  n. 
cases  when  will  set  aside,  I.  561  n. 
appointment  not  questioned  collaterally,  I.  561  n.,  562  n. 
covers  entire  personal  estate,  I.  563  n. 
duties  of,  I.  546  n. 
power  to  collect  rents,  II.  51  n. 
does  not  include  trust,  I.  296  n.,  323  n.,  564  n.,  565  n.,  II.  162  n. 

power  of  sale,  I.  565  ti. 
levocation  of,  I.  687,  721  n.     {Seel,  682,  et  aeq.  and  Revocation,  infra.) 

Ds  Bonis  non,  I.  567,  et  seq, 
with  the  will  annexed, 

where  sole  or  surviving  executor  dies  after  probat«  intestate,  I.  567. 

not  where  sole  executor  dies  without  proving,  I.  567. 
where  one  alone  of  several  executors  proves  and  dies,  I.  567. 
who  is  entitled  to,  I.  568. 
not  necessary  where  there  is  an  administration,  durante  minarUaie  of  the 

executor  of  an  executor,  I.  569. 
necessary  in  case  of  executor  of  executor  if  original  will  not  proved  here, 
I.  567. 
upon  the  death  of  an  administrator,  I.  570,  573  n. 
of  one  of  several,  I.  570. 
of  a  surviving  or  sole  administrator,  I.  570. 
who  is  entitled  to,  I.  570 — 572,  575  n.    See  I.  518  n. 

citation  of  next  of  kin  before  grant  of,  I.  572. 
appointed  by  what  cour^  I.  483  n.,  573  n. 
form  of  letters,  I.  573  n. 
presumption  as  to  validity,  I.  573  n.,  574  n« 
in  collateral  suit,  I.  574  n. 
for  unadministered  assets,  I.  574  n. 
for  payment  of  debts,  I.  574  n.,  575  n. 
for  distribution,  I.  575  n. 
for  sale  of  land  under  power,  I.  575  n.,  II.  162  n. 

under  order  of  Probate  <>>urt,  I.  575  n. 
for  suit  for  decedent's  death,  II.  34  n. 
may  sue  on  a  bill  of  exchange  delivered  to  udministrator,  II.  80, 85  n.,  113  n. 
when  administrator  entitled  to  rent  reserved  on  an  nnderlease  by  ezecntor, 

I.  773,  II.  108. 

may  get  execution  on  judgment  obtained  by  former  executor,  etc.,  II.  95, 

II.  109, 110. 

estate  of  administrator  de  bonis  nan,  II.  106,  et  aeq,    (See  Estate.) 
power  of  administrator  de  bonis  non^  I.  576  n..  II.  113  n.,  158,  159  n. 

may  revive  suit  of  predecessor,  I.  576  n.,  721  n.,  II.  101  n.,  113  n. 

may  sue  after  abatement  of  predecessor's  suit,  II.  162  n. 

may  sue  on  contract  of  predecessor,  I.  576  n.,  II.  112  n.,  113  n. 

may  sue  for  overpayment  made  by  predecessor,  I.  576  n. 
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for  property  converted  by  him,  II.  112  n. 

for  property  nolawfally^oonveyed  by  him,  II.  112  n.,  133  a.,  137  n., 
159  n. 
may  Qoe  for  trespaas  before  his  appointment,  II.  112  n. 
may  sae  to  Tacate  frandulent  conveyaDce  by  predeoeasor,  II.  150  n., 

III.  511  n. 
may  receive  all  nnadministered  assets,  II.  112  n.,  159  n. 
may  settle  with  predecessor,  and  bind  creditors,  II.  161  n. 
may*tAke  proceedings  against  predecessor,  II.  159  n. 

and  against  his  sureties,  I.  648  n.,  II.  160  n.,  240  n. 
and  require  accounting,  II.  159  n. 
may  sue  predecessor  for  his  own  debt  to  the  estate,  II.  826  n, 
may  continue  proceedings  for  sale  of  land,  I.  576  n. 

and  execute  conveyance  for  land  sold  by  predecessor,  II.  113  n. 
may  execute  a  testamentary  power  of  sale,  I.  565  n. 
he  cannot  distrain  for  rent  reserved  to  executor  of  administrator,  II.  119. 
duties  and  liabilities  of,  I.  576  n. 
priority  with  predecessor,  II.  113  n. 
liability  for  contracts  of  predecessor,  II.  113  n.,  172  n. 

for  defaults  of  predecessor,  I.  576  n.,  II.  113  n.,  161  u. 
as  surety  on  predecessor's  bond,  I.  644  n.,  II.  162  n. 
substituted  in  suit  against  predecessor,  I.  721  n.,  II.  101  n. 

duty  of  defense,  II.  113  n. 
liability  for  balance  due  to  predecessor,  II.  114  n. 
liability  aa  trustee  for  husband  of  decedent,  II.  75  n. 
title  of,  how  proved,  III.  465,  466. 

DUBAKTE  MINOBITATB,  I.  577,  el  9eq.,  586  n. 
when  necessary,  I.  577. 

minor  a  foreigner,  I.  537,  581. 
to  whom  it  must  be  granted,  I.  578—581. 

not  within  stat.  21  Hen.  VIII.  c.  5,  I.  678. 

court  has  discretion  as  to  person,  I.  578. 
to  the  guardian,  I.  578—580,  538  n.,  586  n. 
sometimes  excluded,  I.  579. 
court  not  bound  by  choice  of  the  minor,  I.  679. 
rules  of  court  aa  to  grants  to  guardians,  I.  580. 
when  the  widow  is  wm  compos  and  son  a  minor,  I.  581. 
when  it  determines,  I.  681 — 583. 

scire  facia8t  who  diall  then  have,  I.  583. 

proceedings  substituted  for  scire  facias,  by  the  Jndicatore  Acts, 
II.  91,  et  seq. 
effect  of  determination  on  action,  II.  91,  ei  seq, 
what  acts  the  administrator  durante,  etc.,  can  do,  I.  583.     (See  I.  595  n.) 
exercise  of  power  of  sale,  I.  595  n. 

in  an  action  by  him  the  minority  must  be  averred,  I.  583,  584. 
secus  in  an  action  against  him,  I.  584. 
pleas  by  an  administrator  durante,  etc.,  I.  584. 

liability  of  administrator  after  office  determined,  I.  684—586.  {See  III.  620.) 
to  creditors,  I.  584. 
to  a  subsequent  administrator,  I.  585. 
to  infant  when  of  age,  I.  585,  586. 
to  deliver  an  inventory,  U.  177, 178. 
liability  of  in&nt  on  Judgment  against  administrator,  I.  586. 
of  executor  of  executor,  I.  295  n.,  586. 
power  of  administrator,  II.  158. 
Pendente  lite,  I.  587,  592  n.,  594  n.,  et  seq. 

the  court  of  probate  has  power  to  grant,  I.  587. 
also  receivers  of  real  estate,  I.  588. 

may  require  security  from  the  receiver  of  real  estate,  I.  688. 
when  such  a  grant  may  be  made,  I.  589,  592  n. 
whether  it  will  be  granted  pending  a  suit  in  a  foreign  court  to  a  person  tj^ 

pointed  by  that  court,  I.  506  n. 
of  what  the  court  must  be  satisfied  before  granting,  I.  589. 

will  appoint  an  administrator  in  all  cases  in  which  the  Court  of  Chm- 
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eery  appoints  a  receiTer,  I.  669. 
the  administrator  must  be  an  indifferent  person,  I,  589,  592  n.,  593  n. 
is  not  to  be  considered  the  mere  nominee  of  the  parties,  I.  590.' 
his  power,  I.  590,  II.  158. 
bond,  I.  593  n.,  594  n. 
limit  of  authority,  I.  693  n. 
right  to  sue  and  be  sued,  I.  593  n. 
aooonnting,  I.  593  n. 
removal,  I.  593  n. 

exercise  of  power  of  sale  by,  I.  587,  590,  591. 
has  no  power  to  distribute  residue,  I.  587,  593  n. 
has  no  business  to  construe  the  will,  I.  590  n. 
a  receiver  will  not  be  appointed  by  Chancery  Division  if  an  administra- 
tion pendente  lite  might  be  obtained,  I.  591. 
practice  of  old  Court  of  Chancery,  I.  591. 
administrator  [not  liable  to  interest  npon  a  balance  in  his  hands  during 

suit,  I.  591. 
might  have  been  compelled  to  deliver  an  inventory,  although  a  bill  for 
a  discovery  had  been  filed  against  him  in  Chancery  by  another  party, 

II.  178. 

rennmeration  to  administrators  and  receivers,  I.  690,  594  n. 
lis  pendens  includes  an  appeal  to  the  House  of  Lords,  I.  588. 
administrator  not  liable  to  interest  on  balance  in  his  hands  pending 
suit.  III.  404  n. 

DUSANTB  Absentia,  I.  595,  et  seq,    (See  Attorney.) 
at  common  law  before  probate,  I.  595,  600  n. 

such  administrator  can  assign  property  of  deceased,  I.  596. 
after  probate  or  letters,  etc.,  by  stat.  38  Geo.  III.,  I.  695,  600  n.,  et  seq. 

the  statute  applies  where  executor  is  out  of  reach  of  process,  I.  bfh 
form  of  affidavit  and  of  letters  of  administration,  I.  597. 
effect  of  return  of  executor,  I.  559,  598. 
effect  of  death  of  executor,  I.  599. 

what  the  administrator  must  allege  in  his  statement  of  claim,  I.  599. 
admissions  of  executor  not  evidence  against  administrator,  I.  599. 
power  of  administrator,  II.  158. 
exercise  of  power  of  sale  by,  I.  595. 
where  administrator  party  in  a  suit,  stock  may  be  transferred  into  name  of 

paymaster-general  to  abide  order  of  court,  I.  597. 
executor  returning  to  be  made  party  to  suit,  I.  597. 

Tempobaby  and  limited  administbations,  I.  572,  el  seg;,  610  n. 

not  to  be  granted  without  consent  or  citation  of  persons  entitled  to  general 

grant,  I.  577. 
a  person  entitled  to  general  grant  not  to  take  a  limited  one,  I.  577. 
relation  of  special  to  general  administrator,  I.  606,  607,  608. 
eum  testamento  annexOy  I.  601. 
when  executor  becomes  mm  compos,  I.  276,  602. 
in  case  of  executor  limited  as  to  time,  I.  288,  289,  601. 
limited  till  a  will  be  transmitted  to  England,  I.  601. 
limited  for  receiving  and  investing  dividends,  etc.,  I.  601. 
limited  till  arrival  of  executors,  (.  602  n. 

limited  till  a  lost  will  the  contents  of  which  are  not  known  is  found,  I.  602. 
limited  during  the  incapacity  of  executor  or  administrator,  or  next  of  kin, 
L  602,  603. 

granted  though  not  found  lunatic  by  inquisition,  I.  602. 
limited  to  a  particular  subject,  I.  604. 

to  assign  a  trust  term,  I.  605. 

to  a  particular  legacy,  I.  605. 
limited    to   substantiate  proceedings  in  equity  (administrator  ad  /item), 
L  606—608. 

power  of  such  administrator,  I.  608. 

not  sufficient  representation  of  estate  in  general  administration  action, 

III.  621. 

revocation  of  such  administration,  I.  690.    (See  Revocation,  infra.) 
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limited  to  a  particalar  place,  I.  610. 

esBterorum  representation,  I.  609. 

citation  of  party  entitled  to  general  grant,  I.  609,  610. 

{See  ALSO  Ancillaby  Pbobate— Public  Adminibtbator.) 

Bond,  I.  613,  et  aeq, 

Stat,  of  22  &  23  Car.  II.,  I.  613. 
conditions  of  bond,  I.  613,  627  n. 
practioe  nnder  the  old  law,  I.  616. 
separate  bonds  not  allowed,  I.  621. 
how  many  breaches  may  be  assigned,  I.  618. 

defendant  cannot  plead  payment  of  money  into  court  as  to  some  of  ths 
breaches  and  performance  as  to  the  rest,  I.  618  n. 
22  &  23  Car.  II.  repealed  by  Court  of  Probate  Act,  I.  614. 

persons  to  whom  administration  shall  be  granted  under  Probate  Act 

shall  give  bond  to  the  judge,  I.  614. 
penalty  on  bond,  I.  615,  630  n. 
court  may  reduce  penalty,  I.  615  u.,  631  n. 
power  of  court  to  assign  bond,  I.  616. 
form  of  bond,  I.  616,  628  n. 

what  is  a  breach  of  the  condition  of  a  bond,  I.  616,  640  n.,  II.  180  n.,  225  a. 
separate  bonds,  I.  615  n.,  629  n. 
how  far  equity  will  relieve  against  forfeiture,  I.  618. 
by  administrator  pendente  lite,  I.  619. 
when  administrator  is  out  of  England,  I.  619,  621. 
when  minor  comes  of  age,  I.  619. 
justification  of  sureties  to,  I.  619, 633  n. 
when  sureties  may  be  dispensed  with,  I.  618  n. 
court  cannot  dispense  with  bond,  I.  618  n. 
administration  bond  by  attorney  of  next  of  kin,  I.  621. 
administration  bond  by  a  third  person  for  a  wife  entitled  to  administratioft 

when  husband  refuses  to  execute  one,  I.  621  n. 
who  are  to  attest  the  bond,  I.  622. 
number  of  sureties  and  amount  of  bond,  I.  622. 
preparation  of  bond,  I.  622. 
sureties  to  be  responsible  persons,  I.  622.         « 
original  sureties  will  not  be  discharged  and  others  substituted,  I.  622. 
bonds  given  before  January  11, 1868,  to  remain  in  force,  I.  617. 
by  executor,  I.  623  n.,  274  n. 
form,  I.  629  n. 
justification,  I.  628  n. 
dispensed  with,  I.  625  n.,  626  n. 
by  trustee,  I.  627  n.,  II.  717  n. 
by  residuary  legatee,  I.  626  n. 
by  administrator  c  t  a.,  I.  562  n.,  625  d. 
d.  b.  n.,  I.  562  u.,  627  u. 
pend.  lite,  I.  593  n. 
by  public  administrator,  I.  627  n. 
by  administrator, 

American  statutes,  I.  627  n. 

given  before  appointment,  I.  488  n.,  627  n. 

liable  de  son  tort  until  given,  I.  628  n. 

joint  and  several,  I.  629  n..  6^  n.,  III.  396  n. 

in  two  distinct  capacities.  III.  378  n. 

successively,  I.  562  n. 
number  of  sureties,  I.  632  n. 
irr^ularity,  I.  635  n.,  633  n. 

questioned  collaterally,  I.  628  n.,  633  n. 
removal  for  want  of  bond,  I.  703  u. 
necessary  to  complete  appointment,  I.  705  n. 
liability  of  sureties,  I.  629  n. 

successive  sureties,  I.  629  n.,  635  n.,  636  n. 
deceased  surety,  I.  635  n.,  II.  236  n. 
extent  of,  I.  637  n.,  638  n.,  640  n. 

rents  collected,  I.  638  n.,  II.  52  n. 
illegal  sales  by  predecessor,  II.  113  n. 
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moneys  held  as  trustee,  II.  161  n. 
fixed  by  Jadgment  against  principal,  I.  636  n. 

by  insolvency  commissioners,  II.  254  n. 
oontribntion  inter  se,  I.  643  n. 
discharge  of  snrety  by  mistake,  I.  628  n. 
by  alteration,  I.  628  n. 
by  release,  I.  643  n. 
cancellation,  its  effect  on  letters,  I.  628  n. 

pending  suit,  I.  628  n. 
counter  security,  I.  633  n. 
additional  security,  I.  626  n.,  634  n. 
action  on  bond,  I.  644  d.,  794  n. 

by  administrator,  d.  h,  n,,  I.  159  n.,  649  n. 
leave  to  sue,  I.  646  n. 
acyndication  in  Probate  Court,  I.  647  n. 
statute  of  Limitations,  I.  652  u. 

Effect  of  Lettebs,  I.  654 — 681. 

as  to  what  facts  conclusive,  I.  654—663,  483  n.,  561  n.,  628  n.,  678  n. 

in  what  cases  equity  will  interfere,  I.  657,  et  9eq, 
cases  where  not  conclusive,  I.  664,  et  seq,,  483  n.,  678  n.,  et  aeq, 
alterations  in  the  law  as  to  the  effect  of  probate  on  real  estate  since  the 
Court  of  Probate  Act,  I.  665,  et  seq.     (See  PROBATE.) 

Revocation  of  letters,  I.  682,  et  seq. 
upon  citation,  I.  682. 
upon  appeal,  I.  682 — 684.    {See  Appeal.) 
after  grant  no  one  may  sue  as  executor  until  grant  is  recalled  or  revoked 

I.  682. 
second  grant,  without  revoking  the  first,  I.  685. 
what  are  sufficient  grounds  for,  I.  686—689,  573  n.,  700  n.,  694  n. 

when  granted  to  next  of  kin,  I.  686. 
to  one  not  next  of  kin,  I.  687. 

when  granted  cum  tesfximent4>  annexe ^  I.  687. 

re-grant  ad  eundem,  1.688. 
what  are  not  sufficient  grounds  for,  I.  690,  691. 
party  in  possession  of  administration  not  bound  to  propound  his  interest,  till 

the  other  side  has  established  his  own,  I.  692. 
effect  of  revocation,  I.  715,  721  n.,  698  n.,  et  aeq. 

where  the  grant  is  void,  I.  715,  707  u. 
voidable,  I.  717. 

test,  whether  void  or  voidable,  I.  718,  721  n. 
payment  to  an  administrator  under  a  void  grant  is  a  discharge,  I.  715,  718. 
oondflde  payments  under  revoked  grants,  valid,  I.  715. 
under  invaUd  grants  to  be  protected,  I.  716,  718. 
abatement  of  suit  under  old  law,  I.  719. 

recouping  for  debts  paid,  etc.,  in  a  course  of  administration,  I.  716,  720. 
proper  plea  by  administrator  after  administration  revoked,  I.  720. 
by  Probate  Act  suggestion  to  be  made  on  record  and  suit  to  continue,  I.  719. 
exclusive  jurisdiction  of  Probate  Court,  I.  693  n. 
procedure,  I.  706  n. 
appeal,  I.  711  n. 

of  public  administrator,  I.  536  n.,  700  n. 
new  appointment  iKsfore,  I.  700  n. 
application  by  whom,  I.  102  n.,  398  n.,  709  n. 
resignation,  I.  708  n.,  713  n. 
practice  under  Judicature  Act,  I.  719. 

no  abatement  of  snit,  I.  719. 

order  to  carry  on  proceedings,  I.  719. 

after  judgment  leave  to  issue  execution  may  be  obtainedt  I.  719. 

Expenses  of, 

in  what  order  payable,  II.  186, 187. 

land  sold  for  payment  of.  III.  167  u.,  175  n. 

Stamp  Duty  on  Letters,  I.  723,  ei  »eq.    (See  Probate  Duty.) 

To  Seamen  and  Marines,  I.  547,  et  seq.    {See  Seamen.) 
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meaniog  of,  III.  611. 

commeDcement  of,  does  not  prevent  ezecator  aliening  assets,  n.  128. 
decree  in,  effect  of,  III.  335  n.,  608. 
order  for  sale  in,  affects  conversion  of  realty,  I.  783  n. 
snm  under  £20  will  be  distributed  to  next  of  kin  without,  II.  740. 
in  case  of  foreign  assets,  III.  105 — 112. 
new  practice  as  to,  III.  491,  612,  613,  614. 
partial  administration,  III.  491. 

grounds  on  which  court  orders  general  administration,  III.  491. 
what  will  bind  creditors,  III.  492. 
order  for  general  administration  must  be  made  by  judge  in  person,  III.  492. 

may  be  made  subject  to  proviso  limiting  proceedings  under,  III.  493. 

may  be  postponed  till  delivery  of  accounts,  III.  493. 
costs  of,  II.  187,  III.  493.     (i8^Ck>8TS.) 

take  priority  over  those  in  probate  action,  III.  639  n. 
how  commenced,  III.  612. 

when  it  may  be  by  originating  summons,  III.  612.    {See  Orioixating  Summons.) 
proceedings  before  representation  obtained  must  be  by  writ,  III.  612. 
how  objection  to  want  of  jurisdiction  must  be  taken,  III.  6il3. 
notice  of  intention  to  raise  Statute  of  Frauds,  III.  613. 
practice  in,  III.  613. 

when  can  be  brought  in  County  Court,  III.  614. 
creditor  suing  on  behalf  of  himself  and  all  other  creditors,  III.  615. 

when  he  must  so  sue.  III.  615. 
staying  proceedings  in  another  action.  III.  616. 

what  governing  question  is,  III.  616. 

general  practice  as  to,  III.  617. 

where  decree  wrongly  obtained.  III.  617. 

conduct  of  proceedings,  III.  617. 
transfer  of  actions  where  administration  order  made.  III.  617. 
creditor's  costs  after  transfer.  III.  618. 
discretionary  transfer  to  Bankruptcy  Court,  III.  619. 
order  for  administration  cannot  be  made  in  absence  of  personal  representative, 

III.  619.     {See  III.  514  n.,  621.) 
parties,  III.  620—624.     (iS^  Pabtibs.  ) 
what  executor  liable  for  under  usual  administration  decree.  III.  601. 

where  on  footing  of  willful  default.  III.  601,  et  neq. 
how  creditor  may  sue  for  administration  of  personalty.  III.  615,  653  n. 

how  for  administration  of  realty,  III.  616,  653  n. 
after  decree  every  creditor  deemed  before  court.  III.  622. 
until  decree  plaintiff  is  dominue  litis,  III.  622. 
where  personal  representative  refuses  to  sue.  III.  624. 
where  creditor  entitled  to  follow  assets.  III.  624. 

procedure  on  death  of  one  of  several  co-plaintifb  in  a  creditor's  action,  m.  625. 
how  absent  persons  may  be  bound,  in.  625,  et  9eq. 
order  for  one  member  of  a  class  to  represent  others,  III.  625. 

form  of  order.  III.  626. 

indorsement  of  writ.  III.  626. 
judgment  binding  on  persons  represented.  III.  627. 

trustees,  executors,  and  administrators  may  sue  and  be  sned  as  repreaentiog 
estate,  UI.  627. 

except  where  they  are  accounting  parties,  III.  627. 
costs  of  persons  appearing  under  representation  order.  III.  627. 
who  can  obtain  administration  order  against  executor  without  serving  other 
sons,  III.  627. 

ADMINISTRATOR.    {See  Administration— ExECUTOB. ) 
origin  of  office  of,  I.  481. 
who  are  incapable  of  being,  I.  537,  538. 
derives  his  title  wholly  from  the  court,  I   481. 
cannot  take  as  assignee  by  purchase,  I.  829. 
canDot  be  sued  jointly  with  executor  de  son  torty  I.  312. 
canoot  exist  if  there  be  executor,  I.  605. 

but  may  be  two  grants  of  administration,  I.  605. 
Power  of, 


GBKERAL    INDEX.  841 

ADliINISTRATOR.—Clwi/tnti«f. 

equal  to  and  with  that  of  an  execator,  II.  115.    But  see,  III.  324. 
co-administrators,  to  bind  their  comi>anion8,  II.  146,  152  n. 
survives  to  his  companion  if  administration  granted  to  more  than  one,  II. 
146. 
Duties  of,  11.  165,  e<  969.    (See  ExscvTOR.) 

as  to  distribution  under  the  statute,  II.  901,  etaeq.    {See  Distbibution  ) 

under  the  customs,  11.  929. 
as  to  payment  of  residue,  II.  928. 
what  may  be  done  by,  before  letters  granted,  I.  485.  et  seq.  488  n.,  363  n.,  III.  130  n. 
(See 'Fbobate.) 
he  could  not  commence  an  action  at  law,  I.  485. 
but  he  might  file  a  bill  in  Chancery,  I.  485. 
aemble,  practice  not  altered  by  Judicature  Act,  I.  485. 
a  release  not  binding,  I.  485. 
assignment  not  valid,  I.  486,  487  n. 

instances  of  relation  of  letters  to  death  of  intestate,  I.  486,  487,  III.  302. 
liable  on  promise  made  before  letters.  III.  301. 
if  possessed  of  intestate^s  goods  before  letters  granted,  the  court  will  require 

him  to  find  security.  I.  488. 
admissions  by,  whether  binding,  III.  467. 
Estate  of.     (See  Estate.) 
rights  of  foreign  administrators,  I.  505,  et  seq. 
legacy  to,  II.  408,  et  aeq, 

as  such,  whether  he  can  in  any  way  take  beneficially,  II.  417,  et  aeq. 
(SeellL  121.) 
what  are  assets  in  his  hands.  III.  101,  et  seq.     (See  Assets.) 
Liability  of.    (See  Executor,  AcrrioNs,  Remedies.) 
with  the  will  annexed,  I.  553,  et  aeq.    (See  Administbation.) 
title  of,  how  proved,  III.  466. 
administrator  of  executor, 

does  not  represent  first  testator,  I.  293 — ^294. 

cannot  sue  for  double  value  of  lands  held  over,  though  the  tenant  has 
attorned  to  him,  I.  294  n. 
administrator  durante  minoritate  of  executor  of  executor  represents  first  tes- 
tator, I.  295  n. 
executor  of, 

who  has  underlet,  his  right  to  rent,  II.  119. 
he  cannot,  however  distrain,  II.  119. 
administrator  ad  litem,  I.  606—608,  UI.  622. 

may  often  be  dispensed  with  under  O.  16,  r.  46, 1.  606  n. 
administrator  de  son  tort. 

the  law  knows  no  such  appellation,  I.  312  n. 

his  agreement  as  such  will  not  bind  him  though  he  subsequently  becomes 

rightful  administrator,  I.  486.     But  see  III.  302  n. 
payments  made  by  him  to  rightful  administrator,  after  suit  for  account,  not 
allowed,  I.  314. 

ADMIRALTY, 

its  power  of  disposition  of  effects  of  deceased  seamen,  I.  547,  et  seq.    (See  Sea- 
men.) 

ADMISSION, 

made  by  executor,  etc.,  before  appointment,  whether  receivable  against  him  as 

executor,  II.  244  n.,  m.  467. 
of  one  of  several  executors  will  not  bind  the  others,  II.  154  n.,  III.  467.     (See 

in.  602  d.) 
of  assets,  what  is,  and  the  effect  of  it,  III.  603—606.    (See  Assets.) 

ADOPTION, 

will  not  revoked  by,  I.  245  n. 

aa  to  right  to  administer,  I.  532  n. 

"children  ''  does  not  embrace  adopted  child,  II.  362  n.,  431  n. 

''heir"  embraces  adopted  child,  II.  362  n.,  381  d. 

of  illegitimate  child,  IL  389  n.,  H.  913  n. 

share  of  adopted  child,  II.  886  n. 

inheritance  from  and  through  adopting  parents,  II.  913  n. 
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i  ADVANCEMENT.     (See  Disteibltion.) 

[  of  children  by  their  iUtber, 

I  provision  of  stat.  22  &  23  Car.  II.  c.  10,  respecting,  II.  679,  et  seq, 

extends  ouly  to  advancement  by  fciherH,  ft.  ^0. 
by  settlement  of  land,  II.  881. 

what  is  such  an  advancement,  II.  681. 
American  statutes,  II.  889  n.,  890  n. 
available  against  distributive  share,  II.  889  n. 
to  children,  II.  890  d. 
to  grandchildren,  II.  891  n. 
to  son-in-law,  U.  891  n. 
refnnding  of  excess,  II.  890  n. 
election  to  retain,  II.  890  n. 
•railable  against  legacy,  II.  642  u.,et  mg.,  889  n. 

direction  of  will,  II.  642  u.,  et  aeq,,  8S9  n.,  890  n. 
charges  in  testator's  books,  II.  643  n. 
assigns  and  successors  take  subject,  II.  891  n.,  892  n. 

so,  child  substituted  for  parent,  II.  651  n. 
what  are  chargeable,  American  cases,  II.  643—648  n.,  890 — 896  m 
what  not,  II.  890—895  n.,  643—648  n. 
intention  of  testator,  II.  896  n.— 898  n.,  650  n. 
valuation  of  gift,  II.  898  n. 
interest  on  value,  II.  899  n. 
provision  of,  oat  of  personal  estate,  II.  882-— 886. 
what  is  so  considered,  11.  882—885. 
what  is  not,  II.  885—886. 
accounting  for,  in  Probate  Court,  II.  900  n. 
in  equity  II.  900  n.,  III.  654  n. 
enforcing  agreement  to  account,  I.  721  n. 
barred  by  statute  of  limitations,  II<  900  n. 
out  of  legacy  to  infimts,  11.  730.    {See  Maiittbnancb.) 

ADYEB8E  POSSESSION, 

by  administrator  as  heir,  11.  52  n. 

ADVERTISEMENT, 

citation  by,  when  allowed,  I.  517. 

by  executor,  effect  of  on  claims  of  creditor,  II.  657,  658,  III.  323,  324,  501. 

on  claims  of  next  of  kin,  II.  657  n. 
what  advertisement  is  proper.  III.  501  n. 

ADVOWSON.     (See  Chukch,  I.  807,  etseq.) 

executor  of  grantee  of  next  avoidance  of  church  may  grant  before  probate,  L 
364  n. 

when  chargeable  with,  as  assets,  III.  117. 

AFFIDAVIT, 

of  account  of  personal  estate,  I.  723,  et  seg.    (See  Probate  Duty— Estate 
DuiY.) 

form  of,  I.  728. 

where  executor  or  administration  oat  of  England  as  to  trust  property,  I.  744. 

executor  allowed  to  verify  disbursements  by.  III.  594. 
AFTER- ACQUIRED  PROPERTY, 

will  pass  by  will  executed  before,  I.  260,  et  9eq.,  II.  762,  eC.  seg.    (See  TllfX.) 

included  in  assets.  III.  131  n. 

included  in  gift  of  all  personalty,''  II.  460  n. 
income.  III.  131  n, 

carried  by  residuary  clause,  II.  828  n. 

AFTER-BORN  CHILD, 

right  to  sue  for  share,  I.  244  n. 

AGE, 

testamentary,  I.  16  n. 

in  married  women,  I.  88  n. 

(See  Old  Aob.) 
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AGENT, 

aathoritj  of  reToked  by  death  of  principal,  III.  227. 

cannot  sue  execntor  of  his  principal  in  respect  of  services  after  his  death,  III.  226, 

227. 
responsibility  of  executor  for  embezzlement  by  his  agent»  III.  134  n.,  345—346, 

350,  351. 
allowance  for,  II.  196  n.,  197  n. 
presentment  to,  U.  240  n. 
affidavit  to  claim  by,  II.  241  n. 

AGRICULTURAL  HOLDINGS  ACTS, 

executors  of  tenant  for  life  who  have  paid  compensatioii  under  entitled  to  charge 
on  holding  for  amount,  I.  843. 

provisions  as  to  property  in  fixtures  erected  by  tenant,  I.  863,  864.  (See  Fix- 
tubes.) 

ALIEN.     (See  FOBBIONEB — DOMiciL.) 

Naturalization  Act,  33  &  34  VicU  c.  14.  .  .9,  I.  270. 

law  before  Naturalization  Act,  I.  12  ;  when  still  applicable,  I.  14  n. 

capacity  of,  to  make  a  will,  I.  11. 

will  must  be  in  conformity  with  law  of  his  country,  I.  14. 

may  be  executor,  I.  270. 

may  be  administrator,  I.  537,  538  n.,  581. 

may  be  a  legatee,  II.  272.  * 

probate  of  will  of,  I.  428,  el  aeq, 

administration  of  effects  of,  I.  505,  el  aeq. 

distribution  of  effects  of  depends  on  domicil,  II.  914,  et  aeq. 

ALIENATION,    {See  Conditional  Lbgacibs.) 
restraint  on,  II.  572  et  aeq, 

ALIMONY, 

not  recoverable  if  in  arrear  by  the  representative  of  wife,  11.  49. 


If 


<i 


ALL  MY  JUST  DEBTS," 
meaning  of,  III.  166. 

ALL  WHAT  I  OWN," 
includes  interest  in  beneficial  society,  II.  462  n 

ALLOWANCE, 

of  claims, 
formal  allowance  on  presentment,  II.  247. 
statutory  reference,  III.  362  n. 
effect  of  disaUowanoe  on  equitable  rights,  III.  138  n. 
foreign  disallowance,  III.  136  n. 

ALLOWANCES.    (See  Aooouhts.) 
of  executor, 

for  his  expenses,  II.  193  n..  III.  425,  495. 
not  allowed  as  a  rule  on  taxation.  III.  494. 
for  his  trouble,  lU.  425—428,  435  n.,  443  n. 

when  entitled  to  commission.  III.  428,  et  aeq. 

formerly  fbr  assets  collected  in  India,  III.  430. 
still  in  West  Indies,  in.  431. 
being  a  solicitor  or  attorney  for  his  costs  for  professional  busiDeM  done 
by  him  for  the  benefit  of  the  estate.  III.  425—428. 
for  payments  to  collectors,  etc.,  II.  196  n.,  III.  432,  443  n. 
to  accountant,  m.  432. 

to  an  attorney,  11.  195  n.,  III.  432.    See  III.  495. 
for  interest  for  money  advanced  by  him,  II.  196  n.,  198  n.,  III.  433. 
for  insurance,  repairs  and  taxes,  II.  196  n.,  197  n. 
for  caltivation  of  crops,  II.  198  u.,  196  n. 
for  procaring  surety,  I.  633  n. 
to  administrator  j9eiuiente  litCy  I.  594  n.,  III.  442  n 
temporary  administrator,  I.  611  n. 
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ALLOWANCES.— Om/tnued. 

testamentary  trustees,  III.  442  n. 
fixed  by  statute,  III.  436  n. 

by  will,  lU.  436  n. 

by  agreementi  III.  437  n. 

by  court,  III.  437  n. 
reviewed  in  equity,  III.  656  n. 
sale  of  lands  for,  lU.  167  n. 
payable  when,  III.  444  n. 

out  of  what  fhnd,  III.  445  n. 
what  estate  reckoned  as  basis.  III.  438  o. 

specific  legacies,  III.  439  n. 

advancements,  III.  439  n. 

foreign  assets.  III.  439  n. 

land,  ni.  440  n. 
division  between  co-executors,  III.  440  n. 

successive  administrators,  IH.  441  n. 
in  double  capacity,  in.  442  n. 
forfeiture  of,  III.  446  n. 
receiving  money  to  which  he  is  not  entitled,  must  refund,  though  he  has  paid 

it  away  to  cieditors,  III.  433. 
what  an  executor  may  be  charged  with  under  a  reference  of  just  allowances, 

UI.  434,  494. 
when  he  may  be  charged  on  footing  of  willful  defiiult.  III.  435. 
in  the  Probate  Court,  III.  663. 
of  payments  made  to  creditors  after  a  bill  filed  for  admin istratioii  of  assets 

II.  257. 
for  support  of  family,  II.  865  n. 

subject  of  devastavit ,  III.  376  n. 

ALTERATIONS, 

in  a  will.     (See  Eyidence—Omission — ^Probate,  manner  of  oMotmn^— Will, 
revocation  of,) 
at  what  time  presumed  to  have  been  made,  I.  185—187,  160  n. 
re^rocation  by,  I.  183,  et  seq.^  195,  et  seq. 

probate  in  common  form  of  will  exhibiting,  how  granted,  I.  389 — ^390  n. 
evidence  as  to,  I.  390. 
attestation  of,  I.  196  n. 

AMBIGUITY.     (See  CONSTEUCTION— LEGATEE.) 

upon  the  factum,  I.  416. 
what  it  is,  I.  417,  418. 
parol  evidence  to  explain,  I.  417. 
on  the  face  of  a  will, 

when  evidence  admissible  to  explain  I.  420,  421,  II.  374  n.  II.  426.  H 
aeq. 

ANCILLARY  PROBATE,  I.  436  «<  seg..  III.  108,  ei  seq,    (See  Assbts^Domicil— 

FOBEIONEB— PBOB  ATE. ) 

ANCILLARY  LETTERS, 

not  granted  in  jurisdiction  of  domicil,  I.  354  n. 
grant  in  other  jurisdictions,  I.  430  n. 
on  proof  of  local  assets,  I.  436  n. 

foreign  probate,  I.  412  n.,  612  n. 
presumption  of  validity  of  foreign  will  and  probate,  I.  444  n.,  612  n. 
to  foreign  executor,  I.  444  n.,  612  n. 

one  person  in  several  jurisdictions.  III.  135  n. 

liability  of  surety.  III.  135  n. 
non-resident,  I.  702  n. 
bond,  I.  632  n. 

powers  for  collection  of  assets,  I.  443  n. 
sale  of  lands,  I.  612  n. 
payment  of  debts,  I.  443  n. 
distribution,  I.  443  n.,  III.  137  ii. 
transmission  of  funds,  I.  443  n..  III.  135  n. 
accounting,  I.  428  n.,  612  d.,  II.  926  n.,  III.  136  n. 
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"AND," 

the  word  oonstnied  " or  "  in  a  will,  II.  335  o.    {See  U.  393.) 

AOTMAI^, 

what  pass  to  executor,  what  to  heir,  I.  830 — 832. 

Society  for  Protection  of  from  Viyisection  is  a  charitv,  II.  303. 

ANIMUS  BEVOCANDl 

{See  Will,  Revocation.) 

ANIMUS  TESTANDl 

will  must  be  made  with,  I.  151  n. 
onus  of  proof  of,  I.  153. 
will  made  in  jest,  I.  151  n. 

ANNUITY, 

definition  of,  II.  35. 

not  a  chose  in  action,  but  an  interest  in  equity,  II.  In. 
when  it  goes  to  the  heir,  and  not  the  executor,  II.  35. 
question,  whether  real  or  personal  estate,  II.  35,  :^. 
^  apportionment  of>  II.  44,  49  n.,  481  n.,  et  seq, 
guaere  whether  a  contingent  debt  in  whole  or  in  part  till  payable,  II.  220  n« 
what  passes  by  the  bequest  of  an  **  annuity,"  II.  478—486. 
whether  perpetual  or  for  life,  II.  486. 
bequest  to  purchase  for  legatee,  II.  485. 

rights  of  legatee,  II.  486. 
gfyen  by  will, 

the  first  payment  shall  be  made  at  the  expiration  of  the  year  next  after  tes- 
tator's death,  II.  694,  695,  754  n. 

interest  on,  II.  743.    See  too,  II.  695. 

takes  precedence  over  residuary  gift,  II.  662,  663,  664. 

whether  payable  out  of  the  capital  of  testator's  estate,  II.  664  n. 

has  no  preference  in  abatement  over  general  legacies,  II.  672. 
exception  to  this  rale,  II.  672  n. 

compelling  appropriation  of  sum  by  executor  to  secure  payment,  II.  714. 

who  is  to  sustain  the  loss  consequent  on  any  failure  of  the  fund  appro- 
priated, II.  715. 

Talne  of,  how  ascertained  for  purposes  of  legacy  duty,  III.  12 — 14. 

personal,  not  within  stat.  3  &  4  Wm.  IV.  c.  27,  s.  42.  .  .  III.  631  n. 

where  not  in  arrear  annuitant  cannot  apply  for  administration,  III.  612. 

ANTENUPTIAL  SETTLEMENT.    {See  Husband  and  Wife.) 
of  money,  jewels,  etc.,  by  the  husband,  I.  873. 
agreement  in  writing,  I.  874. 

ANTICIPATION, 

property  of  a  married  woman  with  a  restraint  on,  cannot  give  rise  to  an  electioo, 
II.  769. 

APPEAL, 

respecting  grants  of  probate  or  letters  of  administration,  I.  682,  et  seq.,  711  n. 

suspends  the  former  sentence,  I.  717,  5Q3  n. 
to  what  court  formerly,  I.  683,  684. 
now  from  Probate  Division  to  Court  of  Appeal.  I.  684. 

time  within  which  must  be  brought,  I.  685. 

notice  of  when  to  be  given,  I.  685. 
lirom  equitable  jurisdiction  of  County  Court,  III.  672. 
from  order  of  sale,  I.  593  n.,  II.  138  n.    . 
fh)m  ancillary  appointment,  I.  612  n. 
from  allowance  of  predecessor's  account,  II.  162  n. 

APPOINTMENT.     {See  PoWKE. ) 

what  the  court  will  do,  if  no  exercise  of  power  of  selection,  II.  394. 
resulting  trust  on  failure  of,  II.  805  n. 
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APPORTIONMENT, 

ander  33  &  34  Vict.  c.  35 . . .  U.  43—46. 
of  rent,  II.  43,  50  o.,  481  n. 
of  annuitiea^  IL  48,  49  o.,  481  n. 

whether  annnlty  a  coatiDgent  deht  till  day  of  pajmint,  (lUBrv,  II.  290  n. 
of  dividends,  n.  43,  50  n. 
oi  other  periodical  payments,  II.  44  n. 
of  a  bonus,  IL  44  n. 
interpretation  of  terms,  II.  45,  46. 
when  apportioned  part  payable,  n.  44. 
remedies  for  recovery  of,  II.  45. 
whether  Act  retrospective,  II.  46  n. 
Act  not  to  apply  to  policies  of  assaranoe,  11.  46. 
nor  where  stipulation  to  contrary,  II.  46. 

APPRAISEMENT, 

of  assets,  II.  181  n.    (See  Inventobt 

APPRENTICE, 

executor  of  master  has  no  interest  in,  II.  38—40.    (See  II.  3  n.) 
provisions  as  to  parish  apprentices  by  stat.  32  Geo.  m.,  II.  38. 
not  liable  on  covenant  to  instruct  the  apprentice,  III.  226,  270. 
seeuSf  as  to  maintenance,  UI.  270,  22  n. 

but  a  magistrate  cannot  order  it,  ni.  270  n. 
profits  from  labor  of,  assets,  UI.  104. 

APPROPRIATION.    (See  Absent.  ) 

of  testator's  property  in  satisfaction  of  claims  of  executor  or  administnta^ 

I.  77»— 774. 
of  legacies  payable  in  futurOf 
doctrine  of,  II.  712—716. 

suggestion  of  insolvency  of  executor,  or  of  a  deoaglavU,  not  necessary  to  com- 
pel, n.  712. 
where  a  certain  sum  of  money  is  given  on  a  oontingencj,  11.  713. 

who  must  bear  the  losses  or  eigoy  the  profits  incident  to,  II.  714,  IIL 
337  n. 
costs  of  a  suit  to  secure  legacy  to  an  infant,  11.  719. 
to  secure  bequest  of  annuity,  II.  714. 

of  legacy  where  the  amount  of  the  testator's  debts  is  contingent,  IL  716. 
of  assets  to  legacy  prevents  exercise  of  right  of  retainer  for  debt  to  ertata^ 
n.  684  n. 
ARBITRATION, 

when  executor  may  proceed  on  submission  by  testator,  II.  98. 
when  award  made  after  testator's  death  valid,  11.  98. 
cannot  be  enforced  by  attachment,  II.  98  n.,  HI.  555. 
effect  of  sujiimitting  title  to  wife's  term  to,  by  husband  in  icases  outside  Manisd 
Women's  Property  Act,  1882 ...  I.  822,  823.     . 
wife's  choses  in  action  in  like  cases,  II.  67. 
when  executor  liable  as  such  on  a  promise  to  pay  the  sum  awarded,  III.  288. 

Yfhen  peraonaUy  liable  on  a  submission,  III.  299—301,  325. 
Stat  44  &  45  Vict.  c.  41 ;  executors  may  compound  and  refer  to  arbitration.  IIL 

325. 
old  law  apparently  still  applies  to  adminitiraiors.  III.  324,  325—327. 
American  law  as  to  executors,  II.  252  u.,  III.  362  n.,  568  n. 
no  admission  of  .assets,  II.  252  n. 
action  on  award,  II.  22  n. 

arbitration  bond,  II.  86  n.,  252  n. 

ARCHBISHOP, 

his  options  passed  to  his  executor,  I.  809. 
what  his  options  were,  I.  809. 
now  obsolete,  I.  809  n. 

ARCHES, 

court  of,  I.  683  n. 
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ARMOUR, 

of  deoeued  set  up  in  a  charch  an  heirloom,  I.  846. 

ARMS,. 

exemplification  of  gnmt  of  whether  an  heirloom,  I.  846  n. 

• 

ARREARS.     (iSse  Apfobtionmbnt— Rent.) 

of  rent,  pass  to  execotor  in  all  cases,  II.  42,  et  seq. 

of  interest  will  not  pass  by  the  bequest  of  the  debt,  II.  488. 

nor  the  debt  by  a  beqnest  of  the  arrears,  II.  488. 
of  pin  money  will  not  pass  to  wife's  executor,  II.  49. 

nor  of  alimony,  II.  49. 

ARREST 

abolition  of,  for  debt  by  ''  Debtors  Act,  1869/'  UI.  637. 

when  defendant  may  be  arrested  on  affidavit  by  plaintiff  that  he  intends  leaTiag 

Enghind,  III.  637. 
practice  as  to.  III.  637. 
defaulting  trustee  not  protected  from  arrest  by  Debtors  Act,  III.  63B. 

ARTICHOKES, 

whether  they  go  to  executor,  I.  836  n. 

"  ASCERTAINED," 

word  construed  '*  made  certain,"  I  J.  337. 

ASCERTAINMENT, 

of  a  dsss  period  of,  II.  340,  el  seq. 

ASSAULT, 

action  for,  does  not  survtve  to  executor,  II.  4,  6, 28  n. 
nor  against  him.  III.  228. 

ASSENT, 

of  executor  to  legacy » 11.  677,  el  aeq, 

necessity  of,  to  complete  legatee's  title,  II.  677. 

although  testator  direct  him  to  take  possession  without,  II.  678. 

where  a  testator  forgives  a  debt,  II.  678. 

to  bequest  of  government  stock,  II.  678,  679. 

if  legatee  takes  the  legacy  without  assent,  the  executor  may  haTO  trorer, 

II.  679. 
if  executor  refuse  without  a  cause,  he  may  be  compelled  in  equity  to 

assent,  II.  679. 
the  legatee  has  a  transmissible  right  without  assent,  II.  678. 
what  shall  constitute,  II.  677—683. 

not  essential  for  its  efficacy  that  it  should  confer  a  legal  interest^  II.  689. 
presumed  assent,  II.  682. 
conditional  assent,  II.  682. 
by  whom,  II.  683. 
effect  of,  II.  684. 

after,  action  lies  against  executor  or  a  specific  legacy,  11.  684. 
in  what  cases  it  may  be  retracted,  II.  684. 
relation  of,  to  death  of  testator,  II.  685. 
where  he  is  one  of  several  executors,  II.  144. 
executor's  assent  to  his  own  legacy,  I.  774,  II.  685. 
in  case  he  dies  without  proving  the  will,  I.  365. 
necessity  of,  II.  685. 
when  implied,  II.  685,  686. 

effect  of  entry  by  executor  when  a  term  of  years  is  bequeathed  to  him,  IL 
687. 

taking  possession  of  chattels  bequeathed  to  him  for  life,  11.  690. 
when  he  renounces  probate,  II.  690. 
when  he  is  one  of  several  executors,  II.  144,  II.  690. 
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ASSETS.    {See  Devastavit— Estate— Exec utob,  poii>er  of,) 
meaning  of  the  term,  III.  100. 
fallowing  assets,  II.  120, 121,  656,  III.  606,  624. 

what  are  legal  assets  in  the  hands  of  an  executor  or  administretor,  TTT.  loi, 
etseq, 
of  an  executor  of  an  executor,  I.  767,  768,  294  n. 
assets  which  were  not  in  testator,  III.  101,  t&tef,  n. 
bj  contract,  III.  102. 
lease  renewed  by  executor,  III.  101. 
by  remainder,  III.  102. 
by  increase,  IIL  102,  131  n. 
young  of  cattle,  III.  102. 
profits  of  land  demised,  III.  102. 
profits  of  trade.  III.  103,  398—402. 

good  will,  III.  103  n  .  131  d. 
profits  of  share  in  a  newspaper,  III.  103. 
profits  of  physical  nostrums,  III.  103. 
profits  arising  from  the  labor  of  apprentices,  III.  104. 
by  condition,  III.  104. 

things  pledged  by  testator.  III.  105,  138  n. 
insurance  and  pension  moneys,  III.  131  n. 
copyrights  and  licenses,  III.  131  n. 
after  acquired  property,  III.  131  n. 
choses  in  action,  HI.  131  n. 
partnership  settlement,  III.  131  n. 
debts  of  personal  representative,  II.  624  n.,  III.  132  n. 

not  in  hands  of  successor,  II.  113  n. 
damages  for  death  of  decedent,  II.  34  n. 

condemnation  of  lands,  II.  24  u. 
property  ineffectually  transferred.  III.  130  n. 
not  property  of  other  persons.  III.  130  n. 
held  jointly,  III.  130  n. 
in  partnership.  III.  130  n. 
property  of  testator,  wherever  situate,  III.  105—112. 

whether  court  here  will  administer  foreign  assets.  III.  103,  et  segr. 

foreign  assets  will  be  administered  according  to  lex  dom&iUij  bat 
priority  of  creditors  settled  by  lexfori.  III.  Ill,  112. 
an  executor  may  sue  here,  in  respect  of  foreign  assets,  without  foreign 

probate,  I.  438. 
foreign  assets,  II.  181  n.,  III.  133  n. 

subject  to  foreign  creditors,  I.  444  n.,  HI.  136  n. 
transfer  of.  III.  134  n. 
voting  on  stock.  III.  135  u. 

bequest  for  life  with  power  of  appointment,  III.  139  n. 
transmission  to  domestic  jurisdiction,  I.  443  n.,  III.  135  n.,  136  n. 

ordered  by  court,  where  custodian  is  within,  jurisdiction,  lU.  137  a* 
leasehold  in  Ireland,  III.  106  n. 
stock  in  foreign  funds.  III.  106. 

chattel  interest  in  lands  by  law  of  foreign  countries,  III.  106  n. 
lands  and  houses,  etc.,  in  the  plantations,  III.  112. 
real  estate  in  India,  III.  114. 
next  avoidance  of  a  church,  not  assets,  III.  117. 
damages  recovered  on  qwire  impedit,  III.  117,  118. 
office  for  years,  III.  118. 
estates  j[mr  auler  otc,  III.  118 — ^120. 

of  any  person  who  shall  die  after  1st  Jan.,  1838,  under  1  Vict,  c  28. .  • 
m.  120. 
property  to  which  executor  is  entitled  as  |>^sona  designaUiy  II.  406,  417,  ef  M9.1 

III.  121. 
property  in  testator  as  trustee,  III.  121, 137  n. 
effect  of  Conveyancing  Act,  1881. .  .III.  122. 

promissory  note  to  testator  which  he  declared  he  would  not  enforce,  IIL  121  a. 
terms  attendant  on  inheritance,  III.  122. 
fhnd  for  specific  purpose  not  general  assets,  III.  123. 
if  executor  dies,  the  assets  are  not  liable  lo  his  debts,  I.  767,  768,  ibkUf  n* 
property  assigned  in  fraud  of  creditors,  III.  124, 130  n. 
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ASSETS.— Qm/»iiice«f. 

what  assets  shall  be  considered  as  come  to  hand,  so  as  to  charge  the  ezecotor, 
m.  114—117,  625  n.     But  see  III.  331—333. 
what  are  equUdUe  assets  in  the  hands  of  an  executor,  III.  124. 

distinction  between  legal  and  equitable  assets,  III.  124,  138  n. 

equity  of  redemption.  III.  126. 

proceeds  of  sale  of  real  estate,  III.  127. 

assets  partly  legal  and  partly  equitable,  III.  127. 

beneficial  interest  under  a  power,  III.  128, 129  n.,  139  n. 

term  of  years  which  has  meiged  by  the  executors  purchasing  the  reTersioii, 
I.  769. 
real  assets  in  the  hands  of  the  heir  or  devisee,  III.  140,  et  seq, 

Stat.  1  Will.  IV.  c.  47. .  .III.  141—144. 

Stat.  3  &  4  Will.  IV.  c.  104. .  .III.  144—146. 

sale  of  lands  by  Probate  Ck>urt,  III.  167  n.,  el  seq, 

power  to  lease.  III.  167  n.,  181  n.,  183  n. 
mortgage,  III.  167  n.,  183  n. 
have  possession,  III.  181  n. 

charge  of  debts  and  legacies,  III.  190  n.,  et  seq. 

power  of  sale.  III.  203  n. 

agreement  for  purchase,  III.  139  n. 

rents,  II.  50  n.,  III.  181  n. 

injury  to  rental  value,  II.  53  n. 

heir  or  devisee  personally  liable  as  well  as  land.  III.  146. 

exoneration  of  III.  147  et  seq.,  185  n.    {See  Exoneration.) 
of  marshalling  the  assets,  III.  209,  et  seq. 

in  favor  of  creditors.  III.  209,  210,  219  n. 

in  favor  of  legatees,  III.  210—214,  220  n. 

in  favor  of  widow  in  respect  of  her  paraphernalia,  I.  183,  III.  216, 

assets  not  marshalled  in  favor  of  charitable  bequests,  III.  213. 

order  in  which  applied  in  payment  of  debts,  III.  214,  215. 
admission  of, 

effect  of.  III.  594,  603. 

what  amounts  to,  III.  538  et  seq.,  594, 603, 604.     {See  also  II.  229,  III.  634.) 
executor  cannot  purchase  from  himself,  I^  125,  III.  401.     (See  III.  106.) 
how  the  effects  which  an  executor  takes  as  such  may  become  his  own,  I.  773» 

III.  105 ;  but  see  I.  773  n. 
power  of  executor  to  alien,  I.  770,  II.  124,  et  seq. 

when  they  may  be  followed,  II.  120,  656,  III.  606,  624. 
proof  of,  under  plea  of  plene  adnUnistravit,  III.  638,  et  seq. 
when  a  sufficient  consideration  to  charge  an  executor  personally  on  his  owo 

promise,  III.  297. 
suit  in  equity  for  discovery  of.  III.  688. 


ASSIGNEE.    (See  Bankrupt.) 

administrator  cannot  take  as,  by  purchase,  I.    829. 

when  executors  and  administrators  take  by  contract  as  assigns,  II.  3,  83.  84. 

on  contract  to  be  performed  on  day  which  happens  after  testator's  death, 
II.  83,  84. 
executor  of  lessee  sued  as,  for  rent  incurred  after  testator's  death  III.  266,  et  seq. 

for  dilapidations,  III.  262,  263. 

not  liable  as,  after  assignment  of  lease  by  himself,  III.  262. 
when  he  may  proceed  by  originating  summons.  III.  487. 
of  creditor,  payment  to,  II.  226  n. 

presentment  by,  II.  240  n. 
of  legatee,  set  off  against,  II.  621  n. 


ASSIGNMENT.    (See  Executor,  Administration.) 
of  trust  term,  limited  administration  for,  I.  605. 

power  of  administrators  as  to  assignment  of  deceased's  property,  I.  563,  506. 
of  lease,  by  executors,  when  restrained  by  condition  not  to  assign,  II.  126. 

its  effect  on  the  liability  of  executor  of  lessee  to  pay  rent  after  testator's 
death,  III.  262. 
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ASSUMPSIT.    (/SseToBTS.) 

lies  for  exeontor  for  damage  in  testator's  time.  II.  12,  17, 18,  20. 

for  damage  in  his  own,  II.  78. 

for  copyholder's  fine,  II.  46. 
lies  against  executor  for  wrongs  of  testator,  III.  230. 

ASSURANCE, 

power  of  executors  of  aasarer  to  re-assure,  II.  130. 

of  assured  to  procure  endorsement  of  policy  against  fire,  II.  130. 

•AT  THEIR  DEATH," 

ooustrued  ''  at  the  death  of  each  respectively,"  11.  337. 

ATTACHMENT, 

when  the  court  will  order  to  issue  against  person  disobeying  its  orders,  I.  374  n., 

722  n.,  358  n.,  III.  133  n.,  363  n.,  586  n. 
of  debt  due  to  estate  of  executor  under  stat.  17  &  18  Yict.  c.  125,  s.  41. . .  IIL 

647  n. 
defaulting  executor  becoming  bankrupt  not  liable  to,  III.  608. 
against  wife  executrix,  III.  636. 
of  legacy,  III.  664  n. 
<tf  specific  legacy,  II.  438  n. 

of  partnership  property,  for  debt  of  survivor,  I.  793  n. 
against  non-resident  executor.  III.  587  n. 
liability  of  deceased  garnishee  does  not  require  presentment,  II.  237  n. 

ATTAINTED  PERSONS, 

may  sue  as  executors,  I.  273. 

goods  of  deceased  not  forfeited  by  executor's  attainder,  I.  765. 

ATTESTATION.    (See  Will,  fonn  and  manner  of  making,  WlTNKSSKB.) 
in  case  of  wills  of  personalty  made  before  Jan.  1,  1838. .  .1.  115  n. 
of  all  wills  made  on  or  after  Jan  1,  1838. .  .1.  115—147. 
no  form  necessary  but  desirable,  I.  133. 
clause  no  part  of  will,  I.  133,  134  ^. 
of  holographic  wills,  I.  97  n.,  148  d.,  II.  281  n. 
of  nuncupative  wills,  I.  116  n.,  168  o.,  II.  281  n. 

ATTORNEY.    (See  Costs,  Solicitor.) 

grant  of  letters  of  administration  to,  I.  514,  559. 
of  next  of  kin,  I.  514. 

fhnctions  and  liabilities,  I.  515. 
sureties  to  the  bond,  I.  515.    (And  see  I.  619, 621.) 
authority  to  attorney  to  apply  for»  I.  514. 
to  attorney  of  executor,  I.  559. 

consequences  of  such  administration,  I.  559. 

does  not  break  chain  of  representation,  I.  659. 
revocation  and  termination  of,  I.  559. 
form  of,  I.  559.     (See  also,  I.  598.) 
of  executor,  grant  of  administration  to,  durante  absenHd  of  the  executor,  I.  596  n. 

effect  of  return  of  executor,  I.  559,  Cf.  I.  598. 
authority  of,  is  detormined  by  the  death  of  client,  n.  98,  99. 
power  of, 

executor  making  payments  under,  not  liable  by  reason  of  the  death  of  party 

giving  it,  Stat.  22  &  23  Viet.  c.  35,  s.  26. .  .II.  99. 
given  by  executor,  his  liability  for  acts  done  under,  III.  301. 
executor  cannot  exercise  a  power  of  sale  by,  II.  130. 
warrant  of,  wher»  executor  may  enter  judgment  upon,  II.  97,  III.  555. 

ATTORNEYGENERAL, 

cannot  sae  for  executors  misconduct,  III.  557  n. 

AUDITA  QUERELA, 

relief  by,  when  executor  obtained  Judgment,  and  then  the  probate  was  lefokM, 

III.  469.     (See  1.  715,  et  neq.) 
abolished  by  Judicature  Acts,  III.  469. 
application  for  stay  of  execution  now  the  proper  proceeding,  III.  469. 
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AUNT, 

her  degree  as  next  of  kin,  II.  905. 

grandfather  preferred  to  her,  I.  600,  II.  905. 
great-grandfather  shall  share  with  her  in  distribatioD,  11.  905. 
so  shall  nephews  and  nieces,  II.  905. 

AUTER  VIE.    (.See  Estate  pub  Autbb  Vie.) 

AUTHOR, 

ondertakiiiK  to  write  a  work  and  dying  before  completion,  his  ezecotor  not 
liable,  III.  225. 

AVOWRY, 

by  executor  of  nnderlessee, 

for  rept  aocraed  since  testator's  death, 

must  state  the  quanti^  of  the  testator's  estate,  II.  41. 

AWARD.    (See  Abbitbation.) 

BAIL  BOND, 

execator  of  assignee  of,  may  bring  an  action  npon  it,  II.  3. 

BANK  OF  ENGLAND.     {See  Stock.) 

bonus  given  by,  passes  to  legatee  of  capital,  II.  765. 

bonnd  to  obey  vesting  orders,  III.  599. 

bound  to  recognize  executor's  right  to  stock  of  deceased,  II.  38  n. 

BANKER, 

method  of  taking  partnership  accounts  in  case  of,  between  deceased  and  sorriT- 

ing  partners,  I.  777  n. 
loss  by  failure  of, 

when  executor  liable  for.  III.  346 — 348. 
provisions  of  Trustee  Act  1888 . . .  III.  351. 

BANK  NOTES, 

when  they  pass  by  a  bequest  of  *' effects,*'  "goods,"  etc.,  II.  459,  462. 
of  "  money,"  II.  472. 

BANKRUPT.     {See  Bankbuptcy.  ) 
appointed  executor, 

probate  must  be  granted  to,  I.  275,  452. 
control  of,  by  appointing  a  receiver,  I.  275. 

by  requiring  security,  I.  275,  452. 
receiver  will  not  be  appointed  if  testator  knew  executor  to  be,  I.  276. 
assignees  of,  will  be  restrained,  on  petition  in  tiie  bankruptcy,  from  paying 

over  the  fuud  to  him,  I.  275  n. 
propounding  a  will  must  find  security  for  costs,  I.  452. 
cannot  be  appointed  administrator,  I.  537.     {See  also,  I.  504.) 
executor  becoming  bankrupt, 

the  goods  of  the  testator  do  not  pass,  I.  765,  766. 

what  are  goods  within  **  reputed  ownership  "  clause,  I.  766  n. 

receiver  appointed,  to  whom  assignees  shall  account,  I.  767. 
forfeiture  of  lease,'  in  case  lessee  or  his  executor  shall  become  bankmpt, 

I.  766. 
where  he  is  residuary  legatee,  I.  767. 
specific  legacy  to,  not  exclusively  applicable  to  make  good  devadavU,  III. 

607. 
guilty  of  devastavit  cannot  prove  under  his  own  bankruptcy  without  an 
order,  III.  607. 
his  co-executor  may.  III.  607  n. 

dividends  should  not  be  allowed  to  come  to  his  hands,  III.  607 
fh>m  what  time  debt  on  devastavit  due,  III.  607. 
when  protected  from  attachment.  III.  608. 
costs  of  defaulting  executor  becoming  bankrupt  III.  641 — 644. 
when  bankrupt  executor  discharged.  III.  642. 
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BANKRVFT.—CofUinued. 

by  carrying  on  the  trade  of  testator,  m.  306. 

how  far  the  assets  liable,  III.  310. 
plea  by  execntor  of  bankruptcy,  III.  522. 
executor  of, 

not  entitled  to  his  ehoeea  in  action,  II.  49. 
can  maintain  trover  against  every  one  bat  assignee,  I.  763. 
official  assignee  administiator  oi,  not  allowed  to  dispense  with  jastifying  secmi- 

ties,  I.  619  n. 
legatee. 

to  whom  the  interest  in  the  legacy  belongs,  II.  270,  577. 
condition  as  to  legatee  beooming  bankrupt,  II.  577. 
when  executor  may  retain  or  set  off  against  bankrupt  legatee  for  debt  to  estate, 
II.  622,  623. 
when  executor  may  set  off  debt  of  husband  against  the  legacy,  etc.,  to  the 
wife,  U.  623. 

BANKRUPTCT.     (See  Bai^bupt.) 

notice,  when  executor  entitled  to  issue.  III.  469  n. 

trustee  in,  husband's  right  to  administer  to  wife  does  not  pass  to,  I.  491. 

when  executor  authorized  to  trade  with  firm  that  becomes  bankrupt,  he  cannot 

prove  against  the  estate,  IIL  305  n. 
administration  of  insolvent  estate  may  be  in  on  petition  by  creditor,  11.  193  n., 

in.  619. 
no  action  against  executor  where  estate  insolvent,  II.  254  n. 
gift  over  on,  II.  576  n.,  577  n.     (See  Ck)Ni:>iTiONAL  Lbgacies.) 

BANKRUPTCY  RULES, 

certain  of  to  prevail  in  the  administration  by  the  Conrt  of  an  insufficient  estati^ 
II.  193  n.,  264  n. 

BARRISTER, 

drafting  will  under  which  he  benefits,  I.  657  n.     (See  Beneficiast.) 

BASTARD, 

administration  of  effects  of,  I.  509. 

right  of  Crown  when  dying  intestate  without  children,  I.  509,  510  n. 

distribution  of  effects  of,  II.  908. 

where  members  of  certain  societies,  distribution  of  effects  on  intestacy  as  if 

legitimate,  I.  552. 
capability  of  taking  as  legatee.  II.  364,  365  d. 

under  the  description  of  ''child,"  II.  364—370,  371  n.,  389  n. 
liability  of  personal  representative  of  mother  of,  III.  234. 
not  a  child  within  Lord  CampbelPs  Act,  II.  9  n. 

legitimate  by  law  of  father's  domicil  entitled  under  Stat,  of  DistribntiODS,  IL 
914  n.     (See  II.  922  n.,  ni.  46  n.) 
or  under  gift  to  children,  II.  369 
no  right  to  administration,  I.  709  n. 
revocation  of  will  in  favor  of,  I.  238  n 
for  omission  of,  I.  245  n. 
adoption  of,  II.  389  n 
not  included  in  next  of  kin,  II.  399  n. 
descendants,  II.  513  n. 

BEDS, 

when  they  are  heir-looms,  I.  844. 

BEES, 

when  they  pass  to  an  executor,  I.  831  n. 
are  the  subject  of  larceny,  ibid. 

BENEFICE.     (See  Chubch.) 

distinction  between  donative  and  preeentative,  I.  808,  809. 

BENEFICIARY, 

drawing  will  in  his  own  favor,  I.  162—167,  412  n.,  413,  657  n.,  662  n.,  IH 
645. 
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BENEVOLENCE, 

object  of,  not  charitable  II.  311  n. 

BILL  IN  EQUITY.    (See   Administration    Action,    Obioinatino    Summons 
Remedies.) 

BILL  OF  EXCHANGE.     {See  Pbomissoby  Note.) 
given  to  feme  covert, 

dumaolaj  IL  56. 

dnring  coverture,  II.  56. 
discounting  by  one  of  several  executors  out  of  testator's  money  will  not  enable 

executor  to  sue  with  co-executor  as  indorsee  for  value,  I.  774. 
given  or  indorsed  to  executor,  as  such,  he  may  sue  upon  it  as  executor,  II.  80, 
81. 

indorsed  to  administrator  afler  testator's  death,  II.  80. 
power  of  executor  to  indorse,  II.  129. 
whether  one  of  several  executors  of  holder  of  can  indorse,  II.  143. 

whether  one  of  several  administrators,  II.  146  n. 
not  due  till  after  testator's  death,  executor  liable  upon,  III.  224. 
made  payable  at  a  time  certain  after  the  death  of  the  testator  bears  interest  from 

date.  III.  278,  279. 
when  executor  personally  liable  upon  III.  296. 
executor  indorsing  personally  liable,  III.^  296  n. 
unless  he  indorse  in  representative  character,  II.  129  n.,  HI.  296  n. 
presentment  of,  by  executor,  etc..  III.  469. 

whether  deJay  excusable  in  such  case.  III.  470  n. 

to  executor,  etc.,  III.  556. 
notice  of  dishonor  to  executor,  etc.,  of  drawer  or  indorser,  III.  556. 
when  drawee  dead  may  be  treated  as  dishonored  or  presentment  made  to 

executor,  II.  129. 
where  presentment  to  be  made  in  such  cases,  II.  129. 
given  by  a  stranger  for  debt  of  one  deceased,  I.  907  n. 
effect  of  holder  making  acceptor  executor,  III.  449,  tbid.,  n. 
by  what  words  bill  will  pass  to  a  legatee,  II.  459,  et  eeq, 

how  an  executor  should  declare  upon  it,  if  he  intends  to  rely  on  a  promise  to 
himself  to  bar  the  statute  of  limitations,  III.  459. 

non  assumpsit  a  good  plea.  III.  459,  460. 

BILL  OP  EXCEPTIONS. 

sci.  fa.  against  executors  of  judge  to  certify,  III.  277. 
abolished  by  the  Judicature  Acts,  III.  277  n. 

BILUS  OP  SALE  ACTS, 

when  growing  crops  within,  I.  835  n. 
BIRDS, 

when  they  pass  to  executor,  I.  831,  832. 

BISHOP.    {See  Oedin  aby.  ) 

executor  of  has  no  ri^t  to  present  to  vacant  benefices,  where  advowson  part  of 
temporalities,  I.  808. 

BLANK  SPACES, 

in  the  body  of  a  will  unobjectionable,  I.  113. 

court  of  construction  will  fill  up,  H.  429—431.     {See  I.  422  n.,  II.  835,  492  n., 
AND  Construction,  Evidence.) 
by  reference  to  original  will,  II.  429  d. 

BLIND, 

capacity  of,  to  make  a  will,  I.  19,  20. 
will  of, 

must  'be  read  to  testator,  and  acknowledged  by  him  before  witoeeses,  I.  19, 
414. 
acknowledgment  without  reading  over  insufficient,  I.  19. 
need  not  be  read  before  subscribing  witnesses,  I.  19. 
single  oath  of  writer  sufficient,  I.  20. 
where  testator  is,  attestation  of  will,  I.  131, 132. 
probate  of,  I.  414. 
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BONA  NOTABILIA, 

arofabiBhop's  prerogative  under  the  old  law,  where  the  deceased  left  bona 
¥Xia  ia  another  diocese  than  that  wherein  he  died,  I.  337,  338. 
abolished  by  the  Probate  Act,  I.  339. 

BOND.    (See  Rbfukdino  Bond.) 

lost  may  be  pnt  in  suit,  III.  332  n.  « 

executor  liable  upon  bond  of  testator  thonfrh  not  named,  III.  224. 
though  not  due  till  after  his  death,  III.  224,  225. 
when  liable  on  a  joint  bond,  III.  240. 

joint  and  several  what  words  constitute,  III.  243  n.     (jBee  III.  240  n.) 
executor  paying  interest  on  does  not  admit  assets,  III.  540,  541. 
to  feme  covert, 

given  dum  sola,  II.  56. 

to  husband  and  wife  during  coverture,  II.  56,  57. 
to  wife  alone  during  coverture,  II.  56. 
Scotch  heritable  descends  to  heir,  II.  2  n. 
heir  not  pnt  to  election  as  to,  II.  770. 
to  executor, 

he  cannot  sue  upon,  as  executor,  II.  81. 

as  security  for  loan  of  assets  to  bin  fellow  executor,  may  sue  on,  11.  151. 
administrator's  bond,  I.  613,  et  aeq,     (See  Administbaton.) 
Stat.  22  &  23  Car.  II.,  I.  613. 
rep^ded  by  Court  of  Probate  Act,  I.  614. 
bond  debt, 

its  rank  as  to  payment  by  executor,  II.  217. 

when  executor  co-obligor,  can  retain,  II.  265. 
joint  bond.  III.  240,  et  seq, 

co-obligor  having  paid  the  bond  not  a  specialty  creditor,  XL  265  n. 
but  surety  to  the  Crown  who  has  paid  the  debt  is  entitled  to  Crown's 
priority,  II.  265  n. 
voluntary  bond,  II.  217,  218. 
nsurioas  bond,  or  ex  turpi  cauad,  II.  218. 
bond  for  payment  of  money  at  a  future  day,  II.  218. 
on  a  contingency,  II.  219,  et  eeq, 
if  the  obligee  makes  the  obligor  his  executor  the  debt  is  released,  II.  625. 

co-obligor  appointed  executor,  II.  625. 
effect  of  the  obligor  making  the  obligee  his  executor,  II.  629. 
when  it  does  or  when  it  does  not  pass  under  the  bequest  of  "  goods,"  or  like 

words,  II.  459,  et  aeq, 
what  will  pass  under  words  "  bonds  and  securities,"  II.  477. 
bequest  of  debt  due  on,  does  not  pass  arrears  of  interest,  II.  488. 
for  partnersdiip  assets,  III.  131  n. 

BONUS, 

when  legatee  of  stock  entitled  to,  II.  765. 

BOOKS, 

what  passes  l^  bequest  of,  11.  489. 

what  words  will  pass,  11.  469,  470. 

legacy  of,  to  body  corporate  not  liable  to  duty,  III.  82. 

partnership  account  books  go  to  surviving  partner,  I   793  n. 

BOOKSELLER, 

executor  of,  bound  to  continue  a  work  published  in  parts,  III.  82. 

BOROUGH-ENGLISH, 

land  descending  in  not  considered  an  advancement,  XL  881. 

BREACH  OF  PROMISE, 

action  for  does  not  pass  to  executor,  II.  26  n. 

BREWING  UTENSILS.     (See  Fixtubib.  ) 

when  they  pass  by  devise  of  the  brewhonse,  I.  859. 

BRIEFS, 

money  collected  on  for  charity,  whether  it  goes  to  executor,  II.  46. 
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BROKER, 

liability  of  executor  for  default  of,  III.  345—351. 

BROTHERS  AND  SISTERS, 

preferred  in  decree  of  kindred  to  grandfather,  I.  501,  II.  903 — 904. 

of  half  blood  fully  entitled,  I.  500,  503,  II.  903—904. 

of  intestate,  shall  share  in  distribution  with  their  mother,  II.  901—903. 

though  the  intestate  left  a  widow,  II.  901. 
children  of, 

when  they  shall  share  in  distribution  with  the  intestate's  mother,  II.  901,  903. 

when  they  take  per  capita^  and  when  per  sHrpes^  II.  W1, 
representatives  of, 

not  allowed  beyond  children  of  brothers  and  sisters  of  intestate,  IT.  84^ 
901,  906. 
not  to  share  with  intestate's  mother,  II.  902. 
legacy  to,  excludes  half  blood,  II.  332  n. 

excludes  their  children,  II.  343  n.,  395  n. 

excludes  those  already  dead,  II.  340  n. 

*' surviving  brethren  "  includes  sisters,  II.  374  n. 

BUILDING  ACT, 

liability  of  executors  under,  III.  264. 

BUILDING  SOCIETY. 

when  representation  not  necessary  to  members  of,  I.  551. 

BUSINESS, 
of  decedent, 

carried  on  by  executor,  III.  315  n. 
partnership, 

continued  by  executor,  III.  317  n. 

administered  by  surviving  partner,  III.  316  n. 

BUST, 

bj  what  words  it  will  pass  in  a  will,  II.  469  n. 


C^TERORUM  GRANT.     {See  Husband  and  Wife,  Administbation  temporary 
and  limited,) 

in  ease  of  feme  covert,  I.  464,  465,  494. 

in  general  cases,  I.  465,  609,  610. 

in  case  of  person  dying  without  next  of  kin  partially  intestate,  I.  510. 

CAMPBELL'S,  LORD,  ACT,  II.  8,  et  aeq.     ^See  Action,  Torts.) 
action  under,  does  not  bar  other  rights  of  action,  II.  11, 12. 
though  no  action  brought  under,  Chancery  Division  has  power  to  apportion  com- 
pensation money,  11.  10  n. 

CANAL  SHARES, 

whether  real  or  personal  property,  II.  36. 

CANCELLATION, 

of  wills,   I.   161  n.,    183    n.,    ISS  et  8eq.,  201  n.      (See  Will,  revocaiian  of, 
Alteration.) 
onus  showing  to  be  the  act  of  the  testator  on  those  who  oppose  the  will, 
L  210. 

CAPITA,  PER.    (See  Per  Capita.) 

CAPITAL, 

when  gift  of  income  passes,  II.  478. 

when  gia  of  income  vests,  II.  527—533.  542,  543. 

and  income, 

rules  for  determining  in  case  of  wasting  securities,  II.  698  n.,  701  d.,  703  n«» 

703  n. 
how  debts  should  be  paid  in  reference  to,  II.  703  n. 


866  GENERAL    INDEX. 

CAROOME, 

whether  it  paases  to  executor,  II.  40. 

CARRIER, 

action  of  assumpeit  will  lie  against  executor  of.  III.  230. 

CARROTS, 

whether  they  go  to  executor,  I.  836  n. 

CASH, 

bequest  of,  II.  473  n. 

CATTLE, 
young  of, 

assets  in  hands  of  executors.  III.  102. 

fallen  since  death  of  testator,  pass  to  specific  legatee  of  the  parent,  11.  74L 
what  passes  by  beqnest  of  a  flock  of  sheep,  II.  763. 
included  in  farm  stock,  I.  471  n. 
milk,  lambs  and  wool  to  be  accounted  for,  I.  832  n. 

CAVEAT, 

entry  of,  in  probate  court,  I.  689. 
jurisdiction  on,  II.  352  n. 
in  name  of  infant,  I.  397  n. 
who  may  contest,  I.  397  n. 
defend,  I.  398  n. 

CERTIORARI, 

where  it  lies  for  an  executor,  II.  96. 

to  remove  a  presentment  or  coroner's  inquest  offelo  de  se,  II.  96  n. 
where  it  lies  against  executor  of  judicial  officer.  III.  277. 
for  revision  of  probate,  I.  692  n. 

CESTUI  QUE  TRUST, 

may  proceed  by  originating  summons,  III.  487. 

CHAIN  OF  REPRESENTATION.    (See  Executor  of  Executor.) 
what  it  is,  I.  293. 
when  broken,  I.  297. 

CHAMBERLAIN  OF  LONDON,    (fifec  Orphans.) 

CHANCERY  DIVISION 

of  High  Court  of  Justice,  whether  it  has  jurisdiction  to  grant  probate.  I.  343, 
344. 
or  to  revoke  probate,  I.  682  n. 

will  not  appoint  a  receiver  if  administration  pendente  lite  might  be  obtained, 
L  591. 

proceedings  in.    {See  Action.  Administration  Action,  Orioinatinq  Sum- 
mons, Parties,  Remedies.) 

transfer  of  administration  action  to,  from  County  Court,  III.  668. 

transfer  of  administration  actions  from,  to  County  Court,  III.  614,  668. 

transfer  of  administration  actions  from,  to  Bankruplcy,  II.  200,  n.  (o),  III.  619. 

transfer  of  actions  against  executors  to,  after  administration  order,  III.  617. 

CHARGE.    (See  Exoneration.) 

of  debts  on  land,  where  it  gives  executors  an  implied  power  of  sale,  stat.  22  &  23 
Vict.  c.  35,  s.  14, 1.  780  n., 781.    (See  Estate,  Quantity  in  Possession.) 
what  shall  be  sufficient  to  charge  the  real  estate  with  delta  and  legiacica^ 
I.  782,  IIL  159  n.,  190  n.,  c<  scg. 
lands  discharged.  III.  200  n. 

by  lapse  of  legacy,  II.  497  n. 
of  administration  expenses,  II.  194  n. 
of  debt,  by  devise  to  debtor,  II.  618  n. 
personal  liability,  II.  558  n..  III.  202  n. 
enforcement  against  land,  III.  198  n. 

in  hands  of  purchaser,  III.  199  n. 
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CHABGES  AND  EXPENSES, 

what  allowed  to  executor,  III.  425,  494,  644.    (See  Allowances.) 

should  be  included  in  executor's  accounts  and  not  in  his  hill  of  costs,  III.  494. 

OHAltlTABLE  USES, 

hequest  to,  II.  282,  et  acq.    (See  II.  396.) 

stat.  51  &  52  Vict.  c.  42  amends  and  consolidates  Mortmain  Acts,  II.  285. 
provisions  of,  II.  284—290. 

to  what  sort  of  property  Mortmain  Acts  apply,  II.  291—293. 
to  what  sort  of  property  they  do  not  apply,  II.  292 — ^295. 
to  what  sort  of  bequests  they  apply,  II.  295 — ^298. 
bequests  with  a  discretionary  power  to  executors  to  lay  out  in  land  or 

otherwise,  II.  296,  et  aeq. 
covenant  to  invest  upon  charitable  trusts,  II.  298. 
does  not  apply  to  a  devise  by  a  freeman  of  London,  II.  298. 
what  are  uses  within  the  Acts,  II.  298 — 310. 

exceptions  to  the  statute,  as  to  the  Universities,  II.  309. 
as  to  land  in  Scotland,  II.  309. 
bequests  of  land  in  Ireland  or  the  colonies,  II.  309. 
of  proceeds  of  land  to  be  laid  out  in  Scotland,  II.  310. 
doty  on  gifts  to,  III.  49,  80,  81. 

cases  of  Inquests  to  legatees,  accompanied  by  bequests  to  charity,  II.  310. 
gift  over  if  the  previous  gift  should  be  void  under  the  statute,  II.  311. 
oh  whom  void  bequests  devolve,  II.  311. 
cy-pr^  doctrine,  II.  312.     (See  II.  28:3, 313  n.) 
indefinite  bequests  for  benevolent  purposes,  etc.,  II.  312,  317. 
tat.  64  &  55  Vict.  c.  73.  alters  51  &  52  Vict.  c.  42...  II.  324. 
applies  only  where  testator  dies  ailer  passing  of  Act,  II.  326. 
amends  definition  of  "  land,"  II.  324. 
land  assured  by  will  to  charitable  use  to  be  sold,  II.  325. 
personal  estate  to  be  laid  out  in  land  not  to  be  so  applied,  II.  325,  326. 
power  to  retain  land  under  certain  conditions,  II.  'SQ6. 
assets  not  marshalled  in  favor  of,  III.  213,  ibid.,  n.  (q). 
legacy  to,  not  entitled  to  priority  of  payment,  II.  671,  672. 
payment  into  court  of  money  held  in  trust  for,  III.  498. 
American  application  of  English  statutes, 
of  charitable  uses,  II.  299  n. 
superstitious  uses,  II.  282  n. 
Mortmain,  II.  285  n. 
American  statutes  of  Mortmain,  II.  285  n. 

restricting  gifts  to  charities,  II.  286  n. 
to  churches  and  schools.  III.  301  n. 
charitable  uses  in  the  United  States: 
for  the  relief  of  the  poor,  II.  302  n. 
private  benevolence.  III.  303  n. 
*' benevolence''  not  charity.  III.  311  n. 
for  education  and  religion,  II.  304  n. 
for  public  uses,  II.  307  n. 
on  the  footing  of  other  trusts  in  New  York,  II.  300  n« 
indefinite  gifts,  II.  312  n. 

to  be  selected  by  executors,  II   318  n. 
no  sufficient  trustee,  II.  320  n.,  322  n. 
to  unincorporated  society,  II.  321  n. 
misnomer  of  beneficiary,  II.  321  n. 

uncertainty  of  beneficiary,  II.  323  n. 
perpetuity  rules  do  not  apply,  II.  325  n. 

CHABTEBS, 

belonging  to  inheritance,  do  not  pass  to  executor,  I.  847. 
nor  the  box  in  which  they  are  kept,  I.  847. 

CHATTELS  PERSONAL.     (See  Estate.  ) 
definition  of,  I.  830. 
what  passes  by  bequest  of,  II.  459. 
animate,  I.  830,  et  seq. 
Tegetable,  I.  833,  et  geq, 
inanimate,  I.  844,  et  seq. 
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CHATTELS  REAL.    (See  Estate,  quantity  in  POflSESSlON.) 
pass  to  ezecotor,  I.  807,  et  acq, 
definition  of,  L  807. 

what  passes  by  description  of,  II.  423,  424. 
executor  not  deemed  in  possession  of,  before  entry,  I.  764. 
whether  action  for  tort  to,  survives,  II.  8  n.     (See  Action,  Tobt.) 
of  wife.    (See  Husband  and  Wife.) 

the  right  of  husband's  ezecotor  to,  I.  820,  822,  el  aeq, 

the  right  of  wife's  administrator  to,  I.  820,  825. 
by  condition,  I.  828. 
by  remainder,  I.  828. 
contingent  or  executory  interests,  I.  828. 

lease  for  life,  remainder  to  executors  of  lessee,  I.  828,  829. 
bequests  of  estate  for  life  in,  remainder  over,  II.  707  n.    {See  II.  096,  H  seg.) 
lease  of  tolls  of  a  light-house,  II.  37  n. 

CHELSEA  WATERWORKS, 
shares  of  personalty,  II.  37. 

CHILDREN, 

who  are  entitled  under  the  description  of  children  in  a  will,  II.  340,  el  sef.,  433  d«, 
II.  359-^389.     (SeehEOATEE.) 
includes  after-born  children,  II.  343  n.,  et  seq. 
of  diflferent  marriages,  II.  361  n. 
grandchildren,  II.  359  n. 
adopted  children,  II.  362  n.,  431  n. 
step-children,  II.  362  n. 
illegitimate  children,  II.  364  u. 
when  confined  to  those  existing  at  the  date  of  the  will,  II.  340  d. 

at  death  of  testotor,  II.  341,  343  n.,  352  n. 
bom  afler  the  period  of  distribution  excluded,  II.  347,  348,  349,  360. 
when  none  are  bom,  at  death  of  testator,  II.  351. 
bequest  to  ''  A.  and  his  children,"  II.  :^1,  352,  393. 
rule  in  Wild'8  Case,  II.  352. 
bequest  to  "  A.  or  his  children,''  II.  393. 
"younger  children,"  how  construed,  II.  355 — 358. 
when  they  take  a  legacy  as  substitutes  for  their  parents,  11.  502  n.,  504. 
bequest  to,  without  words  of  severance,  creates  a  joint  tenancy,  II.  810  d* 
legacy  to,  does  not  lapse  by  death,  if  they  leave  issue,  II.  512,  513. 
construction  of  gifts  to,  with  survivorship  clause,  II.  814 — 816. 
construction  of  gifts  to,  after  life  estate,  II.  550,  et  aeq,,  812—814. 
Testing  of  gifts  to,  II.  550—553.     (See  Lapsed  Legacies^  and  II.  814—816.) 
whether  child  appointed  executor  can  take  portion  if  he  renounces,  II.  508  n. 
right  of,  to  take  administration  t«  their  father,  I.  500,  501. 

preferred  to  his  parents,  I.  501. 
right  of,  to  distribution  under  the  statute,  II.  877,  et  eeq,^  886  n.     (See  DiBTBl- 
bution.) 
right  of  their  representatives,  II.  877. 

when  they  take  per  capita,  and  when  per  stirpeB,  II.  878.     (See  IL  907.) 
advancement  to,  II.  879,  etseg.     (iSiee  ADVANCSlfENT.) 
take  as  a  class,  II.  507  n. 
preference  of  legacies  to,  II.  672  n. 
omitted  from  will,  I.  243  n. 
allowance  for  maintenance,  II.  865  Ji,,  et  eeq. 
distributive  share  of  adopted  child,  II.  913  n. 
illegitimate  child,  II.  913  n. 

CHIMNEY  PIECES.     (See  Fixtures.  ) 
whether  removable  by  executors,  I.  857. 

CHOSES  IN  ACTION, 

definition,  etc.,  of,  II.  1. 

an  annuity  is  not  a  chose  in  action,  but  a  chattel  interestf  in  equity,  IL  1  &• 

to  what  executor  is  entitled,  II.  2,  et  aeq,     (See  AcmoNS,  ASSKTB,  ESTATE.) 

vested  formerly  in  executor  though  assigned  by  deceased,  II.  48 

now  assignable  by  Judicature  Acts,  II.  48. 
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CHOSES  IN  ACTION.— Omftntied. 

of  wife,  II.  55,  73  n.    (See  Husband  and  Wife.) 

do  not  pass  by  a  bequest  of  "  goods ''  in  a  particular  place,  II.  400—404. 

nor  of  "all  things ''  in  a  particular  house,  II.  400. 
inyentory  must  include,  II.  182  n. 

CHBISTIAN  RELIGION, 

persons  denying,  formerly  disabled  to  be  executors,  I.  275  n. 

CHTJBCH.    {See  Dilapidations,  Quabe  Imfedit.) 
next  presentation  to, 

when  it  goes  to  the  executor,  I.  807,  et  aeq.     {See  III.  117.) 
options  of  an  archbishop,  I.  809. 

with  relation  to  husband  and  wife,  when  wife  is  seized  of  the  adTOWsoB. 
I.  827. 
when  the  husband  surviving  shall  have  quare  impedU  II.  71. 
when  executor  of  husband,  tenant  by  courtesy  shall  have,  I.  807. 
when  assets.  III.  117. 

bequests  for  building  or  endowing  when  exempt  from  Mortmain  Acta,  II. 
308,  305  n. 

CITATION, 

purpose  ot,  I.  372. 

of  executor  to  prove  or  refuse  the  will,  I.  323,  372.    (See  Renunciation,  Jtao- 

bate,  Revocation.) 
of  person  with  superior  title  by  person  with  inferior,    I.  372.     (See  I.  080.) 
party  citing  must  have  possession  of  will,  I.  373. 

of  parties  interested  to  oppose  probate  of  will  in  solemn  form,  I.  391,  392. 
of  executor  to  prove  will  per  testes ^  I.  393. 

revocation  upon,  I.  682,  088. 
of  heir,  order  for,  how  obtained,  I.  402. 

of  next  of  kin,  by  creditor  applying  for  administration,  I.  510,  517. 
creditor  may  cite  though  his  right  of  action  statute  barred,  I.  373  n.,  510  n. 
of  next  of  kin,  if  nobody  who  has  a  right  appears  to  oppose  the  will,  I.  394. 
by  next  of  kin,  contesting  a  will,  of  all  persons  interested  '*  to  see  prooeedingi,'* 

1.091. 
or  consent,  if  party  have  a  prior  right,  requisite  before  administration  granted  to 

another,  I.  510  n  (n),  523. 
what  necessary  before  grant  of  administration  cum  teslamenioannexo,  I.  568. 

before  grant  de  bonis  fwn,  I.  572. 

before  grant  of  limited  administration,  I.  009,  010. 
of  executor,  to  account  in  Probate  Court,  III.  114  n.,  002. 
attachment  of  persons  disobeying,  I.  374  n. 
in  non-contentious  business,  I.  274. 
service  of,  must  be  personally  if  possible,  I.  517. 

if  not  by  advertisement,  I.  517. 

CIVIL  DEATH, 

administration  upon,  I.  078  n. 


CIVIL  SERVANTS, 

when  representation  not  necessary  to,  I.  551. 


CLAIM,    (See  Action,  Parties,  Remedies,  Pbbsbntment.) 

by  or  against  executor  as  such,  may  be  joined  with  claim  by  or  against  him  per- 
sonally, III.  542.     (See  Countebclaim.) 

where  plaintiff  sues  or  defendant  is  sued  in  representative  capacity,  claim  must 
show.  III.  452. 

when  executor  must  claim  as  such.  III.  453. 

CLASS.    (i8!ee  Children.) 

bequest  to  a,  II.  504,  505,  507  n.,  508,  509  n.,  520  n.,  530  n.,  814—810.  (Soe  alflO 
II.  940.  etseq,) 

not  within  s.  33  of  Wills  Act,  II.  512.  513. 
with  substitutionary  gift  over,  II.  502  u. 


860  GENERAL    INDEX. 

ChASa.—Coniinued. 

when  class  to  be  asoertaioed,  II.  340,  et  seq. 

what  oonstitates  a  class,  II.  507  n. 

when  number  of  class  wrongly  specified  II.  343  n.,  434,  435. 

▼old  for  remoteness  as  to  one  member,  void  in  tota,  II.  552. 

CLERICAL  ERROR, 

can  be  corrected  in  probate,  I.  423  n. 
so  by  court  of  construction,  II.  337. 

CLERK, 

when  salary  of,  has  preference  in  payment  of  debts  of  deceased,  II.  223  n, 

CLOCK  CASES.     (iSiee  Fixtubbs.  ) 
pass  to  executor,  I.  858. 

CLOVER.    (See  Emblements.  > 

within  the  rule  of  emblements,  I.  837. 

CO-ADJUTOR, 

office  of,  distinguished  from  that  of  executor,  I.  283,  301  n. 

COAT  ARMOR, 

set  up  in  a  church,  property  in,  I.  846. 

CODICIL.     (iSeeWiLL.) 

old  meaning  of  the  term,  a  testament  without  an  executor  appointed,  I.  6. 

origini^ly  executor  could  not  be  primarily  appointed  by,  I.  278  n. 
derivation  of  the  word,  I.  6. 
modem  acceptation  of  the  term,  I.  7. 
is  part  of  a  will,  making  but  one  testament,  I.  7  n.,  8  n.,  256  n.    (See  I.  256.) 

cases  where  it  is  otherwise  considered,  I.  7,  8,  and  notes, 
when  a  cancellation  of  the  will  is  so  of  the  codicil,  I.  204. 

when  of  an  interlineation,  is  so  of  a  codidl  to  the  same  effect,  I.  206. 
revoking  bequests  in  will,  but  not  revoking  appointment  of  executors  does  not 

revoke  will,  I.  215  n. 
intending  to  revive  destroyed  will  does  not  necessarily  revoke  intermediate  will, 

I.  230,  266. 

referring  to  will  destroyed  does  not  revoke  later  will,  I.  227. 

republication  or  revival  of  will  by,  I.  214  n.,  235  n.,  250,  et  xq.,  II.  283  n.    (See 

Will,  republication,) 
will  republished  by,  to  be  deemed  made  at  date  of  republication  (1  Vict*  c.  2S, 

s.  34),  I.  264. 
may  give  effect  to  unattested  alterations  or  additions  to  will,  I.  142  n.,  253  n., 

265. 
or  render  valid  previous  unexecuted  will,  I.  266. 
effect  of  showing  intention  to  revive  a  destroyed  will,  I.  266. 
effect  of  republication  of  prior  will,  upon  subsequent  codicils,  I.  256. 
gift  by,  cumulative  or  substituted,  I.  219.     (See  too,  I.  2S7  n.) 
effect  of  probate,  as  to  will  and  codicil  being  distinct  instruments,  I.  656,  637, 

II.  604. 

not  probated  separately,  I.  7  n. 

controls  will,  I.  253  n. 

may  revoke  will,  I.  212  u.,  214  n. 

(But  «ee,  I.  216  n.,  221  n.) 
may  enlarge  devise,  I.  268  n.,  260  n. 
may  render  it  conditional,  II.  566  n. 
indicated  by  word  ''will,'*  I.  253  n. 

CO-EXECUTORS.     (5fee  Executoes.) 
Appointment  of,  I.  284. 
considered  as  one  person,  I.  285,  II.  142. 
probate  by  one  enures  to  the  benefit  of  all,  I.  462. 
the  estate  of  several  executors,  II.  104 — 105. 
survivorship  as  to  residue,  U.  104, 820. 
the  power  of  several  executors,  II.  142,  et  seq. 
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CO-EXECUTORS.— Owi/iJMKjrf. 

<Ul  the  executors  caunot  sue  on  a  promise  made  to  one  of  them,  II.  81,  104  n. 
seyeral   executors  cannot  sue  on  a  promise  made  jointly  with  one  of  them, 

II.  105. 
when  one  executor  may  sue  another,  I.  336,  II.  151,  631,  III.  474  n.,  560  n 

in  equity,  III.  484,  657  n. 
must  all  join  in  bringing  actions,  II.  150,  III.  450,  473  n.,  485. 

unless  they  have  renounced,  stat.  20  &  21  Vict.  c.  77,  r.  79, 1.  333,  335,  III. 
451. 
no  more  need  be  sued  than  have  administered,  III.  512  n..  520,  559  n.,  658  n. 
bow  far  one  can  impose  a  charge  on  the  rest,  II.  142,  144,  III.  526 — 528. 
one  cannot  bind  the  others  by  his  contract,  II.  145. 
survivorship  amongst,  II.  146. 
exercise  of  power  given  to,  II.  146 — 150. 

when  liable  for  the  devastavit  of  each  other,  III.  379,  et  9eq,,  393  n.,  et  seq, 
notice  to  one  is  notice  to  all,  III.  379. 
should  not  lend  to  each  other.  III.  336,  395  n. 
receipt  of  assets  by  one  does  not  charge  the  other,  III.  379,  396  n. 

nor  entry  by  one  into  leasehold,  II.  144,  145. 
diligence  required  against  estate  of.  III.  360  n. 
disagreement  as  to  investments,  III.  362  n. 
several  bonds.  III.  394  n.,  396  n. 
separate  accounts,  III.  394  n.,  396  n. 
agreement  for  sole  management,  III.  393  n. 
knowledge  of  mismanagement  by.  III.  394  n. 
pleas  by,  III.  522. 
Judgment  against.  III.  545. 

COFFIN, 

property  in,  I.  846. 

COGNOVIT  ACTIONEM, 

is  revoked  by  the  death  of  the  party  giving  it.  III.  555. 

COLLATE  UAL, 

loss  through  negligence,  III.  354  n. 

COLLATERAL  INHERITANCE  TAX.     {See  SUCCESSION  Taz.) 

COLLECTION  OF  EFECTS, 

duty  of  executor  as  to,  II.  185. 

COLLIGENDUM,    (See  Letters  ad  colligendum.) 
letters  ad,  I.  324,  520. 

COLLUSION, 

between  executor  and  alienee  will  vitiate  disposition  of  assets,  II.  122, 123. 

COLONIAL  BONDS, 

will  not  pass  by  bequest  of  foreign  bonds,  II.  476 

COLONIES, 

probate  of  will  here  will  not  extend  to.  I.  438.     (See  HI.  106,  et  seq, , 

nor  a  grant  of  administration,  I.  505. 
what  passes  by  bequest  of  **  plantation  "  in,  II.  490. 
property  in,  when  assets  in  the  hands  of  the  executor,  III.  105—114. 

COMMISSION.    (See  Allowance.) 

when  executor  entitled  to.  III.  429,  et  seq, 

COMMISSION  OF  LUNACY, 

presumption  arising  from  verdict  on,  I.  43. 

COMMISSION  OF  REVIEW, 
what  it  was,  I.  684. 
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COMMUNITY  PltOPEETY, 

half  to  sarviving  wife  or  husband,  by  statate,  I.  794  n. 

all  to  sanriviog  husbaDd,  I.  795  n. 

Deither  can  dispose  of  the  other's  part,  I.  795  n. 

each  half  subject  to  debt«,  I.  795  n.,  796  n. 

administration  by  survivor,  I.  795  u. 

when  gift  of  property  includes  community,  I.  461  n. 

gift  of  community  includes  what,  II.  461. 

COMPANY,  JOINT  STOCK.     (See  Ookpoeation.  Sharks.) 
shares  of,  personal  estate  under  Companies  Act,  II.  37. 

when  real  estate,  II.  36. 
executor  may  present  petition  for  winding  up  before  probate,  I.  370. 
action  for  misrepresentation  in  prospectus  of,  does  not  surviTe  against  ezeeator 
of  director.  III.  228  n. 
nor  for  negligence.  III.  228  n.,  {k).  II.  654. 
shareholders  in,  liability  of  their  executors.  III.  249—252,  307  n. 

same  as  that  of  their  testators.  III.  250  n.,  251  n. 
executors  may  become  personally  liable,  III.  252. 

where  they  have  committed  a  devoMvaUy  III.  253. 
sale  of  testator's  business  to,  UI.  504. 

rule  as  to  joining  partner  of  te8tator,in  action  against  executor  does  not  apply 
to.  III.  624  n. 

COMPOUND, 

power  of  executor  to,  II.  31  n.,  131,  153  n.,  III.  325,  361  n. 

COMPULSORY  SALE, 

of  land,  whether  proceeds  personalty  or  realty,  I.  785  n.     (See  CoKVKB&lON.) 

CONCEALMENT  OF  WILL, 

by  executor,  remedy  against  him,  I.  373,  379  u. 

CONCURRENT  GIFTS, 

whether  such  or  substitutionary,  II.  393 — ^394. 

CONDITION, 

conditional  executors,  I.  291.    (See  Exbcutor,  appointmeni  of.) 

conditional  will,  I.  231,  232  n.,  235  n.     (See  Contingknt  Will.) 

estates  by,  pass  to  executor,  I.  828,  II.  8^,  et  acq, 

suits  accruing  by,  to  executor,  II.  84. 

when  to  be  regarded  as  a  conditional  limitation,  II.  580,  et  tteq, 

CONDITIONAL  DEVISES,  IL  548  n.,  576,  585  n. 

CONDITIONAL  LEGACIES.     (See  Vested  Legacibs.) 
definition  of,  n.  558. 
how  condition  created  in  a  will,  II.  558. 
condition  precedent  or  subsequent,  II.  558 — 667. 

condition  subsequent  may  defeat  a  contingent  interest,  II.  566  n. 
considered  as  trusts  imposed  rather  than  as  conditions,  II.  667. 
legacy  to  one,  and  in  case  of  his  death  tx>  another,  II,  667 — 669 
impossible  conditions  precedent,  II.  570. 

subsequent,  II.  571. 
illegal  conditions  precedent,  II.  571. 

subsequent,  II.  572. 
repugnant  conditions,  II.  573 — 578. 
uncertain  conditions,  II.  573. 
performance  of  conditions  precedent,  II.  578 — 684. 

substantially,  though  the  very  condition  has  not  happened,  II.  678,  680  d« 

when  construed  as  conditional  limitations,  II.  680. 

of  conditions  subsequent,  II.  583. 

when  conditions  subsequent  in  ienwrem^  when  good,  II.  686  n. 
condition  subsequent  of  death  of  legatee  before  the  legacy  becomes  *'  payable," 

II.  584. 
condition  not  to  dispute  the  will,  II.  585-587. 


GENERAL    INDEX. 


863 


CONDITIONAL  LEGACIES.— Omitted. 

conditions  in  restraint  of  marriage,  II.  587. 
when  Talid,  II.  587—589. 

in  restraint  of  widow's  marriage,  II.  590  n. 
in  restraint  of  widower's  marriage,  II.  590  n. 
conditions  and  limitations  distingnished,  II.  590.     (But  see  ibid,) 
when  rejected  as  inapplicable,  II.  591. 
performance  of,  II.  591—594. 
marriage  with  oonseot,  II.  594.  et  »eq, 
when  consent  to  be  obtained,  II.  592. 
of  whom,  II.  592. 

may  be  presumed  after  lapse  of  time,  II.  592  n. 
consequence  of  death  of  one  of  seYeral  whose  consent  is  re- 
quired, II.  592. 
what  consent  sufficient,  II.  593. 

unreasonable  refusal   to  consent  hy  executors,  controlled  in 
equity,  II.  594. 
legacies  to  executors,  II.  595 — 600. 

giyen  in  that  character,  are  on  condition  of  accepting  office,  II.  505. 
makes  no  difference  that  the  executor  is  unable  from  infirmity  to  prove  the 
will,  II.  595  n. 
when  a  legacy  is  considered  as  given  to  an  executor  in  that  character, 

II.  595—598. 
presumption  as  to  this,  II.  596. 

what  is  sufficient  assumption  of  the  office  to  satisfy  the  condition, 
II.  598. 
hy  way  of  annuity  for  his  trouble,  II.  600. 
liability  of  executor  legatee  accepting  office,  II.  600. 
of  a  handsome  gratuity  void  for  uncertainty,  II.  600. 
conditional  on  paying  testator's  debts,  II.  600. 
legacies  directed  to  be  eigoyed  in  a  particular  mode,  or  applied  in  a  partieolar 

way,  II.  601. 
rule  as  to  absolute  gifts  with  a  revocation,  or  qualification  of  them,  for  pnrpoees. 
which  fail,  IL  601. 

CONFEDERATE  CURRENCY  AND  BONDS, 

liability  of  executor  receiving,  II.  135  n.,  153  n. 

paying,  II.  226  n. 
evidence  that  will  contemplated,  II.  491  n. 
investments  in,  III.  368. 

CONFIDENTIAL  POSITION, 

person  in  obtaining  will  in  his  favor,   I.  162,  et  seg.,  412  n.,  657  n.,  662  n.     (See 
Fraud,  Influbncb,  Pbobatb,  Manner  of  Obtaining,) 

CONFIRMATION.     (See  Scotland.  ) 

CONFLICT  OF  LAWS.    (See  Domicile,  Foreigner.) 
distribution  according  to  law  of  domicil,  I.  268  n. 
payment  of  creditor  at  his  domicil,  I.  268  n. 
foreign  letters  not  recognized  at  domicil,  I.  354  n. 

CONIES, 

in  a  warren,  when  they  pass  to  executor,  I.  831. 

CONSANGUINITY, 

how  calculated,  I.  497,  et  eeq.,  II.  901,  et  eeq. 

CONSERVATORY, 

whether  a  fixture,  I.  864. 

CONSIDERATION, 

what  is  sufficient  to  make  an  executor  personally  liable.  III.  293 — 297. 
for  promise  to  answer  for  debt,  etc..  of  another  person  need  not  appear  in  writ- 
ing,  Stat.  19  &  20  Vict.  c.  97,  s.  3,  III.  298. 
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OONSTRUCTION.    (See  Lapsed  Lboacibs,  Mistake,  Words.) 
of  will  of  personalty,  II.  327,  et  seq.     {See  Lboacy,  Lkoatbe.) 
when  original  instead  of  probate  may  be  examined,  I.  668—671. 
mast  be  according  to  the  law  of  that  country  where  testator  domiciled, 

II.  339.     (See  also  I.  439.  445,  II.  329  n.  (e)!) 
jurisdiction  of  courts  of  eqaity  as  to,  I.  355,  et  seq,,  662,  ei  aeg..  III.  506  n. 
dedsion  of  court  may  be  obtained  as  to  on  originating  summons,  III.  490. 
general  rules  of, 

technical  words  not  necessary,  II.  329. 

technical  words  to  be  taken  in  their  legal  sense,  II.  329,  379  n. 

technical  words  in  holograph  will,  II.  329  n. 

technical  words  of  foreign  law,  II.  329  n. 

particular  intent  to  be  sacrificeil  to  general,  II.  330,  379  n. 

must  be  on  the  whole  will,  and  not  of  disjointed  parts,  II.  331. 

clear  gift  not  cat  down  without  equally  clear  intention,  I.  229. 

when  the  same  words  occur  more  than  once,  II.  331,  378  n.,  380  n. 

when  one  bequest  construed  with  reference  to  another,  II.  332.     (See 

n.  484  n.) 
effect  must  be  given  to  every  word,  II.  333. 
if  two  parts  irreconcilable  the  latter  will  prevail,  I.  219,  II.  333. 
when  words  may  be  transposed,  supplied  or  rejected,  II.  333 — 335 
"or"  construed  "and,''  and  rice  vend,  II.  334,  335,  499  n. 
**if "  construed  "  when,"  II.  336. 
terms  which,  applied  to  realty  give  an  estate  tail,  give  the  absolute  in- 
terest if  applied  to  personalty,  II.  377. 
mistakes  and  omissions,  how  to  be  corrected ,  II.  337,  423,  el  eeq, 

not  by  reference  to  instructions  for  the  will,  II.  338. 
erroneous  recitals,  how  far  binding,  I.  156  n.,  II.  337,  493,  494,  619. 
bequest  not  to  be  controlled  by  reason  as8igned»  II.  337. 
by  inference  from  context,  II.  338.  ^ 

by  its  unmeritorious  nature,  II.  338. 
where  words  are  capable  of  twofold  construction,  II.  338. 
where  intention  cannot  take  effect  in  part,  II.  338. 
general  words,  whether  cut  down  by  defective  enumeration  of  particu- 
lars, II.  465—467.  • 
of  words  of  time,  II.  514  n.,  616  n.,  520  n.,  533  n. 

vested  or  contingent,  II.  514  n.,  520  n.,  544  n.     . 
particular  words  construed.     {See  Words.) 
rules  of  Mr.  Jarman,  II.  327  n.,  el  fieq. 
of  words  in  primary  meaningf  I.  155  n. 
to  pass  the  inheritance,  I.  155  n. 
to  pass  all  the  real  estate,  I.  264  n. 
I  to  raise  a  power  of  sale,  I.  797  n. 

'  to  raise  a  trust,  I.  155  n. 

(  to  work  a  conversion,  I.  800  n. 

to  support  a  gift,  II.  575  n. 
to  prefer  a  legacy,  II.  674  n. 
to  cumulate  legacies,  II.  603  n.,  606  n. 
to  create  a  condition,  II.  558  n.,  578  n. 
of  punctuation,  I.  155  n. 
of  repugnant  words,  I.  211  n. 
of  same  words  in  different  parts  of  will,  I.  155  n. 
of  codicils,  I.  212  n.,  220  n.,  253  n.,  256  n.,  258  n.,  260  n.,  263  o. 
of  holographic  wills,  I.  148  n. 
by  Probate  Court,  III.  666  n. 

in  administration,  I.  352  n.,  674  n. 
in  proceedings  for  removal.  I.  710  n. 
in  distribution,  I.  352  n.,  674  n. 
not  established  by  probate,  I.  674  n. 
by  court  of  Chancery,  I.  356  n.,  III.  666  n. 
parol  evidence,  when  admissible,  II.  426—431,  490—495,  606,  608. 
the  will  shall  take  effect,  as  if  ezeonted  immediately  before  the  daath 
(1  Vict.  c.  26),  I.  4,  5.  260,  ei  seq.,  II.  338,  641. 
<tf  wills  made  by  testators  domiciled  in  foreign  countries,  II.  339. 

trust  arising  by,  I.  657 — 662. 
of  administrator's  bond,  strict,  I.  635  n. 
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CONSUMABLE  GOODS, 
gift  of,  for  life,  II.  707. 

CONTINGENCY, 

death  coupled  with,  II.  569  n. 

CONTINGENT  DEBTS, 
what  are,  II.  238  n. 
ftinds  retained  to  meet,  II.  225  n. 
presentment  of,  II.  237  n. 

statutes,  II.  238  n. 
limitation  on  rejection  of,  II.  248  n. 
not  proved  against  insolvent  estate,  II.  253  n. 
their  rank  in  payment  by  executor,  II.  218 — ^221. 

how  to  be  regarded  with  respect  to  legacies,  etc.,  II.  654,  el  nq,^  654,  666. 
liability  of  executor  as  to,  II.  654,  655.     (See  II.  796,  et  9eq,) 
liability  on  shares  not  a  debt  till  call  is  made,  II.  796  n. 

CONTINGENT  ESTATES, 

in  chattels  real,  pass  to  executor,  I.  828.  • 

lease  for  life,  remainder  to  executors  of  lessee,  I.  828,e<  sey.,  II.  84. 
contingent  interests, 

pass  to  executors,  II.  88,  «<  seq. 
contingent  legacies,  II.  89,  90,  495,  el  seq.  •  (See  Lapsed  Legaciks.) 

CONTINGENT  LEGACIES,  II.  495,  el  aeq.    (See  Lapsed  Lbqacibb.) 

CONTINGENT  OR  VESTED  DEVISES,  II.  548  n. 

CONTINGENT  WILL.  I.  2;n— 235. 
definition  of,  I.  231. 

cases'where  wills  construed  as  contingent,  I.  233  n. 
court  cautious  in  so  construing  a  will,  I.  232. 

evidence  of  adherence  cannot  establish  will  in  terms  oonditiona],  I.  234. 
where  contingency  uncertain  at  testator's  death  probate  granted  immediateljrv 

I.  234. 

conditional  codicil  when  admitted  to  probate,  I.  235. 

condition  must  be  part  of  duly  executed  will  since  Wills  Act,  I.  235. 

CONTINUANCE  OF  SUITS.    (See  Revivor.) 

by  executor  or  administrator,  where  cause  of  action  survives.  II.  91, 6<  aeq, 
now  regulated  by  Order  XVII.  R.  S.  C.  1883,  II.  91,  el  seq,.  III.  242. 

CONTRACT.    (See  Action,  Covenant,  Exbcutob,  liabilities,  Uemedibb.) 

for  sale  of  land,  conversion  affected  by,  I.  784,  785.     (See  CONVBBSION,  EsTAIi; 
quanlUy  in  possession. ) 
sale  of  land  superseded  by  devise,  II.  25  n. 
specific  performance  of  contract,  II.  25  u. 
interim  rents  in  such  case,  I.  784  u. 
rights  of  executor  on  testator's,  II.  2,  et  seq.^  20  n.,  25  n. 

founded  on  personal  considerations  not  go  to  executor,  II.  3  n.,  39. 
action  for  breach  of  promise  of  marriage  does  not  survive,  II.  13, 14. 
executor  may  sue  on  his  own  contracts,  II.  79,  el  seq, 

either  in  his  own  name  or  in  representative  capacity,  II.  79. 
or  in  both,  II.  82. 
executor  may  sue  on  coutructs  of  testator  when  right  of  action  accmea  in  his 
own  time,  II.  82,  el  seq, 

where  contract  with  testator  and  his  assigns,  II.  83. 
property  contracted  for  by  testator  will  pass  if  described  in  will  as  his  actually, 

II.  495. 

executor  liable  on  testator's  contracts  generally,  II.  22  n..  III.  222,  elseq,^  279  n., 
311.     (See  CONVEBSION.) 

even  though  not  named.  III.  224. 
not  liable  on  contracts  for  personal  service.  III.  224.  225. 
not  liable  for  breach  of  promise  of  marriage.  III.  225  n. 
executor's  liability  where  testator  a  joint  contractor,  III.  240 — 249, 290  n. 
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CONTRACT.— Om/miierf. 

ezecotor's  liability  on  his  own  contracts  as  executor,  III.  288.  H  seq. 

personally,  III.  292,  et  seq,,  312  u. 
agroemeut  for  testamentary  provision,  I.  38S  n. 
against  contest  of  will,  I.  3^  n.,  398  n. 
by  predecessor  in  office,  II.  113  n. 

CONTRIBUTION, 

to  share  of  after-bom  child,  I.  241  n. 

among  ezecotor*s  sureties,  I.  642  n. 

preference  of  liability  for,  II.  211  n. 

presentment  of  claim  for,  II.  238  u. 

among  co-executors,  III.  397  ii. 

among  legatees,  for  debts,  II.  800  n. 

among  co-contractors  or  partners,  III.  248,  290  n. 

CONTRIBUTORIES, 

under  Companies  Act,  III.  250.     (/SieeSHABBS.) 

CONVERSION.    {See  Residue,  Tenant  poe  Life.) 
of  property  in  equity,  I.  783,  el  aeg.,  800  n.,  et  neq. 

land  considered  as  money,  and  money  as  land,  I.  .783, 800  n.,  818  n. 
what  amounts  to  a  direction  for,  I.  783  n. 

will  of  land  converted  into  personalty  entitled  to  probate,  I.  387  n.,  468  n^ 
472.  783  n. 

will  of  personalty  converted  into  land  not  entitled  to  probate,  I.  472. 

proceeds  of  sale  of  land  liable  to  be  laid  out  in  land  not  personalty  or  sub- 
ject to  probate,  I.  785  n. 

land  contracted  to  be  sold,  I.  785,  III.  265—267. 

the  law  is  the  same  where  the  sale  is  compulsory,  I.  785  n.,  792. 

money  covenanted  to  be  laid  out  in  land,  I.  785. 

"out  and  out,"  by  will,  I.  786. 

for  particular  purposes  which  fail,  I.  787,  el  neq, 

capacity  to  take  after  failure,  I.  802  n.,  II.  270  n. 

surplus  after  satisfying  purposes  of  sale.  I.  806  n. 

when  conversion  takes  effect,  I.  802  n.,  803  n. 

what  law  governs,  I.  800  n. 

when  property  once  vested  no  equity  to  have  reconversion,  L  787  n.,  789  n. 

mixed  fund  from  produce  of  sale  of  real  and  personal  estate,  I.  787—790. 

by  trustees  of  an  infant,  I.  790. 

real  property  purchased  with  partnership  capital.  I.  790. 

by  committees  of  a  lunatic,  I.  791. 

of  property  of  a  lunatic  under  53  Vict.  c.  5,  and  7  &  8  Vict.  c.  18»  I.  792. 

election  to  take  it  in  actual  state,  I.  783  n.,  801  n. 

the  Crown  has  no  equity  to  call  for,  I.  783  n. 

order  for  sale  in  administration  action  effects  conversion  from  its  date^ 
I.  783  n.,  800  n. 
of  assets  into  authorized  investments, 

duty  of  executor  to  make,  II.  699—704.     (See  II.  455—458.) 

where  there  is  a  trust  for,  II.  695—698,  698  n. 

where  executor  has  discretion  to  postpone,  II.  457, 698  n.,  701,  703  n. 

where  postponement  is  for  benefit  of  estate,  II.  698  n.,  702. 

where  postponed,  how  capital  and  income  distinguished,  II.  696  n.,  701  n^ 
702,  703  n. 

where  the  will  contains  no  direction,  II.  702,  703  n. 

where  there  is  a  prohibition  or  presumption  against,  II.   458,  696  n.,  701 
n.,  704. 

of  realty  and  personalty  into  a  mixed  fVind,  II.  544  n.,  556,  III.  165. 

consequences  of  neglecting  to  do  so.  III.  342. 

what  are  authorized  investments,  III.  338 — 341. 
of  property  by  devaaiavit,  III.  607. 

CONVICT  FELON.     (See  Felon.  ) 

administration  to,  no  longer  granted  to  crown,  I.  512. 

legacy  to,  who  is  entitled  to  receive,  II.  740. 

legacy  to  wife  of,  II.  731. 

fr&e  of,  may  make  a  will  apart  from  Married  Woman's  Property  Act,  I.  90. 
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CO-PARCENERS, 

whether  boand  to  bring  land  into  hotchpot,  II.  881  n. 

COPYHOLD, 

assets  marshalled  against,  III.  210. 

whether  ezecutors  can  distrain  for  rent  ont  of,  II.  118. 

fines, 

action  for,  passes  to  executor  of  lord,  11.  46. 

executor  must  be  admitted  and  pay  his  fine.  III.  276. 
what  words  will  pass,  II.  328  n.,  468  n. 

trnst  or  mortgage  estates  in  do  not  pass  to  executor  under  Conveyancing  Act| 
1881 . . .  III.  122  n. 

COPYRIGHT, 

executor's  interest  in,  II.  40  n. 

CORN, 

action  for  cutting  growing  com, 

does  not  survive  to  executor,  II.  6.    (See  11.  7,  8.) 
9eeti8f  if  cut  and  carried  away,  II.  7,  8. 
when  growing  com  passes  to  executor,  I.  835.    (See  Emblements.) 

CORONER'S  INQUEST, 

when  removable  by  certiorari  and  traversable  by  executors,  II.  96  n. 

CORPORATION, 

aggregate, 

whether  it  can  be  executor,  I.  270. 

appointment  of  syndics  to  receive  administration,  I.  270. 
accepted  as  surety  to  administration  bond,  I.  623  n. 
l^acies  of  books,  etc.,  to  certain,  free  from  dut^,  III.  82. 
succession  duty  payable  by.  III.  54. 
presentment  of  claim  by,  II.  240  n.,  242  n. 
when  may  take  under  will,  II.  270  u. 
foreign  when  may  take  gift,  II.  270  n.,  271  n. 
when  may  take  land,  II.  271  n.,  285  n. 

municipal,  when  may  take,  II.  274  n.  » 

devise  to  charitable  or  religious,  II.  285  n.,  286  n. 

for  charitable  use,  II.  320  n. 
misnomer  as  legatee,  II.  427  n.,  431  n. 
sole, 

may  be  executor,  I.  270. 

lease  to,  and  his  sncoessors,  goea  to  his  executors,  I.  811. 
chattels  which  go  to  his  successors  like  heir-looms,  I.  849. 
dkosen  in  action  go  to  his  executors  and  not  his  successors,  II.  47. 

except  by  custom,  II.  47. 
misdescription  of  in  a  will,  II.  425  n. 

CORPSE.    (See  Dead  Body.) 

CORRECTION.    (See  Rectification,  Construction.) 
of  error  in  will  in  probate,  I.  423  n. 

by  Court  of  Construction,  II.  3ti7. 

COSTS.    (See  Attorney,  Solicitor.) 
in  Probate  Division, 

in  discretion  of  conrt,  I.  448,  449  n. 

but  generally  follow  event  where  action  tried  by  jury,  I.  401,  449. 
party  citing  executor  to  prove  in  solemn  form,  when  liable  to,  I.  399,  400. 
distinction  between  next  of  kin  and  legatee,' I.  400.     (See  also  I.  452.) 
liability  of  heir  at  law  to,  I.  402. 
in  what  cases  decreed  out  of  the  estate  of  deceased,  I.  450—453. 
when  executor  will  be  condemned  in,  I.  451. 
costs  of  interveners  depend  on  circamstances,  I.  299  n.,  453. 
security  for,  when  executor  will  be  ordered  to  give,  I.  452,  453. 
what  coets  are  included,  I.  454. 
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COSTS.— CbiUtnated. 

on  contest  of  wiU,  I.  450  n.,  II.  194  n. 
on  withdrawal  of  cayeat,  I.  455  n. 
on  remoYal  of  administrator,  I.  722. 
expenses  of  administration  inclade  probate  costs,  II.  193  n. 
and  foreign  probate,  II.  193  n. 
in  actions  at  law  hy  executors  and  administrators, 

in  what  cases  they  are  liable  to,  upon  a  nonanit  or  Terdict  •g^faM*  Uiem,  IL 

85  n.,  94,  III.  468. 
when  entitled  to  costs  out  of  the  fnnd,  III.  468. 
the  executor  may  be  compelled  to  give  security  for,  III.  468. 
in  actions  of  law  against  executors  and  administrators, 
ibr  the  defendant.  III.  468,  545. 
executor^s  liability  to  costs,  III.  545. 

where  be  is  made  a  party  under  Ord.  XVII.,  III.  461  n. 
on  Judgment  of  assets  in  fiUuro,  III.  546. 
in  action  for  death,  II.  32  n. 

on  administration  bond,  II.  211  n. 
on  preferred  claim,  II.  213  n. 
for  construction  of  will,  I.  449  n. 
affected  by  failure  to  give  notice  of  appointment,  II.  232  n. 
to  make  presentment  of  claim,  II.  234  n. 
and  affidavit,  II.  241  n. 
by  condition  in  will  requiring  additional  costs  as  penalty,  II.  686  a. 
security  for,  on  revival  of  action,  II.  101  n. 
on  contest  of  will,  I.  385  n. 
in  suits  in  equity  by  and  against  executors,  etc..  III.  639. 
of  suit  to  secure  legacy  to  an  infant,  II.  719. 
in  administration  action.  III.  493,  639. 

of  the  executor  out  of  the  fund.  III.  639. 
cases  in  whicb*executor  personidly  liable  for,  III.  640. 
executor  entitled  to  except,  forspeciid  reasons,  III.  640,  641. 
misconduct,  III.  640. 
bringing  useless  action.  III.  641. 
costs  except  for  misconduct  nd  between  solicitor  and  client.  III.  641. 
if  condemned  in  costs  appeal  will  lie  for  executor,  III.  641. 
where  executor  debtor  to  estate.  III.  641. 
where  one  of  two  a  debtor.  III.  641. 
principle  of  costs  being  disallowed  in  such  case.  III.  642. 
costs  of  defaulting  executor  becoming  bankrupt.  III.  642. 
cases  where  defaulting  executor  allowed  costs.  III.  643. 
priority  of  executor's  costs.  III.  643. 
of  executor  of  defaulting  trustee,  III.  643,  644. 
what  allowed  under  "costs,  charges,  and  expenses,*'  III.  644. 

order  giving  may  be  appealed  from.  III.  644. 
"  costs  "  will  not  indude  **  charges  and  expenses."  III.  494. 
"moderation  "  of  costs,  lU.  644.     (See  III.  433.) 
of  solicitor  trustee,  III.  425—429,  645. 
in  an  action,  III.  427  n.,  645,  646. 
of  plaintiff  in  action  out  of  fund,  III.  646. 
of  legatee  plaintiff.  III.  646,  647. 

right  of  creditor  to  solicitor  and  client  costs,  III.  615,  647. 
of  creditors  coming  in  under  the  decree.  III.  648. 
whether  costs  payable  out  of  particular  fund  or  general  estate,  HI.  648, 
649. 
of  administration  of  real  estate,  III.  649. 
when  plaintiff  shall  pay  executor's  costs,  III.  650. 
of  useless  proceedings  brought  by  legatee.  III.  650,  651. 
executor  cannot  sue  infcrmd  pauperis.  III.  486. 
of  production  of  original  will,  I.  668. 

COUNSEL  FEES.    (See  Solicitor.) 

COUNTERCLAIM.     (See  Skt-opp.  ) 

cannot  be  made  against  executor  as  such  in  same  action  as  against  him  penon- 

aUy,  II.  82  n..  III.  456,  521  n. 
when  defendant  cannot  rely  on  as  defence  to  action,  III.  455  n 
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COUNTS, 
joinder  of, 

in  actions  by  ezecntors,  III.  452,  521. 
in  actions  against  execntors,  III.  521,  522. 

COUNTY  qOUET, 

where  personalty  is  under  200/.  and  real  estate  ander  3001.  has  jurisdiction  of 
the  Court  of  Probate  in  contentious  business,  stat.  21  &  22  Vict.  c.  95,  s. 
10 ...  I.  359,  360. 
Probate  Division  has  power  to  remit  proper  cases  to,  I.  360. 
rules  of  practice  as  to  proceeding  in,  I.  360. 

appeal  from  County  Court  to  Divisional  Court  of  Probate  Division,  I.  361. 

where  personalty  of  intestate  under  100/.,  widow  and  children  may  in  certain 

cases  invoke  jurisdiction  of  County  Court  in  non-oontentions  business,  I.  361, 

542. 

children  of  poor  widows  dying  intestate  may  do  the  like,  I..  362,  543. 

any  executor  may  sue  and  be  sued  in  County  Court  as  if  he  were  a  par^  in  bis 

own  right,  III.  469,  554. 
legacy,  etc.,  not  exceeding  50/.  recoverable  in,  III.  519. 

a  question  of  decadavU  may  be  tried  in  such  a  suit.  III.  519  n. 
jurisdiction  in  equity  to  be  exercised  by,  in  suits  by  creditors,  etc.,  where  estate 
does  not  exceed  500/.,  III.  519,  614,  668. 
judge,  etc.,  of  Connty  Courts  to  have  power  of  judge,  etc.,  of  Chancery 

Division,  III.  668. 
where  amount  of  subject  matter  of  suit  exceeds  limit,  suit  may  be  remitted 

to  Chancery  Division,  III.  668. 
in  which  of  the  County  Coarts  proceedings  shall  be  taken,  III.  614  n.,  669, 

670. 
transfer  of  suit  from  one  County  Court  to  another,  III.  670. 
rules  and  orders,  III.  671. 

when  administration  action  may  be  brought  in,  III.  614. 
transfer  of  administration  action  to,  III.  614. 
decision  of  question  without  administration.  III.  615. 
partial  administration,  III.  671. 
injunction,  III.  671. 
parties  aggrieved  may  appeal,  III.  672. 
how  money  may  be  paid  into  County  Court,  III.  669. 

COURT  OF  ARCHES, 
what  it  is,  I.  683  n. 

COURT  OP  PROBATE.    {See  Pbobatk— Administration—County  Coubt.) 
substituted  for  the  Ecclesiastical  Courts  universally  by  20  &  21  Vict.  c.  77, 

I.  337—339. 
now  by  the  Judicature  Acts,  consolidated  into,  and  forms  a  Division  of  the 

Supreme  Court  of  Judicature,  I.  340. 
testamentary  jurisdiction  to  be  exercised  in  the  Queen's  name  by  this  court, 

I.  339. 
to  have  throughout  all  England  the  same  powers  as  the  Prerogative  Court  of 

Canterbury,  I.  340. 
to  have  the  power  of  citation,  I.  323. 
practice  of  the  court  to  be  according  to  that  of  the  Prerogative  Court,  I.  384 

ibid.  n. 
rules  and  orders  to  be  made  for  regulating  procedure  of,  I.  384. 
rules  of  evidence  in  common  law  courtfl  to  be  observed,  I.  403. 
establishment  in  the  United  States,  I.  341  ii. 
jurisdiction  in  the  United  States,  I.  481  n.,  II.  665  n. 
exclusive  of  chancery,  I.  344  n.,  483  n. 
jurisdictional  facts,  I.  482  n. 

residence  of  decedent,  I.  352  n. 
presumption  as  to,  I.  677  n.,  678  n. 
to  grant  probate  and  letters,  I.  483  n  ,  611  n. 
to  revoke  letters,  I.  708  n. 

probate,  I.  692  n.,  708  n. 
to  construe  will,  I.  710  n.,  III.  666  n. 
to  determine  liabilities,  I.  710  n.,  II.  51  n.,  53  n. 
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COUBT  OF  PROBATE.— am<t»iMJd. 

to  establish  debts,  II.  247  n.,  251  u.,  III.  666  n. 
to  relieve  for  uon-preseDtment,  II.  245  n. 
to  settle  aocoants,  11.  Ill  u..  III.  665  d.,  667  n. 
to  sell  real  estate,  II.  132  d. 

to  decree  distribution  and  payment  of  legacies,  III.  665  n. 
to  order  transfer  of  tmst  funds,  III.  138  n. 
to  determine  devastavit.  III.  353  n. 
procedure,  on  equitable  principles,  I.  543  n. 

the  executor  cannot  rely  on  his  right  in  any  other  court  without  the  produolioii 
of  the  copy  of  the  will  certified  under  the  seal  of  the  court,  I.  346— *348. 
but  he  derives  his  title  from  the  will  and  not  from  the  probate,  I.  354. 
courts  of  equity  are  courts  of  construction  of  wills,  I.  355. 
and  so  were  the  ecclesiastical  courts,  T.  356. 
but  the  Court  of  Probate  is  not,  I.  356. 
Court  of  Probate  has  power  to  require  attendance  and  examine  witnesaes,  etc,  L 
357,  ibid.  n. 
and  to  order  production  of  deeds,  etc.,  I.  357. 
and  of  testamentary  papers,  I.  373. 
and  to  enforce  orders,  I.  357. 
judge  of  the  court  may  amend  grants  of  probate  made  before  Jan.  11,  1858...  L 

358. 
grants  made  before  the  Probate  Act  which  were  void  or  voidable  by  reason  of  there 

not  being,  or  being  bona  notabilia^  valid,  if  not  already  revoked,  I.  359. 
second  and  subsequent  grants  to  be  made  where  the  original  will  or  letters  of  ftd* 

ministration  are  deposited,  I.  359. 
disputed  will  to  be  lodged  in  registry,  I.  375. 
place  of  deposit  of  will  under  control  of,  I.  375,  466. 

of  living  persons,  I.  378. 
calendars  of  grants  of  probate,  etc.,  to  be  made  in  principal  registry  of,  L  376  n. 

copies  of  calendars  to  be  transmitted  to  district  r^ristries,  etc.,  L  376  n. 
official  copies  of  wills  to  be  obtained  on  payment  of  fees,  I.  376  n. 
original  will,  production  of,  how  obtained,  I.  377. 
district  registries  to  be  established  under  control  of,  I.  381. 

probates,  etc.,  may  be  granted  in  common  form  by  district  refl^Btracs  upon 
affidavit  that  testator  had  a  fixed  place  of  abode,  I.  382. 
affidavit  to  be  conclusive  for  authorising  grant  of  probate,  1.  382. 
district  registrar  not  to  make  grants  when  there  is  a  contention,  I.  382. 
proof  of  wills  in  solemn  form  is  contentious  business,  I.  391. 
practice  respecting,  I.  392,  elseg.     (iSiee  Probate. ) 

must  transmit  to  principal  registry  notices  of  applications  for  probate  and  rs- 
oeive  certificate,  I.  383. 
also  lists  of  grants  of  probate,  I.  383. 
to  preserve  original  wills,  I.  384. 
appeal  from,  to  Court  of  Appeal,  I.  684. 

rules  respecting  appeals,  I.  684. 
no  suit  for  legacies  to  be  entertained  by,  III.  663. 
nor  for  distribution  of  residues.  III.  664. 

COURTS.    (See  United  States  Courts.) 

COURTS  BARON, 

certain  under  the  old  law  had  probate  of  wiUs,  I.  337. 

COUSINS, 

who  can  take  under  description  of,  I.  375 — 377. 

*^ first  and  second  cousins,"  II.  376. 
degree  of  kindred  of,  I.  498,  et  seq.,  II.  912  n. 

a  first  cousin,  twice  removed,  is  in  the  same  degree  as  a  leooBd  eooeiau    L 
499.     (Seell.  376.) 

COVENANT, 

not  to  revoke  a  will,  I.  174,  et  seq. 
actions  of,  survive  for  executor,  II.  2,  3. 

not  where  the  covenant  is  joint.  III.  448.  449. 
unless  the  interest  is  several.  III.  449,  450. 
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COVENANT.— am(i»tt«/. 

where  actions  ou  covenants  real  descend  to  the  heir,  II.  15,  e(  seq. 
immaterial  that  a  breach  was  incurred  in  ancestor's  life,  II.  15. 

unless  the  personal  estate  was  prejudiced,  II.  18. 
to  pay  rent,  when  the  executor  cannot  sue  on,  II.  40  n.  (0. 
where  actions  ou  covenants  real  pass  to  executors,  II.  14 — IH,  19.  20,  24  n. 
actions  on  covenants  real  by  executor  of  reversioner  for  years,  II.  20. 
on  covenant  with  testator  to  perform  something  on  a  day  which  happens 
after  bis  death,  II.  83. 
actions  of,  survive  against  executor.  III.  222,  284  n. 
though  not  named,  III.  224. 
though  testator  himself  not  lx>und,  III.  227. 

unless  personal,  ns  a  covenant  to  instruct  an  apprentice,  III.  224,  225. 
joint  covenants,  III.  240,  et  »eq. 
covenant  to  repair.  III.  226. 

covenant  to  discharge  a  lessee  of  quit-rentH,  III.  226.     (See  II.  655  n.) 
covenant  concerning  the  realty,  III.  253,  254. 
as  between  landlord  and  tenant,  III.   254.     (See  Executor,  liability, 

after  assignment.  III.  255—262.     (Sir  II.  655  n.) 
for  non-payment  of  rent.  III.  2(>1,  et  tteq. 
on  covenant  to  repair,  III.  262. 
debts  due  by, 

their  former  priority  of  payment  by  executor,  II.  257. 
abolished  by  Hinde  Palmer's  Act,  II.  257. 
implied, 

no  action  lies  against  executor  upon,  unless  broken  in  lifetime  of  testator, 

III.  255. 
what  shall  constitute,  III.  255  u. 
executor  selling  lease  entitled  to  require  from  purchaser  a  covenant  for  indemnity, 
m.  255. 
not  bound  to  enter  into  covenants  for  title.  III.  255.  320  n. 
by  Lord  St.  Leoqard's  Act  executor  selling  lease  or  property  held  on  chief 
rent  not  liable  for  covenants,  II.  655  n. 

CREDITOR.     (See  Debts.  ) 

citation  of  executor  by,  to  prove  the  will,  I.  373. 
citation  of  next  of  kin  by,  I.  :C3,  516. 

cannot  dispute  the  validity  of  a  will  unless  he  has  had  a  grant  of  administration, 
I.  339,  519. 
nor  deny  an  interest,  I.  516  n.,  519. 

aecua  where  he  has  a  grant  of  administration,  I.  519. 
when  he  is  bound  to  bring  in  the  administration,  I.  519  n. 
grant  of  administration  to,  I.  516,  ei  seq,,  533  n.,  708  n.     (See  Administbation,) 
who  is  for  purpose  of  grant,  I.  518. 
effect  of,  as  to  the  debt,  II.  629. 

not  to  be  revoked  for  a  creditor  of  a  larger  amount,  I.  690. 
nor  on  application  of  creditor,  I.  690. 
grant  of  administration  de  homs  lum,  I.  574  u. 
grant  of  ancillary  administration,  II.  926  n. 
grant  of  administration  to  cum  t^tamento  anneiro.  I.  556. 
grant  of  administration  to  durante  minoritaie,  I.  578  n. 
grant  of  administration  to  durante  abaentid,  I.  596. 
appointed  executor, 

effect  of  appointment,  II.  628 — 631. 
by  one  of  several  debtors,  II.  630. 
creditor  sole  executor,  II.  629. 

one  of  several  executors,  II.  630. 
action  by  creditor  administrator,  for  his  own  debt,  against  executor 

de  8on  tort,  II.  630. 
if  he  renounce  he  may  sue  his  co-executor,  I.  336,  II.  151,  630. 
legacies  to  creditors  who  have  compounded  with  testator  have  no  preference  ia 

abatement  to  other  legacies,  II.  671. 
bequest  to.  duty  on,  III.  78— -85. 

whether  it  abates  by  death  of  creditor.  II.  498. 
power  of  executor  to  prefer,  II.  i:k>  n.,  231,  III.  492  n.,  536  n. 
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CREDITOR.— Qmiinued. 

how  controUed,  II.  256,  257. 
his  right  to  make  a  legatee  refuud,  II.  797.     (See  also  II.  656.) 
right  of,  against  administrator  durante  minoriiaie,  I.  584. 
priority  of  creditor  to  all  leeatees,  II.  653,  et  aeq, 
as  to  voluntary  debts,  II.  217—654. 
as  to  ooDtingent  debts,  II.  654,  ei  9eq, 

when  a  legatee  most  give  security  against,  II.  656. 
effect  of  Stat.  22  &  23  Vict.  c.  35,  s.  27,  as  to  contingent  liabilities,  11.  655  n. 
as  to  debts  of  which  the  executor  has  no  notice,  II.  656,  et  eeq. 
after  notice  to  ^fiud  in  claims,  executor  not  to  be  liable  for  debts  after  dia- 
tribution  of  the  assets  of  which  he  had  not  then  jiotioe,  stat.  22  &  23 
Vict.  c.  36,  8.  29,  II.  657. 
how  far  it  may  be  barred  in  a  suit  for  administration  of  assets,  II.  658—600. 
(See  III.  589.) 
he  may  prove  his  debt  as  long  as  there  is  a  fand  in  conrt,  etc.,  II.  658. 
case  where  some  legatees  have  received  their  legacies,  and  some 
not,  II.  659. 
priorities  of.  Fettled  by  lex  fm,  III,  112. 
who  misleads  an  executor  cannot  complain  of  a  deficiency  in  the  assets,  II. 

656  n.,  III.  542,543. 
property  assigned  in  fraud  of,  III.  124. 
bequest  in  satisfaction  of  debt,  II.  609  n, 
may  require  inventory,  II.  181  n. 
may  require  security,  I.  634  n. 

may  apply  for  revocation  of  administration,  I.  708  n. 
may  question  release  by  executor,  II.  134  n. 
may  apply  for  sale  of  land,  III.  171  n.,  178  n. 
may  enforce  testamentary  charge  on  land,  III.  198  n. 
may  enforce  collateral.  III.  221  n. 
right  to  bring  action,  III.  471  n. 
may  sue  on  administration  bond,  I.  648  ii. 
may  sue  heirs  and  devisees,  III.  205  n. 
may  sue  legatees,  for  refunding.  III.  HOO  n. 
may  marshal  assets,  III.  219  n. 

remedies  in  equity  for ^  III.  589,  et  seq,    (See  Administration,  Remedies.) 
of  deceased  partner,  rights  of,  III.  243,  et  seq. 

of  executor  carrying  on  testator's  trade,  and  of  testator,  their  rights  respect- 
ively, III.  304—312. 
for  his  own  demand,  III.  589. 
suing  on  behalf  of 'himself  and  the  other  creditors.  III.  589,  614,  615. 

entitled  to  costs,  III.  615. 
payment  by  executor  afler  decree,  II.  256. 

creditors  paid  in  part  before,  shall  receive  no  more  ontil  the  others  are  paid 
proportionably,  II.  257. 
but  in  taking  account  executor  may  stand  in  place  of  creditor  so  paid, 
II.  25  n. 
may  obtain  an  order  for  the  administration  of  the  estate,  III.  612,  614,  615. 
procedure  as  to.  III.  612,  613. 

only  bound  by  order  for  general  administration.  III.  491. 
may  proceed  by  originating  summons,  III.  487,  612. 
ancorroborated  daim  by,  III.  277, 278,  611. 

suit  in  County  Ck>urt  by,  where  estate  to  be  administered  shall  not  exceed  5001., 
III.  668. 

CREMATION, 

legal  method  of  disposing  of  corpse,  II.  165  n.,  III.  302  n. 

semble,  executor  entitled  to  expenses  of  thus  disposing,  II.  165  n.,  III.  303  n. 

CRIMINAL.    (See  Felon,  Traitor.) 

CRIMINAL  CONVERSATION, 

when  action  survives,  II.  20  n.,  26  n. 

CROPS,  GROWING.     (See  EMBLEMENTS,  and  II.  471.) 
when  within  Bills  of  Sale  Acts,  I.  835  n. 
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CROWN, 

debts  dae  to, 

their  precedence,  II.  190. 

what  sort  of  debts,  II.  191. 

by  simple  contract,  II.  190,  221. 
whether  debts  having  precedence  by  statate  are  to  be  preferred  to  Crown 
debts,  II.  192. 
executor,  surety  for  testator  to,  paying  debt  has  Crown's  priority,  II.  265  n. 
ancient  jewels  of,  heirlooms,  I.  845. 
ancient  right  of,  to  administration  to  intestates,  I.  479. 

right  of,  to  personalty  of  person  dying  intestate  without  next  of  kin,  I.  509 — 511. 
right  of,  to  moiety  where  such  person  dies  leaving  a  widow  only,  I.  509,  510. 

except  where  affected  by  Intestates  Estates  Act,  1890.  .  .  I.  510  n. 
how  administration  granted  to,  I.  510,  511. 

presents  to  benefices  vacant  at  death  of  bishop  where  advowson  part  of  temporali- 
ties, I.  806,  809. 

CUMULATIVE  LEGACIES, 

doctrine  of,  II.  602,  et  seq.     (See  also,  as  to  legacies  in  codicils,  I.  219,  II.  604 
n.,  609  n.) 
where  there  is  no  internal  evidence  of  intention,  II.  602. 
where  there  is  internal  evidence  of  in*tention,  II.  604. 
parol  evidence  of  testator's  intention,  II.  606—609. 
when  a  codicil  giving  a  snbstitnted  legacy  shall  be  considered  as  revoking  a 
former  codicil,  I.  219. 

CURRENCY, 

in  what  legacies  to  be  paid,  II.  758,  etseq, 
payment  of  debts  in  depreciated,  III.  358  n. 

CUSTOMS, 

of  London  and  York,  distribution  under,  II.  841,  929. 

"  CY'PBES,'' 

performance  of  condition,  II.  578  n.,  579  n. 
cases  where  charitable  intent  executed,  II.  284,  312,  313  n. 
,  discretion  in  trustee,  II.  314  n. 

DAMAGES     (See  Executor,  Liability.) 

recovered  against  executors  for  injuries  by  deceased  to  the  property  of  another, 
in  what  order  payable,  II.  222. 
for  dilapidations  against  the  executors  of  a  late  incumbent  of  a  benefice,  II. 
222,  223. 
against  surety  on  executor's  bond,  I.  637  n. 
in  common  law  action  on  bond,  I.  651  n. 
measure  of  in  action  for  death,  II,  33  n. 
punitive,  in  action  for  death,  II.  33  n. 
go  to  whom,  in  action  for  death,  II.  34  n. 

DATE, 

of  will,  proof  of,  I.  4  n. 
not  conclusive,  I.  102  n. 
holographic  must  have,  I.  147  n. 

DE  BONIS  NON.    (See  Administration.) 

DE  RATION ABILI  PABTE  BONOBUM, 
writ  of, 

lay  at  common  law  for  a  wife  and  children  to  recover  their  thirds  of  the  per- 
sonalty against  the  executors  of  the  husband,  I.  2. 
•  form  of  writ,  ibid^ 

sons  and  daughters  might  join  in  the  writ  as  ^*puerif^*  I.  2  d. 
controversy  whether  this  was  the  general  law,  or  only  prevailing  by  custom 
in  particular  places,  I.  3. 


874  GENERAL    INDEX. 

DEAD  ?ODY, 

no  property  in,  II.  28  d.,  165  n. 

executors  have  right  to  poesession  of,  II.  165  n. 

are  responsible  for  burial  of,  II.  165  ti. 
direction  by  will  as  to  disposal  of,  not  enforceable,  II.  166  il« 
cremation  of,  legal,  II.  165  n. 

executors  have  property  in  coffin  and  shroud,  I.  846. 
action  for  mutilation  of,  II.  28  n. 

DEAF, 

capacity  of,  to  make  a  will,  I.  18,  19. 

DEAF  AND  DUMB, 

capacity  of  to  make  a  will,  I.  16,  19. 

DEATH, 

action  by  executor  against  person  who  caused  the  death  of  the  testator,  II.  8, 

elBeq.,  32  n. 
of  plaintHQT,  consequences  of,  II.  91,  et  seg.,  100  n.    {See  Abatement,  Ezxcutiok, 
Revivor.) 
between  verdict  and  judgment,  II.  91,  94, 95. 
entry  of  judgment,  nunc  pro  <«wtc,  II.  95. 
after  final  judgment,  II.  96,  III.  468. 
after  judgment  and  before  execution,  II.  95. 
of  defendant.    {See  Abatement,  Execution,  Revivor.) 
between  verdict  and  judgment,  II.  91. 
after  final  judgment,  II.  96,  III.  550. 
in  execution,  III.  551,  552.     {See  II.  95.) 
of  two  persons  by  shipwreck  or  other  common  cauae;  which  is  to  be  taken  to 

survive,  I.  494,  555,  II.  59.     {See  also  II.  497,  498  n.,  II.  583.) 
of  testator,  when  presumed,  I.  345  n.,  359  u.,  378  u.,  678  n. 
evidence  of.  III.  485. 

administration  not  granted  on  civil  death,  I.  92  n. 
presumption  of,  from  long  absence,  I.  546  n.,  573  n. 
revocation  of  letters  on  disproof  of,  I.  699  n. 
of  legatee,  I.  378  n.,  II.  738. 
when  it  operates  as  revocation  of  continuing  guarantee,  III.  279. 
authority  of  attorney  determined  by  death  of  client,  II.  98. 
"  In  case  of  the  death  ''  of  a  legatee,  meaning  of  this  expression,  II.  567. 
death  coupled  with  a  contingency,  II.  569  n. 

of  testator  will  speaks  from,  as  to  property  comprised  in,  I.  4,  5,  260,  et  se;., 
II.  339,  641. 

DEBENTURE  STOCK.    {See  Railway  Debentures,  Shares.) 
not  within  Mortmain  Acts,  II.  294. 
what  words  in  Will  will^pass,  II.  476,  636  n.    {See  Ademption.) 

DEBT, 

charge  of  on  realty,  I.  780,  et  9eq,,  III.  190  n.,  et  aeq.    {See  Estate,  QuatUity  ta 

Possession,) 
may  be  deducted  from  the  affidavit  of  account  for  probate  duty  where  deceased 

domiciled  in  United  Kingdom,  I.  727,  II.  165  n. 
for  presentment,  proof  and  allowance  of  debts.    (iSSse  Presentment.) 
payment  of  debts  by  executor  or  administrator,  II.  186,  el  seq. 
when  he  becomes  liable  for  them,  III.  589. 

all  debts  must  be  paid  before  any  legacies,  II.  653,  et  seq,    {See  Creditor.) 
contingent  debts,  II.  218—222,  225  n.,  654,  et.  seq. 

legatee  must  give  security  against,  II    654. 
executor  may  receive  payment  in  another  state,  I.  363  n. 
probate  validates  prior  payment,  I.  364  n. 
payment  by  residuary  legatee  giving  bond,  I.  626  n. 
in  wrong  order,  breach  of  bond,  I.  641  n. 

executor  liable,  II.  216  n. 
by  turning  over  property  of  insolvent,  II.  134  n. 
executor's  power  to  pledge  or  mortgage  for,  II.  138  n. 
before  distribution,  II.  225  n. 
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DEBT.— Cmltiiiied. 

by  order  of  coart,  II.  225  d. 

jariiidictioii  as  to  debts,  II.  249  n.,  250  n.,  III.  666  n. 
eqaitable  jorlsdictioD,  11.  251  n. 
of  debts  barred  by  stAtute  of  limitations,  II.  225  d. 
of  gamiDg  debts,  II.  225  n. 
of  doobtftil  debts,  II.  *.^25  ii. 
without  formal  allowance,  II.  249  n. 
by  execator's  note,  II.  226  n. 
in  depreciated  currency,  II.  226  n.,  III.  358  n. 
payment  of,  as  between  capital  and  income,  II.  696  n. 
debts  of  which  executor  has  no  notice,  II.  229,  et  neg.,  656,  III.  324. 
executor  not  liable  for  debts  after  distribution  of  assets  of  which  he  had  not 

then  notice.    Stat.  22  &  23  Vict.  c.  35,  s.  29,  II.  657. 
voluntary  debts,  II.  217,  653. 

priority  oi  debts  among  themselves,  II.  187,  et  aeq,,  214  n.,  el  seq. 
with  respect  to  foreign  assets,  I.  261  n.,  II.  187—190,  III.  136  n. 
foneral  expenses,  II.  186. 
expenses  of  probate,  etc,  II.  186,  193  n. 
costs  of  administration  suit,  II.  186,  187. 
debts  due  to  the  crown,  II.  189,  190,  191,  265  n. 
preferred  taxes,  II.  198  n. 
debto  to  the  state,  II.  199  n. 

U.  S.  government  II.  213  n.,  214  n. 
state  institutions,  II.  199  ii. 
solicitor's  lien,  II.  189. 

debts  to  which  priority  is  given  by  statutes,  II.  191—193,  208  n.,  214  n., 
225  n. 
to  commissioners  of  stamps  where  credit  has  been  given  for  the  duty  on 

probate  or  letters  of  administration,  II.  190,  191. 
to  the  parish  by  overseer,  II.  191. 
to  a  friendly  society  from  its  officers,  II.  191, 192. 
to  paving  commissioners,  II.  192. 
regimental  debts,  II.  192. 

whether  these  debts  have  precedence  of  the  crown,  II.  192. 
priority  determined  by  what  law,  II.  210  n. 
by  directions  of  will,  II.  211  n. 
certain  bankpiptcy  rules  as  to  payment  of,  to  prevail  in  the  administration 
by  the  court  of  an  insufficient  estate,  II.  192,  264  n. 
all  bankruptcy  rules  as  to  not  imported,  II.  193  n. 
insolvent  estate  of  deceased  debtor  may  be  administered  in  Bankruptcy  on 

petition  of  creditor,  II.  193  n..  252  n. 
debts  of  record,  II.  200—208,  III.  240. 
judgments,  II.  200,  212  n. 

what  sort  of  judgment,  II.  200, 201,  212  n. 
registration  of  judgments,  II.  203. 
judgments  not  registered  to  have  no  priority,  II.  203. 
when  judgments  as  against  heirs  and  executors  must  be  re-reg- 
istered, II.  203. 
effect  of  not  registering,  II.  203. 
they  have  no  precedence  among  themselves,  II.  204. 
decrees  in  equity,  II.  204,  212  n.    (See  Decrees.) 

what  sort  of  dearees.  II.  204. 
recognizances,  II.  20.^. 
securities  by  statute,  II.  205. 
now  obsolete,  II.  205. 
statute  merchant,  II.  205. 
statute  staple,  II.  206. 

recognizance  in  nature  of  statute  staple,  II.  206. 
statute  void  for  want  of  formalities,  II.  207. 
joint  and  several  statute,  II.  207. 

statute  for  money  at  a  future  day,  II.  208,  218. 
debts  secured  by  lien,  II.  212  n. 
by  execution,  II.  211  n. 
by  testamentary  charge,  II.  568  n.,  560  n. 
debts  by  specialty,  II.  211  n.  217. 
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BEBT.^QnUinued. 

rent,  II.  217.     (See  Rent.) 

what  is  a  specialty  debt,  II.  217. 

priority  over  simple  coDtrnct  debtav  abolished  in  case  of  persona  dying 

after  December  3l8t,  1869 ...  II.  217. 
▼olantary  bond  or  covenant,  II.  217. 
bond  osnrions,  ores?  turpi  cauad^  II.  218. 
fotnre  and  contingent  debts,  II.  219 — 221. 

cannot  generally  be  paid  till  contingency  arise,  II.  219. 

in  case  of  insolvent  estates  aemhle  creditors  may  now  value  their 

debts  and  prove  at  once,  II.  219. 
as  to  payment  of  legacies  notwithstanding,  II.  653,  el  acq. 
qutare  whether  an  annnity  a  contingent  debt  since  Apportionment 
Act,  II.  220  n. 
by  simple  contract,  II.  221-^224,  265  n. 
dne  to  the  king,  II.  19(>,  221. 
dae  to  servants,  clerks,  workmen,  II.  222,  ibid.y  n. 
damages  recovered  against  execator  for  injuries  done  by  testator  to  the 

property  of  a  third  party  payable  as,  II.  222. 
partv  injured  by  demstcmt  is  a  simple  contract  creditor  of  execntor, 

in.  606. 
dilapidations  by  late  incumbent  of  !)enefice,  II.  222,  223. 
with  respect  to  payments  by  an  executor  de  son  iort^  II.  224.   (See  Exbcdtos 

DB  SON  TOBT.) 

an  executor  may  volnntarily  pay  an  inferior  debt  without  notice  of  a  su- 
perior, Ilk  229. 
he  may  plead  a  judgment  for  an  inferior  debt  without  notice,  II.  229. 
what  is  notice  to  bind  him,  II.  229. 

docketing  or  registration  of  judgments,  II.  203,  230,  et  aeq. 

unregistered  judgments  rank  as  simple  contract  debts,  II.  203, 

230. 
notice  of  unregistered  judgment  will  not  give  it  preference, 

II.  230. 
with  respect  to  other  debts  there  must  be  actual  notice,  II.  231. 
executor's  power  of  preference  among  creditors  of  equal  degree,  II.  256,  III. 
373  n. 
how  controlled  by  proceedings  at  law,  or  in  equity,  II.  256. 

he  can  make  voluntary  payments  after  action  commenced,  II.  256. 
he  cannot  pay  in  preference  after  a  decree  to  account,  or  after  judgment, 
II.  257. 
but  he  may  stand  in  the  place  of  the  creditors  he  has  paid,  IL 
226  n.,  257  n. 
a  creditor  partly  paid  by  an  executor,  will  receive  no  further  payment 
from  the  court  until  other  creditors  have  been  paid  proportionahly, 
II.  257. 
executor's  retainer  for  his  own  debt,  II.  258,  et  seq.j  267  n.     (See  Recainkb.) 
what  passes  by  a  bequest  of  ^  debts,"  II.  258,  et  aeq.y  486  n. 
satisfaction  of,  by  legacy,  II.  6^9,  et  9eq.,  742. 
release  of,  by  legacy,  II.  618,  et  seq, 

eflfect  of  appointing  debtor  executor,  II.  624,  et  aeq.,  625  n.,  627  n. 
at  common  law,  II.  624. 
in  equity,  II.  628,  629  n. 
rule  in  equity  will  now  prevail,  II.  625. 
debt  of  personal  representative  is  assets,  III.  132  n. 
liability  of  surety  for  it.  Ibid, 
enforced  by  successor,  II.  113  n.,  625  n. 
by  ancillary  administrator,  II.  627  n. 
eflfect  of  committing  administration  to  debtor,  II.  626. 
eflfect  of  appointing  creditor  executor,  II.  629,  et  Mg. 
where  creditor  is  sole  executor,  II.  629. 

where  one  of  several  debtors  has  made  the  creditor  execntor,  II.  631. 
where  a  creditor  is  one  of  several  executors,  II.  631. 

action  by  creditor  administrator  for  his  own  debt  against  execntor  de  «m 
tort,  II.  632. 
bequest  of,  by  creditor  to  debtor, 

lapses  by  death  of  debtor  before  testator's,  II.  499. 
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DEBT.^Coniinued. 

is  a  mere  legacy  and  the  debt  is  assets,  II.  618  n.,  619. 

recital  of  debt  due  from  legatee  evidence  against  him,  II.  620,  621.     (See 
II   :{38,  494.) 
legacy  oi;  II.  488,  et  aeq. 

when  specific,  II.  448^450. 

when  adeemed,  II.  632—636. 
set-off  against  legacy,  II.  619  n. 

against  debts,  II.  251  n. 
overpayment,  recovery  of,  III.  375  n. 

Action  of,  fob  executor, 

lies  in  respect  of  debts  due  to  deceased,  11.  2. 
in  respect  of  arrears  of  rent,  II.  42,  43. 
action  of,  on  judgment,  II.   102  n. 

Action  of,  against  executor, 

did  not  formerly  lie  npon  simple  contract,  III.  517. 

bnt  now  by  3  &  4  Will.  IV.,  c.  42,  s.  13,  sach  action  may  be  maintained 

against  an  executor  or  administrator,  III.  517. 
for  rent,  III.  298.     (See  Rent.) 

when  to  be  brought  in  the  detinel,  and  when  in  the  debet  and  deHnety 
III.  298,  et  aeq,    (See  Rent.  ) 
Imprisonment  for,  abolished  by  *'  Debtors  Act,  186t,''  III.  638.    (See  Ne 
Exeat  Regno.) 

DERIjR 

"  ail  my  just  debts,"  meaning  of.  III.  166. 

what  passes  by  bequest  of,  II.  486,  et  aeq, 

locality  as  assets.  III.  135  n. 

sufficient  to  sustain  foreign  administration,  I.  436  n. 

constitute  ''honanotabUia,'*  I.  338  n. 

DECEIT, 

action  for,  does  not  survive  to  executor,  II.  4,  6,  27  n. 
nor  against  him.  III.  228,  ibid.y  n. 

DECLARATION.    (See  Remedies.  ) 

DECREE.    (iS^  Remedies.) 
in  equity, 

against  testator, 

ranks  in  order  of  payment  with  a  judgment  at  law,  II.  204. 

the  executor  formerly  could  not  plead  it  at  law,  but  must  have  had 

an  injunction,  II.  204. 
what  sort  of  decree  entitled  to  this  precedence,  II.  204. 
against  executor, 

must  be  paid  before  judgment  subsequently  obtained,  II.  256. 
effect  of,  in  controlling  executor's  preference,  11.  257. 

creditor  partly  paid  by  executor  will  nitt  be  further  paid  by  court 
until  all  the  other  creditors  have  been  paid  proportionably,  II. 
257. 
for  an  account,  etc.,  in  a  creditor's  suit, 

executor  cannot  pay  in  preference  after,  II.  257. 
for  administration, 

injunction  after  to  restrain  creditor  proceeding;  on  a  judgment,  IIL 
483,484. 
cannot  be  made  in  absence  of  personal  representative,  III.  620. 

DEED-POLL, 

properly  executed  and  attested  may  operate  as  a  will,  I.  149  n. 

DEEDS, 

belonging  to  inheritance  do  not  pass  to  executor,  I.  847. 

nor  the  box  in  which  they  are  kept,  I.  847. 
right  of  executor  to  possession  of,  II.  115. 
power  of  executor  to  take  out  of  chest  in  house  of  heir,  II.  116. 
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DEER, 

when  they  pass  to  the  execator,  I.  631,  ibid,,  n. 

in  an  inclosed  ground,  may  be  distrained  for  rent,  I.  831  n. 

DEFAULTING  EXECUTOR.    (See  Devastavit,  Remedies.) 
when  entitled  to  costs,  III.  641. 

DEFENCES.    (iSto  Pleas.) 

DELEGATES.     (See  Appeal.) 
appeal  to,  formerly,  I.  683. 

practice  as  to  appointment  of,  I.^  683  n. 

DELIRIUM.    (See  Lunatic,  Insanity,  Drunkenness.) 
what  it  is,  I.  33. 

distinction  between,  and  insanity,  as  to  proof  of  lucid  interral,  I.  33L 

DELUSION, 

what  is,  I.  25  n.,  39  n.,  41  n. 
as  evidence  of  insanity,  I.  40  n. 
defined,  I.  40  n. 

insane,  indicated  by  what,  I.  42  n. 
temporary,  I.  47  n. 

DEMONSTRATIVE  LEGACIES, 
what  they  are,  II.  439. 
instances  of,  II.  450,  451. 
ademption  of,  11.  439,440. 
abatement  of,  11.  439,  440,  675  n.  677. 

DEMURRER, 

objections  formerly  raiseable  by,  can  now  be  raised  on  pleadings,  III.  523  n. 

DEPOSIT, 

of  wills,  place  of,  I.  374,  378,  466. 
of  fiinds,  diligence  in.  III.  362  n. 
mingled  with  private  funds.  III.  364  n. 

DESCENDANTS, 

who  entitled  under  description  of,  II.  391,  392,  393. 
illegitimate  son  not,  II.  513  n. 
when  they  take  per  (x^nto,  and  when  per  stirpes,  II.  907  n. 

DESCRIPTION, 

of  legatee,  II.  339,  et  seq.    (See  Legatee.) 
of  legacies,  II.  459,  et  acq.    (See  Legacy.) 

DESTRUCTION  OF  WILL, 

remedy  against  executor  for,  I.  373.       , 

DETINUE, 
action  of, 

lies /or  executor  if  goods  are  taken  from  testator,  II.  3. 
lies  against  executo**  if  goods  taken  by  testator  continue  in  his  hands,  ID. 
101  n.,  229. 

DEVASTAVIT.    (5«!  ACCOUNTS,  Allowances,  Assets.) 
definition  of.  III.  321. 
governed  by  what  law,  m.  352  d. 
affected  by  testamentary  directions,  III.  352  n. 

by  directions  of  court.  III.  361  n. 

by  pendency  of  war,  III.  357  d.,  361  n. 
barred  by  statute  of  limitations,  III.  352  n. 
in  capacity  of  executor  or  trustee,  III.  378  n. 
proof  of  negligence,  III.  354  n. 
measure  of  damages,  III.  354  n. 
liability  continues  after  resignation,  III.  353  n. 
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of  heirs  for,  III.  174  d.,  207  u.,  217  n. 
of  legatees  for,  III.  217  n. 
of  SQCoesflor  for,  II.  112  d.,  113  d. 
of  Boretj,  I.  640  n.,  647  n. 
to  saocesflor,  II.  159  d. 
presentment  of  claim  for,  II.  236  n.,  237  n. 
instances  of, 

by  direct  acts  of  abuse,  III.  322. 
bj  misappropriation  of  assets,  III.  377  n. 
by  frandnlent  sales,  III.  377  n. 
by  distribution  before  payment  of  debts,  in.  376  n. 
or  with  undue  delay.  III.  376  n. 
to  wrong  party.  III.  375  n. 
to  party  under  disability,  III.  376  n. 
to  legatee,  disregarding  condition.  III.  376  n. 
in  abuse  of  discretion  given,  III.  377  n. 
of  statutory  allowance  to  family,  III.  ^6  n. 
by  delivering  a  sealed  packet  unopened,  I.  470. 
by  mal-administration.  III.  322. 

under  expenses  of  funeral,  II.  166,  et  9eq, 
payment  of  debts  out  of  legal  order.  III.  323,  374  n. 
not  without  notice,  III.  323. 
to  himself  or  his  firm,  III.  373  n. 
payment  in  disregard  of  set-off,  III.  373  n. 
assent  to  legacy,  when  fund  insufficient  for  creditors,  II.  663,  et  mo., 
III.  323. 
quwre,  if  without  notice,  II.  656,  ef  seq.,  III.  t^23. 
how  executor  may  protect  himself,  III.  323,  324. 
*         not  preserving  a  term  for  years,  III.  324. 

in  trust  to  attend  inheritance.  III.  324. 
compounding  or  releasing  debts  no  devastavit  by  C!onveyancing  Act,  1881... 

ni.  324. 
semMe  this  does  not  affect  an  administrator.  III.  325. 
old  law  applicable  to  administrator.  III,  325 — ^327. 
release  of  claims,  III.  362  n. 
arbitration,  reference  or  compromise,  Ibid, 
extension.  III.  361  n. 
surrender  of  collateral,  III.  362  n. 
by  unnecessary  payments,  III.  2K37,  373  n. 

how  executor  making,  should  sue  to  recover,  II.  82. 
of  joint  bond.  III.  328. 
ofvoid  bond,  III.  ^28. 
of  debt  partly  paid.  III.  376  n. 

executor  not  bound  to  plead  statute  of  limitations,  m.  328,  329,  374  n. 
unless  order  for  administration  or  its  equivalent  has  been  made, 
III  329,  ibid,,  n. 
by  negligence,  III.  330. 

in  not  selling  assets,  III.  330. 

in  not  investing  assets,  II.  711. 

in  not  assigning  an  onerous  lease.  III.  254  n. 

in  not  paying  debts  carrying  interest,  III.  330. 

he  may  pay  simple  contract  debts  before  specialty  bearing  interest, 
if  assets  sufficient,  III.  331. 
in  not  getting  debts  in.  III.  331. 

enabling  creditor  to  plead  statute  of  limitations,  III.  331. 
in  not  bringing  actions,  III.  331,  359  n.,  360  n. 
in  not  filing  bill  to  vacate  fraudulent  conveyance.  III.  360  n. 
in  not  defending  suits.  III.  360  n. 

in  not  taking  security  for  co-executor's  default,  III.  360  n. 
in  managing  real  property.  III.  372  n. 
in  making  sale  of  land.  III.  371  n. 
in  not  filing  inventory,  III.  353  n. 
or  account.  III.  353  n. 
by  loss  of  assetA,  III.  332.    Stat.  22  &  23  Vict.  c.  35,  s.  31, 1836.     {See  also, 
III.  115—117.) 
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old  rule  at  law,  III.  333. 

in  equity,  III.  333. 

modem  rule,  willfal  default  must  be  charged,  III.  333. 

loss  by  tftieft  or  casualty,  III.  333. 

by  invalid  security,  III.  333—335. 

where  the  will  directs  the  investment  of  the  estate  in  real  or 
personal  securities,  III.  336,  366  n. 
by  fall  of  stocks.  III.  336,  370  n. 

by  continuing  trade  of  testator.  III.  305,  et  seq.^  315  n.,  ef  geq, 
by  not  investing  in  the  proper  stock,  III.  337,  366  n. 

investments  authorized.  III.  337—341,  368  n.,  370  n. 
by  retaining  in  hand,  or  by  investing  on  a  deficient  security  HI.  343. 
by  loan  to  co-executors,  III.  336,  365  n. 
by  improper  loans.  III.  364  n. 
by  negligence  in  collecting.  III.  353  n..  el  seq. 
by  not  calling  in  money  on  security,  III.  344. 
by  failure  of  banker,  agent  or  solicitor,  III.  346—348,  362  n.,  364  n. 

(See  III.  351,352.) 
general  result  of  all  the  authorities  as  to  the  loss  of  assets,    III. 

349. 
provision  of  Conveyancing  Act,  1881,  as  to  receipt  of  purchase- 
money  by  solicitor,  III.  350. 
executor  may  appoint  solicitor  to  receive  and  give  discharge  for 
money  under  Trustee  Act,  1888.  . .  III.  351. 
or  a  banker  or  solicitor  to  receive  proceeds  of  policy  of  assur- 
ance, III.  351. 
in  what  cases  an  executor  is  liable  for  the  devastavit  of  his  co-executor.  III.  379, 
el  aeq.,  393  n.,  et  aeq.    (See  Co-executor.) 
executor  liable  for  acts  of  co-executor  as  for  those  of  a  stranger  intmlted  by 

him.  III.  380. 
executor  trustee  who  stands  by  and  sees  breach  of  trust  committed  by  co- 
trustee, III.  384. 
not  protected  by  the  usual  indemnity  clause.  III.  385. 
every  trust  instrument  to  be  deemed  to  contain  clauses,  for  the  indemnity  as 
to  loss  of  assets  and  reimbursement  of  trustees,  stat.  22  &  23  Vict.  c.  35,  s. 
31,  III.  385. 
executor  joining  in  a  receipt  with  co-executor.   III.  386,  389. 
executor  renouncing  after  an  act  of  administration,  III.  386—388. 
executor  who  has  proved,  but  who  declines  to  act.  III.  386. 
when  a  dtvastavU  is  released  by  concurrence  or  acquiescence,  III.  357  n., 
358  n.,  389. 
breach  of  trust  committed  at  instigation  of  cedui  que  fruti^  III.  390. 
distinction  between  creditors  and  legatees  as  to  liability  of  executor,  III.  390. 
creditor  who  misleads  an  executor  cannot  complain  of  insufficiency  of  assets,  II. 

657  n..  III.  542. 
alt  feme  covert  executrix,  III.  391,  el  9eq, 

law  since  Married  Women's  Property  Act,  III.  391. 

wife  alone  liable  unless  husband  intermeddles.  III.  391. 
law  before  Married  Women's  Property  Act,  III.  392. 

husband  liable  for  devastavit  before  marriage  as  well  as  after  while 
coverture  lasted.  III.  392. 
his  liability  after  determination  of  coverture  for  assets  oome  to  his 

hands.  III.  393. 
his  estate  liable  after  his  death,  III.  393. 
where  a  payment  by  executor  amounts  to,  he  may  sue  to  recover  it  back  in  his 

representative  character,  II.  82. 
executor  of  executor.  III.  554. 

not  liable  for,  at  common  law.  III.  229,  554. 
Stat.  30  Car.  II.  c.  7,  III.  229,  554. 
party  iigured  by,  is  a  simple  contract  creditor  of  executor.  III.  606. 
is  a  debt  by  executor  due  from  the  time  of  committing,  and  not  from  decree  for 

payment,  III.  607. 
as  to  abatement  of  legacies,  where  the  estate  becomes  insufficient  by  the  devasta- 

vU  of  the  executor,  II.  667,  et  seq. 
remedy  for,  in  equity,  III.  606,  et  seq.    (See  Remedies.) 
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what  is  a  conversion  by  the  excentor,  III.  605. 
following  assets,  III.  606. 
in  case  of  a  bankrupt  execator.  III.  607. 
retainer  for,  by  co-executor,  II.  619  n. 
remedy  for,  against  execntor  of  executor,  III.  554. 

debt  on  a  Judgment  against  first  execntor  suggesting  a  devasUwU,  III.  549, 
554. 
scire  fieri  inquiry  as  to,  l^  sheriff,  III.  547. 

what  is  a  good  finding  of  a  devastavit  in  his  return,  III.  548. 
effect  of  lapse  of  time  on,  in  equity,  III.  626  n.,  el  seq.    (See  II.  657  n.,  600  n.) 
question  of,  may  be  tried  in  a  suit  within  the  jurisdiction  of  the  County  Oonri, 
UI.  519  n. 

Action  of  debt  sugoestino, 

upon  judgment  against  execntor.  III.  548. 

its  nature,  III.  549. 
when  brought.  III.  549. 
form  of,  III.  549. 
pleas  in.  III.  549. 

executor  cannot  plead  plene  adminisiravit^  III.  549. 
evidence  in,  III.  550. 
judgment  in.  III.  550. 

how  to  be  brought  by  executor  of  him  who  obtained  judgm€nt,  III.  661. 
against  executor  of  executor.  III.  550. 
against  husband  of  executrix.  III.  393. 
upon  judgment  of  execution.  III.  552. 
not  on  judgment  against  testator,  III.  550. 

remedy  on  judgment  against  testator.  III.  651. 

DEVISE.     (See  Will.) 

general,  what  it  includes,  I.  264  n.,  II.  328  n.   (See  Wills  Act,  f.  96.   Pbefacs.) 

when  vested  or  contingent,  I.  355  n.,  II.  548  n.    (See  Vested  Legacies.) 
not  restricted  to  real  estate,  I.  94  n. 
identified  by  parol  evidence,  II.  491  n.,  493  n. 

DEVISEE, 

when  entitled  to  be  exonerated  by  the  execntor,  III.  147,  el  seq,    (See  ExoKBBA* 

TION.) 

his  right  of  retainer,  II.  261  n.,  262  n. 

remedy  against  real  assets  in  hands  of,  1  Wm.  IV.  c.  47,  III.  140,  el  seq. 

suit  in  County  Court  by,  where  estate  does  not  exceed  6001.,  III.  668. 

may  proceed  by  originating  summons.  III.  487. 

who  can  be  a  devisee,  II.  269  n.,  c<  seq. 

liable  for  legacy  charged.  III.  202  n. 

statutory  liability  for  debts.  III.  204  u.,  el  seq. 

DILAPIDATIONS, 

damages  for,  against  the  representatives  of  the  late  incambent,  in  what  order 

payable,  II.  222,  223. 
provisions  of  Ecclesiastical  Dilapidations  Act,  1871,  as  to,  II.  222,  223,  III.  237. 
what  are  dilapidations,  III.  235,  236. 
action  for,  against  executor  of  rector  at  common  law.  III.  235,  236. 

to  what  extent  he  is  liable.  III.  238. 
liability  of  executor  for  under  the  Ecclesiastical  Dilapidations  Act,  1871...  II. 

223,  in.  238  n. 
of  mansion  house, 

executor  of  tenant  for  life  without  impeachment  of  waste  not  liable  for,  in 
equity,  m.  233. 

DIRECTIONS, 
of  will, 

as  to  investments,  m.  366  n.,  369  n. 

disobedience  to,  a  breach  of  administration  bond,  III.  366  n. 
to  executor, 

bill  in  equity  for.  III.  509  n. 
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DISABIUTIE8, 

of  testators,  I.  11,  el  $eq.    {See  Will,  Who  is  Capable  of  Making.) 

DISALLOWANCE, 
of  daim, 

bj  personal  representative,  II.  247  n. 
immediate  action  required,  II.  248  n.,  III.  568  n. 

DISCHARGE, 

on  accounting,  II.  424  n. 
on  resignation,  I.  713  n. 

DISCLAIMER.    {See  Renunciation.) 

of  trusts  cannot  be  made  bj  executor  who  takes  probate,  III.  321. 

DISCOVERY, 

actions  for,  may  be  brought  against  executor  before  probate,  I.  370. 
very  rare  since  Judicature  Act,  I.  370  n. 
bill  in  equity  for,  III.  509  n. 

by  creditor,  II.  211  n. 
summary  proceedings  for  discovery  of  assets,  II.  182  n.,  III.  509  n. 
of  administrator's  own  debt,  II.  626  n. 
of  partnership  books,  II.  162  n. 

DISCRETION, 

of  trustees  or  executors  where  the  court  will  Interfere  with,  III.  366  n.,  606. 
not  interferred  with  by  issue  of  originating  summons,  III.  606. 

DISSENT, 

widows,  II.  788  n— 791  n. 
effect  of,  n.  703  n— 795  n. 

{See  Election.) 

DISTRESS, 

remedy  against  executors  by.  III.  554. 

by  heir  of  cattle  of  executor  damage  feaaant^  II.  185. 

executor's  power  to  distrain,  II.  116---119. 

accrues  from  the  death  of  testator  before  probate,  I.  750. 
executor  of  a  lessee  for  years  who  underlets,  II.  116. 
executor  of  a  man  seized  of  rent, 

could  not  distrain  at  common  law  for  rent  incurred  in  testator's  life, 

IL  42,  116. 
Stat.  38  Hen.  VIU.  c  37,  IL  40,  43, 116,  119. 

executors  may  have  action  and  distrain  for  rent  due  to  testator  in 

his  life,  IL  117. 
distress  for  a  rent  the  estate  whereof  depends  upon  another's  life, 

being  dead,  II.  117. 
construction  of  the  statute,  II.  117,  el  eeq, 

whether  it  extends  to  executors  of  a  man  seized  in  fee  demised 

for  years,  II.  119. 
it  applies  only  to  cases  in  which  the  testator  might  have  dis- 
trained, II.  117. 
in  whose  hands  the  land  must  be,  II.  117. 
what  manner  of  rents  are  within  it,  II.  118. 
issuing  out  of  copyhold,  II.  118  n. 
executors  of  landlord  may  distrain  on  land  demised  for  any  term, 
*  or  at  will,  as  landlord  himself  mif(ht,  II.  119. 

Stat.  3  &  4  Wm.  IV.  c.  42,  IL  119. 
executors  may  join  in  distraining  or  distrain  alone,  IL  119. 
executor  of  administrator  who  has  underlet  cannot  distrain,  IL  119, 
120. 

DISTRIBUTION, 

period  of  in  gifts  to  a  class,  IL  340,  el  aeq, 

Undeb  American  Statutes, 

II.  844  n.,  854  n.,  862  n.,  886  n.,  909  n.,  925  n. 
what  law  governs,  I.  268  n.,  IL  644  n.,  925  n. 
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bj  order  of  Probate  Ck>art,  II.  844  d. 

ooDclasive  in  collateral  action,  I.  676  n. 
statntory  time  for,  II.  845  u. 

after  payment  of  debts,  II.  846  n. 
discretion  given  by  will,  III.  377  n. 
action  for  share,  after  settlement  of  account,  XL  846  n. 
at  law.  III.  559  n. 
on  bond,  I.  648  n.,  650  n. 
in  equity,  III.  655  n. 
in  Probate  Court,  III.  665  n. 
statuteof  limitations,  III.  572  n. 
sale  of  land  for.  III.  167  n.,  178  n. 
in  property,  II.  846  n. 

to  executor  of  deceased  distributee,  II.  847  n. 
guardian  of  minor,  II.  847  n. 
self  as  trustee  or  guardian,  II.  847  n..  III.  378  n. 

to  reimburse  advances,  II.  850  n. 
husband  of  distributee,  II.  847  n. 
assignee,  II.  847  n. 

attaching  or  j  odgment  creditor,  11   848  d. 
release  of  share,  II.  848  n. 
receipt  for,  II.  848  n. 
set-off  against,  II.  849  n. 

(and  see  Advancement.) 
refunding  bond,  II.  850  n. 
rights  ofhtubandt  II.  854  n.,  et  seq. 
rights  of  mdato^  II.  862  n.,  et  seq, 

statutory  election,  II.  863  n. 
allowance  for  support,  II.  865  n. 
amount,  II.  867  n. 
transmission,  II.  869  n. 
forfeiture,  II.  869  n. 
homestead  right,  II.  870  n. 
statutory  exemption,  II.  870  n.,  et  seq. 
dower,  II.  870  n. 
rights  ofckUdren,  II.  886  n.,  et  seq. 

allowance  for  support,  II.  866  n.,  867  n. 
who  are  entitled,  II.  886  n. 

adopted  children,  II.  886  n.,'913  n. 
illegitimate,  II.  887  n.,  912  n. 
advancements,  II.  889  n. — ^900  n. 
rights  of  next  of  kin,  II.  909  n.,  et  seq. 
parents,  II.  909  n.,  911  n. 
grandparents,  II.  911  n. 
step-father,  II.  911  n. 
half-blood,  II.  910  n..  912  n. 
blood  of  ancestor,  II.  910  n. 
brothers  and  sisters,  U.  9H  n. 
right  of  representation,  II.  911  n. 
nephews  and  nieces,  II.  911  n. 
uncles,  aunts  and  cousins,  II.  912  n. 
aliens,  II.  913  n. 

escheat  for  want  of  Icin,  II.  913  n. 
Undieb  the  statute  22  &  23  Gar.  II.  c  10,  II.  840,  et  seq. 
origin  and  object  of  statute,  II.  840. 
provisions  of,  II.  841— -843. 
construction  of,  I.  497. 
no  suit  for,  to  be  entertained  in  Probate  Court,  III.  663. 
if  a  person  entitled  die  within  the  year,  his  executor  may  claim,  n.  928, 929. 
effect  of  agreement  as  to  distributive  share,  II.  844. 

no  action  at  law  lies  for  it.  III.  517. 
estate  of  an  intestate  bastard,  or  person  without  kin,  II.  908. 
persons  taking  under,  take  as  tenants  in  common,  II.  400  n. 
rights  of  husband,  II.  853.     {See  II.  400  n.) 

paramount  to  22  &  23  Car.  II.  c.  10,  II.  400  n. 
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Stat.  29  Car.  II.  c.  3,  s.  25,  II.  8!i3, 

rights  of  hasband's  representative,  if  he  dies  witbont  taking  adminis- 

tration,  11.  854. 
or  without  having  fully  administered,  II.  854. 
rights  of  widow,  II.  857—862.     {See  II.  400  n.) 
when  barred  by  settlement,  II.  858. 

by  provision  by  will,  in  lieu  of  thirds,  II.  850. 
when  she  cannot  claim  both  her  distribntive  share,  and  money  dne 
under  a  covenant  for  her  provision,  II.  800. 
when  she  may  claim  both,  II.  860—862. 
provisions  of  Intestates  Estates  Act,  1890,  where  intestate  leaves  no 

issue,  II.  857. 
in  snch  case  widow  takes  £500  or  the  whole  estate  if  lees,  II.  857. 
how  such  sum  to  be  borne  and  raised,  11.  858. 
rights  of  children,  II.  877—886. 

their  **  representatives,"  II.  877. 

1.  where  none  of  intestate's  children  are  dead,  II.  877. 

2.  where  all  the  intestate's  children  are  dead,  leaving  children,  IL  877, 
878  n. 

3.  where  some  of  the  intestate's  children  are  dead,  leaving  children, 
n.  878. 

half-blood,  II.  878. 
posthnmons  child,  II.  878. 
an  only  child,  II.  878. 
advancement,  II.  879—886. 

operates  only  in  distribution  of  the  estates  of  intestate  fathers, 

II.  880. 
does  not  operate  in  coses  of  quasi  intestacy,  II.  880. 
children  cWT  deceased  child  must  bring  in  their  father's  advance- 
ment, II.  880,  881. 
a  child  shall  bring  in  his  advancement  among  the  other  childreo 

only,  and  not  for  the  widow,  II.  881. 
advancement  by  settlement  of  land,  II.  882. 
what  land  is  within  the  statute,  II.  883. 
advancement  out  of  personal  estate,  II.  882 — 886. 
what  is  considered  so,  II.  882—884. 
what  is  not,  II.  884—885. 
rights  of  next  of  ib'n,  II.  901,  et  seq.     {See  also  II.  398,  et  seq.) 
who  are  next  of  kin,  II.  901.     {See  also  I.  496,   et  seq?) 
rig^t  of  the  father,  II.  901. 
right  of  the  mother,  II.  901. 

brothers  and  sisters  shall  share  with  her,  II.  901. 
although  the  intestate  left  a  widow,  ibid. 
if  no  brothers  are  alive  of  intestate,  nephews,  etc.,  shall  share 

with  their  grandmother,  II.  902. 
the  representatives  of  brothers  and  sisters  beyond  their  chil- 
dren, shall  not  share,  II.  902. 
brothers  and  sisters  of  the  half-blood  shall  share  with  her, 

II.  902. 
when  she  shall  take  the  whole,  II.  902. 
mother-in-law  or  step-mother  have  no  right,  II.  903. 
right  of  brothers  and  sisters,  II.  904. 

preferred  to  grandfather,  etc,  II.  904. 
grandfather  preferred  to  uncle,  II.  905. 
great  grandfather  shall  share  with  unde,  II.  905. 
grandfather  by  mother's  side,  II.  905. 
nncles  and  nephews,  II.  905. 
half-blood,  II.  906. 

posthumous,  ir.  905. 
relatives  by  marriage  not  entitled,  II.  906. 

no  representation  among  collaterals  after  brothers'  and  sisters'  Gbildm, 
II.  906. 
i.e.  brothers  and  sisters  of  the  intestate,  II.  906. 
when  they  take  per  capita.  1 1.  907  ii. 
\rhen  per  stirpes,  II.  907,  ibid.j  n. 
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mSTRlBVTlOS—CotUinued. 

Of  the  effects  of  an  intestate  domiciled  abroad,  II.  914 — 927. 

it  shall  be  according  to  the  law  of  the  coantry  of  domicil,  II.  914,  925  ik 

rales  for  ascertaining  the  domicil,  II.  918 — ^927. 
distribution  made  in  ancillary  jurisdiction^  I.  443  n.,  III.  926  n. 
or  transfe^r  of  fands  to  place  of  domicil,  I.  268  n.,  443  n.,  III.  927  n. 
after  payment  of  all  Ideal  debts,  I.  445  n. 

and  of  all  debts  proved  in  the  ancillary  jurisdiction,  III.  926  n. 

Under  the  customs  of  London  and  York, 
saved  by  the  statute  of  distributions,  II.  841. 

customs  of  London  and  York  abolished  as  to  the  estates  of  persons  who  have 
died  on  or  after  Jan.  1,  1857,  stat.  19  &  20  Vict.  c.  94,  IL  929. 
old  law  as  to,  II.  929. 

DISTRICT  REGISTRIES.     (See  Court  of  Probate.) 
of  Probate  Division,  I.  3iBl. 

DIVESTING.    (See  Lapsed  Legacies— Conditional  Lboacibs.) 
of  a  vested  share  in  distribution,  II.  64. 

DIVIDENDS, 

of  stock,  not  apportionable  at  common  law,  II.  43,  50  n. 

case  of  tenant  for  life  of,  dying  on  the  day  they  become  due,  II.  43. 
now  apportionable  by  Apportionment  Act,  II.  43. 
what  included  in,  in  this  act,  II.  45. 
bequest  of,  passes  the  principal,  II.  478,  et  seq. 

DIVORCE, 

when  husband  loses  right  of  administration  to  wife  by,  I.  491  n. 

when  widow  loses  right  of  administration  to  husband  by,  I.  496, 531  n. 

legacy  by,  II.  431  n,  732  n. 
DOCKETING, 

of  judgments,  II.  202,  231.    (See  Judgments.) 

DOCUMENTS, 

production  of  in  administration  action,  III.  597.    (See  Production.) 

DOGS, 

pass  to  executor,  I.  830,  t&id.,  n.  ^ 

DOMESTIC  EXPENSES, 

what  shall  be  allowed  in  executor's  accounts.  III.  327  n.,  426  d. 

**  DOMESTIC  USE  AND  ENJOYMENT," 
articles  of,  wKbt  they  include,  II.  470  n. 

DOMICIL.    (See  Foreigner,  Alien.) 
definition  of,  II.  918  n. 
country  of, 

the  law  there  shall  regulate  the  validity  of  wills  proved  here,  I.  438,  el  seg., 
679  n. 
and  also  the  construction,  II.  339,  369.     (See  also,  I.  444,  445  o.) 
so  as  to  title  to  letters  of  administration,  I.  484  n.,  506. 
so  as  to  distribution  of  the  effects,  II.  188,  el  seg.,  II.  914  ei  seg.,  925  n., 

III.  108,  et  seq. 
so  as  to  exoneration  of  real  estate.  III.  147  n. 
but  not  as  to  descent  of  real  estate,  II.  914  n. 
as  to  succession  tax.  III.  1  n. 
but  administration  of  the  estate  must  be  where  posBeerion  taken,  II. 

915,  et  eeq.     (See  III.  107  et  seq,) 
decision  of  Court  of  domicil  binding  on  Court  of  this  country,  II.  917, 

918. 
status  of  child  depends  on  status  of  putative  father,  II.  922  n.     (See 

U,  370  n.,  923.) 
how  the  law  of  the  foreign  country  is  to  be  certified,  I.  605  n. 
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how  far  a  British  sabject  can  select  a  foreign  domicil  in  derogation  of  his  British, 

11.  024. 
of  deceased,  its  efiiMSt  on  the  liability  of  his  estate  to  legacy  duty,  III.  83,  86 — 

88. 
rules  for  ascertaining  the  domicil,  II.  918,  et  seq, 
distinction  between  domicile  of  choice  and  of  origiu,  II.  021  a. 
Anglo-Indian,  what  it  is,  II.  922  n.,  924. 
Anglo-Egyptian  no  such  thing,  II.  924  n.     (See  I.  441  n.) 

nor  Anglo-Chinese,  II.  924  n. 
law  of  the  coantry  of  domicil  will  not  prevail  against  a  will,  made  under  a 

power,  of  property  situate  in  this  country,  I.  446. 
what  is  meant  by  ''the  law  of  the  country  of  domicil,"  I.  440,   II.  914  n. 
law  of,  as  affecting  wills  changed  by  stat.  24  &  25  Vict.  c.  114, 1.  446. 

wills  made  by  British  subjects  abroad  to  be  admitted  if  made  according  to 
law  of  the  place,  or  where  testator  was  domiciled  or  had  domicil  of 
origin,  I.  446. 
also  wills  made  by  British  subjects  in  this  kingdom,  if  made  according  to 

local  law,  I.  447. 
change  of,  not  to  invalidate  will,  I.  447. 
law  as  to  such  wills  before  Aug.  6,  1H61.  . .  I.  440. 

when  will  of  British  subject  domiciled  abroad  may  be  invalid  since  Aug.  6, 
1861,  I.  440  n. 
may  be  defined  by  order  in  council  pursuant  to  stat.  23  &  24  Vict,  c  121,  IL 

924. 
arises  from  connection  with  locality  not  from  society,  I.  441  n. 
foreign  court  will  grant  ancillary  probate  where  necessary  to  recover  estate^  L 
437,  ibid.j  n. 

DONATIO  MORTIS  CAU8A, 
definition  of,  I.  887. 
requisites  of,  I.  887,  el  neq. 
a  trust  may  be  annexed  to  it,  I.  890. 
delivery  of,  I,  889,  897  n. 

what  is  sufficient  when  the  subject  is  incapable  of  actoal  transfer,  I.  690. 
what  may  be  the  subject  of,  I.  891 — 893. 

bank  notes,  I.  ^. 

bonds,  I.  892. 

negotiable  instruments  passing  by  delivery,  I.  891,  t&ul.,  n. 
«  Itayable  to  order  though  unindorsed,  I.  891  n. 

wife  may  make,  of  her  separate  property,  I.  78  n. 

mortgage  deeds,  I.  892. 

policy  of  insurance,  I.  892. 

banker's  deposit  note,  I.  892,  tbid.j  n. 

not  receipts  for  stock,  I.  893. 

not  notes  drawn  by  the  deceased  in  his  last  illness,  I.  89S. 

not  checks  on  bankers  unless  aemble  parted  with  for  valuable  consideration  or 
paid  before  testator's  death,  I.  893  n. 
how  it  differs  from  a  legacy,  I.  894. 
evidence  of,  I.  887  n.,  888  n.,  895,  896. 
subject  to  legacy  duty,  I.  895,  III.  12,  37. 
subject  to  probate  duty,  I.  895  n..  III.  37  n. 

to  debts,  I,  896. 
how  it  differs  from  a  gift,  inter  vivo8^  I.  895,  897  n. 
may  be  satisfied  by  a  legacy,  I.  895. 

cannot  be  revoked  by  subsequent  will,  I.  895,  897  n.,  216  n. 
not  abolished  by  Wills  Act,  I.  896. 
executor  may  recover  in  replevin,  II.  27  n. 

DOUBLE  PORTIONS.    (See  Ademption— SATisrAcnoK.) 
presumption  against,  how  repelled,  II.  647. 
by  parol  evidence,  II.  647,  et  seq. 

DOUBLE  PROBATE.     (See  Pbobate,  wanner  of  obtaining,) 
what  it  is,  I.  462. 
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DOVES, 

when  they  pass  to  executor,  I.  831. 

DOWER,  II.  771,  870  n.     (See  Widow.) 

tenant  in,  when  she  or  her  execators  nre  entitled  to  emblements,  I.  841. 
legacy  in  lien  of,  II.  713  n. 

abatement  of,  III.  216  n. 
annuity  in  lieu  of  dower,  apportioned,  II.  49  n. 
sale  of  land  by  Probate  Court  subject  to,  III.  180  n. 

DRAFT.    fiSec  Construction — Evidence.) 

of  a  will  when  it  may  be  used  in  evidence,  I.  193,  421. 

DRUNKENNESS, 

when  a  ground  of  incapacity  to  make  a  will,  I.  50,  51  n. 
or  to  revoke  one,  I.  199  n. 

DUCHY  OF  CORNWALL, 

grant  of  administration  to  intestate  dying  in  granted  to  Duke  of  Cornwall,  I. 
611. 

DUCHY  OF  LANCASTER, 

Sovereign  entitled  in  right  of  to  goods  of  intestate  dying  therein  without  next 

of  kin,  I.  509  n. 
administration  in  such  case  granted  to  solicitor  for  affairs  of,  I.  511. 
administration  bond  not  given  by  solicitor  to,  but  liable  as  if  it  were,  I.  615  n. 
Intestates  Estate  Act,  1884,  applies  to,  I.  512. 

DUMB, 

capacity  of,  to  make  a  will,  I.  18, 19. 

DUNG, 

in  a  heap,  is  a  chattel,  I.  853. 

DUPLICATE  WILLS, 
revocation  of,  I.  '205. 

presumption  that  the  destruction  or  mutilation  of  one  revokes  the  other,  I.  206. 
when  both  instruments  are  in  the  possession  of  the  testator,  and  only  one  is 
in  part  cancelled,  I.  206. 
if  the  testator  has  the  custody  of  one  of  two  duplicates,  and  it  be  found  can- 
celled, or  cannot  be  found,  the  presumption  is,  that  he  cancelled  it  animo  revo' 
candiy  I.  207. 
one  only  probated,  I.  375.  n. 
must  be  brought  into  Probate  Court  if  required,  I.  374,  392  n. 

DUTY,  L  723,  et  seq,,  L  733,  et  acq..  III.  1,  et  seq,.  III.  39,  et  seq.,  IIL  66,  et  aeq,     (See 
Estate  Duty — Legacy  Duty— Probate  Duty— Succession  Duty.) 

EAR-MARKING  MONEY. 

in  hands  of  executor,  III.  595,  605  n. 

EAST  INDIES.     (See  India. ) 

ECCLESIASTICAL  COURT.     (See  Court  op  Pbobate— Probate— REMEDIES. ) 

EFFECTS, 

collection  of,  by  executor,  II.  185 

what  passes  by  a  bequest  of,  II.  459,  462  n. 

'*  household  effects,"  II.  470. 
where  described  as  in  a  particular  place,  II.  459 — 465. 

EJECTMENT, 
by  executor, 

action  by  personal  representative,  II.  20  n.,  23  n.,  50  n.,  III.  472  n. 
revived  by  executor,  II.  101  n. 
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lies  whether  oaster  was  before  or  afler  testator's  death,  II.  5, 78. 

demise  laid  two  years  before  probate,  good,  I.  759. 

two  oat  of  three  executors  may  recover  in  od  joint  claim,  III.  452. 
by  administrator, 

when  demise  to  be  laid,  I.  761,  762  n. 
against  ezecator, 

for  a  recovery  of  a  leasehold  for  years  by  a  devisee  after  assent,  III.  516. 
Terdict  in,  not  admimible  as  evidence  in  a  testamentary  cause,  I.  423. 
service  on  one  of  two  co-execotors  in  possession  a  sufficient  service  in  an  actioo 

of,  III.  520. 
by  heirs,  II.  53  n. 

by  infant  heir  tor  land  sold  by  executor,  I.  244  n. 
by  posthumous  child,  omitted  in  will,  I.  243  n. 
by  devisee  under  unprobated  will,  I.  674  n. 
probate  questioned  in,  I.  675  n.,  677  n. 

ELDEST  SON, 

when  younger  child  is  considered,  II.  355,  el  aeq, 
when  eldest  child  considered  younger,  II.  357. 
time  of  ascertaining,  II.  356  n. 

ELECTION, 

to  take  converted  property  in  its  actual  state,  I.  783  n.,  601  n.     (See  Oonyss> 

8I0N.) 

widow  barred  of  paraphernalia  by  election  to  take  as  legatee,  I.  885. 
power  by  executor, 

where  testator  was  entitled  to  take  choice  of  several  chattels,  II.  131. 
power  of,  by  legatee,  from  a  certain  number  of  stock,  II.  767. 
doctrine  of,  as  to  legacies,  11.  767,  et  9eq.,    773  n. 
to  what  cases  applicable,  II.  769. 

only  applicable  as  between  a  gift  under  a  will  and  a  claim  dehors  the  will, 
II.  769,  770,  773  n. 
no  election  where  testator  makes  Toid  appointment,  II.  767. 

nor  where  beneficiary  has  no  property  to  give  up,  II.  769,  773  n. 
heir  at  law,  II.  769. 
widow  entitled  to  dower,  II.  771. 

Stat.  3  &  4  Wm.  IV.  c.  105,  in  effect  abolishes  election  as  affects 
dower,  II.  771 
where  there  are  two  bequests  to  the  same  person,  the  one  onerous  and  the 

other  beneficial,  II.  772. 
what  constitutes  an  election,  II.  772. 
effect  of  an  election,  II.  772. 
of  executor  to  take  as  legatee,  II.  685,  et  9eq, 
a  personal  right,  II.  778  n. 
how  exercised  by  infant,  II.  778  n. 
by  feme  covert,  II.  778  n. 
by  lunatic,  II.  778  n. 
when  implied,  II.  779  n.,  783  n.,  789  n. 
rcTOcation  of,  II.  780  n.,  781  n. 
acquiescence  in  will  presumed,  II.  788  n.,  789  n. 
widow's  statutory  dissent,  II.  784  n.,  et  seq, 
effect  of  dissent,  II.  793  n. 
on  remainders,  II.  795  n. 
on  legacies,  II.  795  n. 
on  widow's  share,  II.  864  n.,  866  n. 
on  advancements  to  children,  II.  890  n. 
by  life  tenant,  accelerates  remainder,  II.  535  n. 

ELEGIT, 

estate  by,  goes  to  executor,  I.  ,811.     (See  II.  8  n.) 

EMBLEMENTS.    {See  Fixtures  ;  Aobicultubal  Holdings  Act.) 
definition  of,  I.  835. 
what  produce  are,  I.  835,  et  seq.^  843  n. 

such  only  as  repays  the  labor  within  the  year,  I.  637. 

considered  generally  as  chattels,  I.  835  n. 
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ESiBLEMENTS.— amfinuetf. 

when  executor  entitled  to,  I.  838,  ei  seq,,  843  d. 
as  against  heir,  I.  838. 
as  against  a  devisee,  I,  838,  839. 
right  of  executor  of  tenant  for  life,  I.  840. 

by  Stat.  14  &  15  Vict.  c.  25  s.  1,  where  landlord  tenant  for  life  tenant  at 
rack  rent  shall  continue  to  hold  for  year  instead  of  having  emble- 
ments, I.  840  n. 
right  of  executors  of  clergy,  I.  841. 
parson  resigning  his  living  not  entitled  to,  I.  841  n. 
right  of  executor  of  do wress,  I.  841. 
executor  of  her  husband,  I.  842. 
right  of  executor  to  one  seized /ure  uxoris,  I.  842. 

when  husband  and  wife  are  joint  tenants,  I.  842. 
right  of  executor  of  jointress,  I.  842. 
effect  of  Married  Women's  Property  Act,  I.  842  n. 
right  of  executor  of  tenant  by  curtesy,  I.  842. 
right  of  executor  of  tenant  at  will,  I.  842. 
ttitry,  egress,  and  regress  to  take,  I.  843. 

do  not  give  a  title  to  exclusive  occupation,  I.  843. 

whether  executors  of  lessee  shall  pay  rent  till  the  com  is  ripe,  I. 
843. 
executor  has  trover  for  crops,  II.  28  n. 
executor  may  sell  growing  crops,  II.  133  n. 
may  cultivate,  when,  II.  198  n. 

EMPLOYERS'  LIABILITY  ACT,  II.  12.    {See  Actions.) 

ENTITLED, 

word  construed  "entitled  in  possession,"  II.  329.  557  n. 

ENTRIES, 

admissibility  in  evidence  of,  made  by  deceased  execntor  against  his  interest, 
III.  556  n. 

ENTRY, 

when  necessary  to  complete  executor's  title,  I.  764. 

before,  execntor  not  liable  as  assignee  of  testator's  term.  III.  258,  ibid,  n. 

but  liable  for  rent  so  far  as  he  has  assets.  III.  259.    (See  Executor,  liMlUy,) 

EQUITABLE  ASSETS,  IH.  124,  ei  seq,,  138  n.     (See  Assets.) 
EQUITABLE  CX)NVERSION,  I.  783,  et  seq.     (See  CONVEBSION.) 
EQUITABLE  EXECUTION,  III.  241  n.,  469  n.     (See  Execution.) 
EQUITABLE  WASTE,  I.  834.    (See  Waste.) 

EQUITY, 

cannot  set  aside  a  will  for  fraud,  I.  54,  654,  et  seq.    (But  see  I.  423  n..  III.  657  ii.) 

courts  of,  are  courts  of  construction  of  wills,  I.  355,  356,  667  n.    (See  1.662,  III. 
667  n,,  ei  seq.,  and  Construction.) 

in  what  cases  it  will  interfere  with  respect  to  probate,  etc.,  I.  657,  et  seq.j  677  n., 
in.  656  n. 

equitable  conversion,  I.  783,  el  9eq,    (See  Conversion.) 

decree  Id.     (See  Decree.) 

remedies  for  and  against  executors  in.    (See  Administration,  Action,  Reme- 
dies.) 

under  Judicature  Act,  rules  of,  to  prevail  when  there  is  any  conflict  between 
those  of  law  and  equity,  I.  769,  II.  124  n. 

wife's  equity  to  a  settlement,  II.  733,  et  seq, 

(See  Payment  of  Legacies.) 

equity  of  redemption  whether  legal  or  equitable  assets.  III.  126. 

equity  principles  govern  in  Probate  Court,  I.  543  n. 

EQUIVOCATION,  II.  429,  et  seq.    (See  Ambiguity,  Legatee.) 

ERASURE.    (iSec  Alterations,  Evidence.) 

in  will  presumption  as  to,  I.  161  n.,  185 — 187,  424. 
partial  revocation  of  will  by,  I.  183  n.,  195,  e/  mi. 
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ESCAPE.     (See  SHERIFF. ) 

ESCHEAT, 

lands  ooming  to  lord  by,  are  assets,  III.  214  d. 

ESCROW, 

liability  of  executor  of  testator  delivering  deed  as,  III.  278. 

ESTATE, 

Of  an  exbcittob  ob  administrator. 
At  what  timb  it  vests,  I.  759,  et  eeq. 
estate  of  executor,  I.  759. 
estate  of  administrator,  I.  760—763. 

between  the  death  of  the  deceased  and  the  administration  gmnt  prop- 
erty to  vest  in  the  jadge,  I.  764. 
distinction  between  chattels  real  and  personal,  as  to  time  of  Testijig  in 
possession,  I.  764. 
Its  quality,  I.  765,,  etseq,,  774  n. 

not  forfeited  by  attainder  of  executor,  etc.,  I.  765. 
not  applicable  to  executor's  debts  to  the  crown,  I.  765. 
where  executor  becomes  bankrupt,  goods  of  testator  do  not  pass,  L  766. 
it  operates  as  a  forfeiture  of  a  lease  containing  clause  to  that  effisd^ 
though  the  lease  does  not  pass* to  the  assignees,  I.  766, 767. 
receiver  to  whom  assignees  may  account,  I.  767. 
executor  bankrupt  and  residuary  legatee,  I.  767. 
it  cannot  be  taken  in  execution  for  debt  of  executor,  I.  767,  ibid,,  n. 
exceptions  from  this  rule,  I.  767  n.,  768. 
doctrine  of  merger  respecting,  I.  768, 7^. 
abolished  by  Judicature  Act  when  no  merger  in  equity,  I.  769. 
will  still  be  merger  where  executor  has  estate  in  his  own  right,  I.  769. 
how  the  effects  which  an  executor  takes  as  such  may  become  bis  own, 
I.  772—774,  III.  322  n. 
different  rule  in  equity,  I.  773  n. 
qumre  as  to  effect  of  Judicature  Act  on  rule,  I.  773  n.  (See  I.  772  n.) 
executor  cannot  bequeath  it,  I.  770. 
executor  may  alien  th^assets,  I.  770,  II.  120,  et  seq. 
grant  of  omnia  bona  mui  by  executor,  I.  770. 
release  of  all  demands  by  executor,  I.  770. 

feme  covert  executrix  since  December  31, 1882,  cannot  be  controlled  by 
her  husband,  I.    770.    (See  i.  273,  III.   391 ;  and  Husbakd  AND 
Wife.) 
when  an  executor  will  gain  a  settlement  by  estate,  I.  771. 
executor  not  to  be  protector  of  a  settlement  in  respect  of  estate  as  sodi, 
I.  771. 

Quantity  of  estate  in  possession,  I.  775,  ec  deq. 
of  an  executor  and  administrator  is  the  same,  I.  775. 
the  whole  x)ersonal  estate  vests  in  the  executor  or  administrator,  I.  775. 
unless  estate  in  joint-tenancy,  I.  775. 

except  in  case  of  partners  in  trade,  etc,  I.  775,  776. 
rights  of  executor  of  one  of  several  partners,  I.  777,  793  n. 
in  what  cases  the  title  goes  to  the  executor,  where  the  deceased  had 

only  a  special  property,  I.  777. 
community  property,  I.  794  n. 
surplus  after  foreclosure  sale,  I.  819  n. 
option  to  purchase  held  not  to  pass  to  executor,  I.  778. 
real  property,  I.  778,  et  seq.,  III.  183  n.     (See  also  I.  769,  II.  121,  ind 
Power.) 
in  what  cases  an  executor  takes  the  fee  in  trust  to  sell,  or  merely  a 

power,  I.  778. 
rule  is  that  intention  of  testator  must  be  gathered  from  whole  wiU, 

I.  778. 
in  what  cases  the  executors  shall  have  a  power  to  sell  land  by  xm* 

plication,  I.  779. 
uo  power  where  estate  devised  specifically  subject  to  debts,  L 
780  M. 
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administrator  with  will  annexed  has  no  power  to  sell  under  will  or 

under  22  &  23  Vict.  c.  35,  I.  781  n. 
executor  devisee  of  subject  to  debts  can  make  good  title  to  pur- 
chaser who  does  not  know  that  debts  are  paid,  I.  781  n. 
presumption  that  debts  are  paid  after  twenty  years,  I.  781,  III. 
e29n. 
no  such  presumption  in  case  of  leaseholds,  I.  781  n.,  III. 
628  n. 
held  by  testator  as  sole  trustee  vests  in.  III.  122. 
whether  a  mere  charge  of  debts  on  land  gives  such  an  implied 

power,  Stat.  22  &  23  Vict.  c.  35,  ss.  14,  16. . .  I.  77&— 781. 
the  proceeds  are  equitable  assets,  I.  782,  III.  127. 
the  doctrine  of  equitable  conversion,  I.  783,  H  seq,     {See  Contbb- 

8I0N.) 

land  considered  as  money  and  money  as  land,  I.  783. 
land  contracted  to  be  sold,  I.  784,  785. 
compulsory  sales  under  act  of  parliament,  I.  785  n.,  792. 
money  covenanted  to  be  laid  out  in  land,  I.  785. 
conversion  '*  out  and  out,"  I.  786. 

for  particular  purposes  which  fail,  I.  787. 
mixed  fund  from  produce  of  real  and  personal  estate,  L 
787—790. 
property  purchased  with  partnership  capital,  I.  790. 
property  altered  in  nature  by  trustees  of  infant,  I.  790. 
by  committee  of  lunatic  I.  791. 
by  compulsory  sale  of  lunatic's  lands,  I.  792. 
ekattdB  real,  I.  807,  et  seq,,  817  n. 

next  presentation  to  a  church,  I.  807. 

archbishop's  options,  I.  809. 
estates  for  years,  I.  809. 

for  so  many  years,  if  A,  B,  shall  so  long  live,  I.  810. 
lessee  for  years  granting  an  estate  for  lif^,  I.  810. 
to  A.  for  life,  and  if  he  die  within  a  certain  term,  to  his  exec- 
utor for  that  term,  I.  810. 
estates  by  statute  staple,  etc.,  I.  811. 
lease  for  years  to  one  and'his  heirs,  I.  811. 

to  a  sole  corporation  and  his  successors,  I.  811. 
devised  in  tail,  I.  811. 
to  A,  for  life,  and  afterwards  to  his  heirs  general  or  special,  I. 

812. 
tenancy  from  year  to  year,  I.  813. 
leases  of  incorporeal  hereditaments,  I.  813. 
in.Joint-tenancy,  do  not  pass,  I.  814. 
vest  in  executor  though  specifically  devised,  I.  814. 
the  executor  cannot  waive  a  lease  though  worth  nothing, 

I.  814.  (But  see  III.  261.) 
equitable  interest  in  term,  I.  814. 
estate  pur  outer  vie,  I.  814. 

effect  of  1  Vict.  c.  26, 1.  814. 
mortgages,  I.  815,  818  n. 

part  of  the  personal  estate,  I.  815. 

when  heir  entitled,  I.  816. 

when  a  mortgage  merges,  I.  616.     (See  SWABEY  v.  SWABEY,  15 

Sim.  106,  and  I.  749.) 
executor  of  mortgagor,  in  case  of  mortgage  with  power  of  sale, 
I.  817. 
land  devised  to  executors  for  payment  of  debts,  I.  817. 
with  relation  to  husband  and  wife,  I.  820,  et  aeq.     (See  HusBAKD 

AND  Wife.) 
by  condition,  I.  828. 
by  remainder,  I.  828. 
contingent  and  executory  interest,  I.  828. 

lease  for  life,  remainder  to  the  executors  of  lessee,  I.  828,  820. 
chattels  personal,  I.  8^,  et  seq, 

chattels  animate,  I.  830—832.  ^ 
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domiiw  naturse^  I.  830. 
ferae  naturm,  I.  830. 

per  indudriam^  I.  831. 
propter  impoUmHamj  I.  831. 
what  animals  are  iDcident  to  the  inheritance,  I.  831. 

if  the  deceased  was  a  termor  for  years,  they  go  to  the  ex- 
ecutor, I.  832. 
ehaUds  vegetablCj  I.  833,  et  seq. 

trees  and  fruits  not  severed,  I.  833,  843  n. 

certain  cases  where  growing  trees  go  to  executor,  I.  833. 
when  trees,  &c.,  that  are  severed,  go  to  executor,,  I.  834. 
emblements,  I.  835,  et  aeq,     (See  Emblements,  Aobicultubal 
Holdings  Act.) 

what  produce  are  emblements,  I.  836,  837. 

.  second  year's  crop,  I.  837. 
when  executor  entitlMl  to,  I.  838.  et  seq. 
as  against  heir,  I.  838. 
as  against  devisee,  I.  838. 
right  of  executor  of  tenant  for  life,  I-  840. 
right  of  executors  of  clergy,  I.  841. 
right  of  executor  of  dowress,  I.  841. 

executor  of  her  husband,  I.  842. 
right  of  executor  of  one  seized  ^'ure  uxoris,  I.  842. 

when  husband  and  wife  are  joint-tenants,  I.  842. 
right  of  executor  of  jointress,  I.  842. 
right  of  executor  of  tenant  by  curtesy,  I.  842. 
right  of  executor  of  tenant  at  will,  I.  842. 
entry,  egress,  and  regress  to  take,  I.  843. 
heir4oom8t  I.  844,  et  seq,     (See  Heib-looms.) 
what  they  are  strictly,  I.  844. 
chattels  in  the  nature  of,  I.  846. 
chattels  devised  or  settled  as,  I.  848. 

chattels  which  go  to  the  successor  of  a  corporation  sole  in  the  man- 
ner of,  I.  849. 
fUhires,  I.  851,  et  seq.,  866  n.     (See  FIXTURES.) 
what  are,  I.  851,  et  seq, 
executor's  right  to  sever,  I.  853,  et  aeq, 
9epaaraU property  ^ wife,  I.  869,  e^seg.     (See  Husband  and  Wife.) 
donaJtiones  mortis  causd,  I.  887,  et  seq,    (See  Donatio  Mobtis  Causa.) 

QuAirriTT  OF  estate  in  acttion,  II.  1,  et  seq, 
closes  in  action  II.  1, 20  n.     (See  Action.) 

which  the  deceased  might  have  put  in  suit,  II.  2,  et  9eq, 

as  respects  husband  and  wife,  II.  54,  et  seq,    (See  Husband 
AND  Wife.) 

which  accrued  after  death  of  testator,  II.  77,  et  seq, 
contingent  and  executory  interests,  U.  88 — 90. 
the  executor  of  the  object  of  a  power  cannot  be  an  appointee,  II.  89, 

90. 
continuation  of  suits  by  executor,  etc.,  II.  91,  et  acq,    (See  REVrvoB, 

Cebtiobabi.) 
in  case  of  a  corporation  sole,  II.  47. 
executor  of  bankrupt,  II.  49. 
annuities,  II.  35.     {See  also  II.  In) 

arrears  of,  apportionable,  II.  44,  et  seq, 
canal  shares,  etc.,  II.  36. 
shares  under  (Companies  Acts,  II.  37. 
stock  in  public  funds,  U.  37. 

dividends  apportionable,  II.  43,  et  seq. 
interest,  II.  43. 

may  be  apportioned,  II.  43,  et  seq. 
servant,  II.  38. 
apprentice,  II.  38 — 40. 

parish  apprentice,  II.  39, 
copyright,  II.  40. 
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patent,  II.  40. 

caroome,  II.  40. 

rent,  II.  40,  el  seq.    (See  Rent.) 

copyhold  fines,  II.  46. 

money  collected  on  briefe,  II.  46. 

damages  to  estate  of  deceased  tenant  for  life,  II.  47. 

wrecked  goods  claimed  by  execotors  within  a  year  and  a  day,  II.  49. 
of  several  executors  de,,  II.  104 — 106. 

each  has  the  whole,  II.  104. 

release  by  one  of  part  of  the  debt  releases  all,  II.  104. 

if  one  contracts  the  others  cannot  join  in  suing,  II.  104  n. 

they  cannot  sne  on  a  promise  made  by  deceased  jointly  with  one  •f 
them,  II.  105. 

survivorship  among,  II.  146,  148,  ei,  seq.j  592  n. 
of  executor  of  executor,  II.  lOO* 

with  respect  to  chooes  in  action^  II.  106. 
of  adminidrator  de  bonis  non^  II.  106,   el  seq, 

privity  of  estate  between  him  and  original  executor,  II.  107. 

property  converted  by  original  execator,  etc.,  II.  107,  106. 

his  title  to  ehoses  in  action,  II.  106,  109. 

enforcement  of  jndgments  obtained  by  original  executor  by,  II.  lit, 
110. 
of  feme  covert  executrix,  II.  110.    (See  Husband  and  Wife.) 

is  the  same  as  that  of  feme  sole,  II.  110,  111 

estate  vested  in  her  after  a  protection  order,  II,  111. 

ESTATE  DUTY, 

chargeable  on  estates  exceeding  10,000/.,  I.  734. 

to  be  in  addition  to  probate  duty,  I.  735. 

person  delivering  affidavit  of  account  for  probate  to  deliver  a  statement  of  estate 

and  effects,  I.  734. 
person  delivering  account  of  voluntary  dispositions,  etc.,  inter  vivos^  under  44 

Vict.  c.  12,  8.  8,  to  do  the  like,  I.  737. 
provisions  in  cases  where  further  affidavit  delivered,  I.  TVy. 
return  of,  where  overpaid,  I.  736. 
duration  of  the  duty,  I.  736. 
penalty  for  default,  I.  736. 
on  successions,  where  estate  over  10,000/.,  III.  65. 

statement  of  value  to  be  delivered  with  Succession  Duty  Aoooant,  III.  65. 

amount  of  duty.  III.  65. 

leaseholds  not  included,  III.  65. 

how  assessed  on  realty.  III.  66. 

how  charged,  III.  66. 

duration  of  duty.  III.  67. 

penalty  in  case  of  default,  III.  67. 

ESTATE  FOR  LIFE.     (See  Tenant  fob  Life.) 

gift  to  A.  for  life,  remainder  over,  does  not  lapse  by  death  of  A.  in  testator's 

lifetime,  II.  509,  533—543.     (See  II.  510  n.) 
gift  to  A.  for  life  and  after  his  death  to  his  issae,  issue  take  as  purchasers,  11. 

386,  387,  Urid,,  n. 

ESTATE  PUB  A  UTEB  VIE, 

goes  to  executor  if  undisposed  of,  I.  814,  815. 

effect  of  Stat.  1  Vict.  c.  26,  ss.  3,  6, 1.  814. 

how  distributoble  in  his  hands,  III.  118—120. 

will  pass  by  words  *'  lands  and  hereditaments,*'  III.  118  n. 

ESTATE  TAIL.    (See  Succession  Duty.) 

in  personalty,  vests  absolutely  in  the  legatee,  II.  377,  ibid,,  n.     (See  I.  811,  812, 

el  seq,,  II.  510  n.) 
heir-looms,  settled  or  devised  as,  I.  848. 

ESTOPPEL, 

party  to  suit  in  Probate  Division  estopped  from  denying  frand  found  by  jury  in 
Chancery  Division,  I.  659  n. 
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none  of  administrator  who  haa  sued  ander  Lord  GampbeU'a  Act  in  another  aetimi 
in  respect  of  the  same  matter,  II.  11. 

ESTEAY, 

npon  manor  of  wife,  when  it  goes  to  hasband's  executor,  II.  59.     (See  II.  .>4  : 
and  Husband  and  Wife.) 

•'ETCETERA," 

what  the  word  will  pass  in  a  will,  II.  406,  Urid.f  n. 

EVIDENCE.     (See  also,  Witnidss,  Pbobate,  manner  of  obtaining.) 
in  testamentary  causes,  I.  403,  etseq,     (See  Pbobate.) 

rales  of  evidence  in  common  law  courts  to  be  observed  in  Court  of  Probate, 

I.  403. 
competency  of  witnesses  and  parties,  I.  403,  404. 

of  executor,  I.  403. 
examination  of  attesting  witnesses,  I.  406.     (See  I.  144, 145.) 
witnesses  may  be  summoned  and  examined  vivd  whx^  I.  404. 
how  evidence  is  to  be  taken  in  contentious  matter,  I.  403, 
court  may  issue  commissions  or  give  orders  for  examination  of  witnesses, 

L  406. 
mode  of  proving  handwriting,  I.  410,  411. 

rule  that  on  proof  of  signing  will  by  testator,  instructions  and  knowledge  of 
contents  presumed,  I.  411,  412,  ibid.^  n. 

'  e£fect  of  full  attestation  clause,  I.  144  u.,  147  n.,  411  n. 
parol  evidence  to  prove  lost  will,  I.  209,  456  n.,  460,  462  n. 
onus  as  to  shewing  cancellation,  I.  207  n.,  210. 
where  signature  destroyed,  I.  184  n. 
revocation  by  will,  I.  214  n.,  217  n. 
by  lost  will,  I.  207. 
to  explain  intention,  I.  416,  II.  607  n. 
to  explain  ambiguity  on  the  factum,  I.  417,  et  aeq. 

onu8  on  proponent,  I.  413  n. 
to  show  whether  a  codicil  is  cumulative  or  substituted,  I.  219,  II.  608, 

et  8eq.y  607  n. 
of  intention  to  revoke,  I.  189  n.,  194,  206,  220. 
of  animua  tetAandi^  I.  151  n. ,  153,  220. 
to  show  testamentary  character  of  instrument,  I.  4  n.,  9  n. 
to  show  knowledge  of  blind  testator,  I.  19  n. 
to  show  testamentary  capacity,  I.  21  n.,  25  n.,  415  u.,  424  n. 
imbecility,  delusions,  etc.,  I.  22  u.,  26  n.,  40  n.,  42  n. 
intoxication*  I.  50  n.,  51  n. 
undue  influence,  I.  59  u..  64  n..  65  n. 
interested  draftsman,  I.  59  u.,  68  n.,  163  n.,  167  n. 
fraud,  I.  54  n. 
of  lunacy,  I.  20,  et  seq.    (See  Lunatic.) 

as  to  alterations  in  a  will,  I.  160  d.,  162  n.,  186, 187.     (See  ALTSBATI0N8.) 
in  case  of  mutilated  will,  I.  186,  207.     (See  Will,  RecoctOhn  of.) 
to  aHcertain  who  the  executor  is,  I.  287  n. 
onus  probandi,  where  draftsman  of  will  is  a  beneficiary,  I.  59  n.,  68  n.,  164, 

41 2  n.    (See  Benbficiaby.  ) 
as  to  domicil  of  deceased,  II.  920  u. 
verdict  in  ejectment  not  admitted,  I.  423. 
declarations  of  testator  when  admissible  in,  I.  424,  III.  557  n. 
declarations  of  testator,  to  show  undue  influence,  I.  64  n.,  424  n. 
to  show  capacity,  I.  425  n.,  427  u. 
to  show  forgery,  I.  425  n. 
to  explain  mutilation,  I.  187  u.,  190  n.,  460  n. 
to  show  revocation,  I.  190  n.,  425  n. 
to  explain  omission  of  child,  I.  243  n.,  244  n. 
to  explain  the  will,  I.  416  n. 
to  prove  lost  will,  I.  457  n.,  458  n. 
made  to  attorney,  I.  405  n. 
pcrivener,  I.  427  n. 
effect  of  probate  in,  I.  654,  et  aeq. 
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of  mixed  will  of  land  and  goods,  how  made  evidenoe  to  prove  the  deyise  of 

the  land,  I.  377,  468,  469,  666—668.     (See  Pbobatb,  J^ect  of.) 
cases  where  probate  is  not  evidence,  I.  664. 
probate  as  evidence  of  devise,  I.  351  n.,  354  n.,  355  n.,  673  n. 
of  validity  of  will,  I.  468  n. 
of  execution  of  will,  I.  672  n. 
record  of  will  as  evidence,  I.  466  n.,  467  n. 
foreign  probate  as  evidenoe,  I.  434  n. 
nnprobated  will  as  evidence,  I.  354  n.,  366  n. 
will  as  evidence  of  title,  I.  468  n. 
letters  as  evidence  of  jnrisdiction,  I.  483  n. 
mode  of  Retting  a  will  of  land  out  of  the  registry,  in  order  to  produce  it  in  evi* 

denoe,  I.  377,  469,  470. 
admissibility  of,  in  construing  a  will.     (See  I.  416  n.,  II.  425  n.,  429  n.) 
general  doctrine,  II.  607. 
to  rectify  mistake  of  description,  11.   426—431,  490—494.     (See  I.   260— 

263  n.) 
to  ascertain  the  thing  bequeathed,  I.  260—263  d,  II.  49i'ihid,  n.     (See  II. 

429  n.) 
to  ascertain  who  the  legatee  is,  II.  365  n.,  373  n.,  426—431,  501  n. 
to  ascertain  whether  payment  may  be  made  to  trustee  for  infant,  II.  719. 
as  to  whether  a  bequest  of  stock  is  specific,  II.  44H. 
as  to  cumulative  legacies,  II.  606—608. 

as  to  the  satisfaction  of  a  debt  or  portion  by  legacy,  II.  615,  et  seq.,  884  n. 
as  to  release  of  debt  by  appointment  of  executor,  II.  629  n. 
as  to  the  ademption  of  a  legacy  given  as  portion,  II.  647,  652  n. 

by  testator  not  actually  a  parent,  II.  652  n. 
as  to  the  executor's  right  to  the  residue,  II.  837. 
as  to  whether  legacy  to  executor  is  in  his  character  as  such,  U.  505. 
that  j»2aiii^}f  is  executor  or  administrator,  III.  464. 

where  necessary,  III.  464.  " 

what  is  sufficient,  III.  464»  et  seq. 
probate,  III.  464. 
proof  of  lost  probate,  III.  465. 
proof  of  revocation  of  probate,  III.  465. 
letters  of  administration.  III.  466. 
how  far  probate,  etc.,  conclusive,  I.  654,  el  8eq.,  III.  466. 
what  evidence  defendant  may  allege  to  rebut  effect  of  probate,  III.  467. 
that  defendant  is  executor  or  administrator,  I.  654,  et  seg.,  III.  466. 
on  an  issue  of  ne  unques  executor^  the  anus  is  on  plaintiff,  III.  524. 
proof  of  acts  such  as  to  make  defendant  executor  de  9on  tort,  sufficient,  III. 

524. 
case  of  two  executors,  one  of  whom  does  not  administer  or  prove,  III.  524. 
notice  to  produce  probate  or  letters.  III.  524. 

they  need  not  be  shown  in  defendant's  possession,  III.  524. 
proof  of  identity.  III.  524. 
for  plaintiff,  on  issue  joined  on  plene  adminintravit,  III.  538,  ei  seg.,  602 — 605. 
(See  Plenb  Administbavit.) 
for  the  executor,  that  the  assets  are  exhausted,  III.  541,  et  seq. 
verdict  against  testator  is  evidenoe  against  executor.  III.  556. 
whether  admissions  made  by  an  executor,  etc.,  before  appointment  are  re- 
ceivable against  him  as  executor,  II.  28  n..  III.  467,  582  n. 
admissions  by  co-executor.  III.  467,  582  u. 
secondary,  of  contents  of  a  will,  III.  557. 

admissibility  of  declarations  of  deceased  as  evidence  against  executor.  III.  G56  n. 
entrie.s  made  by  deceased  executor  against  his  interest.  III.  556  n. 
as  to  uncorroborated  claims  against  estate  of  deceased,  I.  877  n.,  III.  *i77, 

278,  611. 
as  to  survivorship  of  two  persons  dying  by  a  common  death,  I.  494,  555,  II. 
59,  496,  497  n. 
admissibility  of  evidence  in  suits  by  or  against  personal  representative,  III. 

578  n. 
competency  of  witnesses  in  such  suits,  III.  578  n. 
inventory  as  evidence,  II.  183  n. 
settlement  of  account  as  evidence  against  surety,  I.  637  n. 
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evidence  of  presentmeut  of  claim,  II.  1M4  n. 

of  allowance,  II.  251  n. 

of  performance  of  condition  of  legacy,  II.  566  n» 

of  negligence  in  administration,  III.  355  n. 

title  in  trover,  II.  86  n. 
trespass,  II.  86  n. 
declarations  of  legatee, 

as  to  nndne  inflaence,  I.  67  n.,  428  n. 

as  to  validity  of  will,  I.  425  n. 

EXCOMMUNICATION, 

does  not  produce  incapacity  to  make  a  will,  I.  92. 
nor  to  be  executor,  I.  276  n. 

EXECUTION.    {See  Judombnt.) 

the  goods  of  a  testator  cannot  be  taken  in  execution  for  debt  of  executor,  I.  767. 

cases  where  this  rule  is  varied,  I.  767  n.,  768. 
how  executor  must  obtain,  II.  95,  et  ieq.y  III.  241,  468.     {See  Revivor.) 
how,  must  be  obtained  where  administration  revoked,  I.  719.     (See  Rkvivob.) 
how  obtained  by  administrator  de  bonis  non,  II.  109,  110. 
on  judgment  obtained  by  testator.  III.  468.     (See  also  II.  96,  III.  550.) 
a  writ  of  execution  issued  in  testator's  lifetime  may  be  executed  after  his  death, 

III.  469  n.     (iS^ealsoII.  96.) 
where  testator  co-defendant  on  joint  cause  of  action,  whether  he  dies  before  or 
after  judgment,  execution  cannot  be  had  against  executor,  III.  241,  242. 
aecus  against  heir,  III.  242  n. 

where  he  dies  between  verdict  and  judgment,  III.  242. 
where  testator  sole  defendant  dies  before  judgment,  executor  must  be  made  a 
party  under  Ord.  XVII.,  r.  1,  if  cause  of  action  continues.  III.  241.    (See  II. 
91,  et  9eq,) 
if  death  between  verdict  and  judgment,  whether  cause  of  action  survives  or 
not,  Ord.  XVII.  applies.  III.  242.     (See  II.  91,  et  aeq,) 
where  testator  sole  defendant  dies  after  judgment,  execution  must  be  obtained 
under  Ord.  XLII.,  r.  23,  III.  243.   (See  III.  468.) 
Ord.  XLII.  r.  23,  does  not  apply  to  equitable  execution,  III.  241  n. 
when  it  may  be  had  of  the  goods  of  the  testator  in  the  hands  of  his  executor 
without  further  proceedings,  III.  551. 
when  revival  necessary  under  old  law,  III.  551. 
procedure  under  Judicature  Act,  III.  552. 

execution  on  judgment  of  assets  infiUurOj  III.  552.     (See  III.  546,ef  9eq.) 
several  executors  praying  different  writs  of,  III.  523  n. 
stay  of,  when  it  may  obtained,  III.  469. 
de  bonis  testatoris,  III.584  n. 
de  bonis  propiis,  III.  586  n. 
de  t^nris.  III.  585  u. 

EXECUTION  OF  WILLS,  I.  94,  et  seq.    (See  WiLL,  Form  and  Manner  of  Making,) 

EXECUTOR, 

in  strictness  essential  to  a  testament,  I.  6. 

if  appointed  by  word  of  mouth,  the  will  is  nuncupative,  I.  168  n. 
regularly,  may  not  be  instituted,  but  only  substituted,  in  a  codicil,  I.  278  n. 
acceptation  of  the  word,  I.  268. 

distinction  between,  and  trustee.  III.  321,  322,  ibid.^  n. 
considered  in  equity  as  a  trustee,  III.  588. 
nomination  of,  is  sufficient  to  make  a  will,  I.  89,  245,  268. 
who  entitled  under  a  bequest  to,  II.  408,  et  seq, 
whether  he  takes  a  bequest  beneficially,  II.  522,  et  seq.,  III.  121. 
bequest  to  '^  A.  and  his  executors ''  gives  him  the  absolute  interest,  11.  409. 

Who  is  capable  of  being,  I.  269,  et  seq.,  538  n. 
the  king,  I.  269. 
corporations,  I.  270. 
a  partnership  firm,  I.  270. 
aliens,  I.  270. 
infants,  I    271. 


OBNEBAL    INDEX.  897 

'EXECUTOR.'-OonanMed. 

sole  execator  infant  cannot  act  till  twenty-one,  I.  272. 

whether  if  infant  ezecntrix  take  husband  at  fall  ace  he  shall  have 
the  ezecation,  I.  272. 
feme  eawrt,  I.  273,  et  aeq,    {See  Husband  and  Wifb.) 
persons  attaint  and  outlaws,  I.  273. 
persons  of  bad  character,  I.  274  n. 
bankrupts  and  persons  in  mean  or  insoWent  circanstances,  I.  274,  276,  452. 

control  of,  by  appointing  receivers  or  requiring  security,  I.  275,  452.. 
villein,  I.  273  n. 

persons  disqualified  under  civil  law,  I.  274. 
under  common  law  anciently.  I.  276  n 
non  oampotesy  I.  5^6. 

Afpointmjbkt  of, 

can  only  be  by  testament,  I.  268  n.,  278,  282  n. 
by  what  words,  I.  278,  et  aeq, 
bad  for  uncertainty,  I.  287. 

executor  according  to  the  tenor,  I.  278. 

by  words  pointing  at  the  office  or  rights  of  an  executor,  I.  278— 

281. 
by  necessary  implication,  I.  282. 
distinction  between  executor  and  overseer  or  6oad|jutor  I.  283.    {Set 

too,  I.  301  n.) 
may  be  admitted  to  probate  jointly  vnth  an  express  executor,  I. 

284. 
general  by  implication,  after  an  express  limited  appointment,  !• 
284. 
appointee  of  legatees,  I.  284. 
several  executors,  I.  285. 

co-executors,  in  law  one  person,  I.  285  n. 

may  have  distinct  functions,  I.  284  n.    {See  Co-Exbcutors.) 

witii  power  to  survivor  to  appoint  a  fresh  one,  I.  286. 

appointment  after  testator's  death  through  designated  agent,  I.  286  n. 

or  by  the  court,  in  a  designated  emergency,  I.  286  n. 
successive  executors,  I.  290  n.,  292  n.,  296  n. 
as  administrator  pendente  lUe,  I.  593  n. 

or  pro  tempore^  I.  611  n. 
as  trustee.  III.  377  n. 
substituted  executors,  I.  285. 
appointment  of  executors  in  a  will  revoked  by  codicil  naming  a  "  sole  exe- 
cutor," I.  287. 
how  qualified  or  limited,  I.  288,  289  n.,  290  n.,  el  aeq,    {See,  infra,  LiKlTKD 

EXBOUTOB.) 

in  what  cases  it  may  be  transmitted,  I.  286  n.,  293,  et  seq,, 
revocation  of  appointment  of,  being  also  trnstees,  no  revocation  their  trustee* 
ship,  UI.  322  n. 

Bond  of,  when  required,  I.  623  n. — 625  n. 
by  co-executors,  I.  629  n.,  636  n. 
amount  of,  I.  630  n. — 632  n. 
sureties  on,  I.  632  n. 
counter  security,  I.  633  n. 
farther  security,  I.  634  n. 
covers  what,  I.  637  n.,  638  n.,  639  n. 
as  trustee,  U.  717  n.,  III.  378  n. 

Absence  of,  I.  595,  el  8eq,    (See  Administbation  dubante  Absentia.) 

Renunciation  by,  I.  323,  et  aeq,    {See  Renunciation.) 

Pbobate  of  will  by.    {See  Pbobate,  Coubt  of  Pbobats.) 

he  cannot  rely  on  his  title  in  any  court,  without  probate,  I.  347. 
but  he  derives  his  title  from  the  will  itself^  I.  288  n.,  354. 

from  the  probate  in  some  states,  I.  362  n. 
from  the  will  and  the  state,  I,  278  n. 
what  he  may  do  before  probate,  I.  362,  et  aeq,    {See  Pbobate.^ 
citation  to  prove,  I.  372. 
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at  the  instance  of  any  paxty  interested,  I.  372. 
where  the  will  is  destroyed  or  concealed  by  execator,  I.  374. 
penalty  where  ezecator  administers,  and  does  not  prove  within  six  months, 

I.  379-381. 
probate  not  to  issae  until  after  seven  days  from  death  of  testator,  I.  381. 
when  applied  for  after  the  expiration  of  three  years  from  the  death  of  the 

testator,  I.  381. 
probate  cannot  be  obtained  daring  a  contest  respecting  the  validity  of  codi- 
cil to  a  will,  I.  464. 
after  obtaining  probate  cannot  call  validity  of  will  in  question,  I.  691. 
unless  the  will  was  procared  by  fraud,  I.  54  n. 
manner  of  obtaining  probate,  I.  381,  ef  seq. 

EsTATS  OF  EXBCUTOB,  I.  759.    (See  also,  II.  408,  et  »eq.    See  Estate,  AflSKTS.) 
his  rights  as  to  the  residue,  II.  421  n.,  820,  el  acq.     {See  Residve.) 
of  the  effect  of  appointing  a  debtor  executor,  II.  624,  et  seq. 

by  common  law,  II.  625. 

in  eqoity,  11.  628,  629  n. 

rule  in  equity  will  now  prevail,  II.  '626. 

effect  of  statute  of  Limitations  on  debt  of  executor.  III.  570  n. 
of  the 'effect  of  appointing  a  creditor  executor,  II.  629,  ef  seq, 

by  one  of  several  debtors,  II.  630. 

creditor  sole  executor,  II.  629. 

one  of  several  executors,  II.  630. 

presentment  of  executor's  claim,  II.  240  n.,  253  n.,  268  n. 

proof  of  executor's  claim,  II.  247  n.,  267  n. 

POWEB  OF,  II.  115,  el  acq, 

before  probate,  I.  :362,  el  9eq,    (See  Probate.) 
to  bring  actions,  II.  115.     (See  Actions,  Remedies.) 
to  sne  for  death  of  testator,  II.  28  n. 
to  enter  the  house  of  heir,  II.  116. 
to  taJce  deeds,  etc.,  out  of  heir's  chest,  II.  116. 
to  obtain  possession  of  deceased's  papers,  II.  115  n. 
to  distrain,  II.  116,  et  seq.    {See  Distress.) 
Stat.  32  Hen.  VIII.  c.  37.. .II.  116. 

executors  may  have  action  and  distrain  for  rent  due  in  testator's 
lifetime,  II.  116, 117. 
construction  of  the  statute,  II.  117 — 119. 
Stat.  3  &  4  Wm.  IV.  c.  42,  II.  119. 
to  alien  the  assets,  II.  120,  ef  eeq,^  132  u. 

he  has  an  absolute  power  over  the  personal  estate,  II.  120. 

the  assets  cannot  be  followed  into  the  hands  ol  the  alienee,  II.  120. 
even  specific  legacies,  II.  120. 
he  may  mortgage  the  assets,  II.  121, 138  n. 

a  purchaser  from  him  is  not  bound  to  see  to  the  application  of  the  pur- 
chase money,  II.  122. 
exception  when  there  is  collusion  between  the  executor  and  purchaser, 
II.  122,123. 
whether  a  sale  in  satisfaction  of  executor's  private  debt  is  valid,  II. 

122,  124. 
where  there  is  collusion,  legatees  as  well  as  creditors  may  follow  the 
assets,  II.  124. 
he  cannot  purchase  the  assets  from  himself,  II.  125, 138  n.,  139  n.    IIL 
401.     (See  III.  105.) 
but  executor  of  a  deceased  partner  may  sell  his  share  to  surviving 
partners,  II.  125. 
he  cannot  bequeath  the  assets,  I.  770. 
to  assign  leases  and  make  underleases,  II.  125 — 126. 

what  underleases  by  executors  are  good  in  equityf  II.  125. 
when  restrained  by  condition  not  to  assign,  II.  126 — 128. 
underlease  exceptional  mode  of  dealing  with  assets  putting  purchaser  on 
inquiry,  II.  126. 
cannot  give  a  future  option  of  purchase,  II.  126. 

his  power  of  disposal  over  the  assets  not  controlled  by  merely  commendng 
an  administration  action,  II.  128. 
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to  endorse  a  bill  of  exchaDge,  II.  129,  132  n. 

to  prove  against  his  own  estate,  II.  247  n.,  267  d.,  III.  607,  007  n. 

he  cannot  exercise  a  power  of  aale  by  attorney,  II.  130. 

as  to  powers  of  sale  see  also  I.  7Si7  n.,  et  seq. 
of  executor  of  assurer  to  re-assure,  II.  130. 
of  executor  of  assured  to  procure  indorsement  of  policy,  II.  KM. 
of  election  by  executor,  II.  130. 

of  compounding  or  compromising  debts  and  claims,  II.  131,  III.  324. 
of  submitting  daims,  etc.,  to  arbitration,  II.  130,  252  n.,  III.  324. 
difference  between  executor  and  adminstrator  in  this  respect.  III.  324. 
law  as  to  administrators,  III.  325,  et  8eq. 

power  to  transfer  stock  standing  in  name  of  lunatic  executor.  III.  598. 
powers  in  another  state,  I.  303  n.     {See  Fobsign  Executobs.) 
power  to  employ  counsel,  II.  195  u. 

DUTIBS  OF, 

as  to  the  funeral,  I.  303  n.,  II.  105,  III.  313  n.,  et  acq,    (Sef  Funeral.) 
as  to  proving  the  will,  etc.,  I.*  377,  II.  173  u.     (/See  Probate— Administra- 
tion.) 
as  to  the  making  an  inventory,  II.  173 — 180.     (See  Invrntoby.) 
as  to  collecting  the  effects,  II.  185. 

consequence  of  not  removing  the  personal  property  from  the  land,  II. 
185. 
as  to  the  payment  of  debts,  II.  186,  el  seq,     (See  Deb^s.) 
order  of  payment  prescribed  by  law,  II.  187 — ^220. 
payment  of  inferior  debts  without  notice  of  superior,  II.  229 — 231. 
suffering  judgment  for  inferior  debt,  without  notice  of  superior,  II.  229. 
registration  of  judgment,  II.  202,  203,  230. 
public  notice  to  creditors,  II.  231  n. 
presentment  of  claims  to  executor,  II.  235  n. 
allowance  by  executor,  II.  247  n. 
rejection  by  executor,  II.  248  n. 
waiver  of  bar  for  non-claim,  II.  246  n. 

of  the  executor's  power  of  preference  among  creditors  of  equal  degree, 
I.  130  n.,  II.  23a~257. 
controlling  his  preference  by  proceedings  at  law  or  in  equity,  II. 
2.50,  257,  III.  491. 
may  prefer  creditor  after  another  has  commenced  action,  II.  250,  257, 
III.  530  n. 
so  after  decree  for  account.  III.  492  n. 

unless  creditor  suing  on  behalf  of  himself  and  other  creditors, 
II.  257. 
court  will  take  into  account  preferential  payments  when  it  makes  pay- 
ments, II.  257. 
of  the  executor's  right  of  retainer,  II.  258—207,  208  n.     (See  Retainer.) 
of  the  executor's  subrogation  for  advances,  II.  220  n. 
as  to  the  payment  of  legacies,  II.  209,  et  seq,,  090,  et  seq.    (See  Legacy.) 
all  debts  must  be  satisfied  before  any  legacies,  II.  053,  et  neq. 
voluntary  debt,  II.  217,  054. 
contingent  debts,  II.  054—^7. 

when  legatee  must  give  security  agiiinst.  II.  054. 
debts  of  which  executor  had  no  notice,  II.  050,  el  seq.  III.  470. 
executors  assent  to  legacy,  II.  077,  et  seq.     (See  AssEirr.) 
at  what  time  legacies  are  to  be  paid,  II.  090,  et  seq,    (See  Payment 

of  Leoaciibb.) 
to  whom  legacies  are  to  be  paid,  II.  710,  et  seq.    (See  Payment  of 
Legacies.) 

payment  to  self  as  trustee,  etc..  III.  378  n. 
interest  upon  legacies,  II.  741,  et  seq. 
in  what  currency  legacies  are  to  be  paid,  II.  758,  et  seq. 
delivery  of  specific  legacies,  II.  702-— 700. 

as  to  the  payment  of  the  residue,  II.  801.  et  aeq.     (See  RESIDUE.) 
as  to  carrying  on  testator's  trade.  III.  495.     (See  Trade.) 
where  valuable  must  do  so  for  sale  as  going  concern,  III.  495. 
as  to  distribution,  II.  840,  el  seq.    (See  Distribution.) 
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as  to  keeping  clear  aooounts,  III.  600. 
what  are  aaaets  in  his  hands,  III.  101,  H  9eq.    {See  Assets.) 
Liability    op.     (See    Accounts  —  Actions — Allowances — Devastavit — 
Bbmbdy— Trade. 
in  respect  of  the  acts  of  the  deceased,  III.  222—267. 
in  matters  of  contract,  m.  222—227. 

to  do  a  collateral  act,  though  uncertain.  III.  223. 
though  not  named,  III.  224. 
accruing  after  testator's  death,  III.  224,  283  n. 
where  contract  was  personal  to  testator,  III.  225—227. 
in  matters  of  tort,  III.  228—235,  287  n. 

Tnle  actio  periimdlia  inorUur  cum  persond,  III.  228. 
examples  of  the  rule.  III.  228  el  sea. 

modification  of  the  rule  by  stat.  3  &  4  Wm.  lY.  c  42,  III.  234. 
actions  may  he  brought  against  executors  for  injuries  to 
property  real  or  personal,  by  testator,  if  committed  six 
months  before  death,  III.  234. 
to  be  commenced'  within  six  months  after  execnton 
have  taken  office.  III.  234. 
the  executor  may  be  in  many  cases  made  liable  by  suing  him  in 
form  ex  ofmiraetUy  III.  229—233.     (See  III.  228  n.) 
of  executor  of  rector,  etc.,  for  dilapidations.  III.  235—238. 
for  breaches  of  trust.  III.  238, 283  n. 
on  debts  of  record,  III.  240. 
on  statutes  and  recognizances.  III.  240. 

may  be  sued  for  debts  immediately  after  testator's  death,  m.  569. 
on  joint  contracts,  III.  240,  290  n. 

in  case  of  partners,  III.  243—249, 285  n. 

provisions  of  Partnership  Act,  1890. . .  III.  244,  248  n.,  248,  249. 

discharge  of  executor  of  partner  from  liabilites,  III.  247. 

right  of  surviving  co-contractor  to  enforce  contribution,  III.  248. 

(See  in.  289  n.) 
of  deceased  shareholders  in  public  companies,  II.  654,  IIL  249 — 
252. 
on  covenants  concerning  the  realty,  III.  253,  254,  283  n.,  284  n. 
on    contracts   between   landlord   and    tenant,    II.   655  n..   III.    254, 
eieeq, 
personal  responsibility  of  executor  for  rent  in  his  own  time,  L 
818  n.,  III.  256,  ef  m;.,  258  n. 
for  repairs.  III.  262,  263. 
for  continuing  to  occupy  premises  held  by  testator  from  year  to 

year.  III.  264. 
from  occupation  of  co-executor  when  lands  are  leased  for  years 

by  demise  not  under  seal,  III.  264.     {See  II.  145-) 
for  party  walls.  III.  264. 

on  a  covenant  by  testator  to  take  a  renewed  lease,  in.  264. 
to  complete  the  work  of  testator.  III.  311. 
of  executor  of  vendee  to  complete  purchase,  III.  265,  266. 
to  exonerate  specific  legacies,  III.  267. 
of  leaseholds.  III.  268. 

of  shares  in  public  companies,  III.  269.     {See  III.  249—252.) 
as  to  apprentices,  III.  270. 
as  to  poor  rate  and  church  rates.  III.  271. 
as  to  debts  of  husband  and  wife,  III.  272—275,  286  n. 
as  to  action  for  work  and  labor  with  a  view  to  a  legacy.  III.  276,  263  b. 
executor  of  tenant  for  life  who  neglects  to  renew  a  lease.  III.  276. 
as  to  admission  to  copyholds.  III.  276. 
as  to  judge's  executor  certifying  bill  of  exceptions,  III.  277. 
as  to  executor  of  justice  of  the  peace  or  coroner  certifying  record,  HL 

277. 
as  to  completing  gift  of  testator,  III.  277. 
of  testator  delivering  a  deed  as  an  escrow,  III.  278. 
on  a  note  made  payable  with  interest  at  a  certain  period  after  dealii  of 

testator.  III.  278. 
on  continuing  guarantee  of  testator,  III.  279. 
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in  rwpect  of  his  own  contracts,  III.  288,  et  seq, 
as  executor, 

upon  contracts  made  as  executor,  III.  288 — 292,  312  n,,  et  seq, 

promise  to  pay  money  awarded  after  testator's  death,  III.  289. 
money  not  dae  till  testator's  death,  III.  289. 
on  an  account  stated  as  executor,  III.  289. 
money  paid  to  his  use  as  executor,  III.  289. 
not  money  lent  to  him  as  executor.  III.  290. 

nor  money  had  and  received  by  him  as  executor,  III. 
291. 
in  an  action  for  use  and  occupation  after  death  of  testator, 

in.  292. 
for  goods  sold  and  delivered,  and  for  work  done  and  ma- 
terials used  and  provided,  III.  292. 
to  pay  interest.  III.  292. 

third  person  cannot  by  contract  with  executor  acquire 
right  to  prove  against  estate.  III.  290  n. 
penonally,  III.  ^  et  acq. 

is  a  gratuitous  bailee.  III.  333.     (8ee  DEVASTAvrT.) 
there  must  be  a  good  consideration,  and  the  promise  must  he  in 
writing.  III.  292,  293,  314  n. 
what  is  a  sufficient  consideration,  III.  293 — ^297,  315  n. 
what  is  a  sufficient  writing.  III.  296. 
on  promise  made  before  probate  and  grant  of  letters,  III.  293.     {8ee  n.) 
on  a  submission  to  arbitration.  III.  299 — 301. 
for  acts  done  under  his  power  of  attorney,  III.  301. 
with  respect  to  the  expenses  of  the  fhneral,  III.  301 — ^304,  313  n. 
continuing  testator's  trade.  III.  306— -312,  315  n.,  317  n. 
for  maintenance  of  family.  III.  317  n. 
for  management  of  lands,  III.  320  n. 
for  contract  of  predecessor,  II.  172  n. 
on  a  decasta/tU,  III.  321,  et  aeq.    (See  Devastavit,  Accounts.) 
accounts  of,  and  allowances  to,  III.  398,  et  aeq.    (See  Accounts,  Allow- 
ances.) 
in  what  cases  charged  with  interest,  III.  402—410.    (See  Interest.) 
under  usual  administration  decree,  III.  001. 
remedies  against.    (See  Remedies.) 
at  law,  III.  514—687. 
in  equity.  III.  588—661. 

where  the  will  is  destroyed  or  concealed  by  him,  I.  373. 
in  the  Probate  Ck>urt,  III.  662—667. 
in  the  County  Ck>urt,  III.  668—672. 
when  property  is  given  to,  as  trustee,  taking  probate  is  an  acceptance  of  the 

trust,  n.  600,  UI.  321. 
as  husband  of  executrix,  II.  164  n. 

(See  Husband  and  Wife.) 

Legacy  to,  II.  408,  et  aeq. 

as  such,  whether  he  can  in  any  case  take  beneficially,  II.  417,  et  aeq,  (See 
in.  121.) 

when  he  can  take,  without  accepting  the  office,  II.  594,  et  aeq.  (See  Condi- 
tional Legacies.) 

assent  to  by  himself  necessary,  n.  686,  et  aeq.    (See  Assent.) 

Several  Ezecutobs,  I.  285,  et  aeq. 
in  several  degrees,  I.  285.  • 

substituted  executors.  I.  286. 

if  an  instituted  executor  accepts  office,  the  subsUtntes  are  all  exdnded, 
I.  286. 
exceptions,  I.  285. 
are  considered  as  an  individual  person,  I.  285,  II.  142. 
taking  a  residue  take  as  joint  tenants,  II.  820. 

title  of,  proved  by  probate  granted  to  one,  III.  465.     (See  also  I.  463. ) 
must  all  join  in  bringing  actions,  II.  150,  III.  473  n.     (See  Pabtibs.) 
infants,  II.  150. 
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executor  who  has  reoounced,  or  not  admin Utered,  II.  149. 
order  for  adding  ezecator  as  party  who  has  not  joined,  II.  149  n..  III. 
485. 
no  more  need  be  saed  than  have  administered,  III.  519,  590. 
for  distinct  parts  of  the  property,  I.  389,  290,  II.  149  n. 

q[uoad  creditors,  they  are  all  one  executor,  I.  291. 
executor  of  one  of, 

no  interest  transmissible,  except  to  executor  of  survivor,  I.  296, 336, 
567,  568. 
renunciation  by,  I.  332. 

consequences  of,  I.  333,  II.  146. 

diflference  formerly  as  to  renunciation  by  all  and  by  some,  I.  297,  333. 

rights  of  executor  renouncing  probate  to  cease  as  if  he  had  not  been 

named  in  the  will,  I.  334,  568. 
an  executor  renouncing  may  sue  his  co-executor,  I.  336. 
so  if  neither  proves  nor  acts,  II.  151. 
probate  granted  to  one  enures  for  the  benefit  of  all,  I.  462. 

double  probate,  I.  462. 
where  there  are  several  executors  with  distinct  powers,  or  for  distinct  por- 
tions of  time,  I.  463. 
estate  of  one  of  several  executors,  II.  104,  et  seq-     (See  Estate.) 
they  cannot  sue  on  a  promise  made  jointly  with  one  of  them,  II.  105. 
they  cannot  all  sue  on  a  contract  made  by  anej  II.  81  n. 
discounting  of  bill  of  exchange  by  one  out  of  testator's  money  will  not  ena- 
ble him  to  join  with  others  in  suing  as  indorsee  for  value,  I.  774. 
one  executor  should  not  lend  the  assets  to  another,  III.  336. 
notice  to  one  is  notice  to  all,  III.  379. 
entry  by  one  shall  not  charge  the  other,  II.  144,  III.  264. 
how  ikr  the  act  of  one  can  impose  a  charge  on  his  companion,  II.  144. 
liability  of  one  for  devastavit  of  another,  III.  379,  et  tteq,    (See  Devastavit.) 

where  he  stands  by  and  sees  breach  of  trust.  III.  :{84. 
22  &  23  Vict.  c.  35,  indemnity  clause.  III.  385. 
retainer  for  devastavit  by  co-executor,  II.  619  n. 

one  of  several  executors  cannot  bind  the  others  by  his  contract,  II.  145. 
Bank  may  require  all  who  have  proved  to  join  in  transfer  of  stock,  II.  38, 

144. 
transfer  of  railway  shares  or  stock  standing  in  names  of  two  executors  can- 
not be  made  by  one,  II.  144  n. 
power  of  one  of  several  executors,  II.  142 — 151. 
of  the  survivor,  II.  146. 
exercise  of  power  given  to  several  to  sell  land,  II.  146,  d  seq, 
when  one  renounces,  II.  146 — 149. 
by  surviving  executors,  II.  146. 

by  a  single  survivor,  II.  149, 150. 
rule  introduced  by  Conveyancing  Act.  II.  150. 
when  one  executor  may  sue  the  other,  I.  336,  II.  151,  630. 
in  equity,  III.  484. 

ii\j  unction  by  executor  against  oo-execntor  before  probate.  III.  664. 
demise  by  executors  to  their  co-executor,  11.  151. 
an  executor  may  prove  under  co-executor's  bankruptcy,  III.  607  n. 
one  of  several  executors  may  accept  a  surrender  of  a  term,  II.  145  n. 
assent  by  one  of  several  to  his  own  legacy  sufficient,  II.  690. 
pleas  by,  III.  522,  523.     (See  Pleas.) 

judgment  against,  when  only  one  is  found  to  have  assets,  III.  546.    (See 
Judgment.) 

Executor  op  executor, 

whether  he  may  refuse  to  administer  the  first  testator's  effects  though  he 
he  accepts  the  office  as  to  his  immediate  testator,  I.  326,  332,  575  n.,714  n. 
where  there  is  a  sole  executor,  his  executor  represents  the  first  testator,  1. 
293. 
not  unless  the  first  executor  proves  the  will,  I.  295. 
but  will  must  be  proved  in  this  country,  I.  568. 

if  there  are  several  executors,  no  interest  is  transmissible,  except  to  the 
executor  of  the  survivor,  I.  296. 
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QDder  the  old  law  not  even  wfaere  one  of  several  proved,  and  the  rest 

renounced,  I.  297,  333. 
but  now  righto  of  au  executor  renouncing  probate  cease,  as  if  he  had  not 
been  named  in  the  will,  I.  297.  334. 
authority  of  administrator  durante  minoritate  of  executor  of  executor,  I.  .569. 

liability  of,  I.  566. 
administrator  durante  absentia  may  be  appointed  in  absence  of,  I.  596  n. 
his  estate,  II.  106.    {See  Estate.) 

executor  of  feme  covert  executrix,  I.  296,  494,  II.  110. 
if  executor  dies  before  probate,  his  executor  does  not  represent  the  first  tes- 
tator, I.  371. 

quaere  whether  can  retain  when  original  executor  creditor  of  testator, 
I.  365  n. 
no  new  probate  necessary  for,  I.  464. 
his  power,  II.  156 — 158. 

when  he  can  execute  a  power,  II.  156 — 158,  592  u. 
a  personal  trust,  II.  156,  157  n.,  592  n. 
a  power  annexed  to  an  interest,  II.  157. 
what  are  assets  in  hands  of,  I.  767,  768. 
remedies  against,  III.  229,  554,  560  n. 

for  a  devastavit  of  first  executor,  II.  Ill  n.,  III.  229,  554. 

debt  on  a  judgment  against  the  first  executor  suggesting  a  deva^^ 
iavU,  III.  550,  554. 
cannot  after  probate  call  in  question  validity  of  will,  I.  691. 

Executor  of  administrator, 

does  not  represent  the  intestate,  I.  569 

Administrator  of  executor, 

does  not  represent  first  testator,  I.  293,  294.  4 

cannot  sue  for  double  value  of  lands  held  over,  though  tenant  attorned 

to  him,  I.  294  n. 
administrator  durante  minoritate  of  executor  of  executor  represents  first 
testator,  I.  295  n. 

Limited  executor,  I.  288,  et  seq.,  601,  et  seq, 
in  point  of  time,  I.  288. 

as  to  when  he  shall  begin  his  ofi&ce,  I.  288. 

as  to  when  he  shall  cease,  I.  289. 
in  point  of  place,  I.  289,  610,  Cf.  III.  379,  382. 

in  various  countries,  I.  290. 
in  point  of  subject-matter,  I.  290. 

as  to  creditors,  distinct  executors  are  all  as  one  executor,  I.  291. 
conditional  executor,  I.  291. 
acts  done  by  executor  before  condition  broken,  good,  I.  291  n. 

EXECUTOR  DE  SON  TOBT, 
definition  of,  I.  298. 
may  be  of  a  term  of  years,  I.  301. 

what  acts  constitute,  I.  299—306.     (See  also  I.  327,  III.  514.) 
is  not  a  question  for  a  jury,  I.  310. 

cannot  be  purged  by  a  subsequent  grant  of  administration,  I.  315  n. 
what  acts  do  not  constitute,  I.  .306 — 310. 

whether  there  may  be  a  lawful  executor  or  administrator,  and  aa  executor 
de  son  tori,  at  the  same  time,  I.  306,  682  n. 
liability  of,  I.  310,  et  seq. 

an  executor  de  son  tort  may  be  sued  as  such,  though,  before  writ  bionght, 

administration  be  legally  granted  to  another,  I.  3(^  n. 
can  be  sued  Jointly  with  lawful  executor  or  severally,  I.  312. 
but  cannot  be  joined  in  suit  against  administrator,  I.  312. 
in  an  action  by  a  creditor,  I.  312. 

by  a  creditor  administrator  for  his  own  debt,  II.  630. 
he  shall  be  named  executor  generally,  I.  311. 

consequence  of  his  pleading  ne  unques  executor,  I.  312. 
not  liable  beyond  the  assets  come  to  his  hands,  I.  312. 
plea  of  plene  administrarit  by,  I.  313. 
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may  be  pleaded  with  ne  utiques  executory  I.  314. 

he  may  show  the  payment  of  debts  under,  I.  314,  315,  II.  223, 324. 

of  eqoal  or  superior  degree,  I.  315. 
he  may  ^ow  the  delivery  of  the  assets  to  the  rightfol  exeentor, 
I.  316,  720. 
secuSf  after  action  brought,  I.  314. 
payments  to  an  administrator  afber  suit  in  equity  not  allowed, 

I.  314. 
accounting  with  rightful  exeentor  not  sufficient  in  eqnitj,  $ei 
gusere^  I.  314  n. 
he  may  show  payment  of  debt  of  superior  degree  after  action  broogfat, 
I.  313,  II.  224. 
retainer  by,  for  his  own  debt, 

cannot  be  pleaded  or  given  in  evidence,  I.  315. 
though  of  superior  d^ree,  I.  315. 
though  the  rightful  executor  or  administrator  assent  to  it,  I. 

315. 
if  he  were  sued  as  executor  generally,  and  pleads  a  retainer, 
the  plaintiff  may  reply  that  he  is  executor  de  mm  tort,  L  315. 
if  he  gives  the  retainer  in  evidence,  the  plaintiff  may  show  who 
is  the  rightful  executor,  I.  315. 
may  be  legaliz^  by  administration  obtained  pendente  lite,  I.  315. 
he  may  rejoin  that  fact  jmw  darrein  continuance,  I.  316. 
in  an  action  by  the  rightful  executor,  I.  316. 

he  may  give  in  evidence,  in  migitation  of  damages,  payments  made  in  a 
course  of  administration,  I.  316  n. 
but  he  cannot  plead  them  in  bar,  I.  318. 

he  shall  not  be  allowed  them,  where  the  assets  are  not  saffideBt  for 
debts,  I.  319. 
whether  the  executor  de  son  tort  of  an  executor  de  son  tori  is  liable  lor  a 
deoaOavU  by  the  first,  III.  229  n. 
effect  of  his  acts  on  assets  aliened  by  him,  I.  320. 
all  his  lawful  acts  are  good,  I.  320. 
qualifications  of  this  rule,  I.  321. 
how  far  bound  by  his  own  acts  having  subsequently  obtained  letters  of  adminis- 
tration, I.  322.  487.    (See,  III.  302.) 
he  cannot  bring  any  action  in  right  of  the  deceased,  II.  115. 

but  being  in  possession  of  goods  of  deceased  may  maintain  an  action  in  le- 
spect  of  them  against  a  mere  wrongdoer,  n.  115  n. 
his  presence  in  a  court  of  equity  will  not  dispense  vdth  that  of  a  regular  repre- 
sentative, III.  514  n.,  620. 
there  cannot  be  an  administrator  de  son  tort,  I.  312  n. 
agent  to,  cannot  discharge  himself  by  showing  that  he  has  accounted  to  bis 

principal,  I.  314. 
of  exeeuior  de  son  tort, 

liability  of.  III.  229  n. 

EXECUTOR  ACCORDING  TO  THE  TENOR, 
how  appointed,  I.  278—281. 

"  EXECUTORSHIP  EXPENSES," 
what  they  mean,  II.  187. 

EXECUTORY  BEQUEST,  II.  546,  549,  553.     {See  LAPSED  LbqaciAb.) 

EXECUTORY  INTEREST, 

passes  to  executor,  I.  828,  II.  88,  et  seq. 

EXEMPTIONS, 

fh>m  probate  duty,  I.  737. 

from  legacy  or  succession  duty,  I,  731,  III.  2  o, 

from  bond.    (See  Administration,  bond.) 

of  homestead,  II.  870  n, 

statutory,  II.  870  n. 

to  family,  II.  871  d. 
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of  the  real  estate  by  the  personal,  III.  147,  et  seq.,  185  n.,  e<  aeg. 

heir  or  devisee  i^ho  has  been  forced  to  pay  a  bond,  shall  be  reimbarsed  out 
of  the  personal  assets,  III.  148. 

so  formerly  of  a  mortgage.  III.  148, 185  n. 

where  land  is  devised  subject  to  incambrances,  III.  148  n.,  190  n.,  191  n. 
8ecuSy  if  the  payment  of' the  mortgage  debt  is  a  condition  imposed^ 
on  the  devisee,  III.  149  n. 
not  so  as  to  disappoint  any  person  having  a  prior  claim  to  be  satisfied, 

in.  149. 
it  can  only  take  place  vrhere  the  debt  is  the  proper  debt  of  the  deceased, 

III.  150—154. 
17  &  18  Vict.  c.  113  (Locke  Ring's  Act),  after  Dec.  31, 1854,  heir  or 
devisee  of  real  estate  not  to  claim  payment  of  mortgage  oat  of  per* 
sonal  assets,  III.  155,  d  aeq.    (And  see,  in  N.  T.,  186  n.) 
constrnction  of  Act,  III.  155, 156  n. 

30  &  31  Vict.  c.  69,  amends  Locke  King's  Act,  III.  157,  158. 
40  &  41  Vict.  c.  34  (Locke  King's  Act  Amendment  Act),  III.  158. 
of  real  estate  charged  with  debts  and  legacies,  III.  159. 
of  the  personal  estate  by  the  real.  III.  159  et  seq.,  185  n.,  e<  aeq. 

what  words  in  a  will  shall  exempt  the  personal  estate  from  payment  of 
debts  and  legacies.  III.  160—164. 
legacies  given  out  of  particular  fund,  III.  165. 
of  real  and  personal  estate  when  a  mixed  fund  is  directed  to  be  applied  in  pay- 
ment of  debts  and  legacies,  III.  165. 
of  specific  legacies,  II.  646  n.,  III.  166,  367—269. 
of  estate  purchased  by  testator,  from  purchase  money.  III.  266.   (See  III.  155  d«) 

EXPENSES, 

execatorship,  what  they  mean,  II.  187. 

funeral,  II.  165,  ei  aeq,     OSee  Funeral.) 

legal,  what  they  include,  II.  187  n. 

testamentary,  what  they  mean,  II.  187. 

of  probate  and  administration,  what  they  include,  II.  18,  187, 7661 

EXPERTS,  TESTIMONY  OF, 

on  question  of  mental  capacity,  I.  28  n,  406  n. 

of  undue  influence,  I.  66  n. 
physicians  as,  on  mental  capacity,  I.  407  n.,  414  n.,  428  n. 
priests  as,  on  sanity,  I.  410  n. 
value  of  evidence  of,  I.  28  n,  411  n.,  414  n. 

EXTENSION  TO  Dbbtob. 

authority  of  executor  to  grant,  III.  361  n. 

FAC-SIMILE  PROBATE,  I.  390,  466,  669,  670,  ei  seq. 

FAILURE  OF  ISSUE.     (See  Issue.) 
what  it  means,  II.  377  n. 

FALSE  IMPRISONMENT, 

action  for,  does  not  survive  to  executor,  11.  6,  20  n.,  26  n. 
nor  against  him.  III.  228. 

FALSE  RETURN, 

survival  of  action  for,  II.  27  n. 

FAMILY, 

who  entitled,  under  description  of,  in  a  will,  II.  404 — 406  n. 
younger  branches  of,  II.  407. 

when  they  take  per  capita  and  when  per  aUrpea^  III.  103  n. 
gift  to  ''  A.  for  her  and  her  family,"  II.  407. 
payment  of  legacy  to  '*  A.  and  his  family,"  II.  717. 
Act  for  compensating  the  families  of  persons  killed  by  accident,  etc.  (9  &  10 
Vict.  c.  93),  II.  9,  el  aeq. 
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"  FARMING  STOCK," 

whether  words  will  pass  growing  crops,  I.  838  n.,  II.  471. 

FATHER, 

his  rights  to  the  grant  of  administration  to  his  son,  I.  500. 
to  the  residue  of  his  son's  effects^  II.  901. 
to  share  with  his  widow,  II.  902. 

FEAR.     (See  Will,  who  is  capable  of  tnaJdng. ) 
will  obtained  by,  I.  53. 

FELO  DE  8E,     (See  Will,  who  w  captMe  of  making, ) 

formerly  incapable  of  making  a  will  of  chattels,  I.  91. 

presentment  or  inqaest  of,  when  removable  by  certiorari,  and  traTenaUe  bj 

ezecatorst  II.  96. 
administration  to  the  effects  of,  I.  512. 

FELON.     (See  Will,  who  is  capable  of  making. ) 
legacy  to,  how  to  be  paid,  II.  740. 
formerly  incapable  of  making  a  will,  I.  91 . 

unless  pardoned,  I.  91. 
he  may  make  a  will  as  executor,  I.  91 . 
may  sue  as  executor,  I.  273. 
administration  granted  to,  I.  540  u. 
administration  to  effects  of,  I.  510. 
forfeiture  of  property  of  abolished  by  33  &  34  Viet.  c.  23 ...  60,  I.  51S. 

FEME  COVERT,    {See  Husband  and  Wikk.) 

FIERI  FACIAS,    (See  Execution,  Judgment.) 

filing  and  recording  will, 

statute  in  Am.  States,  I.  376  n. 

a  failure  in  does  not  vitiate  executor's  action,  I.  377  n. 

FINES, 

imposed  upon  testator,  liability  of  executor  for.  III.  240. 
copyhold,  II.  46,  III.  276. 

FIRE  INSURANCE, 

to  two  persons  jointly,  goes  to  survivor,  I.  794  n. 

collected  by  executor,  II.  23  n. 

allowance  for  premiums  to  representative,  II.  196  n.,  196  n. 

FIRM  OF  PARTNERS. 

may  be  executors,  I.  270.     (See  II.  834.) 

FISH, 

when  they  pass  to  executor,  I.  831. 

FIXTURES.    (See  Heirlooms.) 
general  rule  as  to,  I.  851,  866  n. 
what  is  an  annexation  of  a  chattel  to  the  freehold,  I.  851,  H  seq, 

constructive  annexation,  I,  853. 
when  executor  is  entitled  to  sever,  I.  853,  ef  seq. 

right  of  executor  of  tenant  in  fee  against  the  heir,  I.  85:^. 
old  rule,  I.  853. 

relaxations  as  to  trade  fixtures,  I.  855. 

as  to  fixtures  for  ornament  or  convenience.  I.  856,  857. 
against  devisee,  I.  859. 
right  of  executor  of  tenant  for  life  or  in  tail  against  remainderman,  I.  860-6^. 
as  to  trade  fixtures,  I.  860,  861. 
as  to  ornamental  fixtures,  I.  862. 
cases  of  fixtures  between  landlord  and  tenant,  I.  862,  d,  seq. 

formerly  executors  of  tenant  not  entitled  to  fixtures  set  up  for  agricul- 
ture, I.  8&3. 


GENERAL    INDEX.  907 

FIXTURES.— OonKniMJd. 

proTifiioQS  of  stat.  14  &  15  Vict.  c.  25,  and  of  Agricaltaral  HoldiDgs  Acts, 

I.  863. 
case  of  a  oonsenratory,  I.  864. 
case  of  a  pamp,  I.  865. 

apart  from  statute  most  be  removed  bjr  the  tenant  or  bis  execator  before 
the  tenancy  expires,  I.  865. 
under  Agricultural  Holdings  Act,  1883,  within  reasonable  time 

I.  865  n. 
within  a  reasonable  time,  in  case  of  a  tenant  for  life  or  in  tail, 
I.  866. 
will  pass  by  a  bequest  to  a  charity,  II.  292  n. 
*'  and  fixed  furniture,"  bequest  of,  I.  857  n. 
pass  by  a  conveyance  of  the  freehold  to  which  they  are  annexed  by  virtue  of 
Conveyancing  Act,  1881,  I.  859  n. 

FOLLOWING  ASSETS.     (See  ASSBTS. ) 

FORCE.    {See  Will,  who  is  capable  of  making,) 
will  obtained  by,  I.  52. 

FOREIGN  ADMINISTRATION, 

rights  of  foreign  administrators,  I.  507,  508.     (See  also  III.  107,  elseq.^  514.) 
liabilities  of  foreign  administrators,  I.  507,  508,  III.  107,  et  aeq. 
may  sue,  when,  I.  430  n.,  II.  30  n.,  102  n..  III.  476  n.,  514  n. 
may  hold  property,  I.  429  n. 
may  receive  payment,  I.  364  n.,  436  n.,  III.  134  n. 
may  transfer  assets,  II.  132  n. 

'  may  act  as  agent  for  administrator  of  domicil,  III.  134  n. 
accounting  in  foreign  jurisdiction,  III.  135  n. 

in  jurisdiction  of  domicil,  I.  431  n.,  432  n.,  III.  137  n. 

not  for  foreign  rents  collected,  II.  53  n. 
sale  of  foreign  r^ty  for  debts.  III.  134  n. 
action  against  domestic  administrator,  II.  627  n. 

FOREIGN  ASSETS,  I.  505,  HI.  105,  et  seq.     (See  EXBCUTOB,  Wmttorf— AfiBBTS.) 

FOREIGN  BONDS, 

what  passes  by  request  of,  II.  476. 

aemble  not  within  Trustee  Relief  Acts,  III,  498. 

FOREIGN  CREDITORS, 

share  with  domestic,  III.  136  n. 

FOUEIGN  DEBTORS, 

may  be  sued  in  jurisdiction  of  domicil,  III.  134  n. 
give  jurisdiction  for  foreign  administration,  III.  135  n. 

FOREIGN  EXECUTORS, 

cannot  be  »iied  here.  III.  136  n.,  514,  621.     (See  I.  430  n.,  438  n.,  II.  103  n.) 
(*See  Foreign  Administbation.) 

FOREIGN  JUDGMENT, 

ranks  as  debt  by  simple  contract,  II.  201. 

FOREIGN  LANGUAGE.     (See  Will,  fonn  and  manner  of  making.) 
immaterial  that  will  in,  I.  156. 
will  in,  probate  of,  I.  466,  668. 
construction  of,  I.  669.     (See  II.  329  n.) 

FOREIGN  LAW, 

construction  of  technical  words  of,  II.  329  n. 

governs  execator  sued  in  foreign  jurisdiction,  I.  432  n.,  438  n.,  439  n. 

as  giving  action  for  death,  II.  29  n.,  30  n. 

as  governing  preference  of  debts,  II.  210  n.,  225  n. 

capacity  of  foreign  corporation  to  take  by  devise,  II.  270  n.,  271  n., 
275  n.,  285  n. 
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FOREIGN  PROBATE, 
an  evidence,  I.  434  d. 
admiBsion  of,  I.  434  n. 
how  attacked,  I.  435  n.,  439  n. 
how  &x  ooncloBiTe,  I.  679  n. 
recording  of,  as  evidence  of  title,  I.  680  n.,  681  n. 

FOREIGNER.    (iSSse  Alien,  Domicil.) 
capacity  of,  to  make  a  will,  I.  12. 
may  be  executor,  I.  270. 
may  be  administrator,  I.  537,  581. 

bond  on  grant  of  administration  to,  I.  619  n. 
probate  of  will  of,  I.  428,  et  9eq. 

if  the  deceased  left  no  personalty  in  this  country,  his  will  need  not  be  proved 

here,  I.  428,  437  n.     (^8^  II.  179.) 
bat  if  a  foreign  ezecator  has  to  bring  a  suit  here,  there  must  be  adminiatra- 

tion  ad  litem,  I.  429  III.  514. 
a  will  made  abroad  of  property  here,  most  be  proved  here,  I.  352  n.,  433. 
Scotch  confirmation  produced  in  Probate  Court  and  sealed  there,  has  the  ef- 
fect of  probate,  I.  434,435. 
Irish  probates  to  be  of  like  force  as  English  probates,  being  resealed,  I.  435. 
a  foreign  executor  cannot  be  sued  here,  III.  514. 
rights  of  representative  extend  to  foreign  assets,  I.  436. 
but  not  grant  of  probate,  I.  436,  et  seq, 
nor  grant  of  administration,  I.  505. 
when  succession  duty  payable  on  disposition  made  by,  III,  39  n.,  88. 
administration  to  effects,  I.  505,  et  9eq. 
validity  and  construction  of  will  of, 

the  court  here  will  be  guided  by  the  law  of  the  country  of  domicil,  I.  438, 
445,  II.  357.     {See  II.  329  n.) 
bequest  to  children  of,  how  construed,  II.  369.     (See  II.  914  n.,  923,  III.  46  n.) 
distribution  of  effects  of,  II.  914—925. 

shall  be  according  to  the  country  of  domicil,  II.  914. 
rules  for  ascertaining  domicil,  II.  918,  e(  seg. 
feine  covert  foreigner  and  domiciled  abroad  may  make  a  will  in  accordance  with 
law  of  domicil,  I.  90. 

FORFEITURE, 

of  felon's  property,  abolished  by  33  &  34  Vict.  c.  23.. .60,  I.  512. 

FORGED  WILL,  I.  658,  et  seq.    (See  Fraud,  Probate,  revocaium.) 

payment  to  executor  of,  good  discharge  to  debtor,  I.  656,  715,  III.  467. 

FORM  OF  WILL,  I.  94,  et  seq.    {See  Will,  farm  and  manner  of  making.) 

FORMA  PAUPERIS, 

executor  cannot  sue  or  defend  in.  III.  486. 

FORMER  ADJUDICATION, 

settlement  of  administrator  d.  b.  n.  as,  II.  161  n. 
allowance  of  claim  as,  II.  251  n. 
confirmation  of  claim  as,  II.  254  n. 

FORMER  RECOVERY, 

for  personal  injury  bars  action  for  death,  II.  32  n. 
by  devisee  as  executrix,  II.  51  n. 

decree  in  equity  vacating  fraudulent  conveyanoe  by  debtor,  no  bar  to  action  for 
the  debt.  III.  360  n. 

FRAUD.     {See  Will,  who  is  capable  of  making.) 

will  obtained  by,  I.  53.     (And  see  I.  159—167,  454.) 

what  fraud  will  annul  a  will,  I.  53. 

cannot  be  set  aside  in  equity,  I.  54,  658,  et  seq. 

evidence  as  to,  I.  426.     {See  EVIDENOB.) 
probate  obtained  by,  I.  658,  et  seq.     {See  Pbobats,  revocation.) 
bequest  obtained  by,  II.  433. 


GENERAL    INDEX.  909 

FRAUD.— Om^imced. 

when  Court  of  Equity  will  interfere,  I.  667,  et  seq. 
will  Titiate  alienation  of  assets  by  execator,  II.  123,  133  n.,  169  n. 
property  assigned  in  fraud  of  creditors  assets,  III.  123. 
from  what  time  Statute  of  Limitations  runs  in  cases  of,  III.  633. 
liability  of  grantee  in  fraudulent  conveyance  of  decedent,  I.  305  n« 
claim  for  fraud  must  be  presented,  II.  23^  n. 
devastavit  by,  III.  377  n. 
equitable  relief  for,  III.  661  n. 

FRAUDS,  STATUTE  OF, 

as  to  personal  liability  of  executor,  III.  292,  et  seq. 

promise  to  pay  to  cease  opposition  to  will,  not  within,  I.  397  n. 

FRAUDULENT  ASSIGNMENT, 

property  assigned  is  assets,  III.  123.     (See  also  I.  874,  ibid,,  n.) 

charges  assignee  as  executor  de  mm  tori,  I.  304  n. 

affects  amount  of  executor's  bond,  I.  631  n. 

should  be  inventoried,  II.  182  n. 

administrator  may  set  aside,  II.  254  n. 

action  to  vacate.  III.  130  n.,  610  n. 

FREE  OF  DUTY, 

,         legacies  and  successions  given,  III.  90,  ei  seq, 

FREEHOLD.    (See  Action,  CovEXAirr,  Remedies,  Tobt.) 
definition  of,  I.  810  n. 
actions  for  trespasses  to,  do  not  at  common  law  survive  to  executor,  II.  6. 

provisions  of  stat.  3  &  4  Wm.  IV.  c.  42,  s.  2,  II.  8. 
actions  on  contracts  relating  to,  when  they  survive  to  executor,  II.  15,  et  aof, 

FRIENDLY  SOCIETY, 

debt  due  by  officer  of,  in  what  rank  his  executor  must  pay  it,  II.  191. 
when  representation  not  necessary  to  member  of,  I.  661. 

unexercised  power  to  bequeath  death  allowance  out  of  fhnds  of,  not  aawto. 
in.  129  n.  .  -, 

qusarej  whether  bequest  to  is  bequest  to  charitable  uses,  II.  309. 

FRurr, 

when  it  passes  to  heiri  and  when  to  executor,  I.  833, 843  n. 

FUNDS, 

public.    (See  Stock  in  Public  Funds.) 

FUNERAL, 

of, 
what  allowable  to  executor  as  against  creditors,  II.  166 — 167. 

as  against  legatees,  II.  168. 
allowed  out  of  the  estate  in  preference  to  all  debts  and  duties,  II.  168^  196; 

ni.  303  n. 
may  be  deducted  from  the  value  of  account  for  probate  duty  where  deceased 

domiciled  in  United  Kingdom,  I.  728,  II.  166  n. 
liability  of  executor  for,  when  personal,  III.  301,  313  n. 
liability  of  executor  for,  when  he  has  given  no  directions  for  the  burial, 

in.  301—304. 
charge  of,  upon  land,  its  effect  as  to  exonerating  the  personalty,  HL  308| 

303. 
whether  a  husband  can  throw  his  wife's  funeral  chaiKee  on  her  separate  ea* 
tate,  n.  166  n.,  HI.  276  n. 
■     whether  will  entitle  undertaker  to  administration  as  creditor,  I.  618  n, 
retainer  by  executor  for  expenses  of.  III.  276  n.,  537,  542. 
heir  voluntarily  paying,  of  intestate,  not  entitled  to  have  them  refended. 
m.  304  n. 

FURNITURE, 

what  passes  by  a  bequest  of,  11.  460  n,  468,  495  n. 

"fixed  ftamiture/'  II.  470. 
bequest  for  life,  II.  700  n.,  707  n. 
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GAME, 

when  it  paaaes  to  executor,  I.  831.* 

GARTER, 

in  natoie  of  heirloom,  I.  846. 

GENERAL  WORDS, 

of  bequest,  when  restrained  by  the  context,  II.  465—468. 

GIFT.    (SSee  Donatio  Mortis  Causa.) 

deed  of,  properly  execated  and  attested,  may  operate  as  a  will,  III.  70. 
executor  not  compellable  to  complete  gift  of  testator,  I.  877,  UI.  277. 

GIFT  OVER,   II.  496,  et  aeq,,    556,  el  9eq,     (See  €k>NDlTlONAL  LSGACIKS^  Lapskd 
Legacies.) 

GOODS, 

what  passes  by  description  of,  II.  459,  465 — 468.     (See  Legacy.) 
ademption  of  specific  legacy  of,  IL  638 — 640. 

GOODS  SOLD  AND  DELIVERED, 

by  executor,  he  may  declare  for,  as  such,  II.  79. 

to  executor,  he  cannot  be  sued  for  as  executor,  III.  292. 

GOODWILL, 

what  passes  by  bequest  of,  II.  471  n. 

when  assets,  III.  103  n. 

goes  to  surviving  partner,  I.  793  n. 

to  be  accounted  for,  III.  131  n. 

goes  with  bequest  of  business,  III.  131  u. 

GOVERNMENT, 

legacy  to,  11.  274  n.,  423. 

debt  due  from,  not  assets  at  seat  of  government,  III.  135  n. 

GRANDCHILDREN, 

who  can  take  under  description  of,  in  a  will,  II.  370. 

cannot  generally  take  under  description  of  **  children,''  II.  359.  362  n. 

rule  as  to  vesting  of  gifts  to,  where  settlor  in  loco  parenHsy  II.  550  n. 

take  as  class,  II.  342  n.,  507  n. 

do  not  include  descendants  of,  II.  370  u. 

GRANDFATHER, 

his  nearness  in  blood  to  propo»Uu8f  I.  497. 
preferred,  in  degrees  of  kindred,  to  an  uncle,  I.  501. 

postponed  to  brothers  and  sisters,  I.  501,  II.  904, 

by  the  mother's  side,  II.  905. 

"  GRAND  NEPHEWS  AND  NIECES," 
construction  of,  II.  373. 

GRANT  OF  ARMS, 

exemplification  of,  whether  an  heirloom,  I.  846  n. 

GRASS, 

when  it  goes  to  the  heir,  and  when  to  the  executor,  I.  837,  843  n« 
action  for  cutting,  when  it  survives  to  executor.  II.  6. 

GRAVESTONE.    (See  Monument.) 
property  in,  I.  846. 
preference  of  legacy  for,  II.  675  n. 

GREAT  GRANDCHILDREN, 

when  included  in  gift  to  grandchildren,  II.  370. 

GREAT  GRANDFATHER, 

shall  share  in  distribution  with  unde,  II.  905. 
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GUARANTEE, 

when  revoked  bj  death  of  guarantor.  III.  279. 
to  be  presented  as  contingentScUim,  II.  238  n.7 

GUARDIAN, 

at  what  age  an  infant  may  choose,  I.  579. 

distinction  between  infont  and  minor  as  to  nomination  of,  I.  579. 

his  right  to  administration  dMranie  nUiwnUUe^  I.  '578,  579. 

when  grant  of  administration  refused  to,  I.  579. 

rales  of  court  as  to  snch  grant  to,  I.  579,  580. 

appointed  by  Ecclesiastical  Court,  I.  578  n. 

cannot  be  appointed  to  infant  en  ventre  de  m  mh-e,  I.  5'"9  n^ 

adlUem  when  necessary,  I.  385  n. 

additional  bonds  of  guardian,  I.  635  n. 

executor  of,  takes  property  held  as,  I.  796  n. 

claim  for  fimds  held  as,  preferred,  II.  214  n. 

claim  against  estate  of,  to  be  presented,  II.  237  n. 

collects  rent  of  realty  to  be  divided  at  twenty-one,  II.  51  n. 

marriage  of  ward  authorized  by  feme  sole  as,  II.  114  n. 

presentment  of  claim,  ratified  by,  II.  240  n. 

payment  of  legacy  to  infant  to,  II.  717  n.,  718  n. 

HALF-BLOOD, 

is  equally  near  of  kin  with  the  whole  blood,  I.  500. 

equally  entitled  to  grant  of  administration,  I.  500,  532  n. 

equally  entitled  to  a  distributive  share  of  efiects,  II.  374  n.,  905,     (See,  II. 

399  n.,  400.) 
brothers,  etc.,  of  half-blood  shall  share  with  their  mother,  II.  903. 
nephews  and  nieces  of,  included  in  gift  to  nephews  and  nieces,  simplieUer,  II. 
374. 

HANDWRITING, 
proof  of, 

mode  of  proving  handwriting,  I.  411. 

rule  that  on  proof  of  signing,  instructions  and  knowledge  of  contents  shall 
be  presumed,  I.  411,  412. 
exceptions,  I.  413,  414.     (See  Pbobate.) 
comparison  of,  stat.  17  &  18  Vict.  c.  125,  s.  27. . .  I.  411  n. 
validity  of  will  may  be  established  by  proof  of  handwriting  of  witnesses  in 
certain  cases,  I.  416. 

*  HAVING," 

when  construed  **  having  had,"  II.  336. 

HAWKS, 

whether  they  pass  to  executor,  I.  830  n. 

HAY, 

devise  of  land,  when  includes,  II.  460  n. 

gift  of  property  about  buildings,  includes,  II.  460  n. 

HEDGES, 

cut  down  or  severed,  executors  shall  have  them,  I.  834. 

HEIR, 

must  be  cited  when  a  will  is  proved  in  solemn  form  affecting  real  estate,  x.  401, 

666.     (See  Probate,  numner  of  obtaining.) 
order  for  citation  of,  how  obtained,  I.  402. 
when  liable  to  costs,  I.  402. 
when  bound  by  Probate,  I.  666,  ei  aeg. 

his  title  in  certain  respects  exclusive  of  the  exeentor,  I.  844,  et  '9eq,    (See 
Estate,  Hsibloom,  Convxbsion.) 
to  chattels  real,  I.  807,  ef  9eq. 
to  estate  jwr  €ttUer  vie,  I.  814. 
to  mortgi^;es,  I.  815. 
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to  chattels  animate,  I.  830 — 832. 

to  heir-looms,  etc.,  I.  844 — 850. 

to  fixtures,  I.  851. 

to  property  converted  in  equity,  I.  783 — ^792. 

to  actions  on  convenants  real,  II.  15,  et  aeq, 
power  of  executor  to  enter  the  house  descended  to  heir,  to  remoTe  ffoods,  IL  116L 
power  of  heir  to  distrain  goods  of  executor  damage  feasant,  II.  116, 185. 

consequence  of  executor  not  removing  effects  from  the  land,  II.  116,  185. 
what  he  shall  hring  into  hotchpot  under  the  statute  of  distributions,  II.  843; 

oOU. 

who  are  entitled  under  the  description  of  "  heirs "  in  a  will  of  personalty,  II. 
362  n.,  378,  379  n.,  380.    (See  Lapsed  Lboaoies,  Purchase,  wards  of.) 
legacy  to  A.  and  the  heirs  of  his  body,  II.  330,  378. 

*'  A.  for  life,  and  then  to  the  heirs  of  his  body/'  II.  378. 

"  the  heirs  of  *  A.'  or '  my  heir,'  "  II.  379. 

'*  my  heirs  or  next  of  kin,"  II.  385. 

to  A.  and  his  heirs  does  not  lapse,  II.  378--386,  501.     (But  §00  IL 

600  n.) 
class  determined  when,  II.  341  n.,  348  n. 

includes  after-born.  II.  349  d. 
means  legatees,  II.  383  n.,  433  n. 

next  of  kin,  IX.  433  n. 
heirs  and  assigns,  as  words  of  limitation,  II.  500  n. 
of  substitution,  II.  502  n. 
when  the  heir  entitled  under  the  word  ^'family,"  II.  404. 
when   the    heir    takes  as  persona  designator  II.  378,  et  Mg.,  501.      {Set   PUBr 

CHASE,  XDords  of,) 
if  the  obligor  makes  the  obligee  his  executor,  in  what  cases  he  may  sue  the  heir, 

n.  265, 629. 
when  put  to  an  election,  as  to  a  legacy,  II.  770. 
assets  in  his  hands,  III.  140,  ei  seq, 
when  entitled  to  be  exonerated  by  the  executor.  III.  147,  et  seq.    (See  EXOVSIA* 

TION.) 

not  bound  by  ancestor's  obligation,  unless  named,  III.  225. 
retainer  by^II.  261  n.,  262  n..  III.  145  n. 
of  executor, 

liability  with  respect  to  bond  of  ancestor,  in.  224. 
entitled  to  money  covenanted  to  be  laid  out  in  land.  I.  785. 
of  vendor  or  purchaser, 

when  entitled  to  the  estate  sold,  I.  784,  III.  265. 

when  entitled  to  have  the  purchase  money  paid  by  the  executor,  in.  965u 
applied  to  his  use.  III.  266. 
suit  in  County  Court  by,  where  estate  does  not  exceed  5002.,  ni.  068. 
may  have  an  order  for  administration  without  suing  others  interested,  IIL  6S7. 
may  proceed  by  originating  summons.  III.  487. 
statutory  action  against.  III.  204  n.,  et  seq, 
found  by  decree  against  executor,  I.  336  n. 
when  action  may  be  brought  by,  III.  471  n. 

HEIB-LOOMS, 

what  they  are  strictly,  I.  844. 

must  go  to  the  heir  by  custom,  I.  845. 

sembUt  must  be  of  a  ponderous  nature,  I.  846. 

crown  jewels,  I.  846. 
not  devisable  to  executors,  I.  846. 

but  alienable  by  the  deceased  in  his  lifetime,  L  846. 
chattels  in  the  nature  of,  I.  846. 

monuments,  coat  armor,  etc.,  I.  846. 

coffin  and  shroud,  I.  846. 

collar  of  SS.  and  Oarter,  I.  846. 

ancient  horn,  I.  847. 

Journals  of  the  house  of  lords,  I.  847. 

charters  and  deeds  belongitag  to  inheritance,  I.  847. 
box  in  which  they  are  kept,  I.  847. 
chattels  settled  or  devised  as,  I.  848. 
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proper  mode  of  limitation,  I.  849. 

not  liable  to  legacy  daty  till  they  yeet  abaolutely,  III.  17. 
ought  not  to  be  applied  nnneoeasarily  in  the  payment  of  debts,  I.  849. 
diattels  which  go  to  the  saoceesor  of  corporation  sole,  in  the  manner  of,  I.  849. 

HEREDITAMENT.     (See  Inoobfobbal  Hbbeditamekt.) 

HERIOT, 

due  to  testator  as  lord,  ezeeator  may  sue  for,  II.  46. 

HERITABLE  BOND, 

Scotch,  descends  to  heir,  II.  2  n. 

heir  not  pnt  to  election  as  to,  II.  770. 

HOLDING  OVER 

of  land,  administrator  of  execator  cannot  sne  for  penalty  for  nnder  4  Qoo.  IL  c 
28...  L  294  n. 

HOLOGRAPH  WILL, 

oonstmed  more  benignly,  II.  329  n. 

attestation  of,  I.  97  n.,  142  n.,  148  n.,  II.  281  n« 

dating  of,  I.  147  n. 

partly  printed,  I.  147  n.,  159.  n. 

authorized  by  statute,  I.  148  u. 

allowance  for  nnskilfnlness,  I.  148  n. 

in  form  of  letter,  etc.,  I.  14iB  n.,  149  n. 

not  revoked  by  later  informal  will,  1,  185  n. 

republication  of,  I.  255  n. 

probated  on  testimony  of  one  witness,  I.  388  n 

signature  proved  by  legatee,  II.  281  n.  '        4' 

HOPS,  {• 

whether  they  go  to  the  executor,  I.  836  n. 

HOTCHPOT.     (See  Distbibution-^Adyancemknt.  ) 

doctrine  of,  under  the  statute  of  distributions,  II.  879. 
advancement  by  mother  shaU  not  be  brought  into,  II.  880. 
a  child  shall  not  bring  into,  for  the  benent  of  the  mother,  11.  881. 
directed  in  will,  II.  646  n. 

HOUNDS, 

pass  to  executor,  I.  830. 

HOUSE, 

bequest  of  propertv  in,  II.  459,  el  eeq, 

bequest  of  things  ^'  in  and  about,"  II.  465.     (See  U,  638,  eiaeq.} 
of  heir,  power  of  executor  to  enter,  to  remove  goods,  II.  116. 
where  testator  contracts  to  build,  liability  of  executor  to  complete  the  workSi 
III.  311. 

HOUSE  OF  LORDS, 

journals  of,  property  in,  I.  847. 

HOUSEHOLD  GOODS, 

what  passes  by  description  of,  in  a  will.  II.  464. 

**  goods  and  chattels  in  and  about  the  house,''  II.  466. 
**  household  furniture,"  n.  468. 
'*  household  effects,"  II.  470. 

HOUSEKEEPING  EXPENSES, 

what  shall  be  allowed  in  executor's  accounts,  III.  327  n.,  425  n. 

HUNDRED, 

whether  action  can  be  maintained  against  by  executor  of  lessee  for  ifljiuy  dons 
by  rioters  under  stat.  7  AS  Geo.  IV.  c.  31,  s.  2. .  .II.  8. 
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admiBsibility  of  evidence  against  each  otber,  I.  404. 

gift  to  and  tbird  person,  constrnction  of,  II.  355  n.,  371,  810  n.,  IH.  42  n. 

not  *'  next  of  kin  "  to  each  other,  II.  396. 

mntnal  wills,  I.  175  n.,  176  n. 

joint  wills,  I.  175  n.,  177  n. 

joint  property,  I.  794  n. 

community  property,  I.  794  n. 

Husband, 

his  rigbt.to  be  bis  wife's  administrator,  I.  489,  etseq.t  529  n.,  702  n.,  II.  855  n. 
{See  Administbatob.) 
except  after  decree  of  judicial  separation  as  to  property  acquired  there- 
after, I.  82,  491. 
or  after  protection  order,  I.  491.- 
right  of  bis  repreientatives,  I.  492,  493.  570,  571. 
his  right  after  her  death  to  her  effects,  II.  853. 

in  the  United  States,  I.  886  u.,  II.  854  n. 
inventory  of  her  property  as  his,  II.  182  n. 
his  action  for  slander  to  deceased  wife,  II.  26  n. 
or  other  injury,  II.  100  n. 
for  death  of  wife,  II.  32  n. 
right  of  his  representatives,  II.  853. 
to  her  chattels  real  in  cases  outside  Married  Women's  Property  Act, 

I.  822—827. 

in  cases  within  that  Act,  I.  820,  821. 

to  ber  choses  in  action,  iu  cases  outside  Married  Women's  Property  Act., 

II.  69—72. 

in  cases  within  that  Act,  II.  54,  55. 
his  right  to  retain  for  his  wife's  funeral  expenses  against  creditors  out  of  her 

estate,  II.  166  n..  III.  275  n. 
liability  of  him  or  his  executor  for  debts  of  wife.  III.  272,  e(  seq. 

for  wife's  funeral  expenses,  II.  170  n. 

provisions  of  Married  Women's  Property  Act  as  to,  III.  272,  273. 

general  effect  of  Act,  III.  273. 

as  to  shares  in  Compouies  under  Companies  Act,  1862. .  .III.  274. 
his  liability  for  devastavit  of  wife  executrix,  11.   164  n.,  III.  ^^1.     (See 
Devastavit.) 

Wife.    {Se£  Widow.) 

Capacity  of  wife  to  make  a  will,  I.  70 — 90. 
1.  Before  Married  Women's  Properly  Ad, 
not  affected  by  stat.  1  Vict.  c.  26,  I.  71. 
she  may  make  a  will  as  executrix,  I.  72,  494. 
she  may  make  a  will  by  her  husband's  assent,  I.  72. 
what  is  a  sufficient  assent,  I.  74. 
assent  only  available,  if  he  survive,  I.  75. 
a  widow  might  prior  to  1838  set  up  a  will  by  recognition  made  before  or 

during  coverture,  I.  75,  267,    (See  I.  72  n.) 
she  may  make  a  will  in  pursuance  of  agreement  before  marriage,  or 
under  a  power,  I.  75,  76  n.,  469  n. 
power  must  formerly  have  been  pleaded  in  the  allegation  of  the 

executor,  I.  80,  464. 
present  practice,  I.  80  n.,  88,  464,  465. 
probate  should  be  granted,    though  the  power  be  ill  executed, 

I.  76—79. 
such  a  will  not  available  without  probate,  I.  76,  470,  664. 
unless  of  real  estate,  I.  269  n.     (See  I.  89,  468.) 
bat  the  production  of  such  probate  aloue  would  not  formerly  in- 
duce a  court  of  equity  to  act  upon  it,  I.  664. 

it  may  be  proved  without  the  husband's  consent,  I.  77, 464. 
form  of  probate,  I.  464.     (See  I.  88.) 
not  revoked  by  her  surviving  her  husband,  I.  90. 
whether   exercise   of  power  by  will  of  married  woman 
makes  property  assets.  III.  128 — 129  n. 
husband's  right  to  administration  oeferonnn.  I.  465. 
she  may  make  a  will  of  her  separate  property,  I.  80,  81  n. 
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in  reversion  as  well  as  possession,  I.  61. 
of  the  accretions  of  her  separate  property,  I.  81. 
property  acquired  by  a  widow  cannot  pass  by  a  will  made  daring  covert- 
ure, I.  72  n.,  89,  248  n. 
will  of  feme  sole  revoked  by  marriage,  I.  89,  236. 
wife  of  husband  banished  by  statute,  I.  90. 
the  queen  consort,  I.  90. 
wife  foreigner  and  domiciled  abroad,  I.  90 — 91. 

will  of  feme  covert  of  property  acquired  aftor  a  protection  order,  I.  82. 
after  a  judicial  separation,  I.  82. 
3.      Undir  Married  Women^a  Property  Aet^ 
provisions  of  the  Act,  I.  82—88. 
general  effect  of  Act  as  to  woman  married  before  January  1st,  1883. . . 

J.   oo> 

as  to  woman  married  on  or  after  that  date,  I.  88. 
no  longer  necessary  to  recite  power  in  grant  of  probate,  I.  H8. 
grant  no  longer  limited,  I.  88.     (See  80  n.,  464,  465.) 
when    her    will    of  realty    entitled    to  probate,  I.  89,  268  n.,  469, 

470  n. 
republication  of  will  made  daring  coverture  still  necessary,  I.  72  n., 

89.     (See,  I.  248  n.) 
Act  does  not  remove  restriction  of  43  Geo.  III.,  c.  108. . .  II.  309  n. 
3.     In  the  United  States, 

(See,  American  notes,  I.  pp.  71 — ^90»  in  loco,) 
republication  by  codicil  after  marriage,  I.  253  n. 
sufficiency  determined  in  equity  after  probate,  I.  355  n. 

Wife  executrix, 

might  make  a  will  even  before  Married  Women's  Property  Act,  I.  72. 

(See,  11.  110.) 
and  continue  the  chain  of  executorship,  I.  294.     (But  see  I.  494.) 
whether  if  infant  executrix  take  husband  of  full  age,  he  shall  have  the 

execution,  I.  272. 
since  January  1st,  1883,  may  be  execntrix  as  if  feme  sole,  I.  273,  770, 

ni.  391. 
consent  of  husband  no  longer  necessary,  I.  273. 
liability  as  to  devastamts  committed  by,  III.  391—393. 
her  husband's  liability  for  her  devaatavits,  before  Married  Women's 

Property  Act,  III.  392. 
no  longer  liable  unless  he  intermeddles,  II.  164  n.,  III.  391. 
her  liability  for  hnsband's  devastavit,  III.  606  n. 
her  estate  as  executrix,  II.  110. 

her  power  before  Married  Women's  Property  Act,  II.  163. 
her  power  since,  II.  163. 
may  now  sne  or  be  sued  without  her  husband,  II.  163,  III.  520.    (But 

see,  I.  272  n. ) 
suing  without  her  husband,  not  liable  to  give  security  for  costs,  II.  164. 
ne  exeat  regno  against,  III.  635. 
arrest  of,  under  Debtors  Act,  III.  635. 
attachment  against,  for  want  of  answer.  III.  636. 
administration  de  bonis  non  at  her  death,  I.  494. 
letters  testamentary  to  married  woman  in  the  United  States,  I.  273  n. 
revocation  by  marriage,  I.  694  n. 

when  husband  becomes  co-executor,  I.  272  n.,  II.  114  n. 
extent  of  husband's  liability,  II.  164  n. 

Wife  administratrix, 

her  capacity  for  the  office  of  administrator,  I.  542,  II.  163,  III.  391. 
since  January  1st,  1883,  may  act  as,  without  control  of  her  huslMind,  as 

if  a  feme  sole,  I.  770.  II.  163. 
suing  without  her  husband,  need  not  give  security  for  costs,  II.  164. 
buslmnd  need  not  join  in  administration  bond,  I.  621,  629  n. 
old  law  as  to,  II.  163. 
liability  as  to  devastavits  by.  III.  391—393. 
ne  exeat  regno  against.  III.  635. 
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letters  of  admiDistration  to  married  woman  in  the  United  Stateo.  L 

273  n.,  533  n..  538  n. 
when  hosband  becomes  co-administrator,  II.  114  n. 
removal  for  marriage,  I.  694  n.,  703  n.,  II.  114  n. 
Wife  next  of  kin  to  an  inlestatef 

administration  shall  be  granted  to  her,  as  if  a/em«  mfe,  I.  538. 

law  before  Married  Women's  Property  Act,  I.  538. 

where  she  or  her  husband  die  without  asserting  their  claim  who  entitled 

to  administer,  I.  750. 
to  whom  her  distributive  share  shall  be  paid,  II.  623.  730—736,  928. 

Legacy  to  the  Wife, 

description  of  legatee,  as  "  wife,''  II.  364  n.,  371  n.,  373  n.,  427  n.,  428 
n.,  431  n. 
as  one  of  the  heirs,  II.  380  n.,  381  n. 
descendants,  II.  392  u. 
relatives,  II.  395  n. 
next  of  kin,  II.  399  n. 
family,  II.  406  n. 
representatives,  II.  411  n. 
an  executor  cannot  since  Married  Women's  Property  Act,  set  off  deUe 

due  from  husband  against  a  legacy  to  the  wife,  n.  623. 
(i)  Under  Married  Women's  Property  Act, 

must  be  paid  to  her  only,  II.  717  n.,  731, 732  n. 
what  property  comes  under,  II.  733  n. 
(ii)  Apart  from  Married  Women's  Property  Act, 

by  common  law  payment  must  be  to  husband,  II.  730. 

so  where  wife  foreign  subject  and  husband  entitled  by  foreigii  law* 

II.  738. 
interference  with  husband's  right . — 

(a)  by  wife's  equity  to  a  settlement,  II.  731,  el  $eq. 

what  amount  will  be  settled,  II.  733  n. 

form  of  settlement,  II.  733  n.,  736. 

on  whom  equity  binding,  II.  737. 

where  the  equity  not  allowed,  II.  733  n.,  735,  737  n. 

when  wife  may  waive  her  right,  II.  735,  737. 

(b)  by  gift  being  to  separate  use  of  wife,  II.  731. 
to  widow.    (jSbc  Widow.) 

Widow"8  right  to  he  her  husband's  administratrix,  I.  494—496,  525  n.,  530  n. 
{See  Administration.) 

Stat.  21  Hen.  VIII.  c.  5, 1.  494. 

she  is  usually  preferred  to  next  of  kin,  I.  496. 

when  she  may  be  set  aside,  I.  495. 

forfeiture  by  divorce,  I.  496. 

retainer  by  widow  for  loan  to  husband  out  of  her  separate  estate,  II.  265. 
Wid&w^s  right  to  a  share  of  her  hwband^s  effects,  II.  857 — 876  n. 

her  common  law  right  by  writ  de  raUonabili  parte  bonorum,  I.  2. 

her  right  under  the  Statute  of  Distributions,  II.  857,  et  seq.  (See  II. 
400  n. 

(See  DiSTBlBUTiON.) 

Chattels  real  of  Wife, 

(i)  Apart  from  Married  Women's  Property  Act, 
right  of  husband's  executor  to,  I.  822,  «<  seg. 

if  they  remain  in  statu  quo,  she  will  be  entitled,  and  not  the  ex- 
ecutor, I.  822. 
and  the  rule  is  the  same  in  equity,  as  in  law,  I.  822  n. 
what  amounts  to  a  disposition  by  the  husband,  such  as  to 
bar  her  right,  I.  822^—825. 
right  of  wife's  administrator  to,  I.  826,  et  seq, 

those  vested  during  coverture  go  to  the  hosband,  Jure  mofvtf,  L 
826. 
secuSf  of  those  not  vested,  I.  826. 

and  where  the  wife  is  joint  tenant  with  another  of  a 
lease.  I.  826  n. 
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(ii)  Under  Married  Women's  Property  Act,  I.  820—823. 
provisions  of  Act,  I.  820 — 823. 
what  property  comes  under  Act,  I.  821,  822. 
deYolntion  of  chattels  real  on  death  of  wife  without  disposing  of 

them  unaltered,  L  820  n. 
jus  mariti  abolished,  I.  821  n. 

husband  entitled  on  taking  out  letters  of  administration,  I.   821  n. 
Separate  property  of  wife^  I.  869,  d  aeq, 

(i)  Apart  from  Married  Women's  Property  Act, 

what  words  wUl  gtye  a  separate  estate,  I.  873,  II.  479  n. 

gift  to  the  separate  use  of  an  unmarried  woman  excludes  executors 

of  future  husband,  I.  873.  * 

by  ante-nuptial  settlement,  I.  873. 

ante-nuptial  agreement  in  writing,  I.  874. 
l^  post-nuptial  settlement,  I.  874. 
by  wife's  separate  trading,  I.  875. 
l^  savings  from  wife's  separate  property,  I.  875. 
by  gifts  from  the  husband,  I.  876. 

by  stock,  etc,  purchased  by  husband  and  wife  in  their  joint  names, 
I.  876. 
in  her  name  only,  I.  876. 
what  is  sufficient  evidence  of  a  gift  by  husband  to  wife,  I.  877. 

(See  III.  277,  278.) 
gifts  firom  third  persons,  I.  885. 
husband's  right  to,  on  her  death  intestate,  II.  69,  Qtid.,  n.    (See 

I.  821  n.,  870  n.,  873.) 
pin-money,  etc.,  I.  878,  879. 
similar  allowances,  I.  879. 

savings  out  of,  when  liable  to  husband's  debts,  I.  879. 
in  arrear  when  and  how  far  recoverable,  I.  879. 
paraphernalia,  I.  880—884.    (Siee  Pabaph]ESNAJ.ia.) 
property  acquired  by  a  wife  after  a  protection  order  under  Divorce 
Act,  I.  ^  879. 
(ii)  Under  Married  Women's  Property  Act, 

all  gifts  to  married  woman  after  Jan.  1st,  1883,  become  her  separate 

property,  I.  869. 
woman  married  before  Jan.  1st,  1883,  not  entitled  to  hold  as  sep- 
arate property  where  title  accrued  before  that  date,  I.  871. 
sections  of  the  Act,  I.  871,  872. 
construction  of  Act,  I.  869  n.,  871,  872. 
saving  as  to  settlements,  I.  871,  872. 
devolution   of  property   undisposed   of  by  married  woman  not 

affected  by  the  Act,  I.  820  n.,  870  n.,  873,  II.  55. 
eemlbte,  separate  property  under  Act  is  equitable  assets.  III.  126  n. 
provisions  of  Married  Women's  Property  Act,  1870,  now  repealed, 
I.  869  n. 
Choiee  in  aeUon  of  wtfe^ 
what  they  are,  II.  55. 
(i)  Apart  firom  Married  Women's  Property  Act, 

(a)  right  of  executor  of  husband  when  wife  survives,  II.  54,  €f  eeq, 
rule  tiiat  wife  is  entitled,  unless  husband  reduced  them  into 
possession,  II.  55,  74  n. 
distinction  when  choses  in  action  accrue  before  or  after 
marriage,  II.  55. 
instances, 

bond  to  wife,  dwn  aolOj  II.  56. 

to  husband  and  wife  during  coverture,  II.  66. 

to  wife  alone  during  coverture,  II.  56. 
bill  or  note  to  wife,  dumsola,  II.  57. 
to  wife  during  coverture,  II.  67. 
stock,  II.  57. 
arrears  of  rent,  II.  58—59 
tithes,  II.  59. 
estray,  II.  59. 
orphan's  portion  in  chamber,  II.  58. 
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HUSBAND  AND  WIFE.^ConHnued, 

husband  and  wife  lost  in  the  same  ship,  I.  493,  555,  II.  59, 
496  n.,  583. 
what  aniounte  to  a  reduction  into  poaseosion  by  husband,  I. 
827  n.,  II.  60,  ei  seq,,  73  n. 
mere  intention  insufficient,  II.  61. 
mere  appropriation  of  fund  insufficient,  II.  62. 
receipt  by  husband,  II,  62. 

what  does  not  amount  to,  11.  63 — 66. 
receipt  as  trustee,  II.  65. 
effect  of  husband's  bankruptcy,  II.  60  n. 
effect  of  proceedings  in  law  and  equity,  II.  65,  ef  geq, 
•  effect  of  arbitration,  II.  67. 

agreements  i»ende>i/e  /^e,  II.  67. 
when  executor  of  husband  entitled  to  by  reason  of  an  ante 
nuptial  settlement,  II.  67,  68. 
by  reason  of  a  post-nuptial  settlement,  II.  68. 
(b)  right  of  administrator  of  wife  when  husband  survives,  II.  69, 
et  aeq,^  75  n. 
as  to  her  separate  property,  II.  69,  ibid,,  n. 
distinction  between  husband's  rights  individually,  and  as  ad- 
ministrator to  wife,  II.  70. 
as  to  judgments  and  decrees,  II.  67. 
husband  not  entitled  to  revive  judgment  on  death  of  wife, 

II.  72. 
husband  not  entitled,  where  wife  died  joint  tenant  of  a  rever- 
sionary chose  in  action,  II.  72. 
(ii)  Under  Married  Women's  Property  Act, 
provisions  of  the  Act,  II.  54. 
cho9e8  in  action  of  women  married  since  Jan.  Ist,  1883,  their  separate 

property,  II.  54. 
so  of  women  married  before  if  their  title  accrued  since,  II.  54. 
construction  of  act,  II.  54. 

husband  can  now  only  claim  as  administrator  to  wife  not  J«rf  marift, 
II.  55.     {Seel.  820  n.) 

IDIOT, 

incapacity  of,  to  make  a  will,  I.  17. 

who  is  to  be  considered,  I.  17. 
incapacity  of,  to  be  executor,  I.  276.     {See  I.  537.) 

IF, 

the  word  construed  **  when,"  II.  336. 

I LLEGITIM ATE  CHILDBEN.     {See  Bastard.  ) 
gifts  to,  by  will,  II.  364,  et  seq. 

ILLITERATE  PERSON, 

precautions  necessary  for  authenticating  will  of,  I.  20, 414. 
probate  of  will  of,  I.  414. 

IMPERFECT  GIFT, 

no  equity  to  complete,  I.  877  n.,  III.  278. 

IMPORTUNITY.     {See  Will,  who  is  capaUe  of  making,) 
legal  sense  of  the  word,  I.  55. 
will  obtained  by,  I.  55. 

IMPRISONMENT, 

for  debt,  abolition  of,  by  *^  Debtors  Act,  1869,"  III.  637.     {See  Ne  Exeat  Regno.) 

INCOME, 

bequest  of  what  it  passes,  II.  474,  478  n. 

bequest  of,  when  it  vests  capital,  II.  527,  533,  542.  543. 

tax«  what  words  will  exonerate  legacy  from.  III.  92  n. 

apportionment  of,  II.  481  n. 

runs  from  what  time,  II.  753,  n. 
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INCOMPLETE  GIFT.     {See  Impbbfect  Gift.  ) 

INCONSISTENT  CLAUSES.     (See  Elbction. ) 
in  same  will,  I.  219. 
coDstraction  of,  I.  219,  II.  333. 

INCONSISTENT  WILM, 

revocation  in  case  of,  I.  212,  214. 

INCORPORATION, 

of  unattested  documents  with  will,  I.  138 — 143. 

docnments  must  be  clearly  identified  and  in  existence  at  date  of  will,  I.  140  n. 

republication  of  will  by  codicil  not  of  itself  sufficient  to  incorporate  document 

not  in  existence  at  date  of  will,  I.  141  n. 
parol  evidence  admissible  to  identify  the  document,  I.  143. 

INCORPOREAL  HEREDITAMENT. 

lease  of  goes  to  executor,  I.  812     (See  Estate,  quanli^f  in posaessiou,) 

INDEMNITY, 

whether  executor  entitled  to,  against  contingent  debt9,  before  parting  with  assets 

to  legatee,  II.  654,  et  seq. 
to  surety  of  representative,  I.  642  n. 
of  sheriff  by  verbal  promise,  action  on,  U.  101  n. 
presentment  of  claim  on  covenant  of,  II.  238  n. 
every  trust  instrument  to  be  deemed  to  contain  clauses  for,  as  to  loss  of  assets 

and  reinbnrsement  of  trustees,  stat.  22  &  23  Yict.  c.  35,  s.  31,  III.  385.     (See 

Devastavit.) 

INDIA, 

administration  taken  in,  rights  of  administrator,  I.  508. 

domicil  in,  II.  922,  924. 

property  in,  when  assets  in  the  hands  of  an  executor,  III.  114.     (See  III.  107  n.) 

commission  formerly  allowed  to  executors  in.  III.  430. 

necessary  parties  to  suit  for  account  of  assets  of  intestate  who  died  there, 

IIL  622,  md„  n. 
rule  in  Hoioe  v.  Dartmouth  does  not  apply  to  estate  of  person  dying  in  unless 

parties  entitled  come  here,  II.  701  n. 
what  India  Stocks  are  trust  investments,  III.  338. 
what  Indian  railways,  III.  339. 

INDORSEE, 

presentment  of  claim  as,  II.  238  n. 

INDUSTIUAL  SOCIETY, 

when  representation  not  necessary  to  member  of,  I.  552. 

INFANT.     (See  Administbation  durante  minoritate,) 
distinction  between,  and  a  minor,  I.  579. 
capacity  of  to  make  a  will,  I.  16,  45  u. 

Stat.  1  Vict.  c.  26. .  .1.  16.  , 

will  by  minor  who  is  a  soldier,  I.  172. 
at  what  age  capable  of  choosing  a  guardian,  I.  579. 

assignment  of  guardian  by  the  Court,  I.  579. 
may  be  appointed  executor  at  any  age,  I.  271,  272  u. 
even  en  venire  sa  m^,  I.  271. 
9ote  executor,  cannot  act  till  twenty-one,  I.  272. 
not  entitled  to  interest  on  legacy,  II.  745  n. 
whether  if  an  executrix  infant  take  husband  of  full  agei  he  shall  have 

execution,  I.  272. 
liability  of,  when  of  age  on  judgment  obtained  against  administrator 
durante  minoritate^  I.  586. 
next  of  kin, 

may  not  be  administrator,  I.  527  n.,  538  n.,  586  n. 
administration  granted  to  another  durante  rnvwrUale^  I.  537. 

case  where  a  feme  covert  is  a  foreigner  and  a  minor,  I.  537,  581. 
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conversion  of  property  by  trastees  of,  I.  790. 
payment  of  distribative  share  dae  to,  II.  716,  ei  seq.,  928. 
legacy  to.     {See  also,  II.  741,  et  neq,  and  Intebe8T.) 
at  what  time  to  be  paid,  II.  706,  716. 
where  be  dies  under  age,  II.  708. 
to  whom  to  be  paid,  II.  716,  €t  8eq, 

Stat.  36  Geo.  lU.  c.  52,  II.  719.  III.  498. 
cost  of  suit  to  seonre,  how  payable,  II.  720. 

confirmation  by,  after  attaining  nu^ority,  of  preTions  application  of 
legacy,  II.  718. 
when    executor    may    allow    maintenance    out    of,  11.  720,  et  aeq.     {See 

Maintenance.) 
when  the  Court  will  order  it,  II.  721,  el  acq.  ' 
when  payment  for  advancement  allowed,  II.  730. 
trustees'  orders  made  in  respect  of  estates  of,  by  the  Court  of  Chancery,  III.  506, 

599. 
will  be  barred  under  Statute  of  Limitations  by  neglect  of  bis  truBtee  to  sue,  III. 
482. 

INFLUENCE.  (S^cJWill,  ipAo  m  cajnUtle  of  making.) 

will  obtained  by,  I.  66—65,  80, 162—167,  413, 657  n. 

what  sort  will  annul  a  will,  I.  58. 

burden  of  proof,  I.  64  n. 

intoxication  as  evidence,  I.  51  n. 

religious  fears  as  evidence,  I.  53  n. 

inadmissible  against  foreign  probate,  when,  I.  435  n. 

INHABITANTS, 
legacy  to,  II.  423. 

INJUNCTION, 

to  restrain  insolvent  or  bankrupt  executor,  I.  276. 

to  restrain  assignees  of  bankrupt  executor  from  paying  over  the  fund  to 

him,  I.  275  n. 
to  restrain  sale  of  lands  under  order  of  Probate  Court,  III.  652  n. 

or  under  power  in  mortgage,  II.  239  n. 
to  restrain  further  acts  as  executor,  I.  693  n. 
payment  of  barred  debts,  11,  225  n. 
withdrawal  of  assets,  I.  431  n. 
to  enjoin  suit  on  executors  bond  I.  651  u. 
Chancery  Division  will  not  grant  pending  litigation  in  the  probate  Division,  I. 

592.    {See,  III.  665  n.) 
by  executor  to  restrain  co-executor  from  intermeddling  before  probate,  III.  064. 
when  creditor  restrained  from  proceeding  on  a  judgment  after  administration 

granted,  III.  483,  484. 
when  proceedings  in  foreign  court  restrained.  III.  483. 
to  restrain  publication  of  testator's  letters.  III.  481,  482. 
mandatory  can  be  obtained  by  executor  for  wrong  to  testator's  estate,  HI.  481. 
can  be  granted  by  County  Court,  III.  671. 

INOFFICIOUS  WILL,  I.  43. 

INSANITY.    {See  Lunatic,  Weakness.) 
what  is,  I.  20,  39. 

criterion  of,  I.  38,  42,  46  n. 

partial  insanity,  I.  33 — 38. 

hereditary  constitutional,  I.  21  n. 

ottiM  of  proof  on  party  asserting  it,  I.  21,  23  n.,  25  n. 

letters  written  to  testator  no  evidence  of  sanity,  I.  52. 

*'  unsound  mind  "  defined,  I.  46  n. 

weakness  of  mind.  I.  46  n.,  47  n. 

senility,  I.  45  n.,  47  n. 

monomania,  I.  36  n. 
will  made  by  person  insane,  I.  20,  21. 

does  not  become  valid  though  testator  recover  his  mind,  I.  21,  267. 
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INSANITY.— am«i»iicd. 

daring  lucid  interval,  I.  22 — 33. 

transfer  in  such  case  of  onus  probandi,  I.  26,  26  n. 
what  ia  proof  of  lucid  interval,  I.  27 — 33. 

act  of  making  rational  will,  I.  28—32.     (See  31  n.) 
distinction  between  delirium  and  insanity,  I.  33. 
a  will  may  be  established  though  all  the  atte^ing  witnesses  depose  to 

testator's  insanity,  I.  43,  144,  410. 
effect  of  commission  of  lunacy,  I.  43. 
republication  of,  after  recovery  of  mind,  I.  267. 
will  not  revoked  by  subsequent  insanity,  I.  21  u.  , 

by  insanity  supervening  between  the  instructions  and  the  execution,  I.  52. 
an  insane  person  cannot  be  an  executor,  I.  276. 

grant  of  administration  to  another  when  executor  becomes  insane,  I.  277. 
revocation  of  administration  granted  to  administrator  who  has  become  insane, 

I.  687. 
administration  granted  during  a  lunacy  without  revoking  former  grant,  I.  581. 
when  next  of  kin  insane  his  next  of  kin  must  be  cited  by  person  seeking  ad- 

minisfcration,  I.  523. 
stock  standing  in  name  of  insane  trustee  or  executor  (stat.  13  &  14  Vict.  c.  60), 
UI.  598. 

INSERTIONS, 

in  will  whether  they  may  be  corrected  in  the  probate,  I.  421,  et  seq,    {See  Pbo- 
BAT8,  CoNSTBUcnoN,  Fbaud,  Kbctifioation,  manner  of  obUHmng.) 

INSOLVENT.     (See  Bankbupt.  ) 

assignee  of,  on  his  death  the  estate  of  the  insolvent  vested  in  his  execaU^,  I. 

763,  777. 
itatntes  as  to  settlement  of  insolvent  estate,  II.  ^2  n. 

payments  before  ascertainment  of  fact,  II.  252  n. 

judgments  against,  II.  252  n. 

proof  of  contingent  liability  against,  II.  253  n. 

interest  on  claims  against,  II.  253  n. 

representative's  claim  against,  II.  253  n. 

Jurisdiction  of  claims  ag^st,  II.  253  n. 

preference  of  claims  against,  II.  253  n. 

claim  against,  barred  by  non-presentment,  II.  254  n. 

conclusiveness  of  confirmation  of  claim  against,  II.  254  n. 

action  against,  II.  254  n. 

execution  against,  II.  254,  n.,  255  n. 

daim  of  secured  creditors  against,  II.  255  n. 

insolvency  only  in  foreign  jurisdiction,  III.  135  n. 
appointed  executor,  probate  cannot  be  refused  to,  I.  274,  452. 

control  of,  by  appointing  a  receiver,  or  by  requiring  security,  I.  275,  276. 
(See  Rbceivkb.) 
executor  having  committed  devasiavUj  discharged  under  the  Act,  III.  607. 

INSTRUCTIONS.    (See  Will.  ) 
for  a  will, 

shall  be  presumed  on  proof  of  testator  having  signed  will,  I.  411,  412. 
cannot  be  used  for  construction  of  will,  II.  337. 

INSURANCE, 

power  of  executors  of  assured  to  re-assure,  II.  130. 

of  executors  of  assurer  to  procure  indorsement  of  policy  against  fire,  II.  130. 
insurable  interest  of  executor  in  another's  life.  III.  IS^  n. 
executors  not  bound  to  insure  or  continue  insurances,  III.  333,  ibid,f  n. 
proceeds  and  policies  as  assets,  II.  22  n.,  III.  131  n. 
what  bequest  carries,  II.  462  n. 

INTENTION.    (See  Constbuction.) 

of  testator  as  to  revocation,  I.  218,  242  n.,  243  n.     (See  Will,  revocaUan,) 

of  testator  the  guide  to  construction  of  his  will,  II.  327,  333,  tMtf.,  n.,  338,  500^ 

eiaeq. 
particular  in  will  to  be  sacrificed  to  general,  II.  330.     (See  II.  379  n.) 
on  ihilare  of  particular,  general  carried  out,  II.  394. 
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INTEREST.    (See  Maintbkakcb.) 
money  due  for, 

may  be  apportioned,  II.  45,  50  n. 
upon  debts,  before  distribation,  II.  236  n. 
preferences,  II.  226  n. 
np  to  time  of  payment,  II.  226  n. 
against  insolvent  estates,  II.  253  n. 
set-off  against  legacy,  II.  620  n. 
npon  legacies,  II.  741,  e<  seg. 

on  specific  legacies,  II.  438  n.,  489  n.,  741,  750  n. 
charged  on  r^  estate,  II.  741. 
charged  on  proceeds  of  sale  of  real  estate,  II.  741  n 
on  general  legacies,  II.  741. 
not  on  legacy  to  infant  ezecntor,  II.  745  n. 
where  no  time  for  payment  is  fixed,  II.  741 — ^744. 
payable  ordinarily  after  a  year,  II.  742,  743. 

payable  from  death  in  case  of  legacy  in  salis&ction  of  debt,  II.  742. 
in  case  of  legacy  to  children,  II.  742. 
on  annuities,  II.  744. 
on  legacies  for  life,  II.  696-^98. 

on  contingent  legacies  falls  into  residue  till  contingency  occurs,  II.  702  n. 
where  time  for  payment  is  fixed,  II.  744 — 748. 

generally  not  payable  before  time  arrives,  II.  745. 
exceptions  in  case  of, 

severance  of  legacy  immediately,  II.  745. 
legacies  to  children  of  testator,  II.  745. 

when  it  is  the  apparent  intention  that  the  legatee  should  be 
maintained  thereout,  II.  746. 
legacy  given  with  interest,  II.  747. 

where  in£ftnt  legatee  dies  under  age  who  entitled  to  interest,  II.  747. 
when  payment  of  an  admission  of  assets,  III.  603.     (See  III.  540.) 
rate  of  interest,  II.  748—749. 
compound  when  allowed,  II.  749. 
legatee  refunding  not  to  be  charged  with,  II.  798. 

in  what  cases  executor  to  be  charged  with,  in  his  accounts.  III.  363  n.,  402,  H 
seg.,  413  n. — 418  n. 
at  what  rate,  III.  404—410,  418  n. 
whether  simple  or  compound.  III.  407—409,  417  n. 
allowance  of,  to  executor  for  money  advanced  by  him.  III.  418  n.,  433. 
what  passes  by  a  bequest  of  the  *'  interest "  of  a  particular  fund,  II.  478. 
when  gift  of  vests  capital,  II.  527—533,  543. 

payment  of,  on  bond  of  testator,  no  admission  of  assets,  III.  540,  541. 
surety's  liability  for,  I.  637  n.  ^ 

INTERUNEATI0N8.    (See  Alterations.) 
how  attested,  I.  135  n. 
if  immaterial,  do  not  affect  will,  I.  160  n. 
not  presumed  fraudi^lent,  I.  160  n. 
not  obliterations,  I.  i83  n. 

INTERLOCUTORY  ORDERS  OR  JUDGMENTS, 
appeal  from,  I.  685. 

INTERROGATORIES, 

will  made  by,  valid,  I.  56. 

may  be  administered  to  a  person  respecting  his  knowledge  of  testamentary 
papers,  I.  373  n. 

INTESTACY.    {See  ADMINISTRATION,  Bastard,  Crown,  Distribution,  Nkxt  or 
Kin.) 
sect  8,  of  Real  Property  Limitation  Act,  1874,  does  not  extend  to  cases  o4  HL 
630  n. 

INVENTORY.    (See  Probate  Duty.) 

Stat  21  Hen.  VIII.  c.  5,  as  to  inventory  by  executor,  II.  173. 
Stat.  23  Car.  II.  c.  10,  as  to  inventory  by  administrator,  II.  173. 
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ancient  ecclesiastical  law  respecting,  II.  174. 

in  what  cases,  and  by  whom,  the  exhibiting  of,  is  compellable,  II.  174,  180  n.» 
III.  662. 
after  what  lapse  of  time,  II,  177. 
what  persons  are  compellable  to  exhibit,  II.  177. 
consequences  of  hanging  back  when  inventory  assigned,  II.  178. 
in  practice  not  asaally  now  required,  II.  174,  175. 
generally  required  in  the  United  States,  II.  180  n. 
neglect  of  it,  a  devaslavity  III.  353  n. 

and  breach  of  bond,  II.  160  n. 
and  cause  for  remoyal,  I.  704  n. 
amendment  of,  II.  184  n. 
appraisement  required,  II.  181  n.,  185  a. 
form  and  contents  of,  II.  178, 179,  III.  662. 
how  signed,  II.  181  n. 

should  include  representative's  own  debt,  II.  182  n.,  626  n..  III.  132  n. 
trust  property,  III.  138  n. 
property  fraudulently  conveyed,  III.  353  n. 
need  not  contain  property  situate  abroad,  II.  179. 
whether  the  Probate  Court  can  entertain  objections  to,  II.  179,  III.  663. 
effect  of,  II.  183  n.,  184  n.,  231  n. 

in  evidence  on  a  plea  of  plene  administravU,  III.  539,  540. 
given  to  executor  by  tenant  for  life  of  chattels,  II.  705,  706  n. 
Scotch,  provisions  as  to  where  estates  under  £300,  I.  731. 

INVESTMENTS.     (See  Dbvastavit.) 

by  executor,  what  are  authorized.  III.  337 — ^341.     {See  also,  II.  696,  el  seq,) 
on  real  security  where  loss  occurs,  III.  333,  334  n. 

IRELAND,     (See  also  DoMiciL.) 
assets  in,  III.  106. 
probates  granted  in,  to  be  of  like  force,  as  probates  granted  in  England  on  being 

resealed,  by  stat.  20  &  21  Vict.  c.  79,  s.  95. .  .1.  430,  435. 
probate  of  will  of  testator  domiciled  in  before  Aug.  6,  1861. .  .1.  441,  442. 
since  Aug.  6, 1861. .  .1.  446. 
Mortmain  Acts  do  not  apply  to,  II.  309. 

ISSUE.    (See  Preface,  «.  29  of  WiUs  Act.) 

who  are  entitled  under  a  gift  to  *' issue  "  in  a  will  of  personalty,  II.  382  n.,  386. 

when  they  take  per  eapUa  and  when  per  ttirpes^  II.  907  n. 

to  A.  and  his  issue,  II.  386,  907. 

to  A.  or  his  issue,  II.  377  n.,  393 — 395. 

to  several  persons  and  the  issue  of  their  respective  bodies,  II.  386. 

to  several  persons  and  their  respective  issue  to  take  per  stirpes,  II.  387. 

to  A.  and  his  issue  as  tenants  in  common,  II.  387. 

to  A.  for  life,  and  after  his  death  to  his  issue,  II.  387. 
how  construed  in  gifts  of  realty,  II.  386  n. 

construed  differently  in  gifts  of  realty  and  personalty  in  same  will,  II.  332. 
what  is  meant  by  '*  failure  of  issue,"  II.  377  n. 

when  all  descendants  take  under  the  description  of,  II.  363  n.,  388,  390  n. 
when  children  only,  II.  389. 

**  without  having  issue,''  construed  '*  without  issue,"  II.  336. 
"leaving  no  issue,"  construed  ''having  had  no  issue,"  II.  336  n. 
when  a  word  of  purchase  when  of  limitation,  II.  397  n.,  501  n. 

ISSUES  OF  FACT, 

questions  under  Trustee  Relief  Acts  may  be  raised  under,  III.  503. 
where  judge  may  order  to  be  tried  where  execution  sought  against  exeentoi^ 
III.  652. 

JEST, 

will  made  in,  I.  151  n. 

JEWELS, 

what  passes  by  bequest  of,  II.  460  n.,  488,  490  n. 
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JEWS, 

charitiM  for,  n.  282  n. 

JOINDER, 

of  parties.    (See  Pasties.) 

of  ooanto.  III.  521.     (See  Rbhedieb.) 

JOINT  CONTRACT, 

interest  in,  when  it  passes  to  ezecator,  II.  48. 
remedy  npon,  does  not  go  to  executor,  III.  448,  449. 

except  when  the  intered  is  several,  III.  449. 
liability  on,  does  not  sarvive  at  law  against  ezecator,  III.  240,  560  o. 

enforcing  judgment  against  surriving  defendants,  III.  241,  243. 

when  it  does  in  equity.  III.  24^—^50. 
right  of  one  of  co-contractors  to  have  contribution  from  execnton  of  aaothcr. 

m.  248.    (See,  IH.  290  n.) 
Joint  and  several  bond  what  words  constitute.  III.  243  n.    (See  Bond.) 
joint  and  several  covenant  what  words  will  constitute,  III.  449  n. 

JOINT  TENAI7TS.    (See  JoiKT  Contract,  Tenants  in  Common.) 

personalty,  of  which  the  deceased  was  joint  tenant,  shall  not  at  law  go  to  Us 

executor,  I.  775. 
except  in  the  case  of  partners  in  trade,  etc.,  I.  775. 
leases  held  by,  I.  776,814. 
when  purchasers  held  to  purchase  as,  I.  776,  ibid,,  n. 
legacy  to,  does  not  lapse  by  the  death  of  one,  but  survives  to  the  other,  n.  506^ 

ou9. 
effect  of  revocation  of  gift  to  one  of  several,  II.  505. 
survivorship  between,  as  to  residue,  etc.,  II,  506  n.,  809,  811  n.,  820. 
when  legatees  take  as,  II.  809.     (See  II.  352  n.,  400  n.,  412  n.) 
what  words  constitute,  II.  393,  810  n.,  811  n. 
what  words  will  eflfect  a  severance,  II.  72,  821. 

husband  and  wife  and  third  person  what  shares  they  take  in,  n.  371,  810  n. 
'*  A.  and  B.  and  their  children ''  what  shares  they  take  in,  n.  355  n.    (See  TL 

393.) 

JOINT  WILLS,  I.  174,  ei  $eq.    (See  MUTUAL  Wills.) 

JOURNEYS  ACCOUNTS, 
writ  by, 

what  it  was.  III.  460  n. 

origin  of  the  term.  III.  460  n. 
where  plaifd^  died,  the  writ  could  not  be  brought  1^  his  ezecator,  in. 

460,  631. 
where  drfendani  died,  the  plaintiff  might  have  had  the  writ  against  his  ex- 
ecutor, m.  531.    (But  eee  n.) 

JUIX^E, 

executors  of  ecirefaciae  against,  to  oertii^  bill  of  exceptions,  in.  277. 

JUDOBfENT.    (See  Costs,  Execution.) 
ibr  testator, 

how  to  be  enforced  by  the  executor,  II.  91,  H  as;.,  102  n..  III.  468. 

fi,  fa.  issued  in  testator's  lifetime  may  be  executed  aft«r  his  death,  UL 

468.     (See  also,  II.  96.) 
procedure  as  to  entry  of,  II.  97,  98. 
entiy  of,  name  pro  tune,  11.  95. 

when  executor  may  enter  upon  warrant  of  attorney,  II.  97. 
how  enforced  by  administrator  de  boms  noa  when  obtained  by  original 

executor,  II.  110. 
what  bequest  carries  a,  n.  489  n. 
against  testator,  ni.  587  n. 

'  its  precedence  in  payment  by  executors  to  all  other  debts,  II.  200,  el  <»., 
212  n. 
what  sort  of  Judgment,  11.  200. 

if  entered  up  after  testator's  death,  where  he  dies  after  ▼erdiel,  IL 
200. 
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bat  not  if  entered  np  where  he  dies  between  interlocatory  and 
final  U.  200. 
must  formerly  have  been  docketed,  II.  202. 
must  now  be  registered,  n.  203,  e<  teq, 
effect  of  not  registering,  II.  203. 
judgments  not  registered  to  have  no  priority,  23  &24  Vict.  c.  38,  s.  3... II. 

203. 
notice  of  nnregistered  judgment  to  executor  gives  it  no  priority,  II.  230. 
foreign  judgment,  II.  102,  n.,  201. 
Irish  judgment,  II.  201. 

the  judgments  have  no  precedence  amongst  themselves,  II.  204. 
executor  liable  upon,  whether  the  cause  of  action  would  have  survived  or 

not.  III.  239. 
remedy  upon.  III.  240—242,  660. 

formerly  by  writ  of  revivor,  or  entry  of  suggestion,  550,  551. 
after  judgment  of  execution,  the  plaintiff  might  briug  debt  suggesting  a 
devaatavU  against  the  executor,  III.  552. 

procedure  under  Judicature  Act,  III.  240-^42,  552. 
entry  of,  when  to  be  dated,  II.  201. 

nunc  pro  func,  II.  95. 
when  may  be  entered  against  testator  on  warrant  of  attorney,  III,  555. 
for  executor,  II.  82. 
against  executor  or  administrator, 

what  it  ought  to  be.  III.  543,  584  n.,  585  n. 
on  plea  of  release  to  testator,  III.  543. 
plene  adminitiravUj  III.  543. 
to  what  amount.  III.  544. 
against  one  of  several  executors,  III.  545. 
ne  ungues  executor  J  III.  543,  544. 
release  to  executor ^  III.  544. 
on  confession,  II.  154  n.,  III.  587  n. 
presentment  and  allowance  of,  II.  235  n.,  240  n.,  252  n. 
of  assets  injuiuro^  III.  546,  584  n. 

could  not  be  had  when  plea  of  plene  administravU  traversed.  III.  546. 
plaintiff,  by  taking  it,  admits  the  assets  fully  administered  to  that  time. 
III.  645,  546. 
in  debt  or  scire  facias  upon,  he  cannot  show  assets  before  judgment, 
III.  546. 
costs  on,  III.  546. 
execution,  on,  III.  552. 
proceedings  under  Judicature  Act,  III.  652. 
proceedings  under  old  law.  III.  552,  553. 
proceedings  on  judgment  against  executor  de  bonis  tesiatcris,  III.  547,  585  n. 
hjfli^faciaSj  III.  547. 
by  scire  fieri  inquiry.  III.  547,  548. 
by  attachment  under  Ord.  XLV.,  III.  547  n. 
by  action  of  debt  suggesting  a  devastavit,  III.  648,  e(  seq. 
against  administrator  durante  minoritate,  enforcible  against  executor  when  of  age, 
I.  586. 
its  rank  in  the  payment  of  debts,  II.  200,  et  seq,,  256,  257. 

without  notice  of  a  superior  debt,  may  be  pleaded  in  bar,  II.  229. 
what  is  sufficient  notice  to  bind  executor,  II.  230. 
executor's  power  of  preference  by   confessing   judgments,   II.    256,   III. 

535  D.    (See  Debt.) 
pleading  an  unsatisfied  judsment  and  plene  administravii  prmter.  III.  535. 
against  executor  demm  tort,  I.  312  n.,  319  n. 
against  ancillary  administrator,  I.  444  n. 
against  predecessor,  n.  114  n. 
against  heirs  and  devisees.  III.  206  n. 

JUDICATURE  ACTS.    {See  Statute  Index  and  Index  of  Orders  and  Rules.) 
have  not  altered  Probate  practice  in  non-contentious  business,  I.  387  n. 
contentious  business  governed  by,  I.  391  n. 

semhU,  do  not  alter  powers  of  administrator  before  the  grant  of  letters,  I.  486, 
486. 
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JUDICATURE  AC£B.^C(mtmued. 

provigioii  of,  that  rules  of  Eqnitj  shall  prevail,  explained,  II.  124  d.     (See  I. 
709,  n.  625.) 

JUDICIAL  SEPARATION.    (iSsee  Husband  and  Wife.) 
will  of  feme  efnert  of  property  acquired  after,  I.  82,  II.  111. 
right  of  huBhand  to  administer  to  wife  after,  I.  491  n. 

JURISDICTION.    {See  Nb  Exeat  Regno.) 

as  to  grants  of  Probate  and  letters  of  administration  assigned  to  Probate  Diyi- 

sioD  of  High  Court,  I.  341. 
semble,  other  divisions  of  High  Court  have  jurisdiction  also,  I.  344. 
trustees  out  of.  Court  of  Chancery  may  maJce  orders  as  to  estates  of,  III.  599. 
executor  being  out  of,  '"at  the  expiration  of  twelve  months"  from  death  of 

testator,  means  **  at  or  after  "  the  expiration  of  twelve  months,  I.  596  n. 
service  out  of,  I.  596  n.,  619  n. 
probate  jurisdiction  in  the  United  States,  I.  341  n.,  345  u.,  352  n.,  429  n. 

to  commit  for  oontempt,  I.  358  n. 

to  enforce  stipulations,  I.  358  o. 
construction  to  settle  distribution,  I.  352  n.,  366  n. 

against  assets  controlled  by  foreign  representatives  within  jurisdiction,  I.  429  n. 
as  to  validity  of  foreign  probate,  I.  444  n. 
equity  jurisdiction,  I.  355  n. 

to  establish  lost  will,  I.  458  n. 

concurrent  with  courts  of  law,  III.  651  n. 

courts  of  probate,  III.  653  n«,  656  n. 

in  accoanting,  III.  665  n. 

in  distribution,  III.  666  n. 
presumption  in  favor  of,  I.  483  n. 

JURY, 

in  contested  probate,  I.  386  n. 

verdict  of,  I.  386  n.,  402  n. 
in  contentious  business,  I.  392. 
upon  petition  to  revoke,  I.  398  n. 

JUS  ACCBE8CEND1,  I.  776. 

dieponendif  as  to  partnership  chattels,  I.  776  n. 

JUS  MASITI 

abolished  by  Married  Women's  Property  Act  as  to  property  aflfected  by  it,  I. 
821  n.,  II.  55. 

JUST  ALLOWANCES, 

made  without  special  order  in  taking  account,  III.  494. 
instances  of  such,  III.  494,  495. 

KIN.    (See  Next  of  Kin.) 

l^ING.     (See  Ceown.) 

capacity  of  the  king  to  make  a  will  of  personalty.  I.  14.     (See  II.  590  n.) 

Stat.  39  &  40  Geo.  HI.  c.  88,  s.  10. .  .  I.  14,  15. 
probate  of  his  will, 

the  probate  court  has  no  jurisdiction  to  grant,  or  letters  of  administration. 
I.  15. 
but  the  will  cannot  be  relied  on  without  probate,  I.  352,  353. 
may  be  constituted  executor,  I.  269. 

he  may,  in  such  case,  appoint  persons  to  officiate  the  will,  I.  269. 
debts  due  to, 

from  executor,  goods  of  deceased  not  liable  to  satisfy.  I.  765. 
their  priority,  H.  190—191,  221. 

KNOWLEDGE, 

of  testator  of  contents  of  his  will,  i.  412,  et  eeq,     (See  EviDKNCS  m 
Causes,) 
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required  of  blind  testator,  I.  19  n. 

deaf  and  dumb  testator,  I.  19  n. 

where  will  executed  by  mark,  I.  104  n. 
shown  by  circumstantial  evidence,  I.  47  n.,  60  n.,  133  n. 
presumption  of,  I.  115  n.,  133  n. 
dispenses  with  reading  will  to  witnesses,  I.  132  n. 
where  draftsman  ben^ciary,  I.  164  n.,  166  n. 


LABOREK, 

wages  of,  when  entitled  to  preferential  payment,  II.  222. 

LACHES, 

effect  of,  as  to  barring  proceedings  in  equity.  II.  656  n.,  661  n.,  III.  433,  543  n., 
628  n. 

LAND.    {See  Real  Estate.) 

action  for  recovery  of.     (See  Ejectment.) 
sale  of,  by  probate  court.  III.  167  n. 

under  power  to  pay  debts  and  legacies,  III.  203  n. 

(See  Assets.) 
charged  with  debts,  III.  190  n.,  el  acq, 

after  {Personalty,  III.  215  n. 
legacies,  UI.  189  n.,  et  9eq, 
under  contract  of  purchase,  goes  to  executor.  III.  139  ii. 

reimbursement  for  payments  advanced  on  account,  III.  139  n. 

LANDLORD  AND  TENANT.    {See  Emblements,  Fixtures,  Lease,  Rent.) 
apportionment  of  rent  under  lease  made  by  tenant  for  life,  II.  44,  el  aeq. 
covenant  to  repair, 

when  executor  liable  upon,  III.  225,  226. 
personally,  III.  262. 
oovenant  to  pay  rent,  III.  254. 

liability  of  executor  upon.  III.  254,  el  seq,    {See  Rent.) 
after  assignment,  III.  262. 

personal  liability  of  executor  for  rent  in  his  own  time.  III. .  256,  el  aeq, 
covenant  to  discharge  tenant  of  quit  rent,  when  executor  of  landlord  liable  on, 

III.  225,  226. 
as  to  right  to  fixtures,  I.  867  n.,  868  n. 

"  LANDS  AND  HEREDITAMENTS," 
will  include  leases  for  lives,  III.  118  n. 

LANDS  GLAUSES  ACT, 

compulsory  sale  of  lunatic's  land  under,  I.  792. 

LANGUAGE, 

of  a  will,  I.  156.     {See  Will.) 
may  be  in  any  tongue,  I.  156. 
probate  of  wUl  in  foreign,  I.  466,  668. 

construction  of,  I.  668,  669.     {See  II.  329  n.) 

LAPSED  LEGACIES,  II.  496.  el  aeq.    {See  Conditional  Legacies.) 
lapse  by  death  of  legatee  before  testator's,  II.  496 — 514. 

general  rule  of  lapse,  unless  legatee  survives  testator,  II.  496. 
bequest  of  debt  due  from  legatee  to  testator,  II.  498,  499  n. 
where  legacy  is  given  to  the  legatee  and  his  executors,  etc.,  II.  499 
no  lapse  by  death  of  legatee  in  trust,  II.  514. 
rule  controlled  by  manifest  intention,  II.  501. 

legacy  to  a  man  or  his  personal  representatives,  II.  502,  503. 

and  his  heirs,  II.  500. 
gift  to  children  in  a  class  or  their  representatives  whether  substitu- 
tional, II.  501,  502. 
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whetber  children  can  take  in  lieu  of  their  parent  where  their  parent 

would  have  had  no  title,  II.  502  n.,  504. 
distinetion  between  substitutional  gift  after  gift  to  class  and  alter 

gift  to  individuals,  II.  504. 
where  the  issue  take  as  substitutes  and  predecease  their  paroit 
they  are  not  entitled,  II.  504,  504  n. 
secusy  if  they  take  by  original  gift,  II.  504  n. 
but  they  need  not  in  either  case  survive  the  tenant  for  life, 
II.  504  n. 
lapse  of  legacy  under  a  power  by  death  of  legatee  before  appointor, 

II.  505. 
legacies  given  to  joint  tenants,  II.  505,  809. 
tenants  in  common,  II.  506. 

in  a  class,  II.  343  n.,  350  n.,  506. 

with  a  clause  of  survivorship,  II.  508. 
whether  the  accrued  as  well  as  original  shares  pass  to  sur- 
vivors, II.  508. 
executors  in  a  class,  II.  508,  809,  et  8eq. 
in  what  cases  a  legacy  in  remainder  will  lapse  by  death  of  the  prior  legatee 

in  the  testator's  life,  II.  511. 
legacy  to  child,  when  lapse  of,  prevented  by  stat.  1  Vict.  c.  26,  II.  512»  513. 
American  statutes,  II.  612  n. 
lapse  by  death  of  legatee  after  testator's,  II.  514 — 553. 
when  no  period  for  payment  is  specified,  II.  514. 

if  legatee  die  within  a  year  from  testator's  death,  no  lapse,  II.  514. 
when  a  future  time  for  payment  is  specified,  II.  515,  et  aeq. 
legacy  vested  or  contingent. 

Rule  I.  when  the  bequest  is  immediate  and  payment  alone  post- 
poned, vested,  II.  515 — 523. 
legacy  "to  be  paid,*'  at  twenty-one,  II.  519. 
rule  controlled  by  apparent  intention,  II.  520. 

as  that  the  legacies  shall  not  vest  till  the  debts  are  paid, 
II.  521. 
dies  incertua  conditionem  faetty  II.  522. 
Rule  2.  a  legacy  given  **at,"  *'if,"  "when,"  "in  case  of,"  "pro- 
vided," the  legatee  attains  twenty -one,  contingent,  II.  524,  et  9eq. 
direction  to  transfer  "from  and  after,"  or  to  pay  at,  a  future 

period,  II.  526. 
exceptions  to  the  rule,  II.  527,  et  seq, 

glfl  of  intermediate  interest,  II.  527 — ^533. 
previous  estate  to  another,  II.  533. 
when  a  gift  is  postponed  for  the  convenience  of  the  fund,  it  is 
vested,  II.  544. 
so  where  life  estate  precedes,  II.  544  n. 

8ecii8  when  the  obtaining  a  certain  age  is  part  of  the  descrip- 
tion of  the  legatee,  II.  545. 
legacies  given  over  on  a  contiugeucy,  II.  546 — 550. 
vesting  of  portions,  II.  550. 
legacies  given  by  way  of  remainder  to  children,  etc.,  in  a  class,  11. 

351. 
bequest  to  a  class  void  for  remoteness  as  to  one  member  void  alto- 
gether, II.  552. 
when  contingent  interests  in  legacies  pass  to  executors  of  legatees, 

II.  88,  496. 
strong  inclination  of  courts  to  prevent  lapse  of  a  residuary  bequest, 

U.  523  n. 
effect  of  declaration  by  testator  as  to  time  of  vesting,  II.  557. 
interest  of  contingent  legacy  hMs  into  residue  till  contingency  occurs,  II. 
698  n. 
lapse  of  legacies  payable  out  of  real  estate,  II.  553 — 556. 

charg^  on  a  mixed  fund  of  realty  and  personalty,  II.  557. 
when  residuary  legatee  entitled  to,  II.  803,  et  seq,     (See  II.  462  n.,  696  n. 

LAST  SICKNESS, 

what  is,  to  justify  nuncupative  will,  I.  169  n. 
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wife^s  estate  not  charged  with  expense  of,  II.  170  n. 
expenses  of,  preferred,  II.  172  n. 

LAST  WILL, 

reference  in  codicil  to,  I.  250  n.,  252  n. 

a  later  will  of  which  nothing  is  known  bnt  that  it  was  headed  ^'  last  will,"  is  no 
revocation,  L  216,  222. 

LATENT  AMBIGUITY.     {See  Ambiguity,  Constbuction,  Lsoates.) 

LAW  AND  FACT, 
question  of  fact, 

testamentary  capacity,  I.  47  n. 
fraud  in  obtaining  will,  I.  54  n. 
undue  influence,  I.  60  n.,  65  n. 
mental  capacity,  I.  413  n. 

LEASE.    (See  Landlord  and  Tenant,  Rent.) 
for  years, 

definition  of,  I.  809,  810,  817  n.,  818  n. 

disposable  by  will  as  personal  property  at  common  law,  I,  2. 

validity  of  disposition  of  by  will  depends  on  English  law,  II.  916  n. 

devolyes  on  intestacy  according  to  English  law,  not  according  to  lex  dafaicUii. 

n.  915  n. 
passes  in  all  cases  to  the  executor,  I.  809,  817  n.     {See  Estate,  quantity  in 
poaseaaian,) 

devised  in  tail,  I.  811. 

specifically  devised,  L  812.     {See  I.  261  n.,  If.  451,  III.  267,  268,  and 

MiSDESCBIPTIOX.) 

proviso  for  forfeiture  if  executor  of  lessee  shall  become  bankrupt,  I 
766. 
whether  can  be  assigned  by  administrator,  I.  583,  595,  II.  132  n. 
administration  limited  to  assignment  of  trust  term,  I.  605. 
executor  cannot  in  general  waive  it,  I.    814.    {See  III.   256,  et  aeq.^  and 
Kent.) 
except  when  he  has  no  assets,  and  the  profits  are  less  than  the  rent,  III. 

258—261. 
executor  not  liable  for  breach  of  covenant  after  disposing  of,  II.  655  n. 
when  legatee  takes  cum  onerey  III.  268. 
terms  attendant  on  the  inheritance,  when  assets.  III.  122. 

devastavit  in  respect  of  III.  324. 
to  what  extent  assets,  I.  773,  III.  102.  139  n. 
of  land  in  Ireland,  assets  in  England,  III.  106  n. 
equitable  interest  in  terms,  I.  814. 
bequest  of,  when  adeemed,  II.  640,  641. 
succession  duty  payable  on,  III.  50. 

aetnble  is  land  within  Mortmain  and  Charitable  Uses  Act,  1891...  III.  213  n. 
trustee  of,  refusing  to  assign.  III.  599. 
pur  outer  vie,  I.  814.    (See  Estate  pur  outer  ri>.) 
for  life,  remainder  to  executors  of  lessee,  I.  827  et  aeq.  II.  84. 
how  made  freehold  or  chattel,  I.  811  n. 

leases  for  lives  will  pass  by  words,  lands  and  hereditaments,  III.  118  n. 
power  of  executor  to  assign  or  underlet,  II.  125—126.  III.  254. 
when  restrained  by  a  condition  not  to  assign,  II.  125—1^. 
purchaser  from  executor  not  bound  to  inquire  whether  testator's  debts  are 
paid,  L  782  n.,  in.  629  n. 
underlease  by  executor  or  administrator, 

if  the  rent  be  Reserved  to  himself,  it  will,  on  his  death,  go  to  his  executors  and 
not  to  the  administrator  de  bonis  lum,  I.  774. 
but  such  executor  cannot  distrain,  II.  119. 
executor  of  executor  or  administrator  de  bonis  non  cannot  avoid  underlease, 

XL  125. 
underlease  an  exceptional  mode  of  administering  and  puts  lessee  on  inqoiry, 

II.  126. 
executor  cannot  give  an  option  of  purchase  to  sublessee,  II.  126. 
renewed  by  executor,  shall  be  a8.set8,  III.  101. 
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renewable,  righta  of  tehant  for  life  and  remainderman  inter  se,  II.  704  n. ,  III. 

276. 
specific  performance  of  oovenant  to  renew  enforced  against  execator,  III.  265. 
liable,  as  occnpant,  for  rent,  II.  52  n. 

LEAVING. 

the  word  construed  "  having,"  II.  336. 

constrned  "  having  had,"  II.  336  n. 

LEGACY.     (See  Lbgatss,  Payment.) 

definition  of,  II.  269.     (See  I.  94  n.,  II.  473  n.,  486  n. 

to  saperstitioos  and  charitable  nses,  II.  282,  ei  aeq.     {See  Chabitablk  Usbs.) 
Lapsed  legacies,  II.  496.     (See  Lapsed  Lboacibs.) 
Specific  legacies,  II.  ^Se.etseq.    (Siee  Specific  Legacies.) 
Demonstrative  legacies,  II.  439,  632,  676.    {See  Demonstrative  Legacies.  ) 
General  legacies.  II.  436. 

Of  the  description  of  the  things  bequeathed,  II.    459,   et  seq.^  462  n.     (See 
Words.) 

^'goods,"  **  chattels,"  "  effects,"  "  things,"  II.  459. 
"  household  goods,"  II.  464,  468  n. 

"goods  and  chattels  in  and  about  the  house,"  II.  465.     {See  II.  519 — 
522.) 
.    "movables,"  IL  469  n. 

''goods"  and  other  general  words  restrained  by  the  context,  II.  465 — 

467. 
"other  things,"  IL  465. 
"et  cetera,"  IL  466  n. 
"honsehold  furniture,"  II.  468. 
"  household  effects,"  IL  470. 
"  fixed  furniture,"  II.  470. 
"stock  on  farm."  I.  838,  II.  471. 
•' utensils,"  IL  472. 
"money,"  II.   472—475. 
"securities"  for  money,  II.  476. 
"money  in  the  fund8,"*n.  475. 
"  stocks  "IL  476  n. 
"  income,"  IL  478  n. 
"support,"  n.  483  n. 
"  papers  and  accounts,"  II,  489  n. 
"foreign  bonds,"  II.  476  n. 
"shares,"  IL  476. 

"  interest  "or  "  dividends  "  of  a  particular  fund,  IL  47R. 
"  annuity."  IL  480. 
"debts,"  IL  486. 

"jewels,  pearls,  necklaces,"  IL  488,  490  n. 
"plate,"  IL  489. 
"books,"  IL  489. 
"personal  ornaments,"  IL  490. 
"linen  and  clothes,"  IL  490. 
"medals,"  IL  490. 
"portraits,"  II    490. 
"plantation"  in  West  Indies,  IL  490. 
property  contracted  for  by  testator  will  {Miss  by  description  of  it  as  his 

actual  property,  IL  495. 
bequest  to  purchase  annuity  for  life  for  legatee,  II.  486. 
mistakes  in  the  description  of  a  legacy,  II.  491 — 494. 

rectified  by  reference  to  the  terms  of  the  gift  and  evidence  of  extrinsic  cir- 
cumstances, IL  491. 
Vested  or  contingent,  IL  495,  et  seq,^  514  n.,  516  n.,  520  n.     {See  Lapsed  Lboa- 

CIES.) 

payable  in  foUuro,  IL  712,  et  seq.    (See  Appropriation.) 

Legacies  on  condition,  11.  558,  et  »eq.,  570  n.,  583  n.    {See  Conditional  I^boa- 

OIBS.) 

to  executors,  whether  they  can  take  without  accepting  the  oflGioe,  IL  553,  et  Mf . 
{See  Conditional  Legacies.) 
by  way  of  annuity  "  for  his  trouble,"  IL  600. 
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of  a  '^  handsome  grataity,''  void  for  ancertainly,  II.  600. 
Gamnlatlve  legacies,  &.  602,  et  seq. 
Legacy  charged  on  land,  II.  553,  et  aeq. 

Satisfaction  of  debts,  etc.,  by  legacies,  II.  COO,  et  aeq.    (See  Satisfaction.) 
Release  of  debts,  etc.,  by  legacies,  II,  618.    (See  Debts.) 

legacy  by  a  creditor  to  his  debtor,  n.  618. 
Ademption  of,  II.  632,  et  aeq,    (See  Ademption.) 
Revocation  of, 

under  a  false  impression  of  fact,  I.  220—324,  II.  800  n. 
Abatement  of,  II.  632,  et  aeq.    (See  Abatement.) 
Assent  to,  by  ezecator,  II.  677,  et  aeq,     (See  Assent.) 
Payment  of,  II.  690,  et  aeq,    (See  Payment  of  Lboacibs.) 
Purchase  of,  by  executor  from  legatee,  II.  125,  III.  401,  402  n.     (See  III.  402  n., 

628  n. 
Interest  upon,  II.  741,  et  aeq.,  750  n.    (See  Interest.) 
Refunding  of,  II.  801.    (See  Refunding  of  Legacies.) 
Stamp  duties  on.  III.  1,  et  aeq.    (See  Legacy  Duty.) 
For  life,  remainder  over,  II.  605,  et  aeq.    (See  Tenant  fob  Life.) 
Recovery  of.    (See  Remedies.) 
Assignment  by  executor  of  bis  reversionary  legacy.  III.  606. 

the  assignee  takes  it  sabject  to  the  equities  which  attached  to  the  executor, 
III.  606.    (But  aee  III.  606  and  Assets  following  ) 
by  legatee,  I.  673  n.,  II.  739  n 
to  executor,  II.  739  n. 
carried  by  general  assignment,  11.  739  d 
Release  of,  II.  739  n. 
Set-off  of,  II.  678  n. 
no  action  at  law  lies  for,  III.  517. 

except  in  consideration  of  forbearance.  III.  295. 
or  for  a  specific  legacy  after  assent,  III.  517. 
or  where  executor  ceases  to  hold  the  legacy  as  such.  III.  518. 
action  at  law,  in  the  United  States,  III.  558  n. 

in  equity,  III.  654  n. 

in  Probate  Court,  III.  665  n. 
attachment  of  II.  739  n.,  III.  654  d. 

adverse  testamentary  provision,  II.  740  n. 
Statnte  of  Limitations  runs,  when.  III.  570  u.,  659  n. 
no  suits  for,  to  be  entertained  in  Probate  Court,  III.  663. 
not  exceeding  501.  recoverable  in  Coanty  Court,  III.  519. 

LEGACY  DUTY,  III.  1,  et  aeq.    (See  Succession  Duty.) 
when  legacy  given,  free  of,  I.  8  n..  III.  90,  et  aeq. 
when  payment  of,  evidence  of  admission  of  assets.  III.  604  n. 
governed  by  55  Geo.  III.  c.  184,  and  45  Geo.  III.  c.  28»  as  modified  by  43  Vict.  o. 

14,  and  44  &  45  Vict.  c.  12,  III.  1. 
power  and  provisions  of  former  Acts  to  extend  to,  III.  9.    (See  I.  45.) 
where  testator  died  on  or  before  April  5th,  1805. .  .III.  2  n. 
where  testator  died  after  April  5th,  1805.  .  .  III.  1 — 8. 
chargeable  on  all  legacies  and  residues.  III.  2 — 5. 

except  where  estate  nnder,  3001.,  III.  2  n. 
amonot  of  duty.  III.  6 — 8. 
formerly  the  duties  were  on  the  receipta^  III.  9. 

Stat.  36  Geo.  III.  c.  52,  duties  to  be  paid  by  executors,  etc.,  on  retaiuing  or  pay- 
ing legacies,  etc..  III.  10. 
what  shall  be  deemed  a  legacy.  III.  111.     (See  also  III.  36,  37.) 
if  not  paid  before  retainer,  a  debt  by  them  ;  if  legacy  paid  without  deduct- 
ing a  debt  by  both  parties  to  the  king.  III.  10. 
discharge  of  executors'  liability.  III.  10  n. 
if  legatee  refuses  to  accept  the  legacy,  the  duty  being  deducted,  executor  to 
have  costs  of  suit  subsequently  instituted  for  such  legacy,  without  formal 
tender  of  legacy,  III.  22,  23. 
if  suit  instituted  for  administration,  court  to  provide  for  the  payment  of  the 

duty,  IIL  23. 
executors  may  discharge  legacies  on  payment  of  duty  accrued,  III.  24. 
no  legacy  to  be  paid  without  a  receipt.  III.  24. 
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provisions  as  to  receipts,  III.  25—27. 

mistakes  in  paying  duty  rectified,  III.  28. 

legacy  given  to  an  infant  or  absentee.  III.  28,  4d6, 

compounding  for  daty,  I.  724,  III.  29,  30. 

commntation  of  dn^  on  future  legacies,  III.  31  u. 

legacy  refhnded,  daty  repaid,  III.  29,  32. 

executors,  etc.,  retaining  their  legacies,  to  transmit  particnlan  to  the  oom- 

missioners.  III.  32. 
daty  on  administration  afterwards  made  void.  III.  33. 
Stat.  46  Geo.  III.  c.  28. 

legacies  oat  of  real  estate  snbject  to  duties.  III.  34. 

bat  under  51  &  52  Vict.  c.  8,  now  to  be  charged  with  Succession  Duty,  IIL 

34  n. 
what  diall  be  deemed  a  legacy  under  that  Act,  m.  34. 
Act  shall  not  extend  to  appointment  by  will  under  settlements,  III.  35. 
by  whom  duties  to  be  paid.  III.  35. 
stat.  9^  Geo.  III.  c.  73,  legacies  of  books  bequeathed  to  body  corporate.  III.  81, 82. 

limitation  of  time  for  recovering  against  crown,  III.  96. 
Ammmi  of  duties  payable^  III.  5 — 8. 

what  shall  be  considered  a  legacy  paid  before  31st  August,  1815,  III.  66  n. 

question  now  immaterial.  III.  66. 
in  case  of  a  legacy  to  married  person  duty  at  lower  rate,  if  husband  or  wife 

chargeable  at  lower  rate,  III.  68,  69. 
in  what  cases  duty  is  payable  on  the  interest  as  well  as  the  principal,  III.  68. 
Upon  what  subject,  duties  are  payable^  III.  IX^et  seq.^  70,  et  aeq. 
what  gifts  are  to  be  deemed  legacies,  III.  11,  36---38. 

not  leasehold  since  Succession  Duty  Act,  III.  50,  51. 
donations  mortis  cauady  III.  12,  36,  37  n. 
annuities.  III.  12. 

how  the  value  to  be  calculated,  III.  12 — 14. 
on  legacies  to  be  enjoyed  by  persons  in  succession.  III.  14 — 17. 
on  legacies  in  joint  tenancy,  III.  17. 
plate,  etc.,  settled  as  heirlooms,  III.  17. 
property  not  reduced  into  money,  III.  20—22. 
legacies  snbject  to  contingencies.  III.  17. 
legacies  subject  to  power  of  appointment,  III.  18,  42,  71,  e<  seq. 
personal  estate  directed  to  be  applied  in  purchase  of  real,  III.  19,  79. 
estates  pur  auter  vie,  III.  20.  j 

money  left  to  pay  duty  not  chargeable.  III.  20. 
money  given  by  trust  deed  with  power  of  revocation.  III.  70.     (See,  too, 

m.  44.) 
legacies  under  a  testamentary  appointment  under  a  power.  III.  71,  el  seq, 
promissory  note,  with  an  engagement  that  it  should  not  be  demanded  till 

after  death.  III.  70. 
legacy  charged  on  land  by  the  execution  of  a  power  created  by  will.  III.  74. 

by  the  execution  of  a  power  created  by  deed.  III.  74 — ^75. 
legacies  out  of  real  estate,  III.  34,  n.,  75. 

annuity  out  of.  III.  78. 

land  directed  to  be  sold.  III.  75,  77. 
legacies  to  be  laid  out  in  land.  III.  79.     (See  III.  54.) 
legacy  consisting  of  forgiveness  of  debt,  III.  79,  94. 
a  bequest  in  trust  for  creditors.  III.  80. 
legacy  given  to  a  charity.  III.  80,  81.     {See  III.  49.) 
not  on  legacies  of  books,  prints,  etc.,  to  corporations,  III.  82. 
legacies  of  property  in  this  country  belonging  to  a  foreigner,  III.  83. 
legacy  of  property  situate  out  of  Great  Britain,  III.  83 — 89. 
legacy  given  up  under  doctrine  of  election.  III.  75  n. 
By  whom  the  duties  are  payahle.  III.  90,  e<  seq. 

on  legacies  enjoyed  by  persons  in  succession.  III.  14,  97  n. 

by  joint  tenants.  III.  17. 
on  legacies  charged  on  real  estate.  III.  35,  90. 
trustee  paying  duty,  etc.,  may  recover  it,  notwithstanding  aasignment  of 

interest.  III.  90. 
question  on  the  terms  of  the  will,  whether  legatee  is  to  have  his  legacy  duty 
ft«e.  III.  90,  et  seq. 
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how  paid,  where  estate  insufficient,  III.  91  n. 

out  of  what  ftmds  the  duty  of  a  legacy  duty  free  is  to  be  paid,  III.  97. 
limitation  of  time  in  recoTering  against  Crown,  III.  96. 

LEGAL  EXPENSES, 

what  they  include,  II.  187  n. 

LEGAL  REPRESENTATIVES, 
bequest  to,  II.  408,  et  seq, 

LEGATEE.    (See  Legacy.) 

may  be  the  writer  of  the  will,  I.  162 — 167,  413. 

but  a  knowledge  of  the  contents  by  the  testator  must  be  proved,  I.  162, 

et  «eg.,  413. 
legatee  attorney,  I.  162,  et  aeq. 
may  call  for  proof  in  solemn  form,  I.  394,  et  aeq.     (See  Fkobatb,  manner  of  ob- 
taining,) 
but  must  bring  his  legacy  into  court,  I.  395. 
his  right  to  administration  with  the  will  annexed,  I.  554,  et  aeq.    (See  Adminis- 
tration.) 
grant  of  limited  administration  to  representatiTe  of,  I.  598  n. 
cannot  dispute  a  will  pronounced  against,  in  a  suit  by  next  of  kin  against  exe- 
cutor, I.  399. 
nominee  of  legatees, 

when  to  be  admitted  executor,  I.  284. 
who  is  capable  of  being,  II.  269. 
bankrupt,  II.  270. 
alien,  U.  272. 
subscribing  witness  disabled  by  1  Vict.  c.  26,  s.  15. . .  II.  274,  281  n. 

so  the  wife  or  husband  of,  II.  274,  281. 
consti-uction  of  s.  15 . . .  II.  270—276,  in  waia,  II.  276—281. 
wife  of  testator,  II.  276. 
substituted  for  legatee  dying  before  the  legacy  become  Tested,  II.  386,  393 — 395, 
416,  et  aeq.,  499  n.,  500—504,  708.    {See  Lapsed  Lboacibs,  Conditional 
Lboacies.) 
mode  of  description  of,  II.  339,  et  aeq.,  432  n. 
who  entitled  under  that  of, 

"children,"  IL  340,  343  n.,  359. 

bequest  to  *'  A.  and  his  children,*'  II.  352. 

*^  B.  and  his  children  in  succession,"  II.  354  n. 

*'  A.,  and  his  first  and  other  sons  after  him  in  the  usual  mode  of 

succession,"  II.  354  n. 
**  A.  and  B.  and  their  children,"  II.  355  n. 
unmarried  children,  II.  590. 
**  younger  children,"  n.  355,  etaeq. 

when  a  younger  child  considered  eldest  and  excluded,  II.  355 — 358. 
when  an  eldest  considered  a  younger  child  and  included,  II.  357. 
''posthumous child,"  II.  359. 
"  natural  child,"  II.  364—370. 
"grandchildren,"  n.  370. 
**wife,"  II.  370—372,  433. 
**  nephews  and  nieces,"  II.  373 — 375. 
"  great  nephews  and  nieces,"  II.  373. 
"cousins,"  n.  375. 
"  heirs,"  IL  377. 

A.  and  the  heirs  of  his  body,"  II.  378. 
A.  for  life,  and  then  to  the  heirs  of  his  body,"  II.  378. 
**  heirs  of  A."  or,  "my  heirs,"  IL  378—386. 
**  my  heirs  or  next  of  kin."  II.  385. 
'  issue,"  II.  386,  Haeq.     {See  IssuB.) 
"  A.  and  his  issue,"  II.  386. 

*'  A.  and  B.  and  the  issue  of  their  bodies,"  II.  386,  387. 
**  A.  and  his  issue  as  tenants  in  common,"  II.  387. 
*'  issue  "  restricted  to  children,  II.  389. 
"  descendants,"  II.  391. 


ti 
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'*  eldest  male  lineal  desceudants/'  II.  392. 
''  male  descendants/'  II.  392. 
"  A.  cr  his  heirs,  or  bis  children,  or  his  descendants,"  II.  393,  394  n. 
"  relations  by  lineal  descent,"  II.  393. 
"  relations,"  II.  396,  et  aeq. 
"poor  relations,'*  II.  396. 
"near relations,"  II.  396. 
"  nearest  relations,''  II.  397. 
"  relations  of  a  particular  name,"  II.  397. 
whether  distribution  j)er  capito  or  per  stirpea,  II.  395  n. 
M  next  of  kin,"  II.  396. 

"  who  are  kin,"  II.  399,  et  8eq. 
bequest  to,  after  a  previous  bequest  for  life,  II.  403. 
*'  nearest  of  kin  in  the  male  line,"  II.  402. 
**  wife,"  n.  371,  400,  433. 
"family,"  II.  404. 

younger  branches  of,  II.  407. 
"executors  and  administrators,"  or  "legal  representatives,"  or  *' per- 
sonal representatives,"  II.  408—421,  III.  120. 
"servants,"  II.  421. 
"  inhabitants,"  II.  423. 
*'  government,"  II.  423. 
direction  that  a  fhnd  shall  be  disposed  of  "  in  a  due  course  of  administration,"  II. 

404. 
mistakes  in  names  or  descriptions  of  legatees,  11.  424. 
in  numbers  of  a  class,  II.  342  n.,  434. 
rectified  by  context,  II.  425. 

by  parol  evidence,  11.  337  n.,  426. 
legacy  to  one  in  particular  character,  II.  431. 
required  to  give  security  against  contingent  debts,  II.  655.     {See,  II.  796  n. 
onus  of  proof  in  case  of  doubt  on  representative  of  legatee  to  show  that  be 
survived  testator,  II.  497. 

Specific.    (See^PEciFic  Legacy.) 

Rbbiduabt.    {See  Residuabt  Legatee.) 

his  right  to  administration  cum  testamento  annexo,  I.  554..  el  egq. 
cannot  call  on  the  general  legatees  to  abate,  II.  661.     (But  see  II.  666  n.) 
case  where  the  assets  have  become  insufficient,  by  a  devastavit,  n.  667. 
what  terms  of  bequest  are  sufficient  to  constitute,  II.  801.  et  aeq, 
his  rights  generally,  II.  603,  et  seq. 
for  life,  II.  695,  et  eeq.    {See  Tenant  for  Life.) 
cases  where  legatees  are  regarded  as  purchasers,  II.  669,  et  seq. 
refhsing  to  accept,  legacy  duty  deducted,  III.  23. 
of  legacy  charged  on  realty  may  have  a  decree  for  administration  of  the  personal 

estate  without  service  on  the  rest.  III.  627. 
suing  on  behalf  of  himself  and  others.  III.  613. 

suit  in  County  Court  by,  where  estate  does  not  exceed  600/. ...  III.  614,  668 
may  proceed  by  originating  summons*  III.  487. 

LEGITIMATION, 

per  stibsequens  matrimonium,  II.  370,  914  n.,  921  d.     {See  Domicil,  Bastard.) 

LETTERS, 

injunction  to  restrain  publication  of  testator's.  III   481. 

LETTERS  AD  COLLIGENDUM, 

granted  while  executor  considers  whether  he  will  act  or  not,  I.  324. 

seiMe,  are  now  obsolete,  I.  324. 

fr  ran  ted  ex  offido,  I.  520. 

grants  of,  disposing  of  goods  becomes  de  son  tori,  I.  302. 

LIABILITY, 

of  executors,  and  administrators,  III.    222,  et  seq.    {See  Actton,   Executor 
Remedies.) 
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LIBEL, 

action  for,  does  not  at  common  law  sarvive  for  executor,  II.  4,  6,  26  n. 
nor  against  him,  III.  228. 

LIEN, 

of  an  attorney  or  solicitor,  does  not  extend  to  his  client's  will,  II.  375. 

priority  of,  in  administration  of  assets,  II.  189. 
execator  is  not  deprived  of,  by  payment  into  court,  III.  596.     (See  II.  260.) 
for  unpaid  purchase  money,  charge  on  land  devised.  III.  159,  265. 

will    pass    by    bequest    of    all    ''securities    for 
money,"  II.  476. 
preference  of  factor's,  II.  212  n.,  214  n. 
preference  of  mechanic's,  II.  212  d. 
preference  of  miner's,  II.  215  n. 
vendor's,  resident  creditors  preferred  to,  II.  225  n. 

included  in  gift  of  property,  11.  461  n. 
effect  of  non  presentment,  n.  238  n.,  239  n. 
waiver  of  collateral  security,  II.  239  d.,  252  n. 
effect  of  collateral  security  on  claim,  11.  255  n. 
enforcement  in  equity,  III.  655  n. 

LIFE  ESTATE.    (See  Estate  fob  Life.) 

LIFE  INSURANCE, 

for  benefit  of  wife  and  children  goes  to  survivors,  I.  794  n. 
administrator  d.  b,  n.  may  sue  predecessor  for,  II.  160  n. 
when  representatives  may  recover,  II.  22  n.,  23  d. 

collecting,  must  account,  II.  23  d. 
subject  to  debts,  when,  II.  23  n. 
vests  in  husband  of  beneficiary  when,  II.  75  u. 
included  in  what  gifts,  II.  461  n.,  462  n. 

LIGHTS, 

action  for  obstructing,  does  not  at  common  law  survive  to  executor,  II.  4. 

nor  against  him.  III.  228. 
exception  introduced  by  3  &  4  Will.  c.  42 . . .  II.  7. 

right  of  executor  to  mandatory  iigunction  as  to,  II.  8  n.,  III.  481 

LIGHTHOUSE, 

lease  of  tolls  of,  held  a  chattel  real,  n.  37  n. 

profit  arising  from  tolls  of,  real  estate,  III.  77.    (See  II.  292  n.) 

LIMITATION, 

executor's  title  to  chattels  real  by,  I.  828.     (And  see  I.  810,  811.) 
ehoaes  in  action  by,  II.  84. 

of  chattels  and  heir-looms,  method  of,  I.  848,  849. 

words  of,  or  of  purchase,  I.  810—812,  828,  II.  352  n.,  386  n.,  387,  Und.,  n., 
408—410.    (See  also  Substituted  Lboateb.  ) 

LIMITATIONS, 
statute  of, 

runs  in  favor  of  an  executor  who  acts  though  he  has  not  proved  the  will, 

L  310  n.     {See  III.  634,  ibid.,  n.) 
executor  not  bound  to  plead  it.  III.  225  n.,  246  d.,  328,  574  n. 

until  after  decree  for  administration  or  its  equivalent.  III.  329, 
ibid.,  n. 
the  residuary  legatee  may  set  up  the  statute  in  chambers.  III.  329. 
so  may  the  cegtui  que  trueteni  of  devised  estates  against  a  creditor  ^' ho 

has  obtained  an  administration  order.  III.  329,  330. 
after  decree  executor  cannot  give  an  acknowledgment  to  take  debt  out 
of.  III.  329  n. 
retainer  of  debt  barred  by,  II.  266—268  n.,  625  n. 
contest  of  probate,  I.  672  n.,  674  n.,  709  n. 
application  to  establish  will  on  behalf  of  a  non-compos,  I.  442  d. 
presentment  of  claims,  II.  232  n.,  244  n. 
citation  to  account,  II.  161  n. 
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barred  debts,  liability  of  surety  for,  I.  637  n. 
legacy  for,  U.  669  n. 
set  off  of,  II.  620  D.,  III.  477  n. 
payment  of,  II.  225  n.,  246  d.,  III.  374  n. 
bill  by  admioistTator  jNnui.  Ute  to  save  tbe  statute,  I.  593 n. 
as  to  residuary  legatee,  giving  statutory  bond  to  pay  debts,  I.  627  n. 
devasiami  by  neglect  in  executor  enabling  debtor  to  plead  the  statute,  111.331. 
bow  executor  should  declare,  if  he  means  to  rely  on  a  promise  to  himself  to 

bar  the  statute,  III.  459. 
against  the  Crown  for  recovery  of  legacy  and  suooeasion  duty,  III.  98,  99. 
Plea  of  the  riaJMe, 

in  actions  6y  executors  and  administrators,  III.  458. 

for  recovery  of  over  payment  to  creditor,  III.  375  n. 
for  death  of  testator,  II.  32  n. 
if  the  promises  are  laid  to  the  testator^  the  time  must  be  computed  from 
the  period  when  the  action  accrued.  III.  458. 
but  where  the  cause  of  action  accrues  after  his  death,  the  statute, 
in  an  action  by  an  administrator,  runs  only  from  the  grant  of 
the  letters,  III.  458. 
statute  barred  by  payment  of  interest  on  a  note  to  an  administrator  who 

had  taken  letters  in  a  wrong  diocese.  III.  460. 
if  the  promises  were  laid  to  the  testator,  and  the  defendant  pleaded  tbe 
statute,  the  plaintiff  could  not  reply  a  promise  to  hinueif  within  six 
years.  III.  459. 
nor  could  he  give  it  in  evidence,  III.  459. 

new  action  by  executor  where  the  testator  brings  an  action  and  dies 

before  judgment,  the  six  years  being  then  expired.  III.  460,  et  »eq. 

within  what  time  the  executor  must  bring  the  new  action,  III. 

461. 
form  of  replying  the  new  action.  III.  462. 
semble,  remedy  by  fresh  action  not  abolished.  III.  461  n. 
usual  remedy  now  by  proceeding  under  Order  XVII.  r.  4,  lU. 
461  n. 
if  the  executor  brought  an  action  and  died,  and  the  six  years  roD. 

his  executor  might  bring  a  new  action  within  a  year.  III.  462. 
the  executor  could  not  have  a  writ  by  journeys  accounts.  III.  460. 
general  statute  extended  by  creditor's  death,  American  statutes'. 
III.  478  n. 
in  actions  against  executors  and  administrators.  III.  524 — 531,  563  n.,  d  iftq, 
former  bar  of  statute  by  implied  promise  of  executor,  III.  524. 
eflbct  of  9  Geo.  IV.  c.  14  (Lord  Tenterden's  Act),  III.  525. 
from  what  time  Statute  of  Limitations  runs.  III.  482,  525  n. 
how  liability  may  be  kept  alive.  III.  525  n. 
construction  of  9  Geo.  IV.  c.  14,  as  to  co-executors,  III.  526. 
amendment  of  by  19  &  20  Vict.  c.  97,  s.  14  (Mercantile  Law  Amend- 
ment Act),  III.  526. 

eases  outside  this  Act,  III.  528. 
effect  of  this  act,  III.  527  u. 
when  writ  of  summons  must  be  renewed  to  keep  remedy  alive.  III.  530. 
case  where  after  cause  of  action  accrued,  debtor  died  and  by  rea^son  of 
litigation  as  to  right  to  probate,  no  executor  was  appointed  till  after 
six  years,  III.  529. 
when  the  plaintiff  might  have  had  a  writ  by  journeys  accounts  against 

the  executor,  and  replied  it  to  a  plea  of  the  statute.  III.  530. 
proceedings  under  Judicature  Act  to  save  the  statute  where  defendant 

dies,  Hi.  531. 
51  &  52  Vict.  c.  59  (Trustee  Act,  1888),  III.  530.     (See  lU.  633.) 
trustees  and  executors  may  plead  statute.  III.  530. 
except  where  trustee  party  to  fraud  or  action  is  to  recover  trust  prop- 
erty in  hands  of  trustee.  III.  530. 
American  statutes,  special  limitation,  III.  563  n. 
stay  of  action,  III.  565  n. 
effect  of  presentment  and  allowance.  III.  667  n. 
special  limitation  superseded  by  statute  of  non-claim.  III.  668  n. 
dependent  on  notice  of  appointment,  III.  568  n. 
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not  retrMpective,  III.  569  n. 

what  debts  affected,  III.  569  o.,  570  n. 

default  of  agent,  III.  356  n. 
action  for  deyastavit,  III.  356  n.,  569  n. 

on  administration  bond,  I.  652  n.,  II.  181  n. 
for  legacy.  III.  570  n. 
for  distribative  share,  III.  572  n. 
available  between  co-executors,  III.  570  n. 
in  favor  of  sureties,  III.  673  n. 

former  administrator,  III.  573  n. 
heirs  and  devisees,  III.  573  n. 
executor  de  son  tori,  I.  317  n. 
manner  of  pleading,  III.  574  n. 
waiver  of  statute.  III.  573  n. 
exceptions  to  statute, 

for  assets  in  hand,  III.  675  n. 
new  assets,  III.  575  n. 
disability,  III.  576  n. 
non-residence,  III.  576  n. 
mistake,  III.  576  u. 

testamentary  direction  to  pay.  III.  577  n. 
effect  of  admission,  III.  576  n. 
new  promise,  III.  576  u. 

by  co-executor,  II.  154  n. 
action  brought,  III.  578  n. 
in  suits  in  equity  by  executors  and  administrators,  III.  482,  513  n. 
the  statute  does  not  run  against  a  judgment,  III.  482. 
an  infant  bound  by  executor's  neglect,  III.  482. 
in  suits  in   equity  against  executors  and  administrators.  III.  627,  el  »eq.^ 
659  n.,  661  n. 

in  all  legal  demands  the  statute  operates,  III.  627. 

if  time  once  begun  to  run  against  a  debt  in  debtor's  lifetime,  it  does 
not  cease  during  period  between  the  death  and  time  of  appoint- 
ment of  personal  representative,  III.  634. 
when  the  statute  begins  to  run,  in  cases  of  fraud  or  mistake, 

III.  634. 
runs  in  favor  of  an  executor  de  wn  Uniy  III.  633. 
whether  a  bill  filed  by  a  creditor  for  himself  and  others  will  bar  the 

statute  as  to  all,  III.  634. 
the  statute  does  not  run  against  a  trust,  III.  628,  632  n.     (But  tee 
III.  630.) 
a  trust  for  payment  of  debts  on  real  estate  will  bar  the  statute, 
III.  628,  629. 
unless  the  debt  was  barred  before  testator's  death.  III.  628. 
-'  secuB  on  personal,  III.  628. 

'■'  Real  Property  Limitation  Act,  1874. .  .III.  629,  et  seq. 

no  action  to  be  brought  to  recover  money  charged  on  land  or  a 

legacy  but  within  twelve  years  from  right  accruing,  III.  628. 
land  not  to  be  charged  after  twelve  years  even  though  secured  by 

express  trust,  III.  630. 
Act  does  not  apply  to  intestacies  which  governed  by  23  &  24  Vict. 
*r  c.  38,  III.  630  n. 

Judicature  Act,  s.  25,  construction  of.  III.  631. 
when  claims  on  a  trust  of  land  or  rent  deemed  to  accrue,  III.  631. 
what  arrears  of  payments  recoverable  under  3  &  4  Wm.  IV.  o.  27, 
,:  m.  631. 

fund  severed  from  general  estate,  construction  of,  3  &  4  Wm.  IV.  c.  27, 

III.  632. 
Trustee  Act,  1888,  extends  benefit  of  statute  to  trustees,  III.  632,  6.3:i. 
statute  can  be  set  up  by  creditor  against  person  whose  claim  is  founda- 
tion of  decree,  III.  634. 

LIMITED  ADMINISTRATION.     {See  Administbation.  ) 
grant  of,  I.  577,  el  seg. 
,,<  i  citation  of  parties  entitled  to  general  grant  necessary  before,  I.  609,  610. 
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LIMITED  EXECUTOR.     (See  Ezbcutob,  appointment  of.) 
appointment  of,  I.  288.  el  oeq. 

LIMITED  PROBATE, 

grant  of,  I.  88,  463,  464. 


It 


LINEN," 

what  passes  by  beqaest  of,  II.  490. 

LIS  PENDENS.    (See  Administration  pendbntb  litk.) 

indades  an  appeal  to  House  of  Lords  for  purpose  of  admioistnttion,  I.  588^ 

LITERART  PROPERTY, 

executor's  interest  in,  II.  40. 

'*  LIVE  AND  DEAD  STOCK," 

what  passes  by  bequest  of,  II.  471  n. 

LIVING  PERSON, 

place  of  deposit  of  wills  of,  I.  375,  .^6. 

supposed  to  be  dead,  reYocation  of  probate  of  will  of,  I.  6d2. 

payment  of  money  under  probate  of  will  of,  void.  III.  467. 

LOAN  SOCIETY, 

when  representation  not  necessary  to  member  of,  I.  651. 

LOANS, 

executor's  authority  to  make,  III.  364  n. 

to  co-executor,  III.  395  n. 

by  one  of  several  co-executors,  II.  154  n. 

LOCALITY, 

goods  described  in  will  by  reference  to,  II.  453,  460 — 464,  465,  ei  seq.,  638,  ei  Mg. 

of  debts  as  assets,  III.  135  n. 

of  moneys  bequeathed  for  life  with  power  of  appointment,  III.  135  n. 

LOCKE  KINO'S  ACT,  III.  154,  el  9eq. 
construction  of,  III.  154 — 156,  155  n. 
Amending  Acts,  m.  157--158,  264. 
in  New  York,  III.  186  n. 

LOCO  PARENTIS, 

person  standing  in,  definition  of,  II.  651. 

legacy  by  person  in,  II.  661,  el  sej.,  742,  745,  el  #09. 

presumption  as  to  time  of  Testing  of  legacy  by  person  in,  11.  550  n. 

LONDON, 
city  of, 

freeman  of,  may  deyise  lands  within  the  city  in  mortmain,  II.  298. 
distribution  under  the  custom  of,  abolished  since  December  Slat,  1866 .  • . 
n.  929. 

LOST  NOTE, 

negligence  in  collecting,  III.  364  n. 

liability  of  executor  as  maker,  III.  133  n.  y 

LOST  PROBATE, 

in  case  of,  no  fresh  grant  but  exemplification,  I.  466. 

LOST  WILL, 

probate  of,  I.  207,  394  n.,  456,  460  n. 

established  in  chancery,  I.  458  n.,  462  n. 

presumption  as  to  intended  destruction,  I.  457  n.,  458  n. 

or  revocation,  I.  207  n. 
revocation  of  former  will  by,  I.  211  n.,  214, 230  n.,  458  n.,  463  n. 
proof  of  lost  record  of  will,  I.  466  d,  467  n. 
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LUNATIC.    (See  Insanity,  Wsaknbss,  Dklusion.) 
who  is  to  be  considered  as  sach,  I.  20,  et  aeq. 

onus  of  proof  on  party*  asserting  the  lunacy,  I.  21. 
will  made  by,  I.  21. 

does  not  become  valid  if  testator  recovers  his  mind,  I.  21. 
during  lucid  interval,  I.  25 — 32. 

transfer,  in  such  case,  of  onus  prt^fandi,  I.  26. 
what  is  sufficient  proof  of  lucid  interval,  I.  21 — 32. 
act  of  making  rational  will,  I.  32. 
distinclion  between  delirium  and  insanity,  I.  33. 
a  will  may  be  established,  though  all  the  attesting  witnesses  depose  to  testator's 

insanity,  I.  43,  144,  407—410. 
a  will  is  not  revoked  by  subsequent  insanity,  I.  21  n. 
incapacity  off  to  be  executor,  I.  276. 

grant  of  administration  to  another,  when  executor  becomes  lunatic,  I.  277, 

581.       -- 
incapacity  to  be  administrator,  I.  276,  537. 

revocation  of  grant  to  administrator  if  he  becomes  non  compw,  I.  687. 
instance  of  grant  not  being  revoked  in  such  case,  I.  581. 
where  next  of  kin,  his  next  of  kin  must  be  cited  by  person  seeking  adminis^ 
tration,  I.  523  n. 
conversion  of  property  by  committee  of,  I.  791.     (See  also  I.  757,  II.  632  n.) 
ademption  of  specific  legacy  given  by  will  of,  by  sale  under  order  in  lunacy,  II. 

632  n. 
sale  or  mortgage  of  property  of,  under  53  Vict.  c.  5,  ...I.  792. 
unapplied  property  of,  not  converted  as  between  rcual  and  personal  representative, 

I.  792. 
compulsory  sale  of  land  of,  under  Lands  Clauses  Act,  I.  792. 
transfer  of  stock  standing  in  name  of,  when  trustee  or  executor,  13  &  14  Vict,  c 
60,  m.  598. 


MAINTENANCE.    (See  Infant.  ) 

effect  of,  gift  of,  as  to  vesting  a  legacy,  II.  530,  et  seg.,  546,  et  aeq.    (See  Lapsed 

Lbgacibs.) 
general  legacies  abate  before,  II.  672  n. 
repayment  of  advances  for,  II.  693  n. 
gift  of,  when  held  to  determine  with  minority,  II,  601  n. 
when  executor  may  allow,  out  of  legacy  to  an  infant,  II.  720. 
not  generally  out  of  capital,  II.  720,  729. 
out  of  income  under  Conveyancing  Act,  1881... II.  722. 

construction  of  Act,  II.  722  n.,  723. 
may  be  given  in  certain  cases  though  capital  not  vested,  II.  721,  722, 
723. 
ont  of  income  apart  from  statute,  II.  723,  el  aeq. 
generally  gift  must  be  vested,  II.  7^. 

exceptions  (1)  where  testator  parent,  or  in  loco  patrenHSj  U,  725 

(2)  where  gift  to  class,  II.  725. 
method  of  providing  by  insurance,  n.  726. 
generally  not  allowed  where  father  alive,  II.  727. 

exceptions,  11.  727  n. 
amount  allowed,  II.  728. 
allowance  for  past  maintenance,  II.  728. 
mode  of  application  for,  11.  730. 
interest  by  way  of,  on  legacies  given  by  testator  who  is  a  parent  or  tnZoco  iMiren/w. 
U.  742,  €taeq.,74S, 
whether  legacies  vested  or  contingent^  II.  745. 
where  infant  dies  under  age  who  entitled  to  interest,  II.  747. 
executor  not  allowed  to  show  disbursements  for  maintenance  of  testator's  chil- 
dren under  plea  of  plene  administramtt  III.  642  n. 

MAUCIOUS  PROSECUTION, 
when  action  survives,  11.  26  n. 

MALPRACTICE, 

when  action  survives,  II.  26  n. 
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MANDAMUS, 

to  compel  probate  no  longer  lies,  I.  467. 

did  not  lie  formerly  to  compel  grant  to  residuary  legatee,  I.  556. 

MANURE, 

when  it  passes  to  execntor,  I.  853,  868  n. 

MARINE.     (See   Sbamen.) 

"MARINER  OR  SEAMAN," 

meaning  of,  in  Statute  of  Frauds  and  Wills  Act,  I.  172. 

MARKSMAN, 

signature  of  will  by,  I.  10(^-105. 
proof  of  execution  of  will  by,  I.  20,  414. 
attestation  of  will  by,  I.  134. 

MARRIAGE.    (See  Husband  and  Wife.) 
revokes  will,  I.  231,  et  seq.,  236—2:18. 
revokes  letters,  I.  694  n. 
joins  husband  as  co-administrator,  II.  114  n. 
bequests  with  conditions  in  restraint  of,  II.  587,  ei  seq.     (See  Conditiohal 

Legacies.) 
action  for  breach  of  promise  of,  will  not  survive  to  executor,  II.  14,  26  n. 

nor  against  executor,  II.  14  n..  III.  225  n. 
where  voidable,  husband  entitled  to  administer  to  wife,  I.  491. 
9ecus  where  void,  I.  491. 

not  a  valuable  consideration  for  purpose  of  Succession  Duty,  III.  49  n. 
when  it  severs  a  joint  tenancy,  II.  72,  821,  622  n. 

MA.RRIAGE  SETTLEMENT.    (iSfec  Settlement.) 

MARITAL  RIGHT.     {See  Husband  and  Wife,  Jus  Mariti.) 

MARRIED  WOMAN.     {See  Husband  and  Wife.) 

MARRIED  WOMEN^S  PROPERTY  ACT,  1882.    {See  Husband  and  Wife  ;  and 
Statute  Index.) 
construction  of  and  decisions  on,  I.  87 — 89,  248  n.,  273,  820,  et  seq,^  869,  el  Wf., 
II.  54,  et  seq.,  163,  731,  III.  128  n.,  274. 

MARSHALLING  ASSETS, 

doctrine  of.  III.  209,  et  aeq.     {See  Assets.) 
procedure  in  equity,  III.  605  n. 

MASTER  AND  SERVANT, 

action  for  death  of  servant,  II.  31  n. 

MATERIALS, 

found  by  executor  as  snch,  he  may  declare  for,  n.  79.    (See  III.*  101  n.,  452, 
453.) 

MAXIMS, 

Actio  personalis  moritwr  cumpersond,  II.  4,  etseq,^  III.  228,  240,  452,  481. 

AnUnguitas  verborum  latens  verifleaiione  suppletur,  II.  429.     {See  II.  374  n.) 

Expressio  unius  est  exclusio  alterius^  II.  484  n. 

FiUsa  Demonstratio  non  nocety  II.  426  n. 

Jus  accrescendi  inter  mercatores  locum  non  habet^  I.  776,  II.  47,  et  seq..  III.  243  n. 

MdbHia  sequuntur  personatn,  I.  436,  III.  120. 

Omnia  praesumuntur  rite  esse  ttcta^  I.  145. 

Partus  sequitur  ventrem,  I.  811  n. 

Quicquid  plantatur  solo  solo  cedit,  I.  851,  et  seq. 

Veritas  nominis  tollit  errorem  descr^iomSj  II.  426. 

"MEDALS," 

what  passes  by  the  bequest  of,  II.  490. 
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MEMOBANDUM, 

referred  to  in  will,  probated,  I.  471  ir 

MEMOBY, 

sufficieiit  to  make  will,  I.  24  ti. 
failure  of,  rnuet  be  total,  I.  24  n.,  27  n. 

from  old  age»  I.  47  n. 
forgetfalueae,  I.  25  n. 
eoaod,  defined,  I.  26  n. 

MEBGEB, 

of  the  estate  of  an  executor  in  hie  estate  jiropriojiifie,  I.  768,  789. 

time  when  executor  ceases  to  bold  as  such,  I.  771,  el  seq. 
legal  where  no  equitable  abolished  by  Judicature  Act,  I.  769. 
when  a  mortgage  merges,  I.  816,  817.    {See  also  I.  749,  750,  and  Mortgage. ) 

MESNE  PBOFTTS, 
action  for, 

cannot  be  maintained  against  an  executor,  II.  24  n.,  III.  231. 

he  is  liable  for  use  and  occupation  up  to  the  day  of  the  demise  in  eject* 
ment,  III.  231. 
but  not  after.  III.  231. 

relief  in  equity,  III.  232. 

"  MILITABY  SERVICE," 

meaning  of  in  Statute  of  Frauds  und  Wills  Act,  I.  171. 

MINOB.    (See  Infant.) 

distinction  between,  and  infant,  I.  579. 

MISAPPROPRIATION.     (See  Devasttavit,  III.  377  n.) 

MIS-DESCRIPTION.     (See  Conbtbuction.  ) 

of  property  in  will,  I.  261  n..  II.  328.  et  »eq.,  490,  et  9eq„  641,  764. 
of  persons,  I.  456,  II.  340,  et  seq.,  367  u.,  424—435. 

MISNOMER.    {See  Oonsteuction.  ) 

of  legatee,  II.  321  d.,  424,  et  seq,,  424  n.— 432  n. 

MISTAKE, 

will  canceUed  by,  I.  203,  204,  229  n.,  251  n. 

will  revoked  under  mistaken  notion  of  facts,  I.  221,  d  eeq.     (See  Will,  Revoct^ 
Hon  of,) 

will  made  under  erroneous  belief  on  the  part  of  the  testator,  I.  220,  221  n. 
erroneous  recital  in  will,  how  far  binding,  II.  337,  493,  494,  619. 
mistakes  in  wills,  how  to  be  corrected,  II.  337,  424,  et  neq.,  492  n. 

by  bill  in  equity.  III.  657  n. 
omission  by  in  a  will  cannot  be  supplied  by  Court  of  Probate  I.  421. 
insertion  by,  in  a  will,  niay  be  corrected  in  the  Court  of  Probate,  I.  422  n.,  454. 

(See  Pbobatb,  manner  of  obtaining.) 
of  word  may  be  corrected  by  Court  of  Probate,  I.  423  n. 
in  the  name  of  executor,  probate  granted  in  right  name,  I.  4.'>5,  456. 
in  the  names  of  descriptions  of  legatees,  II.  424.  el  »eq,    (See  Legatee.) 
in  the  description  of  a  lega«7,  U.  490,  el  seq, 

MIXED  FUND, 

of  realty  and  personalty,  rules  of  construction  applicable  to,  II.  554  n.,  587. 
(See  II.  723  n.) 

how  liabilities  apportioned,  III.  165. 

MODERATION  OF  COSTS, 

of  solicitor  employed  by  executor,  III.  433,  644. 

MONEY, 

when  considered  as  land  in  equity,  I.  783,  el  seq,    (See  Cokyer.sion.). 
lega(7  of,  when  deemed  specific,  II.  440 — 442. 
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MONEY.— ami«n«e(2. 

wh«n  it  passes  in  gift  of  ^'property,''  II.  460  d.,  462  n. 

with  desk  beqaeathed,  II.  468  n. 
what  passes  by  deacriptiou  of,  in  a  will,  II,  466,  472—475. 
*^8ums  of  money,"  II.  475  n- 
money  in  the  fands,  II.  475. 
*'  secarities  for  money,''  II.  476. 
of  testator  in  hands  of  executor, 

when  the  property  is  altered,  I.  777,  el  aeq. 

when  it  passes  to  assignees  of  bankrupt  executor,  I.  766. 

cannot  be  taken  in  execution  de  honia  teaUsUma,  I.  772. 

but  MifiMe,  since  Judicature  Act,  creditor  entitled  to  judgment  to  extent 
of,  I.  772  n. 

MONET  HAD  AND  RECEIVED, 
action  for, 

lies /or  executor,  if  goods  are  taken  from  testator,  and  sold,  IJ.  3. 
executor  may  sue,  as  such,  for  money  had  and  received  to  hia  use  as  exe- 
cutor, II.  79.     (See  III.  452,  453.) 
lies  agaifui  executor,  if  goods  taken  by  testator  have  been  sold,  III.  229.. 
executor  cannot  be  sued,  as  executor,  for  money  had  and  received  by  him, 
UI.  291. 

MONET  LENT, 

executor  may  sue  for,  as  executor,  II.  79.     (See  III.  452,  453.) 
he  cannot  be  sued  for,  as  executor,  III.  290. 

MONET  PAID, 
action  for, 

executor  may  sue*  as  such,  for  money  paid  by  him  as  executor,  II.  79. 
he  nmy  be  sued,  as  such,  for  money  paid  to  his  use,  III.  289 

MONOMANIA, 

invalidates  will  when,  I.  34  n.,  36  n 
defined,  I.  36  n.  - 

MONUMENTS.    (See  Tombstone.  ) 
when  heir-looms,  I.  846. 
bequest  to  erect  within  a  church,  a  charitable  use,  II.  306,  309  n. 

without  a  church,  a  void  perpetuity,  II.  306  n.,  309. 

MORTGAGE, 

considered  part  of  the  personal  estate,  I.  815,  818  n..  III.  139  n. 

in  what  case  heir  entitled,  I.  816,  818  n. 
assignment  by  executor,  II.  132  n.,  627  n. 

by  one  of  several  executors,  II.  153  u. 
by  foreign  executor,  I.  430  n..  433  n.,  436  n. 
presentment  as  a  claim,  II.  237  n.,  et  aeq, 
foreclosure  by  executor,  II.  243  n.,  252  n. 
surplus  moneys,  I.  819  n. 
title  bought  in,  I.  818  n.,  II.  139  n. 
made  to  executor,  passes  to  his  personal  representative,  I.  796  n. 
in  hands  of  executor,  II.  627  n. 

of  legatee  for  life,  II.  700  n.,  706  n. 
interest  in  land  within  Mortmain  Acts,  II.  291,  294. 

not  where  of  a  whole  undertaking,  II.  292  n.,  ^^5. 
when  it  passes  by  bequest  of  securities  for  money,  II.  472  n.,  476^478. 
when  it  merges,  I.  816.     (See  also  Swabey  v.  SweSbey^  15  Sim.  106, 1.  750.) 
title  of  executor  of  mortgagor,  in  case  of  a  mortgage,  with  power  of  sale,  I.  817. 
of  chattel  real,  right  of  redemption  in  executor,  I.  828. 
effect  of  husband  mortgaging  bis  wife's  chattel  real,  I.  824.    (See  I.  820,  and 

Husband  and  Wife.) 
of  the  assets  by  executor,  valid,  II.  121,  138  n.    (See  ExscnroR,  jpoiMr  o/.) 

exception  where  mortgagee  has  notice  of  improper  purpose,  II.  122, 1S8  n. 
whether  legal  estate  of  mortgaged  lands  will  pass  by  the  words  **  secarities  for 
money,"  II.  477. 
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MORTGAGE.— Oon/iittted. 
equity  of  redemption, 

whether  legal  or  equitable  assets,  III.  126. 
right  to  be  exonerated  by  the  executor,  III.  154,  185  n.     (See  Exoneration.) 
executor  cannot  invest  money  in,  alfter  a  decree  to  account,  III.  335. 
liability  of  executor  for  investment  on,  III.  334,  335  n.,  368  n. 
how  it  may  be  a  subject  of  donatio  mortis  caiud,  I.  892,  897  ii. 
marshalling  assets  with  respect  to.  III.  210.     {See  Assets.) 
to  two  persons  jointly,  no  survivorship  as  to  mortgage  money,  I.  776. 

MORTGAGEE.     {See  Mobtgage.) 

not  bound  to  see  to  application  of  mortgage  money  where  executor  with  charge 
of  debts  mortgages,  I.  781  n. 

when  his  right  against  personal  estate  vrill  not  be  enforced,  II.  797  n. 

when  liable  for  succession  duty.  III.  48. 

acknowledgment  by  one  of  two  joint  does  not  enable  mortgagor  to  redeem  after 
his  right  is  barred  by  Statute  of  Limitations,  III.  527  n.  ^ 

obtaining  order  for  sale  in  administration  action  not  entitled  to  costs  before  per- 
sonal representatives.  III.  639  n. 

MORTMAIN.     {See  CHARITABLE  Uses.) 
Acts,  II.  285,  et  9eq, 

MOTHER, 

right  of,  to  grant  of  administration,  I.  500. 
to  distributive  share,  II.  901,  909  d. 

when  brothers  and  sisters  shall  share  with,  II.  901. 
representatives  of  brothers  and  sisters,  II.  902. 
when  she  shall  take  the  whole  intestate's  effects,  II.  903.  ^ 

advancement  from,  to  a  child,  shall  not  be  brought  into  hotchpot,  II.  880. 

MOTHER-IN-LAW, 

has  no  claim  under  Statute  of  DistributionB,  II.  904. 

MOURNING, 

legacies  for,  not  preferred  to  other  general  legacies,  XI.  672. 
included  in  funeral  expenses,  when,  II.  170  n. 

for  widow  and  family  of  testator,  cannot  be  claimed  against  the  estate  of  the  ex- 
ecutor, II.  168  n, 

"MOVABLES," 

include  what,  II.  469  n. 

MUNICIPAL  CORPORATIONS, 

action  against,  for  causing  death,  II.  28  n.,  31  n. 
survival  of  actions  against,  II.  100  n. 
when  foreign,  can  take  devise,  II.  271  n.,  275  n.,  276  n. 
may  take  gifts  for  what  objects,  II.  274  u. — 276  n. 
giAs  to,  for  public  improvements,  charities,  II.  307  n. 

MUSEUM, 

devise  for  exempt  from  Mortmain  Act,  II   290. 

MUTILATION.     {8u  Will,  revocation  of,  Alterations.) 
of  will, 

presumption  as  to,  I.  186,  206. 

MUTUAL  WILLS, 

unknown  to  the  testamentary  law  of  this  country,  I.  9.     {See  I.  175  n.,  177  n.) 

whether  enforceable  in  equity  as  a  compact,  I.  174, 175,  et  seq, 

whether  ever  irrevocable  in  equity,  I.  174,  et  seq, 

of  two  sisters,  will  of  one  not  revoked  by  the  marriage  of  the  other,  I.  236. 

NATURALIZATION  ACT, 

33  &  34  Vict.  c.  14  .  . . ,  I.  13,  270.     {See  Aliek.) 


944  GEKBBAL    INDBX. 

NAVAL  ASSETS.     {See  Sbamen.) 
definition  of.  I.  475. 

NAVIGATION  SHARES, 

whether  real  or  personal  property,  II.  36. 

"NEAREST  OF  KIN  IN  THE  MALE  LINE," 
who  tiikes  under  deecription  of,  II.  402. 

NECKLACES, 

what  passes  hy  heqnest  of,  II.  488. 

HE  EXE  A  T  BEQNO, 
writ  of, 

what  it  ie,  III.  635. 

qumrey  whether  not  abolished  by  Debtors  Act,  III.  635,  637. 

may  be  had  concnrrently  with  bail  at  law,  III.  635. 

ai&da¥it  to  obtain.  III.  636  ibid  n. 

will  not  go  aisainst  9k  feme  covert  executrix  or  administratrix,  III.  635, 63QI 

NEGLIGENCE, 

action  for,  does  not  saryive  for  executor,  where  personal  injury  alone  caused,  IL 
4,  8,  9,  20  n.,  100  n. 
statutory  exceptions  to  rule,  II.  9 — 12. 
when  against  him,  III.  223. 

NEPHEWS  AND  NIECES, 

who  can  take  under  description  of  in  a  will,  II.  373,  et  seq. 
not  included  in  '*  nearest  relations,"  II.  395  n. 
their  degree  as  next  of  kin,  I.  502,  II.  905,  912  n. 

they  shall  share,  in  distribution,  with  uncles  and  aunts,  II.  905. 
when  they  shall  share  with  their  grandmother,  II.  902. 
when  they  shall  take  per  capitOy  and  when  per  dirpeSy  II.  907,  907  n. 
NE  UNQUE8  EXECUTOR, 
plea  of, 

when  necessary.  III.  522,  523,  561  n. 
a  plea  in  bar,  III.  523,  561  n. 

»  plea  that  defendant  is  administrator  and  not  executor,  and  the  con- 

Terse,  was  in  abatement,  III.  523. 
abatement  easily  remedied  under  Judicature  Act,  III.  523. 
evidence  on  issue  joined  on.  III.  524. 

NEXT  OF  KIN.     {See  Distribution.) 

their  right  to  call  on  the  executor  to  prove  the  will  in  solemn  form,  I.  394. 
when  liable  to  costs,  I.  399,  401. 

when  will  has  been  pronounced  against  in  suit  between  next  of  kin  and 
executor,  it  cannot  be  set  up  again  by  a  legatee,  I.  399. 
their  right  to  administration,  L  496,  e<  «gr.,  656,  557.     {See  Administratioh.) 

concluded  by  renunciation,  I.  709  n. 

by  judgment  of  Probate  Court,  I.  677  ii. 
excluded  from  administration  when  they  have  no  interest,  I.  512,  513,  557. 
dying  before  administration  granted,  representative  entitled  to,  I.  513. 
but  payment  to,  no  answer  to  action  by  his  representative  as  administrator  to 

original  intestate,  I.  514. 
when  of  unsound  mind  his  next  of  kin  must  be  cited  by  person  seeking  adminis- 

tratioD,  I.  523  n. 
right  to  administration,  cum  testamento  annexo,  next  after  residuary  legatee,  I. 

564,  etseq.j  562  n. 
right  to  administration  de  bonis  non,  I.  570 — 572. 
preference  of,  as  administrator  durante  mfnorttofe,  I.  580. 

cannot  be  compelled  to  take  out  administration,  although  they  may  have  admin- 
istered, I.  513. 
when  administration  granted  to  attorney  of,  I.  514. 
who  are  next  of  kin,  L  497,  II.  398,  et  acq.     {See  II.  411,  et  seq.) 
definition  of  consanguinity,  I.  497. 
lineal,  I.  497. 


GENERAL    INDEX.  946 

NEXT  OF  KIN.— Continued. 

collateral,  I.  497—501. 
mode  of  calcalating  degrees,  I.  496 — 501 
righto  of  ascendante,  I.  600. 
of  the  father,  I.  500. 
of  the  mother,  I.  500. 
grandfitther  preferred  to  uncle,  I.  500. 
children  preferred  to  parento,  I.  501. 

brother  preferred  to  grandfather,  I.  501. 
their  righta  nnder  the  Statute  of  Distribntious,  II.  901,  et  seq.    {See  Distribu- 
tion.) 
they  are  entitled  to  the  residue  undisposed  of,  notwithstanding  a  contrary 
declaration  in  the  will,  II.  838. 
their  claim  against  executor  may  be  barred  nnder  22  &  23  Vict.  c.  35. . .  II.  657  n. 
description  of,  in  a  will,  II.  398,  et  seq.     {See  II.  402,  et  acq.) 
as  '*  heirs,''  II.  380  n.,  381  n. ,  385  n.,  433  ii. 
"relations,"  II.  395  n. 
"representatives,"  II.  411  n. 
"according  to  the  statute,"  II.  399  n. 
"  legatees  agreeably  to  law,"  II.  432  h. 
husband  or  wife  not  included,  II.  399  d. 
next  of  kin  of  two  persons,  11.  399  u. 
who  are  kin,  II.  398—402. 
in  the  male  line,  II.  402. 

next  of  kin,  apart  from  the  Statute,  II.  398  n.,  402,  415. 
means  next  of  kin  at  the  death  of  him  whose  next  of  kin  are  spoken  of,  II., 

341  n.,  350  n.,  402. 
bequesto  to,  after  a  previous  bequest  for  life,  II.  403. 
may  be  bound,  though  absent,  after  representation  order  in  administration  action, 

III.  625,  626. 
may  have  an  order  for  administration  without  serving  others  interested,  III. 

627. 
may  proceed  by  originating  summons.  III.  487. 
suit  in  county  court  by,  where  estate  does  not  exceed  5002.,  III.  668. 
suite  in  United  States  by,  II.  28  n.,  III.  471  n. 

"  NEXT  SURVIVING  SON," 

may  be  construed  '*  next  younger  surviving  son,"  II.  336. 

NICKNAME, 

description  of  legatee,  by,  II.  430. 

NON  COMPOS  MENTIS, 

disqualified  for  administration,  I.  527  n.,  540  n. 
payment  of  legacy  to,  II.  716  n. 

NOTICE, 

of  probate,  I.  385  n. 

to  give  jurisdiction,  I.  389  n. 
to  creditors  to  present  claims,  II.  231. 
of  rejection  of  claim,  II.  248  n. 
payment  of  inferior  debts  by  executor,  without  notice  of  superior,  II.  229,  e(  seq. 

suffering  judgment  on  inferior  debt,  II.  229. 

what  is  sufficient  notice,  II.  230, 
whether  one  executor  affected  by  notice  to  co-executor.  III.  351. 
payment  of  legacy  without  notice  of  debte,  II.  656,  et  seq. 
protection  of  executor  by  22  &  23  Vict.  c.  35,  s.  29  . . .  II.  657,  III.  501. 
of  intention  to  raise  Statute  of  Frauds  on  originating  summons  should  be  given, 
III.  613. 

"NOW," 

word  in  wills,  I.  260  n.,  II.  763 

NULUTY  OF  MARRIAGE, 

if  sentence  of,  not  pronounced,  husband  entitled  to  administer  to  wife,  I.  491. 
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NUMBER, 

miastatement  as  to,  of  objects  of  gift,  II.  342  n.,  434. 

NUNC  PRO  TUNC, 

entry  of  jadment,  II.  95. 

NUNCUPATIVE  WILL, 
definition  of,  I.  168. 
derivation  of,  I.  168  n. 
invalid  if  made  on  or  after  January  1,  1838... I.  170. 

except  ofsoldiers  and  seamen,  I.  170. 
construction  of  this  exception,  I.  171. 
minors  within  exception  may  make,  I.  172. 
presumptions  in  case  of  alterations  in,  I,  188  n. 
In  the  United  States  : 

to  be  in  writing,  by  statute,  I.  94  n.,  116  n. 

method  of  making,  I.  168  n. 

witnesses  to,  I.  168  n.,  372  n.,  II.  381  n. 

carries  real  estate,  when,  I.  168  n.,  169  n.,  170  n. 

unexecuted  written  will  as,  I.  169  n.,  170  n. 

only  when  testator  in  extremis,  I,  169  n.,  170  n. 

at  sea,  I.  171  n.,  172  n. 

not  revoked  by  written  will,  I.  185  n. 

revokes  written  will,  when,  I.  185  n.,  191  n. 

proved  within  six  months,  I.  380  n. 
in  solemn  form,  I.  394  n. 

NURSERY  GROUNDS, 

trees,  etc.,  planted  in,  for  sale,  removable  by  executors,  I.  836,  837,  n. 


OATH, 

executor's  oath, 

on  application  for  probate,  I.  723.       ^ 

on  renunciation,  I.  332. 
that  he  will  exhibit  an  inventory  and  account  when  called  upon.  III.  662, 

OBLITERATION.     (See  Alterations,  Construction.) 

of  will,  I.  184,  186  n.,  195,  et  aeq.    {See  Will,  revocation  of.) 
cannot  change  life  estate  into  fee,  I.  162  n. 

OCCUPATION  RENT, 

executors  chargeable  with,  II.  125  n. 

OFFICE, 

persons  not  qualifying  for,  formerly  disabled  to  be  executors,  I.  276  n. 
grant  of,  for  years,  assets  in  hands  of  executor  of  grantee.  III.  118. 

OFFICE  COPY, 

of  will  is  good  evidence  of  executor's  title,  I.  688,  III.  465. 

OFFICER, 

on  service,  will  of,  I.  169.    {See  Nuncupative  Will,  Soldier.) 

OFFICIAL  MISCONDUCT, 

when  action  survives,  II.  27  n. 

OFFSPRING, 

meaning  of  word,  II.  389  n. 

OLD  AGE, 

will  made  by  persons,  who  by  old  age  have  lost  their  reason,  I.  44. 
of  itself,  no  ground  of  incapacity,  I.  144. 
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OMISSIONS.    {See  Evidence.) 

in  will  cannot  be  supplied  by  the  Probate  Ooart,  I.  421. 

may  be  supplied  by  Court  of  Constmction,  II.  332  n.,  334,  429,  430. 
ooart  may  make,  in  probate  of  words  inserted  by  fraud  or  mistake,  I.  422  u., 
454. 
may  be  made  by  Ck>urt  of  Constmctiou,  II.  334. 

ONEROUS  BEQUEST, 

coupled  with  beneficial,  when  legatee  can  disclaim,  II.  771. 

ONLY  CHILD, 

when  considered  "  a  younger  child,"  II.  357. 

rights  of,  under  the  Statute  of  Distributions,  II.  677. 

ONUS  PBOBANDI.    (See  Evidence,  Witnesses.) 

OPINIONS, 

of  subscribing  witness  as  to  sanity,  I.  406  n.,  415  n. 

of  non  experts  of  testators  capacity,  I.  406  n..  407  n.f  410  n. 

of  experts  on  non  observed  facts,  I.  408  n.  409  n. 

of  witnesses  as  to  what  matters,  I.  408  n.,  409  n. 

as  to  mental  condition  during  last  illness,  I.  411  n. 

OPTION, 

of  archbishops,  I.  809.     (See  Abchbishop.) 

to  purchase  when  it  passes  to  executor,  I.  778,  809  n. 

to  purchase  executor  cannot  give  to  sub-lessee,  II.  125. 

"OR," 

the  word  construed   ^*and>''  and  vice  versd,  I.  282  n.,  II.  335  nn.,  395  n.     (See 
II.  393.) 

ORDERS, 

of  Probate  Division,  I.  384,  541. 

of  Supreme  Court  and  Rules.     (See  Index  of  Orders  and  Rixbs.) 

ORDINARY.     (See  Bishop.  ) 

his  power  of  granting  probate  and  administration  before  stat.  20  &  21  Vict.  c. 
77... I.  337,  489. 

ORIGINAL  WILL. 

deposit  of,  I.  ^5,  378. 

productiou  of  how  procured,  I.  377,  466  n.,  469. 

when  delivered  out  of  registry,  I.  377,  466  n. 

costs  of  production  of,  I.  668. 

when  it  may  be  examined  in  correction  of  probate,  I.  668 — 671.     II.  429  n. 

ORIGINATING  SUMMONS, 

proceedings  by,  by  executor.  III.  486,  et  seq. 

difierence  between  and  proceedings  by  writ.  III.  486. 

why  preferable  to  writ.  III.  487. 

costs  of  proceedings  wrongly  commenced.  III.  486. 

cannot  be  served  out  of  the  jurisdiction,  III.  487  n. 

how  to  be  entitled,  III.  487. 

questions  that  can  be  decided  on,  III.  488,  612. 

administration  may  be  ordered  on.  III.  489.     (See  Administration  Action.) 

what  persons  must  be  served  with,  III.  489,  490. 

court  may  add  any  parties,  III.  489. 

when  application  for  payment  out  of  court  may  be  made  by,  III.  596. 

when  administration  can  be  obtained  on.  III.  612. 

not  before  probate,  III.  612. 

annuitant  not  in  arrear  cannot  get.  III.  612. 
disputed  debt  cannot  be  determined  on.  III.  613. 
notice  of  intention  to  raise  Statute  of  Frauds,  III.  613. 
where  it  takes  place  of  administration  order  under  old  practice  executor  can  be 

compelled  to  plead  Statute  of  Limitations,  III.  329  n. 
appointment  of  new  trustee  and  vesting  order  made  on,  III.  600. 
proper  mode  of  application  for  maintenance  for  infant,  II.  730. 
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OKNAMENTS, 

**  personal  omamenlti"  what  pasMB  by  bequest  of,  II.  489. 

ORPHANS, 

court  of,  in  London, 

bond  to  chamberlain  shall  pass  to  his  snooeasor,  II.  47. 
portion  of  orphan  of  the  chamber  of  London,  II.  .50. 

OTTOM A  N  EMPIRE.     (See  Bomigil.  ) 

will  of  British  sabject  domiciled  in,  I.  441. 

OUTLAW.    (See  Will,  who  ie  capable  of  making.) 

incapable  of  making  a  will  of  personalty  as  long  as  outlawry  exists,  I.  92  n. 

might  in  some  cases  make  executors,  I.  92. 

formerly  outlaw  in  a  personal  action  might  sue  as  executor,  I.  273  n. 

incapable  of  being  administrator,  I.  537. 

outlawry  now  abolished  in  civil  proceedings,  I.  92  n. 

OVERSEER, 

office  of,  I.  283. 

distinguished  from  that  of  executor,  I.  283  n. 
of  the  poor,  money  due  firom,  in  what  order  to  be  paid  by  his  executor,  II.  191. 

OYER, 

of  letters  testamentary  abolished  by  C.  L.  P.  Act,  III.  463. 

OYSTERS, 

action  for  removal  of,  I.  832  n. 


PAID, 

the  word  construed  **  payable  "  or  "  vested,'^  II.  335. 

PAPERS, 

general  rule  as  to  production  of  by  executor  in  a  suit.  III.  597. 
right  of  executor  to  deceased's,  II.  115  d. 

PAPIST.    (iSwj  Roman  Catholic.) 

PARAPHERNALIA.    (See  Husband  and  Wipe.) 
what  are  so  considered,  I.  880 — 862. 
the  wife  cannot  dispose  of  them  during  her  husband's  life,  I.  882. 

eecus  of  jewels  given  to  her  separate  use  by  third  persons,  I.  885. 
the  husband  may  sell  or  give  them  away,  I.  883. 

he  cannot  devise  them,  I.  883. 
they  are  subject  to  the  husband's  debts,  I.  883.     (See  III.  149,  215.) 

but  not  to  his  Icigades,  I.  883. 

widow's  right  to  marshal  the  assets  against  the  heir,  I.  884,  III.  215. 
against  a  devisee,  I.  884,  III.  215. 

right  of  heir  or  devisee  to  be  exonerated  out  of.  III.  149. 
if  the  husband  pawn,  the  executor  must  redeem  them  for  the  widow,  I.  884. 
widow  may  be  barred  of  them  by  marriage  articles,  I.  885. 

by  election  to  take  them  as  legatee,  I.  885. 
jewels,  etc.,  given  to  the  separate  use  of  the  wife  by  third  persons,  I.  885. 

by  the  husband  before  marriage,  I.  886. 

effect  of  Married  Women's  Property  Act,  I.  886. 

PARENTS, 

right  of,  to  administration  of  their  children's  effects,  I.  500. 

to  a  distributive  share,  II.  901,  et  seq. 
person  "in  loco parenii8f**  definition  of,  II.  651. 
gift  to  and  children  how  they  take,  II.  393.     (See  II.  355  n.) 

PARK, 

public,  devise  for  exempt  from  Mortmain  Act,  II.  290. 
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PAROL  EVIDENCE,  I.  209,  417—427,  466—461,  II.  426—430.     (Sie  EviDBNCE.) 
as  to  different  objects  parttall j  described,  II.  490  o. 
to  identify  olijects  beqaeatbed,  II.  491  n. 
of  scrivener,  of  omission,  II.  491  n. 

of  intent,  II.  619  u. 
of  omission  of  cbild,  II.  492  u. 
inadmissible,  if  no  ambiguity,  II.  492  n. 
to  fill  blank,  II.  492  n. 
to  snpply  omissions  in  bond,  I.  628  n. 
to  show  testator  did  not  know  of  property,  11.  492  n. 
as  to  miscalcnlation  in  will,  II.  493  n. 
to  sbow  deduction  of  book  charge,  II.  645  n. 

intent  to  make  advancement,  II.  649  u.>  660  n. 

PARS  BATJONABILia, 

doctrine  of,  I.  2,  243  n.,  480. 

PART, 

gift  of  any,  legatee  may  take  all,  II.  766. 

definite,  of  larger  quantity  legatee  may  select,  II.  766. 
of  will  may  be  probated,  I.  364  n. 

PARTIES.      (5ee  EXBCUTION,  JUDQMENT,  Kevivob.) 
to  actions  hy  executors, 

if  there  are  several  executors,  they  must  all  join,  II.  160,  III.  460,  473  n. 
though  some  are  within  seventeen  years,  III.  461. 
or  have  not  proved,  III.  461.     (But  see  II.  160.) 

but  not  if  they  have  renounced,  stat.  20  &  21  Vict.  c.  77^8.  79... 

II.  150,  III.  451. 
absconding  executor  not  a  necessary  party,  III.  461. 
if  one  alone  sell  the  assets,  he  may  sue  alone  for  tiie  price,  II.  461,  462. 
when  he  mu&t  sue  alone,  III.  462. 
so  if  goods  be  taken  out  of  the  possession  of  one  of  several,  III.  462. 
two  out  of  three  executors  may  recover  in  ejectment.  III.  462. 
the  objection  formerly  made  by  a  plea  in  abatement,  III.  461. 
procedure  under  Judicature  Act  by  addins  parties.  III.  461. 
one  executor  of  several  who  refuses  to  sue  may  be  made  defendant,  II.  160  n,, 

III.  461  n. 
if  two  have  the  legal  interest  in  a  contract,  the  executor  of  one  cannot  be 
joined  as  a  party  with  the  survivor,  III.  448,  449. 

if  both  are  dead,  the  executor  of  the  survivor  must  sue  alone,  III.  449. 
so  as  to  remedies  in  form,  ex  delicto^  III.  460. 
to  suits  in  equity  hy  executors, 

if  there  are  several,  they  must  all  sue,  III.  486,  612  n. 

but  where  one  alone  has  proved,  he  may  sue  alone,  III.  486. 
one  executor  of  several  who  refuses  to  sue  may  be  made  defendant,  III. 

4a5.     (See  II.  160  n.,  UI.  451  n.) 
executor  may  obtain  a  decree  against  a  single  legatee,  etc.,  for  administra- 
tion of  the  estate  or  execution  of  the  trusts.  III.  486. 
what  parties  must  be  served  on  originating  summons,  111.  489. 
court  may  add  parties,  III.  489,  490. 

application  in  chambers  as  to  parties  to  be  served,  III.  490. 
to  actions  agaiwA  executors, 

if  there  are  several,  those  only  who  have  administered,  need  be  sued,  III. 

519,  559  n. 
in  an  action  against  a  wife  executrix,  the  husband  may  be  joined,  III.  520. 
executor  should  be  named  as  such,  III.  621. 
may  be  sued  personally  and  in  representative  capacity  in  same  action,  III. 

521. 
if  one  of  two  executors  die,  the  action  must  be  against  the  survivor  alone, 
III.  520. 
to  suits  in  equity  againvt  executors,  etc.,  III.  589 — 591,  668  n. 
if  there  are  several  they  must  be  all  sued.  III.  589. 
at  least  such  as  have  acted,  III.  690. 
when  cettnis  que  trwdeni  are  necessary  parties,  III.  690. 
defendant  dying  pending  action,  III.  690. 
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PARTIES.— C5wi/tnM/>rf. 

application  of  maxim  actio  personalis  etc,.  III.  590. 

where  no  legal  personal  representative  Court  may  appoint  or  dispense 

with,  III.  591. 
cases  to  which  rale  does  not  apply,  III.  591. 
sole  plaintiff  dying  insolvent,  III.  591. 
executor   returning   must   lie  made  party   in  suit   against  administrat4ir 

durante  absentia^  I.  598. 
when  an  executor  durante  minoritate  must  be  joined,  III.  620. 
in  what  cases  the  personal  representative  must  be  made  a  party,  III.  620. 
estate  cannot  be  administered  in  the  absence  of  a  personal  representative, 

III.  619. 
when  representative  of  deceased  executor  necessary  party,  III.  620,  621. 
executor  appointed  by  foreign  court  not  sufficient  for  general  administra- 
tion, III.  621. 
nor  executor  de  son  tort,  III.  514  n.,  621. 
nor  administrator  ad  Htem^  III.  621. 
court  may  in  certain  cases  appoint  representatives,  III.  625 — 627. 
representation  order.  III.  626. 

who  may  be  made  co-defendants  with  executors.  III.  622,  624. 
persons  wrongfully  taking  property  of  deceased,  III.  62^). 
surviving  partners,  III.  62.3,  624. 
death  of  one,  when  the  cause  of  action  su/vives,  action  does  not  abate,  II. 

91,  III.  624.     {See  III.  240,  485.) 
joinder  of  heirs  : 

in  proceedings  for  probate,  I.  388  n.,  392  n. 
to  contest  will,  I.  397  n. 

for  payment  of  purchase  money  to  deceased  vendor's  estate,   IL 
25  n. 
{See  Heirs  and  Devisees.) 
joinder  of  sureties : 

in  action  on  administration  bond,  I.  648  u.,  650  u. 
in  proceeding  for  balance  of  predecessor's  account,  I.  635  n. 

PARTNERS.    {See  TB ADE. ) 

partnership  firm  may  be  executors,  I.  270.     {See  II.  834.) 
survivorship  as  to  their  joint  property,  I.  775.     {See  I.  793  n.,  III.  103  n.) 
whether  goodwill  survives,  II.  181  n.,  III.  103  n. 
joint  choees  in  action,  II.  47. 
the  remedy  survives,  II.  48,  III.  449. 

when  surviving  partners  of  deceased  may  be  joined  in  action  against  his  ex- 
ecutor, III.  623,  624. 
liability  of  executor  of,  in  equity.  III.  243,  et  seq, 

provisions  of  Partnership  Act,  1890.  . .  III.  245,  248,  248  n. 

liability  of  executor  of  deceased  partner  continuing  his  share  in  the  trade, 

III.  398  et  seq. 
after  what  lapse  of  time  partnership  account  will  be  decreed.  III.  628  n. 
proper  mode  of  taking  partnership  accounts  in  case  of  Imnkers  as  between 

deceased  and  surviving  partners,  I.  777  n. 
when  surviving  partners  may  be  sued  with  executor  of  deceased.  III.  623, 
624. 
when  the  Statute  of  Limitations  can  be  set  up  as  a  bar  again<«t  the  assets  of 

a  deceased  partner  in  respect  of  a  partnership  demand.  III.  628  n. 
partnership  dissolved  by  death,  III.  103  n. 
rights  of  executor  of  one  of  several  partners,  I.  777. 
executors  cannot  be  compelled  to  continue,  III.  305. 
ademption  of  specific  legacy  of  partnership  share,  II.  638. 
capital  and  income  bow  distinguished  as  between  tenant  for  life  and  remainder- 
man, II.  698  n. 
money  admitted  by  executor  to  be  in  hands  of  his  partner  is  considered  as  in  his 
own.  III.  594. 

{See  GrOODWILL.) 

liability  for  fwrtnerships  debts.  III.  285  n. 

of  survivor,  I.  713. 
administration  of  firm  business  by  survivor,  I.  793  n..  III.  131  n.,  316  n. 
by  executor  of  deceased  partner.  III.  131  n. 
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FARTHIEBB.— Continued. 

action  by  or  against  surviving  partner,  II.  53  n. 

presentment,  II.  236  n. 

statute  of  Limitations,  III.  569  n.,  574  n. 
oompensation  of  surviving  partner,  III.  317  n. 
continuation  of  business  of  deceased  partner.  III.  317  n. 
individual  and  partnership  creditors,  I.  793  n.,  TI.  215  o. 
inventory  of  firm  assets,  II.  183  n. 

PARTY  WALL, 

liability  of  executor  to  contribute  to,  III.  264. 

PATENT, 

executor  may  assign  before  probate,  I.  364  n. 

executor's  interest  in,  II.  40,  53  n. 

may  be  applied  for  within  six  months  by  legal  representative  of  inventor,  II. 

40  n. 
suit  for  infringement  of,  II.  53  n. 

PAUPERIS  FORMA, 

executor  cannot  sue  or  defend  in,  III.  486. 

PAWN, 

goods  of  testator  in,  executor  may  redeem,  II.  64,  85  n. 
at  what  time,  etc.,  II.  84. 
when  redeemed,  they  are  assets.  III.  104,  105. 
goods  specifically  bequeathed  are  not  adeemed  by  pawning,  II.  654. 

the  executor  must  redeem  them  for  the  legatee,  III.  267.     (See  8pbcific 
Legacy.) 
if  the  husband  pawn  the  wife's  paraphernalia,  the  executor  must  redeem  them 
for  her,  I.  884. 

PAYABLE, 

the  word  construed  to  refer  to  majority  or  marriage  of  legatee,  II.  584. 

read  "vested,"  II.  336.  516,  524,  584. 

PAYMENT  OF  DEBTS  BY  EXECUTOR,  II.  IdS^etseq,    ({See  Debts.) 

PAYMENT  OF  LEGACIES.     (See  Remedies,  Retainer.) 
all  debts  must  be  paid  before,  II.  653,  III.  215—217  n. 
the  executor  has  no  power  of  preference  in  respect  of  his  own  legacy,  II.  661. 
or  of  interest  on  legacies  whether  an  admission  of  assets.  III.  603,  604. 
at  what  time  legacies  are  to  be  paid,  II.  690  et  seq, 

generally  at  the  end  of  a  year  after  testator's  death,  II.  690,  691  n.     (See  II. 
695,  ci  9eq,) 
practice  in  an  administration  suit,  II.  693. 
made  payable  '*  forthwith/'  II.  710  n. 

at  the  age  of  21,  II.  709  n.,  716  n.,  720  n.,  724  n. 
after  certain  period  or  death,  II.  709  n. 
after  certain  event  or  death,  II.  710  n. 
payment  before  required  time,  II.  692  d. 

for  maintenance,  II.  682  n.,  693  n. 
on  evidence  of  solvency  of  estate,  II.  692. 
legacy  to  il.  at  twenty-one,  and  if  he  dies  before,  to  B.,  II.  691. 
legacy  subject  to  divesting  contingency,  II.  693. 

a  legacy  of  a  defined  fund  vested  absolutely  is  payable  at  twenty -one  not- 
withstanding payment  is  further  postponed  by  the  will,  11.  708. 
annuity,  II.  694,  695  n. 

distinction  between  annuity  and  legacy  for  life  with  respect  to  payment 
of  interest,  II.  662  n.,  695. 
bequest  of  personalty  for  life,  remainder  over,  II.  695—708. 

a  person  taking  the  residue  for  life  is  entitled  to  the  proceeds  from  the 

death  of  testator,  II.  695,  696  n. 
where  testator  has  directed  the  residue  to  be  invested  in  specified  securi- 
ties, II.  695,  716  n. 
where  the  gift  is  of  things  qute  ipso  um  consurnvniur^  II.  707. 


952  GENERAL   INDEX. 

PAYMENT  OF  LEGACIES.— Cbn^mtied. 

duty  of  ezecntor  to  convert  the  property  into  trnst  aecaritieB,  II.  6d9 — 
706.    {See  Gonvbbsion.) 
oonseqaenoe  of  neglecting  to  do  so,  III.  342. 
inventory  by  legatee  for  life,  II.  704. 
legacy  to  an  infant,  II.  706. 

Stat.  36  Geo.  III.  c.  25,  s.  32... II.  719. 
when  legatee  dies  under  twenty-one,  II.  706. 
legacies  in  stock, 

at  what  time  to  be  invested,  II.  711. 
Appropriation  of  legacies  payable  infuturoy  II.  711,  «<  »eq.    (See  Appropria- 
tion.) 
to  whom  leg^ies  are  to  be  paid,  II.  716,  et  »eq, 
legacy  to  A.  and  his  family,  II.  717. 
legacy  to  A.  or  her  children,  II.  716  n. 
infiint  legatee,  U.  716—726. 

general  rule  that  payment  to  the  fiither,  or  any  other  person,  is  bad,  II. 
717,  720  n. 
ratification  of  snch  payment  after  coming  of  age,  II.  718. 
to  a  trnst'ee,  II.  719. 
Stat.  36  Geo.  III.  c.  62...II.  719.     {See  III.  28.) 
costs  of  salt  to  secare  legacy,  II.  7^. 

when  executor  may  allow  maintenance  out  of  the  legacy,  II.  720,  ei  aeq, 
(See  Maintenancs.) 
when  the  court  will  order  it,  II.  721,  et  eeq, 
feme  covert  legatee,  II.  730 — ^737. 

(i.)  under  Married  Women's  Properly  Act, 
must  be  paid  to  her  only,  II.  731. 
what  property  comes  under,  II.  732  n. 
(ii.)  apart  from  Married  Women's  Property  Act, 

payment  must  be  to  husband  by  Common  Law,  II.  730. 

so  where  wife  a  foreign  subject  and  husband  entitled  by  foreign 

law,  II.  737. 
interference  with  husband's  right, 

by  wife's  equity  to  a  settlement,  II.  731,  et  seq. 
what  amount  will  be  settled,  II.  733  n. 
form  of  settlement,  II.  733  n.,  736. 
on  whom  equity  binding,  II.  737. 
where  the  equity  not  allowed*  II.  733  u.,  735,  737  n. 
when  wife  may  waive  her  right,  II.  735—737. 
by  gift  being  to  separate  use  of  wife,  II.  731. 
where  the  legatee  is  abroad.  III.  738.     (See  III.  28,  496.) 
when  presumed  to  be  dead,  II.  738. 

payment  into  the  bank  under  36  Geo.  III.  c.  52,  s.  32 . . .  II.  738,  III.  497. 
where  legatee  is  a  bankrupt,  II.  270. 
where  legatee  has  assigned  his  legacy,  II.  739. 
where  legacy  has  been  attached,  II.  739  n. 
where  legatee  is  a  convict,  II.  740. 
interest  upon  legacies,  II.  741,  et  seg.     (See  Intkrbst.) 
in  what  currency  legacies  are  to  be  paid,  II.  758,  et  aeq, 
in  property,  II.  760  n. 
by  note,  II.  214  n. 
payment  of  specific  legacies,  II.  653  n.,  684  n.,  762. 

right  of  selection  in  a  legatee  on  a  certain  number  of  a  stock  of  articles,  II. 

765. 
such  of  a  class  of  articles  as  legatee  may  select,  II.  766. 
legacy  of  an  unopened  packet,  II.  766. 
qumre  whether  executor  has  right  of  retainer  against  for  debt  due  to  estate, 

IL  158  n.,  624. 
when  legatee  entitled  to  the  increase,  II.  760, — 764. 

when  bequest  is  confined  to  date  of  the  will,  II.  764,  764  n.,  ibid. 
by  Stat.  1  Vict.  c.  26,  .s.  24,  will  to  take  effect  as  if  executed  immediately 
before  the  death,  II.  762. 
charged  on  devise,  II.  585  n.,  709  n.,  III.  189  n.,  et  mq. 
by  sale  of  lands,  III.  167  n. 

under  testamentary  power.  III.  203  n. 
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PAYMENT  OF  LEGACIES —OarUinued, 
by  domestic  administrator,  III    137  n. 
foieign  administrator.  III.  137  n. 
administrator /yeitd.  liie,  I.  594  n. 
residuary  legatee,  giving  statutory  bond,  I.  096  n. 
oat  of  principal  assets,  II.  760  n. 
income,  II.  723  n.,  761  n. 
and  in  case  of  annnity,  II.  663  n. 
subject  to  set-off,  II.  619  n. 

debts,  III,  215  n. 
order  of  abatement,  III.  215  n. 
marshalling  assets.  III.  220  n. 
will  not  be  ordered  without  administration  except  on  admission  of  asse^.  III. 

594. 
purchase  of  legacy  by  executor  from  legatee  at  a  reduced  price,  void,  II.  125, 
III.  402  n.     {See  III.  402  n.,  628  n.) 

PAYMENT  OF  MONEY  INTO  COURT, 
in  equity, 

when  executor  may  be  compelled  to  make,  III.  593,  el  seq, 
who  may  move  for.  III.  596. 

executor  is  not  thereby  deprived  of  his  lien,  or  retainer,  II.  260,  III.  596. 
by  trustees  under  stat.  10  &  11  Vict.  c.  96,  or  12  &  13  Vict.  c.  74.  III.  497—500. 
(fi^  Trustees.) 
provisions  of  the  stat.,  III.  497 — 500. 
should  not  be  done  unnecessarily,  III.  500. 

PAYMENT  OF  MONEY  OUT  OF  COURT, 

how  applications  must  be  made.  III.  596,  597. 

PEARLS, 

what  passes  by  bequest  of,  II.  488. 

PECULIAR, 

definition  of,  I.  338  n. 

power  of  peculiar  Ordinary,  under  the  old  law,  to  grant  probate,  abolished, 
I.  339. 

PECUNIARY  LEGACIES, 

what  passes  by  bequest  of,  II.  473  n. 

PEER, 

whether  heir  of  entitled  to  journals  of  House  of  Lords,  I.  847. 

bequest  to  by  his  title,  will  not  enure  for  benefit  of  person  holding  title  at  death 

of  testator,  n.  500  n. 
not  incapacitated  from  acquiring  a  foreign  domicil,  II.  922  n. 

PENALTY, 

for  administering  without  obtaining  representation,  I.  379. 

PENCIL 

will  written  in  valid,  I.  158, 159. 
rule  as  to  alterations  in,  I.  160. 

PENDENTE  LITE. 

administration,  I.  587,  et  seq,    {See  Admikistbatiok.) 

PENSIONS, 

of  deceased  soldiers  and  sailors,  I.  549,  III.  131  n.     (See  Seamen,  Soldibbs.) 

FEB  CAPITA, 

in  what  cases  parties  take  by,  and  in  what  per  stirpes  under  the  Statute  of  Dis- 
tributions, II.  906. 
rule  as  to  legatees,  II.  395  n.,  907—909  n. 
nnder  a  bequest  to  "•  descendants/'  II.  391,  408  n. 
under  a  bequest  to  "  relations,"  II.  395  n. 
under  a  bequest  to  "  representatives,''  II.  411  n. 
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PERIOD.     (See  Time.) 

PERISHABLE, 

articles,  gift  of,  II.  708. 

secarities,  II.  455,  el  «eg.,  700,  et  9eq.     (See  CoNVXBSlON.) 

PERPETUITY, 

gift  to  a  class,  void  as,  II.  652.  (See  also  II.  345  n.,  346  n.) 
as  to  gift  to  UQincorporated  leligious  society,  I.  371  u.,  374  n. 
as  to  accamalatioDs  for  literary  or  charitable  uses,  II.  286  n. 
mles  of,  do  not  apply  to  charitable  uses,  II.  325  d. 
in  condition  subsequent,  devise  absolute,  II.  572  n.,  573  n. 

PERSONAL  ESTATE.    (See  Estate,  quantity  in  posaesmn. ) 
classification  of  I.  792. 
will  of     (See  Will.) 

the  primary  fund  for  the  payment  of  debts  of  every  description,  III.  147,  et  we, 
(See  Exoneration.) 
so  for  the  payment  of  legacies,  III.  159,  et  seq, 
gift  of,  held  to  include  realty,  II.  328.     (See  Constbuction.    See  also  III.  139  n.) 
passes  by  what  words,  II.  460  n.,  468  n. 

PERSONAL  ORNAMENTS, 

what  passes  by  bequest  of,  II.  490. 

•*  PERSONAL  REPRESENTATIVES," 

who  entitled  under  bequest  to,  II.  408,  et  9eq, 
words  of  limitation,  II.  501  n. 
of  substitution,  II.  502  n. 

PETITION, 

when  necessary  for  payment  of  money  out  of  Court,  III.  596,  597. 
application  to  Court  for  advice  on,  under  Lord  St.  Leonard's  Act,  III.  502. 

PEW, 

in  church,  goes  to  heir.  III.  139  n. 

PHYSICIANS, 

testimony  as  experts,  I.  414  n. 

charges  in  last  illness,  preferr^,  II.  172  n. 

PIGEONS, 

when  they  pass  to  executor,  I.  831. 

PIN  MONEY, 

what  it  is,  I.  878. 

widow*s  right  to  savings  from,  I.  879. 

when  liable  to  husband's  debts,  I.  879. 

wife  may  bequeath  them,  I.  81. 
in  arrear,  when  and  for  how  long  recoverable  by  widow,  I.  879. 
in  arrear,  irrecoverable  by  executor  of  wife,  II.  49. 

PLACE, 

goods  described  by  reference  to,  what  will  pass,  II.  453,  459—464,  465,  et  seg., 
637,  et  seq, 

"  PLANT  AND  GOODWILL," 

what  passes  by  bequest  of,  II.  471  n. 

PLANTATION.     (See  Colonies.) 

what  passes  by  bequest  of,  II.  490. 

property  in  the  plantations,  when  assets  in  the  hands  of  the  executor.  III.  112 — 113. 
probate  here  does  not  extend  to,  I.  438.     (tS^  III.  105,  et  seq.) 
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PLATE, 

what  passes  by  bequest  of,  II.  489. 
will  pass  by  a  bequest  of  **  household  goods,"  II.  464. 
of  ''household  furniture,"  II.  468. 

9ecuH,  if  in  the  possession  of  the  testator  in  the  way  of  his  trade,  II.  469, 
470. 
when  not  liable  to  legacy  duty,  III.  17. 

FLEAS.    (See  Remedies.  ) 

in  action  by  executors  and  administrators,  III.  454. 
set-off,  III.  454,  etseq.     {See  Svr-OFV.) 
Statute  of  Limitations,  III.  458,  et  seq,    (See  Limitations.) 
denial  that  plaintiff  is  executor  must  be  specific,  III.  464. 
in  actions  agaitist  executors  and  administrators,  III.  522,  et  aeq, 
bankruptcy.  III.  522. 
pleas  by  several  executors,  III.  522. 
ne  unques  executory  III.  523,  524,  561  n. 
evidence  on  issue  joined.  III.  524. 
plea  by  administrator  whose  letters  are  revoked,  III.  525. 
Statute  of  Limitations,  III.  525—531.     (Slse  Limitations.) 
set-off,  III.  532.     (Ste Set-off.) 

plene  administravU,  III.  533,  559  n.     (See  Plbne  Administbavit.) 
pUne  administravit  prmter.  III.  r>:i4,  et  seq, 

replication  to.  III.  536,  el  «eq. 
evidence  for  plaintiff  on  issue  joined.  III.  538,  et  «eq, 

evidence  for  executor  that  assets  have  beien  exbansted,  III.  541,  el 
9eq, 
satisfaction  of  another  judgment  after  action  brought,  III.  534,  536  n., 

542. 
quaere,  how  this  should  be  pleaded.  III.  536  n. 
retainer,  III.  536. 

form  of  plea.  III.  536. 
upon  proceedings  after  Judgment  obtained  against  testator,  III.  552 
of  want  of  authority,  in  action  on  bond,  I.  646  n. 
of  non-claim,  obligatory,  II.  243  n.,  244  n. 
of  insolvency,  obligatory,  II.  252  n. 

good,  to  Act.  fa.  on  judgment,  II.  255  n. 
in  suits  in  equity  by  executors  and  administrators, 

denial  that  plaintiff  is  executor,  must  be  specific,  III.  464. 
Statute  of  Limitations,  III.  482,  483. 
death  of  oo-execntor,  III.  485. 
set-off.  III.  482. 
in  suits  in  equity  againet  executors  and  administrators, 

Statute  of  Limitations,  III.  627,  el  seq,     (See  LIMITATIONS.) 
set-off,  III.  611.    (See  Setoff.) 

PLEDGE.    (See  Pawn.) 

executor  may  redeem.  II.  85. 
of  wife's  choses,  II.  74  n. 

PLENE  ADMINJSTRA  VIT, 
plea  of, 

when  necessary.  III.  633. 

consequence  of  not  pleading  before  the  Judicature  Act,  III.  533 

sembUy  old  rules  still  material,  III.  534. 

in  the  United  States,  III.  582  n. 

effect  of  assets  and  account  in  ancillary  jurisdiction.  III.  135  n.,  136  n. 
form  of,  III.  533,  534. 

necessary  averments  before  Judicature  Act.  III.  533. 

what  are  necessary  or  expedient  now,  III.  534. 

by  executor  of  executor.  III.  534. 
plene  administramt  praeter.  III.  534. 

when  necessary.  III.  534. 

where  judgment  recovered  against  testator  and  another,  HI.  535. 

replication  to,  III.  537,  el  seq. 

that  a  judgment  pleaded  is  fraudnlent,  III.  537. 
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PLENE  ADMINI8TRA  VIT.—OatUinwtd, 

executor  must  traverse  the  fraud  in  his  rejoinder,  III.  537. 
evidence  under  this  issue,  III.  537,  538. 
that  the  executor  had  assets  at  the  oommenoement  of  suit,  III. 
538. 
evidence  for  plaintiff  on  issue  joined  on  a  plea  of  piene  administranij  III.  538. 
the  onus  is  on  plaintiff,  III.  538. 
he  cannot  show  assets  received  since  the  commencement  of  the  suit,  III. 

538. 
he  may  show  a  devastavit,  III.  538, 
inventory  exhibited  by  defendant,  III.  538. 
probate  stamp,  III.  540. 

what  amounts  to,  admission  of  assets.  III.  540,  541. 
evidence  for  the  executor  that  the  assets  have  been  exhausted,  III.  541. 
by  payment  of  debt  of  equal  or  superior  degree,  III.  541. 

of  inferior  degree,  without  notice.  III.  541. 
by  expenses  of  the  funeral,  III.  541,  542. 
of  taking  out  administration,  III.  542. 
of  retainer.  III.  536,  542. 
of  collecting  debt«,  III.  542. 
outstanding  superior  debts  must  be  pleaded,  III.  542. 
executor  cannot  show  payment  since  commencement  of  suit,  III. 
542. 
such  payments  must  be  pleaded  specially,  III.  542. 
judgment  on,  III.  543.    (See  Execution,  Judombnt.) 
for  what  amount  to  be  entered.  III.  544. 

when  one  only  of  several  executors  is  found  to  have  assets,  III.  545. 
of  assets  injuturoy  III.  546. 
costs  on,  III.  520,  546. 

POLICY  OF  INSURANCE. 

power  of  executor  of  assurer  to  procure  indorsements  of,  II.  130. 
employed  to  raise  maintenance  for  infant  out  of  contingent  legacies,  11.  726. 

POOR  RATE, 

liability  of  executor  as  to,  III.  272. 

PORTION, 

satisfaction  of,  by  legacy,  II.  614 — 616. 
presumption  against  double,  how  repelled,  II.  647. 

by  parol  evidence,  II.  647 — 651. 
ademption  of  legacy  given  as,  by  father,  11.  642,  e(  fieq. 

by  testator  t'n  loco  parentis,  II.  651. 
vesting  of,  II.  513,  et  seq.,  549,  ei  seq. 

payable  out  of  settlement  funds,  when  accelerated^  is  liable  to  sncoession  doty, 
III.  48  n. 

PORTRAITS, 

what  passes  by  bequest  of,  II.  490. 

POSSESSION, 

**  in  possession ''  construed  ''  entitled  to  a  vested  estate  tail  in  remainder,"  n. 

336. 
in  trover,  executor  to  prove  title,  II.  86  n. 
each  co*executor  entitled  to,  II.  152  n. 
by  legatee  implying  assent  to  legacy,  II.  680  n.,  682  n. 

POSSIBILITY, 

assignable  in  equity,  IL  88. 

POSTERIOR, 

of  two  inconsistent  clauses  to  be  preferred,  I.  219,  II.  333. 

POSTHUMOUS  CHILD, 

description  of,  in  a  will,  what  will  answer,  II.  359. 
birth  of,  revokes  will,  I.  245  n. 
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POSTHUMOUS  CHILD.— CwUijiucrf. 

avoids  dense  to  living  children,  II.  342  n. 
shares  in  immediate  gift  to  children,  II.  343  n. 

gift  to  childron  bom  or  to  be  born,  II.  344  n. 
not  affected  by  direction  as  to  advancements,  II,  646.  n. 

entitled  to  a  distributive  share  of  effects  of  intestate  under  the  statute,  II.  877, 
906. 

POST-NUPTIAL  SETTLEMENT, 
when  valid,  I.  874,  ibid,^  n. 

POSTPONEMENT 

of  legacies.    (See  Lapsed  Lbgacibb.) 

POVERTY 

of  executor  no  ground  for  granting  receiver,  I.  276,  III.  593  n. 

POWER, 

of  executor.    (iSee  Executor.) 

of  co*executors.     {See  Co-£xEC  i  ttob.  ) 

will  of  married  woman  made  under,  I.  75—80,  464,  469  u.     {See  Husband  and 

Wipe.) 
will  purporting  to  execute  a  power  which  does  not  exist,  may  operate  as  a  mere 

will,  L  150. 
when  will  executing  a  power  is  revoked  by  subsequent  will,  I.  IKM — 226,  226  n. 
where  will  executing  a  power  is  not  revoked  by  subsequent  marriage,  I.  236. 
to  be  admitted  to  probate,  though  not  conformable  to  the  law  of  the  place  of  dom- 

icil,  I.  446.     (But  see  ibid.^  n.) 
whether  to  be  admitted  to  probate  without  any  decision  as  to  whether  authorized 

by  power,  I.  76 — ^79. 
when  probate  of  necessary,  I.  469.     {See  I.  76,  469  n.) 

general  power  executed  by  general  bequest  (Wills  Act,  s.  27),  II.  805,  el  seq.,  n. 
unless  will  shows  contrary  intention,  II.  806  n. 
contrary  intention  not  shown  by  failure  of  appointment,  II.  805  n. 

nor  by  power  being  created  after  date  of  will,  II.  805  n. 
resulting  trust  on  failure  of  appointment,  II.  805  n. 
probate  duty  on  executing  general  power  by  will,  I.  757, 758. 
duty  on  legacies  subject  to.  III.  18. 
duty  on  successions  where  exercised,  III.  40  n.,  87. 
given  to  executors.     (jSS^  Estate,  quantity  in  Possession. ) 

whether  they  may  exercise  it  after  renouncing,  I.  335.     {See  II.  146,  e<  seq.) 
when  they  take  merely  a  power  to  sell,  and  when  a  fee  in  trust,  I.  778, 796  n. 
of  sale,  cannot  be  exercised  by  attorney,  II.  129,  133  n. 
whether  they  may  exercise  it  by  a  sale  to  one  of  themselves,  II.  125  n. 
whether  a  person  who  can  become  executor  can  purchase  from  executors, 

II.  125. 
to  sell  land, 

all  co-executors  should  join,  II.  154  n.,  155  n. 

not  including  executor  in  codicil,  when,  II.  152  n. 
how  created,  I.  798  n. 
when  implied,  I.  797  n. 
discretionary,  III.  371  n. 
execution  when,  III.  371  n. 
as  to  land  held  adversely,  III.  371  n. 
when  one  of  several  renounces,  II.  146. 
to  appoint  executor  or  trustee, 

exercise  by  surviving  executor,  I.  286  n. 

trustee,  II.  155  n. 
by  agent  (as  donee  of  power).- 1.  286  n. 
after  removal  of  trustee,  I.  722  n. 
exercise  of  power  to  appoint  a  new  trustee  given  to  a  man  and  his  executors  when 

he  is  dead,  and  one  of  them  renounces,  II.  148. 
exercise  of  powers  by  surviving  executors,  II.  148,  155  n. 
by  a  single  survivor,  II.  149, 150. 
rule  introduced  by  Conveyancing  Act,  II.  150. 
by  executor  of  executor,  II.  156 — 157,  158  n.,  592  n. 
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POWER.— CbfUsnti^. 

by  admioistrator  durante  miwmtate,  I.  583,  596  n. 
bj  administrator  peiwfefi^e  Ute,  I.  567, 590. 
by  administrator  durante  absmUtL,  I.  595. 
by  administrator  de  bonie  non,  II.  182  n. 

no  appointment  for  tbat  parpose,  I.  575  n. 
by  administrator  cum  testametUo  annexOy  I.  565  n.,  II.  162  n. 
lapse  of  legapy  of  given  under, by  death  of  legatee  before  appointor,  XL  505, 
et  9eq. 

or  before  exercise  of  power  of  sale,  II.  497  n. 
execntor  of  object  of,  cannot  be  an  appointee,  II.  91. 
when  court  interferes  with  discretionary  exercise  of,  III.  608. 
exercise  of  a  general  power  makes  subject  thereof  assets.  III.  128^—129. 
gumre  in  case  of  married  woman  whether  exercise  of  general  power  by  will  makes 

snldect  thereof  assets.  III.  128, 129  n. 
of  attorney.    (See  Attorney.) 

to  execute  a  power  of  Rale,  II.  133  n. 

to  assign  a  mortgage,  II.  132  u. 

liability  of  executor  for  acts  done  under,  III.  301. 

PRACTICE, 

of  Court  of  Probate,  I.  384,  et  aeq.j  448,  ei  seq.,  541.     (See  COUBT  OF  Pbobatb 

Pbobatb,  manner  of  otiaining,) 
of  County  Court,  I.  360.     {See  Coukty  Court.) 

PRECATORY  WORDS, 

in  a  will,  when  they  create  a  truBt,  I.  155  n. 

when  they  create  a  condition,  II.  560  n.,  561  n. 

PRE-EMPTION  RIGHT, 

when  may  be  sold  by  administrator,  II.  25  n. 

PREFERENCE, 

by  executor,  among  creditors,  II.  208  n.,  256,  et  seq.^  III.  492  n.,  536  n.     {See 
Dbbts.) 
how  controlled,  II.  256,  257. 
devastaTit  by  disregard  of  statutory.  III.  374  n 

PREROGATIVE  OF  CROWN,  I.  479.    (See  Bastard,  Crowk.) 

PRESENTATION, 

next  to  a  church,  I.  807,  et  seq.    (See  Church.) 

PRESENTMENT  OF  CLAIMS, 

statutory  notice  to  present,  II.  231  n. 

effect  of  omission,  II.  232  n.,  234  n.,  235  n. 
proof  of  notice,  II.  232  n. 
effect  of  non-presentmenty 
to  bar  claim,  II.  232  n. 
to  bar  suit,  II.  233  n.,  241  n. 

except  as  to  surviving  partners,  II.  236  n* 
insolvent  estates,  II.  254  n. 
and  on  formal  idlowanoe,  II.  249  n. 
to  bar  set-off,  II.  235  u. 
presentment  of  what  claims,  II.  235  n.,  et  9eq. 

executor's  own  debt,  II.  2.35  d.,  268  n. 
debte  not  due,  II.  237  n. 
contingent  claims,  II.  238  n. 
collateral  liens,  II.  221  n.,  239  n. 
to  one  executor,  II.  240  n. 

Probate  Court,  II.  240  n. 
by  whom,  II.  240  n. 
in  what  form,  II.  240  n. 

action  sufficient  when,  II.  242  n.,  243  n. 
when  made,  II.  244  n.,  III.  567  n. 


GENERAL    INDEX.  959 

PRESENTMENT  OF  CLAIMS.— Omimtied. 

from  execution  of  bond,  I.  628  n. 
effect  on  statute  of  Limitations,  III.  567  n. 

on  interest,  II.  226  n. 
waiver  of,  II.  246  n. 
additional  proof  of  claims,  II.  247  n. 

of  executor's  own  claim,  II.  267  n. 
presentment  necessary, 

as  against  deceased  surety,  I.  635  n.,  II.  240  n. 
co-surety,  I.  642  o. 
or  principal,  I.  643  n. 
as  against  deceased  predecessor's  contingent  liability  on  bis  bond,  U.  161  n« 
as  against  beirs  and  devisees,  III.  207  u. 
as  against  insolvent  estates,  II.  252 — 255  n.^ 
allowance  of  claims,  II.  247  n.,   et  seq. 
by  personal  representative,  II.  247  n. 
by  temporary  administrator,  I.  611  d. 
by  Probate  Court,  I.  676  n.,  II.  249  n. 
by  commissioners,  II.  250  n. 
prerequisite  to  suit  on  bond,  I.  649  n. 
rejection  of  claim,  II.  247  n.,  et  aeq, 

PRESIDENT, 

of  Probate  Division  to  have  power  to  make  rules,  I.  386. 

PRESUMPTION  OF  DEATH,  I.  378  n.,  493,  546  n.,  655,  678  n.,  II.  497,  738. 

PRESUMPTION  OF  LAW.    (See  Evidence.) 
as  to  sanity,  I.  22  n.,  26  n.,  47  n. 
as  to  knowledge  of  contents  of  will,  I.  115  n. 
as  to  due  execution,  I.  144  n.,  147  n. 
as  to  undue  iDfluence,  I.  59  n. — 68  n. 

by  draftsman,  I.  59  n.,  68  n.,  163  n. 

by  attorney,  I.  67  n. 
as  to  alterations,  I.  160  u. — 162  n. 
as  to  lost  will,  I.  207  n. 
as  to  destruction  of  will,  I.  457  n.,  458  n. 
as  to  revocation  by  marriage,  I.  236  n.,  237  n. 

by  birth  of  issue,  I.  241  n. 
as  to  omission  of  children,  I.  242  n.,  243  n. 
as  to  decedent's  death,  I.  546  n.,  678  n. 
as  to  jurisdiction,  I.  349  n.,  463  n.,  677  n.,  678  n. 
as  to  probate  of  ancient  will,  I.  466  n. 
as  to  title  of  devisee,  I.  468  n. 
as  to  probate  procedure,  I.  672  u.,  e(  9eq» 

PRIMARY  SENSE, 

construction  of  words  in,  II.  327. 

PRINCIPAL, 

death  of,  revokes  authority  of  agent,  in.  227. 

agent  cannot  sue  executor  of,  for  acts  done  after  his  death,  III.  227. 

PRINTING, 

will  may  be  in,  I.  159  n. 

PRIORITY.    (See  Cbeditob,  Debt.) 

of  creditors  to  legatees,  II.  653,  et  seq, 
of  creditors,  inter  «c,  II.  187,  et  aeq. 

PRISONER, 
of  war 

wills  made  by,  stat.  28  &  29  Vict.  c.  72.  . .  I.  474. 

PRIVILEGED  COMMUNICATIONS, 

between  executrix  and  her  husband,  II.  114  n. 
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PRIVITY, 

between  administrator  d.  h,  %,  and  predecessor,  I.  576  n.,  586  n.,  II.  113  n., 
159  n.,  161  n.,  162  n. 

dufwnte  min  aet  and  execator,  I.  586  n. 
foreign  administrators,  I.  586  n.,  612  d. 

PRIZE  MONEY, 

payment  of;  to  representatives  of  deceased,  I.  550.    {See  Soldiers,  Sbakkk.) 

PROBATE.     (See  Will,  Omrt  of  Probate. ) 
what  it  is,  I.  337. 

is  an  acceptance  of  tmsts  by  executors  appointed  trastees,  III.  321. 
most  be  obtained  in  the  Court  of  Probata,  I.  339,  341  d.     (See  Court  op 
Probate. 
prescriptiye  jurisdiction  of  some  lords  of  manor  to  grant  probate  under  tho 

old  law,  I.  337. 
in  the  United  States : 
in  what  court,  I.  341  n. 
in  what  county,  I.  345  n.,  352  n. 
jurisdictional  isMits,  I.  349  u. 

residence  of  decedent,  I.  352  n. 
locality  of  assets,  I.  429  n.,  354  n. 
in  Confederate  States,  I.  354  n. 
relation  of,  to  testator's  death,  I.  355. 

subsequent  grant  of,  to  be  made  where  original  will  is  registered,  I.  359 
in  facsimile,  I.  390,  466,  669,  et  seq. 
Of  what  inntruments  it  is  neeeseary^  I.  468. 
mixed  will  of  lands  and  goods,  I.  468. 
or  where  executors  are  appointed  in  a  will  of  lands  only,  I.  268  n.,  469 

9ecn8  where  the  will  clearly  respects  lands  only,  I.  468. 
where  it  is  doubtful  whether  all  the  property  is  freehold,  I.  470. 
of  will  made  in  execution  of  a  power,  I.  470. 

by  feme  covert^  I.  75,  464,  469.    (See  Husband  and  Wife.) 
of  sealed  packets  directed  by  testator  not  to  be  opened,  I.  470. 
of  contingent  will,  I.  231  n.,  235. 

even  though  contingency  has  not  occurred,  I.  235. 
not  of  a  deed  declaring  a  trust  of  a  bequest  by  will,  I.  471. 
nor  of  will  appointing  guardians,  I.  472. 
nor  of  will  giving  legacies  out  of  real  estate,  I.  472. 
nor  of  will  of  money  directed  to  be  laid  out  in  land,  I.  472. 
nor  of  will  of  lands  converted  in  equity,  I.  472. 
nor  of  proceeds  of  sale  of  realty  liable  to  be  laid  out  in  land,  I.  785  n.    (Sot 

Conversion.) 
nor  of  will  of  deceased  sovereign,  I.  15. 
of  part  of  a  will,  I.  62,  54  n.,  454. 

of  instruments  not  purporting  to  be  testamentary,  I.  148—150. 
of  lost  will,  I.  207,  209  u.,  456. 

of  lost  will  (contents  unknown)  as  a  revocation  merely,  I.  230  n 
of  wills  of  foreigners,  I.  428,  et  seq, 
of  foreign  wills,  I.  434  n. 
of  duplicate  wills,  I.  375  n.,  392  n. 
of  mutual  wills,  I.  10  n. 
of  joint  wills,  I.  177  n. 
of  instmment  with  blanks,  I.  113  n. 
with  alterations,  I.  161  n. 
signed  with  testator's  mark,  I.  104  n. 
of  papers  referred  to  in  will,  I.  139  n.,  150  n.,  471  n. 
bare  nomination  of  executors  entitles  the  paper  to  probate,  I.  245,  268,  469. 

What  the  executor  may  do  before^  I.  362,  et  seq,    (See  also,  I.  750.) 

these  acts  stand  good,  though  he  die  without  proving  the  will,  I.  363. 

if  acts  done  before  probate  are  relied  on,  a  subsequent  probate  must  be 

shown,  I.  365. 
he  cannot  maintain  actions,  I.  366,  Oid.^  n.,  368  n» 
except  he  has  had  actual  possession,  I.  367. 
nor  can  his  grantee,  I.  368. 
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ht  CMinot  move  for  oew  trial,  I.  368,  369,  II.  95. 

Imt  he  may  commence  an  action,  I.  369,  III.  484.    (See  III.  455.) 

in  some  cases  he  may  avow  or  declare,  I.  369. 
he  may  present  a  petition  in  bankruptcy,  I.  370. 

hnt  cannot  get  a  receiving  order,  I.  370. 
he  may  present  a  vrinding-np  petition  nnder  Oompanies  Act,  I.  370. 
he  may  be  sned,  I.  370. 

if  be  die,  bis  executor  shall  not  be  executor  to  the  first  testator,  I.  371. 
if  he  has  administered  he  will  be  liable  even  though  administration  com- 
mitted to  another,  I.  370  u. 

In  toAtdk  of  the  ecclesiasticdl  ecmrts  U  wu  to  be  obtained  wnder  the  old  Uno^  I.  337. 
geneially  before  the  bishop  of  the  diocese  where  testator  dwelt,  I.  337. 
peculiars,  I.  338. 

the  Archbishop's  prerogative  where  there  were  bona  ntftab&taf  1,  337, 
338.    (See  Bona  kotabilia.) 

By  whom  the  wiU  mwt  be  proved,  I.  372,  et  teq, 

the  executor  may  be  cited  to  prove,  I.  323,  372. 

at  Hie  instance  of  any  party  having  an  interest,  I.  372. 
the  holder  of  a  will  may  be  cited  to  produce  it,  I.  373. 
he  cannot  dispute  the  jniisdiction,  I.  375. 

an  attorney  has  no  lien  upon  the  will  of  his  client,  I.  375. 
its  production  not  essential  to  give  jurisdiction,  I.  350  n.    (Seel.  460  n.) 

When  the  vnU  ia  to  beprovedj 

the  testator  may  record  and  register  his  will  in  his  lifetime,  I.  378. 
time  when  executor  ought  to  prove,  I.  379. 

(stat.  55  Geo.  III.)  penalty  for  administering  without  proving  within 
six  months,  I.  379,  II.  173. 
probate  not  to  issue  until  after  seven  days  from  death  of  the  de- 
ceased, I.  381. 
after  the  lapse  of  three  years,  I.  381. 
delay  how  to  be  accounted  for,  I.  381. 
Manner  of  obtaining  probate.     (See  also  Coubt  of  Pbobatb.) 
in  common  form,  I.  381,  et  seq, 

when  affidavit  necessary,  I.  389. 

attestation  clause  imperfect,  I.  389. 

will  exhibiting  obliterations  and  alterations  unattested  on  the  face  of  it, 

I.  390. 
after  citation  of  persons  interested  to  propound  a  later  paper,  I.  391. 
in  solemn  form  oxpertestee^  I.  391,  et  seq.    (See  Appeal.) 
under  the  practice  before  1857. . .  I.  392. 
under  the  practice,  since,  I.  392. 

the  executor  may,  after  proof  in  common  form,  be  cited  to  prove  per 
teetes,  I.  393. 
whether  any  limit  of  time,  I.  393  n. 
procedure,  I.  394  n. 
by  next  of  kin,  who  has  received  a  legacy ,  I.  394. 

legatee  who  has  renounced  administration  with  the  will  annexed, 
I.  396. 
when  next  of  kin  liable  to  costa,  I.  399 — 401. 
when  prior  executor,  I.  400,  ibid.,  n. 
when  heir  at  law,  I.  401. 

a  creditor  who  has  obtained  letters  of  administratioii  not  liable 
to  costs,  I.  400. 
costs  where  action  tried  by  jury,  I.  401.  • 

when  an  executor  may  re-propound,  I.  691. 

the  executor  may  himself  prove  in  solemn  form  in  the  first  instance,  I. 
394. 
in  such  case,  a  next  of  kin  cannot  call  for  proof  if  privy  to  suit,  L 
396. 
a  creditor  cannot  dispute  the  validity  of  a  will,  I.  399. 

unless  administration  has  been  granted  to  him,  I.  399. 
a  legatee  cannot  set  up  a  will  pronounced  against  after  being  litigated 
by  next  of  kin,  or  by  the  executor  of  another  will,  I.  399. 
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FBOBATK— Continued. 

heir,  etc.,  most   be  cited  when  a  will  ia  proved  in  solemn  fonn,  I.  401, 

666,  €t  My. 
where  the  validity  of  the  will  is  decided  on,  the  decree  of  the  oonrt  is 
to  be  binding  on  the  persons  interested  in  the  real  estate,  I.  401. 
provided  they  have  been  cited,  I.  402. 
heir  who  has  been  cited  not  generally  liable  to  costs,  I.  402. 
how  the  order  for  citation  of  the  heir  is  to  be  obtained,  I.  402. 
appointment  of  administrator  jpendente  lUCy  I,  592  n. 

of  guardian  ad  lUem,  V  385  n. 
notice  of  hearing,  I.  385  n.  389  n. 
of  the  wills  of  seamen  and  marines,  I.  473,  ef  seq.    (See  Seamen.) 
of  the  wills  of  foreigners  and  Englishmen  domiciled  abroad,  I.  428,  ft  mq,^ 
434  n. 
when  probate  here  necessary,  I.  352  o.,  III.  514. 
according  to  what  law  their  validity  shall  be  decided,  I.  439,  ef  seq. 
when  made  under  a  power,  of  property  in  this  country,  I.  446. 
of  will,  where  estate  under  100/.,  through  the  County  Court,  I.  361.     {Set 

County  Coubt.) 
evidence  in  testamentary  causes,  I.  403,  ef  9eq. 

rules  of  evidence  in  common  law  courts  to  be  observed  in  the  Coort  of 

Probate,  I.  403. 
competency  of  witnesses,  I.  403. 

of  executor,  I.  168  n.,  403,  404  u. 
of  witnesses  and  parties,  I.  404. 
witnesses  may  be  examined  vivd  voce^  I.  404. 
how  evidence  is  to  be  taken  in  contentious  matters,  I.  405. 
Court  may  issue  commissions,  or  give  orders  for  examinaticm  of  wit- 
nesses, I.  406. 
attesting  witnesses,  I.  406. 
not  necessary  to  call  both,  I.  388  n.,  407. 

recollection  of  witnesses,  I.  144  n.,  146  n.,  411  n. 

effect  of  attestation  clause,  I.  144  n..  411  u. 
evidence  of  decedent's  death,  I.  546  n.,  673  n. 
presumption  of  death,  I.  673  n.,  678  n. 
civil  death,  I.  378  n. 
proof  of  handwriting,  I.  411. 

on  proof  of  signing,  instruction  and  knowledge  of  contents  preenmed, 
I.  411. 
where  legatee  writer  of  his  own  legacy,  I.  413. 
where  testator  is  blind,  or  cannot  read,  I.  414. 
where  capacity  of  testator  is  doubtful,  I.  414. 
proof  of  handwriting  of  the  attesting  witness  only,  sometimes  sufficient  I. 

416. 
seaman's  will  in  favor  of  his  agent,  I.  416. 
parol  evidence  of  the  testator's  intention,  I.  416—420. 

receivable  to  explain  fm  ambiguity  on  the/cu^tnn,  I.  417,  421  n. 
what  is  such  an  ambiguity,  I.  418. 
it  must  be  on  the  face  of  the  instrument,  I.  420. 
it  must  be  completely  removed  by  the  proposed  proof,  I.  420. 
since  Wills  Act  omissions  in  wills  cannot  be  supplied,  I.  421.     iSee  II. 

33^-335.) 
but  words  inserted  by  mistake  may  be  omitted,  I.  422  n. 
and  mistakes  of  copyist  corrected,  I.  423  n. 
verdict  in  an  action  brought  to  try  the  validity  of  a  will  as  to  realty  not  ad- 
missible in  a  testamentary  cause,  I.  423. 
when  the  declarations  of  the  testator  are  admissible  in  evidence.  I.  424— 
428,  460  n. 
practice  of  the  Court,  I.  448,  et  seq, 
in  the  United  States,  I.  385  n. 
as  to  nuncupative  wills,  I.  168  n. 
as  to  holographic  wills,  I.  388  n. 
a  proceeding  in  rem,  I.  388  n.,  392  n. 
agreement  for  different  will  is  inadmissible,  I.  10  n.,  386  n. 
agreement  not  to  contest  will,  I.  397  n. 
citation  of  parties  interested,  by  next  of  kin  contesting  a  will,  I.  691. 
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when  costs  decreed  out  of  the  estate,  I.  450. 
re-propounding  a  will  by  executor,  I.  691. 
probate  may  be  granted  in  part,  I.  454. 

but  the  court  cannot  expunge,  I.  455.    (But  see  I.  4522  n.,  423  n.) 
whether  the  probate  should  incorporate  papers  referred  to  by  the  wilL 
I.  139—143. 
probate  of  a  lost  will,  I.  207,  456. 

probate  in  a  right  name  to  an  executor  wrongly  named  in  the  will.  I.  456. 
probate  of  a  will  fraudulently  cud  celled,  or  becoming  illegible,  I.  459. 

cancelled  by  testator  when  nan  compos,  I.  461. 
double  probate,  where  there  are  several  executors,  I.  462. 

several  executors  with  distinct  powers,  or  for  distinct  portions  of  time, 
I.  463. 
new  probate  in  case  of  executor  of  executor,  not  required,  I.  464. 
probate  in  case  of  executor  named  only  in  a  codicil  of  both  the  will  and 

codicil,  I.  463. 
probate  of  a  will  cannot  be  granted  during  a  contest  as  to  the  validity  of  a 
codicil,  I.  464. 
unless  by  consent,  I.  464. 
probate  of  a  will  of  feme  covert,  I.  75—90,  464,  469  u.^etseq.     (See  Hus- 
band AND  Wife.) 
form  of  such  probate  before  Married  Women's  Property  Act,  I.  464. 
since  Married  Women's  Property  Act,  I.  465. 
limited  probate,  I.  88,  463,  464. 

odminislraHo  eSBterorum^  I.  465. 
probate,  making  out,  I.  466. 

probate  of  will  in  foreign  language,  I.  466,  668. 
probate  of  will  in  fac-simile,  I.  390,  466,  669,  etseq, 
practice  where  probate  is  lost,  I.  46is. 
mandamus  to  compel  cannot  be  issued  since  Judicature  Act,  I.  467. 
of  wills  of  seamen  and  marines,  I.  473,  et  seq,     (See  Seamen.) 
deposit  of  wills,  I.  375. 
recording  and  filing  of  wills  in  the  United  States,  I.  376  n. 

Evidence  of  the  grants 

what  is  sufficient.  III.  464,  465,  475  n. 

where  there  are  several  executors,  III.  465. 
proof  of  revocation  of.  III.  465. 

Efsctof, 

operates  as  to  the  authentication  of  the  executor's  title,  I.  346,  III.  464, 

etseq, 
is  an  acceptance  of  trnsts  where  executor  appointed  trustee.  III.  321. 
essential  to  admissibility  of  the  will,  in  some  states,  I.  673  n. 
to  pass  title  to  realty,  I.  672  n. 
or  personalty,  I.  672  n. 
renders  will  admissible  in  evidence,  I.  354  n.,  366  n.,  673  u. 

and  available  as  evidence  of  title,  I.  354  n.,  468  ii.,  673  n. 
establishes  validity  of  will,  I.  672  n. 

as  to  realty,  when,  I.  468  n.,  675  n. 
attacked  collaterally,  I.  675  n. 
foreign  probate,  how  far  conclusive,  I.  679  n. 
as  to  what  facts  conclusive,  I.  654,  655  n.,  III.  466,  et  seq, 

as  to  a  will  and  codicil  being  distinct  instruments,  I.  657,  II.  604. 
in  what  cases  a  court  of  equity  will  interfere,  I.  657,  et  seq. 
cases  where  it  is  not  conclusive,  I.  664,  et  seq. 

alterations  in   the   law  as  to  the  effect  of  probate  on  real  estate  since  the 

Court  of  Probate  Act,  I.  378,  401,  665,  et  seq. 

where  will  affecting  real  estate  is  proved  in  solemn  form,  or  is  contested, 

the  heir  and  persons  interested  in  the  real  estate  must  be  cited,  I.  401, 

665. 

where  will  is  proved  in  solemn  form,  etc.,  the  decree  of  the  court  is 

binding  on  persons  interested  in  the  real  estate,  I.  666. 
heir  in  certain  cases  not  to  be  cited,  and  where  not  cited,  not  to  be 
affected  by  probate,  I.  667. 
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PROBATE.— Om^imiecf. 

probate  or  office  copy  to  be  evidence  of  will  in  salts  concerning  leaJ 

estate  save  where  the  validitj  of  the  will  is  pnt  in  issne,  I.  667. 
costs  of  proof  of  will,  I.  668. 
how  far  the  origioal  will  may  be  referred  to,  in  order  to  correct  inaccnradeB 

in  the  probate,  I.  668,  et  seq, 
translation  of  foreign  will  in  probate  not  condosive,  I.  668. 

lAmUed  grant,  I.  288,  et  seq,,  601,  el  9eq,    (See  Executor,   linUted    executor — 
Administbation,  temporary  and  limited,) 

Extent  of, 

does  not  extend  to  foreign  assets,  I.  429  n.,  436,  ei  seq, 

Sevoeation  of,  I.  467,  682,  et  eeq. 

what  coarts  have  jurisdiction  in  the  United  States,  I.  692  n. 

eqaity  jurisdiction,  I.  693  n.,  III.  656  n. 
when  application  may  be  made,  I.  387  n. 
who  may  apply  for,  I.  398  n.,  708  n. 
procedure,  I.  708  n.,  el  eeq. 
upon  citation,  I.  682. 
upon  appeal,  I.  682—684.     (See  Appeal.) 

second  grant  of  probate  without  revoking  the  first,  I.  685. 
what  are  suffident  grounds,  I.  685,  et  aeq.,  694  n.,  699  n. 
wrong  stamp,  I.  741. 
discovery  of  later  will,  I.  458  n.,  462  n. 
what  are  not  sufficient  grounds,  I.  690,  et  seq, 
how  far  a  party  who  has  once  propounded  a  will  and  withdrawn,  bamd,  I. 

691. 
executor  who  has  proved  in  common  form  cannot  as  executor  seek  revo- 
cation, I.  691. 
nor  can  an  executor  of  an  executor,  I.  691. 
citation  by  next  of  kin,  contesting  a  will,  of  parties,  interested,  I.  691. 
of  will  of  one  falsely  supposed  to  be  dead,  I.  692.     (See  I.  546  n.,  678  n.) 
how  proved,  III.  465. 
consequences  of,  I.  698  n.,  715,  p^  seq,,  721  n. 

where  the  grant  is  void,  I.  694  n.,  699  n.,  715, 

voidable,  I.  717. 

payment  to  executor  under  void  probate  is  a  discharge,  I.  656, 715,  716, 

ni.  467.     (Seel.  721  n.) 
recouping  in  damages  for  debts  paid,  etc.,  in  the  course  of  adminift- 

tratioD,  I.  720. 
abatement  of  suit  formerly,  I.  719. 

no  abatement  since  Judicature  Act,  I.  719. 
modern  practice,  I.  719. 

order  for  carrying  on  proceedings,  I.  719. 
where  judi;ment  obtained  leave  to  issue  execution  may  he  ob- 
tained, I.  719. 
pleading  by  administrator  after  administration  revoked,  I.  720,  721  n. 
of  ancillary  probate,  I.  439  n.,  444  n. 
of  will  made  under  a  power,  I.  76 — 79,  469. 
where  testator  domiciled  abroad,  I.  445. 
of  will  of  married  woman  made  under  a  power,  etc.,  I.  75—80,  464.    (See  Hub- 
band  AND  Wife.) 
expenses  of,  priority  of  payment  in  administration  of  the  assets,  II.  186.    (See 
III.  425.) 

PROBATE  DIVISION.     (See  COUBT  OF  Pbobate.) 

PROBATE  DUTY, 

Duties  on  pbobatbs  and  lettebs  of  administbation,  I.  723,  et  ae{. 

duty  to  be  charged  by  stamps  on  affidavit  of  account  to  be  deli  vend  by  per- 
sonal representative,  I.  724,  725,  728,  732. 
penalty  for  neglect  to  deliver  account,  I.  733. 

account  to  include  particulars  of  personal  estate  and  estimated  value, 
I.  723.     (See  II.  513  n.,  HI.  36—38  n.) 
debts  and  funeral  expenses,  where  deceased  domiciled  in  United 
Kingdom,  may  be  deduct^,  I.  727. 
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PBOBATE  DVTY. --Continued. 

donatioDS  mortis  eausd  to  be  iDclnded  in  acoount,  I.  732,  895  n.,  III. 
37  D. 
property  accraiDg  by  snrTiTonbip  where  deceased  settlor,  I.  73i2, 

III.  37  n. 
property  subject  to  volantary  settlements  in  certain  cases,  I.  732, 
III.  37  n. 
stamp  duty  on  tbe  volantary  settlement  to  be  retnmed,  I.  732. 
wbere  gross  value  of  estate  does  not  exceed  £300,  I.  729 — 731,  III.  2  n. 
where  does  not  exceed  £100. .  .1.  361,  726,  730—731,  737,  III.  2  n. 
wills  of  seamen  and  soldiers  slain  in  battle  exempt  from  duty,  I.  738. 
amount  of  duties,  I.  726,  727. 
the  stamp  must  be  enough  to  cover  the  value  as  it  stood  ai  the  ^ate  of  the 

grant  of  letters,  etc,,  I.  750. 
to  be  charged  on  ships,  I.  737. 
ecclesiastical  courts  not  to  grant  probate  or  letters  without  affidavit  of  value, 

etc.,  I.  738. 
affidavit  to  be  sent  to  commissioners  of  Inland  Revenue,  I.  728. 

what  property  to  be  included  in  the  value  sworn  to,  I.  749 — ^758, 
II.  513  n. 
provision  for  too  high  a  duty  being  paid,  I.  728,  739. 
for  too  low  a  duty,  I.  729,  740. 
eoelesiastical  courts  not  to  take  surrenders  of  probate,  etc.,  on  the  ground  of 

wrong  stamp,  I.  741. 
i\irther  stamp  duty  not  to  be  received  by  commissioners  of  stamps  without 

notice  to  the  Ordinary  who  granted  the  letters,  I.  740. 
penalty  on  executors  or  administrators  not  paying  full  duty,  I.  741. 
penalty  for  not  proving  wills  or  taking  letters  of  administration  within  a 

given  time,  I.  738,  II.  173. 
credit  may  be  given  for  the  duty,  I.  741—743,  II.  191. 

duty  in  such  case  to  have  priority  over  all  other  debts,  I.  743,  II.  190, 

191. 
case  of  letters  de  bonis  won  taken  out  before  paymenti  I.  743. 
probate  and  letters  of  administration  to  bear  certificate  instead  of  stamp, 

I.  728. 
how  an  executor  may  discharge  his  liability  to  duty,  I.  724. 
power  of  €k>mmissioners  to  call  on  executor  within  three  years  to  verify 

accounts,  I.  731. 
affidavits  by  executor  residing  out  of  England,  as  to  trust  money,  I.  744. 

what  is  trust  property  within  the  65  Geo.  III.  c.  184. . .  I.  750. 
provisions  of  former  acts  to  extend  to  55  Geo.  III.,  I.  744. 
48  Geo.  III.  c.  149,  probates,  etc.,  valid  as  to  trust  property,  though  not  cov- 
ered by  stamp,  I.  745. 
affidavit  by  executor  as  to  trust,  I.  745. 
39  &  40  Geo.  III.,  allowance  for  useless  stamps,  I.  747. 
41  Geo.  III.,  stamp  for  probate  or  letters,  where  probate  or  letters  before 

taken  out,  and  duties  paid,  I.  747,  748. 
28  &  29  Vict.  c.  104,  s.  57,  summary  proceedings  for  payment  of  probate  du- 
ties, I.  748. 
probate,  etc.,  not  properly  stamped  cannot  be  given  in  evidence,  I.  748. 
consequence  of  its  appearing  at  trial  that  stamp  is  too  low,  I.  748. 
grant  not  void,  I.  749. 
neither  action  at  law,  nor  any  proceedings  in  equity  maintainable  as  execu- 
tors, etc.,  to  recover  more  than  stamp  covers,  I.  794,  Qrid,,  n. 
what  debts  must  be  included  in  the  amount  of  stamps,  I.  749. 
duty  regulated  by  value  of  assets,  within  jurisdiction  of  the  court,  which 

grants  probate,  I.  751,  ibid.,  n. 
duty  on  property  in  a  foreign  country,  I.  752,  753. 

bonds  of  foreign  states,  I.  754. 
no  duty  on  land  directed  to  be  converted  into  -money,  I.  765.     (But see  I. 
387  n.,  756,  757  n.) 
payable  on  juirtoership  real  property,  I.  756  n.,  757. 
and  on  land  contracted  to  be  sold,  I.  755. 
23  &  24  Vict.  c.  15.  s.  4,  personal  estate  appointed  by  will  under  general 
powers  to  be  chargeable  with  probate  and  inventory  duties,  I.  758. 
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PEOBATE  DUTY.— Omtintwd. 

probate  and  inventory  dutieB  in  respect  thereof  to  be  a  charge  on  the 
property,  I.  758. 
when  payment  of  probate  daty  exempts  from  legacy  daty  and  succession  dnty. 
I.  733,  III.  2  n. 

PROCEDURE.    {See  Remedies.) 

"PROCEEDS," 

gift  of,  may  mean  income,  U.  483  n. 

PROCESS.    (S^  Claim,  Remedies.) 
in  an  action  by  execator,  etc., 

formerly  need  not  state  his  special  character,  III.  451,  452. 
now  by  Judicature  Acts  indorsement  of  claim  most  show  in  what  capacity 
he  sues,  III.  452. 
in  an  action  against  executor, 

he  must  be  named  executor  in  the  indorsement  of  claim,  III.  452,  5SM). 
service  on  one  of  two  executors  in  possession  is  sufficient  in  an  action  of 
ejectment,  III.  520,  521. 

PROCTOR, 

no  suit  for  his  fees  could  be  entertained  in  the  Ecclesiastical  Court,  III.  664. 

PRODUCTION  OF  PAPERS. 

rule  as  to,  respecting  executors,  III.  597. 

of  will  from  Probate  Registry,  I.  377,  466  o.,  469. 

of  testamentary  papers  may  be  enforced  by  court,  I.  373,  374,  376  n. 

PROFERT, 

of  letters  testamentary,  etc., 

unnecessary  since  the  C.  L.  P.  Act,  III,  453. 

should  be  pleaded,  when,  I.  362  n.,  II.  85  n.,  lU  475  n. 

PROFITS, 

executor  liable  for,  II.  139  n. 

PROMISSORY  NOTE.     (See  Bill  of  Exchange.) 

will  not  operate  as  a  will,  UI.  71  n. 

given  or  endorsed  to  executor  he  may  declare  upon  it  as  such,  I.  722  n.,  IL 
22  n.,  80. 

payable  to  testator  may  be  endorsed  by  executor,  II.  129. 

endorsement  of,  by  executor  in  bis  representative  capacity,  II.  129, 134  d.,  III. 
296  n. 

by  one  of  several  executors,  II.  153  n. 

where  drawee  dead,  may  be  treated  as  dishonored  or  presentment  made  to  execu- 
tor, II.  129. 

where  presentment  to  be  made  in  such  case,  II.  129. 

presentment  for  allowance,  II.  240  n. 

made  payable  at  a  time  certain  afber  death  of  testator  carries  interest  from  date, 
III.  278. 

given  to  testator  cannot  be  set  aside  after  his  death  by  uncorroborated  evidence 
of  its  maker,  III.  278. 

given  to  testator  assets,  though  he  declared  he  never  would  enforce  it,  III.  121  n. 

given  by  a  stranger  for  the  debt  of  one  deceased,  I.  307  n..  III.  293  n. 

testator  cannot  bequeath  so  as  to  pass  right  to  sue  one,  I.  3  n. 

where  assets  lent  by  one  of  co-executors  on*  who  should  sue.  III.  335  n. 

payment  on,  by  executor  of  joint  maker  will  not  take  case  out  of  Statute  of 
Limitations  against  survivor.  III.  528. 

suit  by  foreign  executor,  I.  433  n.,  436  n. 
by  payee's  successor,  II.  112  n. 
by  maker,  as  executor  of  payee,  II.  113  n. 

PROPERTY, 

what  passes  under  bequest  of,  II.  459,  467. 
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PROTECTION  ORDER.     (See  Husband  and  Wife.  ) 

will  of  feme  covert  of  property  acquired  afler,  I.  82,  879. 

administratioD  to  wife  dying  af1«r,  I.  491. 

estate  vested  in  wife  as  executrix  after,  II.  111. 

wife  entitled  to  payment  of  a  legacy  bequeathed  to  her  after,  II.  731. 

PROTECTOR, 

of  a  settlement,  executor  or  administrator  cannot  be  in  respect  of  estate  as  such, 
I.  771. 

PROVIDENT  SOCIETY, 

when  representation  not  necessary  to  member  of,  I.  552. 

PUBLIC  ADMINISTRATOR, 
bond  by,  I.  627  n. 
appointment,  when,  I.  380  n. 
right  to  administration,  I.  528  n.,  534  n. 
removal,  I.  536  n. 

for  private  appointment,  I.  700  n. 
account  after  removal,  I.  722  n. 

PUBLICATION, 

when  requisite,  I.  126  n. 

during  signing  of  witness,  I.  116  n. 

afterward,  I.  128  n. 
of  nuncupative  will,  I.  168  n. 
form  of,  I.  125  n.,  127  n. 

acknowledgement  of  signature,  I.  120  n.,  126  n. 

assent  of  testator,  I.  126  n. 

request  to  sign,  I.  124  n.,  128  n. 
none  requisite  under  the  Wills  Act,  I.  99,  124. 

PUBLIC  POLICY, 

gifts  void  as  against,  II.  284. 

PUMP, 

whether  a  fixture,  I.  865. 

PUB  AUTEB  VIE  ESTATE,  I.  814.     (See  ESTATE imr  Avier  Vie.) 

PURCHASE, 

by  executor,  of  assets,  bad,  II.  125,  IIL  401,  402.     (See  III.  402  n.,  628  u.) 
words  of,  or  of  limitation,  I.  810--812,  828,  829,  II.  352,  386  n.,  387,  ibid.,  u„ 
393,  406.    (See  also  Substituted  Legatee.) 

PURCHASER, 
for  value, 

sale  to  by  administrator,  where  will  concealed,  held  good,  I.  716  n. 

effect  of  notice,  II.  135  n. 
from  distributee  after  probate  revoked,  I.  721  n. 
tale  of  real  estate  to  by  executor.  I.  778,   et  seq,     (See  Estate,  quantity  m 
possession,) 

charged  with  notice  of  foreign  probate,  I.  679  n. 
generally  not  bound  to  see  to  application  of  purchase  money  on  sale  by  executor, 
I.  781  n.,  II.  120—122,  122  n..  III.  629  n. 
of  specific  legacy  after  executor's  assent,  II.  120  n. 
of  reversion  not  within  Succession  Duty  Act,  III.  49  n. 

qUARE  IMPEDIT.    (See  Church.) 

lies  for  executor  for  disturbance  in  testator's  time,  II.  5. 

whether  testator  have  a  chattel  interest  in  the  advowson,  or  be  seized  in  fee, 

semble^  II.  5  n. 
for  disturbance  in  his  own  time,  II.  78. 
where  it  lies  for  husband,  who  survives  his  wife,  in  respect  of  her  advowson,  II. 
71. 
whether  executor  may  maintain,  without  showing  forth  the  will,  I.  369  n. 
damages  recovered  on  by  executor  assets.  III.  118. 
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QUEEN.     (SeeKiiSQ.) 

the  Qaeen  Consort  may  make  a  will,  I.  90. 

even  apart  from  Married  Women's  Property  Act,  I.  90. 

QUEEN  ANNE'S  BOUNTY, 

corporation  of  may  bold  and  take  land  in  mortmain,  II.  906. 

RABBITS, 

when  they  pass  to  executor,  I.  832. 

RAILWAY  DEBENTURES.     (See  Stock  op  Railway  Company.) 
interest  on,  apportionable,  II.  44. 
what  words  in  a  will  will  pass,  II.  476. 

RATES, 

mortgage  of  whether  within  Mortmain  Acts,  11.  291,  292  d. 

RATIFICATION, 

of  will  by  codicil  ratifies  former  codicils,  I.  8  n. 

quaere  whether  can  be  of  ineflfectoal  revocation  of  will,  I.  194  n. 

by  legatee  of  payments  made  during  his  infancy,  II.  718. 

RATIONABILI  PARTE  BONORUM, 
writ,  de,  I.  2. 

READ, 

proof  of  a  will  made  by  a  person  who  cannot  read,  I.  20,  414. 

READY  MONEY, 

what  passes  by  bequest  of,  II.  473  n. 

REAL  ASSETS, 

what  are.  III.  140,  el  seq. 

for  payment  of  simple  contract  debta  (3  &  4  Will.  IV.  c.  104),  III.  144—147. 

REAL  ESTATE, 

which  goes  to  the  executor,  I.  777,  et  seq.j  799  n.     {See  Estatje,  quaiUiUjf  inpoi- 
eesnm,  Convbbsion,  Pubchaseb.) 
control  and  possession  by  personal  representative,  III.  181  n. 
right  of  possession,  II.  23  n. 
collection  of  rents.  III.  182  n. 
partnership  realty,  I.  794  n.,  III.  184  n. 
lands  held  in  trust,  I.  796  n. 
action  of  ejectment,  II.  23  n.,  III.  472  n. 

trespass,  II,  24  n.,  III.  472  n. 
charge  of  debts  on,  I.  760,  et  seq.     (See  III.  159  n.,  190  n.) 
legacy  charged  on  when  it  vests,  II.  653,  et  seq, 

liable  now  to  Succession  not  Legacy  Duty,  III.  34  n. 
contract  to  purchase,  liability  of  executor  on,  II.  24  n.,  III.  265,  284  n. 
contract  to  be  sold,  devolution  of,  II.  25  n..  III.  266,  283  n. 
what  words  will  pass,  IL  459  n.     (See  II.  328  n.,  468  n.,  801  n. 
when  probate  evidence  of  devise  of,  I.  351  n.,  377,  468  n.,  470,  667,  673  a. 

(See  Pbobatb,  Effect  of,) 
costs  of  prod  notion  of  original  will  in  actions  as  to,  I.  668. 
Probate  Division  cannot  order  payment  of  costs  out  of,  I.  450  n. 
held  to  include  leaseholds,  II.  328.    (See  Constbuction«) 
will  of,  need  not  be  proved,  I.  468.     (See  Pbobate.) 

unless  it  appoints  executors,  I.  469. 

or  realty  is  converted  in  equity,  I.  468  n. 

probate  in  common  form,  I.  394  n. 

foreign  probate,  I.  351  n. 

in  nuncupative  form,  I.  168  n. 

sustained  only  as  to  land,  I.  711  n. 

after  acquired  lands,  I.  5  n.,  94  n.,  264 

married  woman's  lands,  I.  70  n. 
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revocation  by  testator's  oonveyanoe,  I.  239  d.,  242  n. 
power  of  sale,  I.  797  n.,  III.  203  n. 

ezeoation  by  saooessor,  I.  665  d.,  II.  155  n. 
sale  of  land,  by  order  of  Probate  Court,  III.  166  n.     (See  Sale  op  Land.) 

'*  RECEIVABLE,"  coostraed  ''  received,''  U.  336. 

RECEIVER, 

appointment  of,  in  case  of  a  bankrupt  or  insolvent  executor,  I.  275,  III.  592, 

662  n. 
not  in  the  mere  case  of  an  executor  in  mean  circumstances,  I.  276,  III.  593  n. 
appointment  of,  to  whom  assignees  of  bankrupt  executor  shall  account,  I.  767. 
appointment  of,  takes  effect  on  perfecting  of  security,  II.  260  n. 
appointment  of,  when  it  bars  executor's  right  of  retainer,  II.  260. 
appointment  of,  by  Probate  Division  pending  probate.  III.  592,  664. 
of  real  estate,  may  be  appointed  by  Court  of  Probate  pendente  lite^  I.  588. 
court  may  require  security  from,  I.  588. 
court  may  direct  remuneration  to,  I.  590. 
appointment  of,  by  Chancery  Division  will  not  prevent  Probate  Division  granting 

administration  pendente  liU^  I.  589. 
Chancery  Division  will  not  now  appoint  if  administration  pendente  lite  might  be 

obtained,  1.  591,  III.  592,  665  n. 
appointment  of,  in  case  of  improper  conduct  by  executor,  III.  592. 
jurisdiction  of  the  court  over  the  representatives  of.  III.  593. 
will  not  be  appointed  to  prevent  executor  using  right  of  retainer.  III.  592,  693. 
procuring  appointment  of,  and  an  aocount  of  assets  waives  admission  of  assets, 

UL  603. 
appointment  by  chancery  in  the  United  States,  I.  693  n.,  III.  593  n. 

RECITAL, 

erroneous  in  will  how  far  binding,  II.  337,  494,  619. 

RECOGNIZANCE, 
what  it  is,  II.  205. 
will  survive  to  wife,  II.  56  n. 
liability  of  executor  upon.  III.  223. 

its  priority  in  order  of  payment  by  executor,  II.  205.  « 

it  must  be  enrolled,  II.  205. 

if  not  enrolled,  it  ranks  as  a  bond,  II.  205. 
enrollment  of,  by  order  of  court,  II.  205. 
for  a  future  or  contingent  debt,  II.  207,  219. 
in  the  nature  of  a  statute  staple,  II.  206. 
now  obsolete,  II.  205. 
its  rank  as  to  payment,  II.  207. 

RECOVERY, 

of  land  action  for.    (See  Ejectment.) 

RECTIFICATION, 

of  mistakes  in  will  in  the  probate,  I.  422,  ei  seq,,  454.    (See  alao,  I.  412  n.,  and 

Pbobate,  manner  of  obtaining,) 
of  mistakes  in  will  by  Court  of  Construction,  II.  337.    (See  Construction.) 

RECTOR.    (See  Appobtionment,  Church,  Dilapidations,  Tttheb.) 

REDEMPTION,  EQUITY  OP, 

purchase  money  of,  whether  a  charge  on  real  or  personal  assets,  III.  153.    (See 
m.  154,  et  9eq. ) 

REFUNDING, 

of  legacies,  II.  796,  et  seq, 

when  executor  can  make  a  legatee  refund,  II.  796. 
when  a  creditor  can,  11.  797.    (See  idso,  II.  656.) 
when  one  legatee  can  make  another,  II.  798. 
legatee  refhnding  not  chaiged  with  interest,  II.  798. 
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no  action  at  law  lies  to  compel,  III.  517  n. 
bond  required  by  statute  in  the  United  States,  11.  799  n. 
to  which  creditors  must  look,  11.  799  n.,  851  n. 
except  as  against  legatees,  II.  800  n. 
or  distribntee,  II.  851  n. 
by  residuary  legatee  to  secure  annuity,  I.  602  n.,  II.  824  n. 
by  guardian  of  legatee  II.  799  n.,  851  n. 
by  distributee  of  intestate  estate,  II.  799  n. 
of  money  received  by  executor, 

if  improperly,  he  must  reftind,  though  he  has  paid  it  away  to  creditors.  III. 
433. 
bond  by  executor  to  refund  his  receipts  in  case  "decedent "  proyes  to  be  alive, 
I.  079  n. 

REFUSAL, 

of  office  of  executor,  I.  323,  et  seq.    (See  RSNCNCIATIOK.) 

REGIMENTAL  DEBTS, 

preferential  payment  of,  II.  192. 

REGISTRATION, 

of  judgments,  II.  150,  et  seq,,  230.    (See  Judgments.) 

REGISTRY.     (See  Couet  op  Pbobate.) 
of  probate  court, 

deposit  of  will  in,  I.  375. 

how  a  will  may  be  procured  from  for  the  purpose  of  evidenoe,  I.  376,  409. 

(See  Production  op  Papers.) 
district  registries  under  control  of  Probate  Court,  I.  381. 

REJECTION.    (See  Repugnant  Condition.) 

of  words  in  will  for  purposes  of  construction,  II.  334. 

RELATION, 

back  of  title  of  personal  representative,  I.  759,  et  seq,     (See  too,  302,  et  aeq.) 
of  administrator,  I.  7^,  e<  seq, 
where  deceased  had  only  a  special  property,  I.  762,  777. 

RELATIONS, 

who  entitled  under  description  of,  in  a  will,  II.  395,  et  seq,,  513  n. 

'*  poor  relations,"  II.  396. 

'*near  reUitions,''II.  396. 

"nearest  relations,''  II.  397. 

^*  relations  "  of  a  particular  name,  II.  397. 

''relation  "  construed  next  of  kin,  II.  397. 

when  per  capUa  and  when  per  stripes^  II.  396  n.,  907  n. 
"  family  "  synonymous  with,  II.  405  n. 

for  indefinite  gift  to  ''relations"  as  a  charitable  use.    (See  II.  302  n.,  314  n., 
315  n.,  319  n. 

RELEASE, 

of  debts  by  legacies,  II.  618,  619  n. 

by  appointing  debtor  executor,  II.  624,  et  seq, 
of  debts,  by  executor,  II.  132  n.,  in.  362  n. 

by  one  of  several  executors,  11.  153  n. 

before  probate,  I.  364  n. 

RELIEF, 

due  from  testator  to  lord  of  manor,  executor  may  be  sued  for,  III.  223. 
due  to  testator  as  lord,  executor  may  sue  for,  II.  46. 

Act  for  Relief  of  Trustees,  Executors,  etc.  (10  &  11  Vict  c.  96,  and  12  A  13  Vict 
c.  74),  III.  497,  et  seq.     (See  Trustbss.) 

REMAINDER.     (See  Estate  for  Lifb,  Tsnant  fob  Life.) 
estates  by,  vest  in  executor,  I.  828,  II.  88,  et  seq. 
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lease  for  life,  remainder  to  execntors  of  lessee,  I.  828,  II.  84. 
suits  accraing  by,  to  executors,  II.  84. 
rights  of  legatee  in  remainder,  as  against  legatee  for  life,  II.  695,  et  seq.^  III.  342, 

(See  GoNVEBSiOK.) 
accelerated  by  lapse  of  prior  estate,  II.  510  n. 
death  of  person  entitled  in,  before  life  estate  ceases,  causes  no  lapse,  II.  544  n. 

(See  Und,,  n.  II.  545,  et  seq.) 
whether  gift  in  or  substitutionary,  II.  394. 
after  absolute  legacy  or  devise  in  fee,  II.  575  n. 
executor's  assent  to,  by  assenting  to  life  estate,  II.  680  n.,  682  n. 

REMEDIES.    (See  Action. ) 

for  executors  and  administrators, 
cUlaw, 

instances  where  the  executor  has  not  the  remedy.  III.  448. 

executor  of  one  of  two  joint  obligees  etc.,  I  793  n.,  III.  448. 

secus,  where  the  interest  is  several.  III.  449. 
executor  of  joint  tenant  of  injured  property.  III.  450. 
executor  of  solicitor  bringing  action  on  his  bill,  III.  450. 
taxation  thereof.  III.  450. 
instances  where  the  executor  has  the  exclusive  remedy.  III.  470  n. 
exclusive  of  creditors.  III.  470  n.,  471  n. 
heirs  and  next  of  kin,  III.  471  n. 
actions  relating  to  land*  II.  23  n..  III.  472  n. 
process.  III.  452.     (iSSse  Process.  ) 
parties,  III.  450,  473  n.     (See  Pabties.) 
by  all  co-executors.  III.  473  n. 
between  co-executors,  when,  II.  152  n.,  III.  474  n. 

against  predecessor,  although  a  co-administrator  de  bonis 
non,  II.  161  n. 
by  administrator  de  bonis  non^  I.  576  n.,  II.  112  n.,  159  n., 
III.  474  n. 
on  the  administration  bond,  I.  649  n. 
by  admiaiStTtkior  pendente  liie^  I.  ^3  n. 
by  special  administrator,  I.  600  n.,  610  n. 
by  foreign  executor,    I.  430  n.,  431  n.,  433  n.,  II.  627  n., 

m.  476  n. 
against  foreign  debtor.  III.  134  n. 
by  representative  after  removal,  I.  721  n. 
resignation,  I.  336  n. 
cancellation  of  bond,  I.  628  n. 
indorsement  of  writ,  III.  452,  453. 

formerly  writ  need  not  state  plaintiff  to  be  executor,  III.  452. 
under  Judicature  Act  representative  character  must  be  shown,  III. 

452. 
executors  may  sue  and  be  sued  as  representing  estate  without  joining 
other  persons,  III.  452. 

joinder  with  heirs  in  actions  relating  to  the  realty,  II.  25  n., 
51  n. 
claims  by  or  against  executor  as  such  may  be  joined  with  claims  by  or 
against  him  personally,  III.  452. 

joinder  of  actions,  II.  53  n.,  III.  475  n.,  479  n. 
when  executor  must  claim  as  such.  III.  453. 

profert  unnecessary  since  Common  Law  Procedure  Act,  III.  453. 
oyer  of  letters,  etc,  abolished,  old  law.  III.  453,  454. 
profert,  in  the  United  States,  I.  362  n.,  II.  85  n.,  III.  475  n. 
suits  in  representative  capacity,  I.  722  n.,  II.  22  n.,  27  n.,  85  n., 
86  n.,  in.  474  n. 
in  individual  capacity,  I.  722  n.,  II.  85  n.,  86  n. 
how  defendant  is  to  protect  himself  if  plaintiff  executor  sues  with- 
out having  proved  the  will.  III.  454. 
pleas.  III.  454,  ei  seq.    (See  Pleas.  ) 

set-off,  III.  454--457,  476  n.     (See  SET-OFF. ) 
Statute  of  Limitations,  III.  458,  478  n.,  et  seq.    (See  Limitations.) 
evidence,  III.  464,  et  seq,    (See  Evidence.) 
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what  is  sufficient  proof  of  plain tifiTs  being  executor,  III.  464,  H  wf. 
(See  I.  068.) 
where  neceesary,  III.  464. 
of  plaintiff's  being  administrator,  III.  466. 

where  defendant  denies  that  plaintiff  is  executor  he  most  do  so  ape- 
cificallj,  III.  464. 
costs,  III.  468,  et  eeq,      (See  Costs.) 
audiid  querdd.  III.  469. 

now  abolished  by  the  Judicature  Acts,  III.  469. 
proceeding  in  lieu  of,III.  469. 
County  Court  Act,  III,  469. 

presentment  of  bill  of  exchange  by  executor,  III.  469. 
by  distress,  II.  46,  et  seq,     (See  DiSTBESS.) 
remedy  on  judgment  obtained  by  testator,  III.  468. 
remedy  for  administrator  who  has  taken  out  administration  on  faith  of 
promise  of  plaintiff  not  to  sue  for  breach  of  covenant,  III.  239  n. 
in  equity  f 

general  rights  of  executor,  III.  481. 

application  of  maxim  actio  personalis  moritur  cum  persond.  III.  4dL 
action  to  protect  literary  property  of  deceased,  III.  481,  482. 
or  trade  mark.  III.  481.     (See  II.  5.) 
other  matters  of  equity  jurisdiction,  LQ.  505  n.,  et  seq, 
rights  peculiar  to  executor.  III.  482. 
not  retainer  and  set-off,  III.  482. 
right  to  pay  statute  barred  debt.  III.  482. 

Statute  of  Limitations  may  be  set  up  against  executor.  III.  482,  513  n. 
infancy  of  cestui  que  trust  will  not  prevent  statute  running.  III. 

482. 
statute  runs  from  death  not  grant  of  letters,  III.  482. 
proceedings  against  executor  in  foreign  court  may  be  restrained,  where 

persons  within  jurisdiction,  III.  483. 
when  a  creditor  will  be  restrained  from  proceeding  on  a  judgment  after 

administration  granted,  III.  483,  484. 
when  one  executor  can  sue  another,  IL  86  n..  III.  484,  657  n. 
executor  may  commence  proceedings  before  grant  of  probate,  III.  485. 
what  is  sufficient  proof  of  death  of  testator,  III.  485. 
parties.  III.  485.     (See  Parties.) 
between  co-executors,  II.  86  n.,  250  n. 
joinder  of  co-executors.  III.  512  n. 
after  resignation  of  one,  I.  336  n. 
with  heirs  and  creditors.  III.  512  n. 
executor  cannot  sue  or  defend  informd  pauperis^  III.  486. 
proceeding  by  originating  summons,  III.  486,  et  seq,     {See  Origikat- 

iNo  Summons.) 
executor  may  pay  trust  moneys  or  transfer  stocks,  etc.,  into  the  Court 
of  Chancery,  stat.  10  &  11  Vict.  c.  96 ;  12  &  13  Vict.  c.  74 ;  Trustee 
Relief  Act,  III.  497—501.     (See  Trustbbs.) 
may  distribute  assets  after  due  notice  to  creditors  and  others,  stat. 

22  &  23  Vict.  c.  35  8.  29  .  .  .  III.  501. 
may  apply  to  judge  of  chancery  for  opinion,  etc.,  in  management 
of  trust  property.  III.  502,  503. 
salvage  cases,  III.  503. 

sale  of  testator's  business  to  a  company.  III.  504. 
court  may  restrain  proceedings  against  executors.  III.  483,  et  seq. 
tigainst  executors  and  administrators, 

foreign  executors,  III.  514.    (See  III.  105,  et  seq,) 
in  the  United  States, 

generally,  I.  430  n.,  431  n..  III.  134  n.,  137  n. 
on  their  own  contracts,  I.  433  n. 

as  to  assets  brought  into  the  jurisdiction,  I.  431  n.,  438  a., 
IIL  137  n. 
atlaWf 

an  action  did  not  formerly  lie  where  testator  ooald  have  waged  his  law. 
III.  517. 

no  action  lies  in  Vermont,  III.  557  n. 
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action  of  debt  on  simple  contract,  III.  517. 

action  of  aooonnt,  m.  517. 

no  action  lies  for  a  legacy,  III.  517 — 518. 

nnless  in  consideration  of  forbearance,  III.  295. 
eetWf  as  to  a  specific  legacy,  III.  517. 
where  he  ceases  to  hold  the  legacy  as  executor,  III.  518. 
actions  for  legacies  in  the  United  States,  II.  Ill  n.,  677  n.,  III. 
558  n. 
and  for  distributive  shares,  III,  517,  559  n. 
other  legatees  joined,  III.  559  n. 
nnder  50L  in  county  court.  III.  519. 
parties,  III.  519.    (See  Pabtibs.) 

Joinder  of  co-executors,  III.  559  n. 
administrator  de  bmm  ntm,  III.  560  n. 

on  claim  of  predecessor,  II.  113  n.,  114  u. 
administrator  pendente  Ute,  I.  593  n. 
joint  debtors  surviving,  III.  560  n. 

representative  of  deceased,  ib, 
representative,  after  his  removal,  I.  721  n. 
process,  III.  520,  521.    (See  Process.) 
statement  of  claim,  III.  521. 
how  defendant  charged  as  executor,  III.  521. 

in  representative  capacity,  III.  560  n.,  561  n. 
joinder  of  counts.  III.  521,  522. 

claims  against  executor  as  such  may  be  joined  with  claims  against 

him  personally.  III.  521.     (See  III.  452,  562  n.) 
not  for  conversion  by  testator  and  by  executor,  II.  28  n. 
pleas.  III.  522,  ei  seq.    (See  Pleas.) 
by  several  executors,  III.  522. 
ne  ungues  executor,  II.  480  n.,  III.  523,  561  n. 
evidence  on  issue  joined.  III.  524,  561  n. 
by  administrator  whose  letters  are  revoked,  I.  721  n..  III.  525. 
Statute  of  Limitations,  III.  525—532,  563—578  n. 
set-off,  in.  532,  563  d. 

fiene  adminigtravit,  III.  533,  534,  550  n.,  583  u. 
pHene  administravtt  preeter.  III.  534,  536  n. 

replication  to.  III.  537.     (See  III.  536  n.) 
evidence  on  issue  joined.  III.  538. 
of  executor's  bankruptcy,  III.  522. 
retainer,  III.  536. 
evidence, 
American  statutes  as  to  admissibility.  III.  578  n.,  et  seq- 

competency  of  witnesses,  ibid, 
judgment,  III.  543,  el  seq.,  584—587  u.     (See  JUDGMENT.) 
on  a  plea  ofplene  administravit,  III.  M5. 
of  assets  infiUuro^   III.  546,  584  n. 
de  bonis  tesUUoris,  III.  584  n. 
de  boms  propiris,  III.  558  n.,  585  n. 
quando,  III.  584  n. 
by  confession,  III.  587  n. 
costs,  III.  546.     (SeeCofiis.) 

on  judgment  of  assets  in  futuro.  III.  546. 
proceedings  on  judgment  against  executor,  III.  547,  587  n 
by  flen  facias,  III.  547. 

de  ierris,  III.  585  n. 
de  bonis  testaioris,  III.  584  n. 
de  bonis  propriis,  III.  586  n. 
supplementary  proceedings.  III.  586  n. 
by  attachment  of  debt  due  to  deo^ised  executor,  III.  547  n 
by  attachment  against  non-resident  executor.  III.  587  n. 
by  scire  fieri  inquiry.  III.  547,  548. 
by  action  of  debt  suggesting  a  devastavit,  III.  548 — 550.     (See  Db- 

VASTAVIT.) 

old  practice,  if  testator  died  after  execution  sued  out,  III.  551. 
after  judgment  and  before  execution,  III.  551. 
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procedure  under  Judicature  Act,  III.  552. 
remedy  on  Judgment  against  testator,  III.  550,  et  &eq, 
proceedings  in  lieu  of  revivor,  III.  551. 
proceedings  on  judgment  of  asseta  in  fuiuro.  III.  552,  553.     {See  Re* 

VIVOB.)  ^ 

remedy  against  executor  of  executor,  II.  Ill  n..  III.  554. 
County  Courts  Act,  III.  554. 
remedy  by  distress,  III.  554. 
attachment  for  contempt.  III.  586  n. 
arbitration,  III.  558  n. 

entering  judgment  on  warrant  of  attorney,  III.  555. 
on  cognovit,  III.    555. 

on  an  award  made  on  reference  by  testator,  III.  555. 
tn  equity  y 

what  suits  may  be  brought.  III.  588,  el  seg.,  651  n. — 658  n. 
for  relief  against  fraud,  III.  651  n. 

e.  g.  to  set  aside  fraudulent  conveyance,  ibid, 

notwithstanding  a  judgment  at  law  for  the  conversion, 

n.  161  n. 
to  restrain  maladministration,  II.  159  n. 
to  restrain  the  removal  of  funds,  I.  431  n. 
to  protect  the  estate  by  injunction,  III.  652  n. 

against  insolvent  executor,  I.  275  n. 
for  enforcement  of  a  trust.  III.  652  n. 
to  enforce  a  charge  or  lien,  III.  655  n. 
for  an  accounting,  I.  431  n.,  438  n.,  III.  656  n. 
by  a  foreign  executor.  III.  137  n. 
by  residuary  legatee,  I.  627  n. 
for  an  account  of  advancements,  III.  654  n. 
to  compel  assent  to  a  legacy,  II.  679  n. 
for  payment  of  a  legacy,  III.  654  n. 

of  a  distributive  e^are,  III.  655  n« 
for  security  of  a  legacy  payable  vnfiUiwo^  I.  625  n. 
for  correction  or  construction  of  will,  I.  423  n.,  III.  657  n. 
to  enforce  agreement  for  mutual  willis,  I.  176  n. 
against  contesting  will,  I.  397  n. 
executors  and  administrators  considered  in  equity  as  trustees,  III.  568. 

instances  of  this.  III.  588,  589. 
right  of  individual  creditors  to  sue,  III.  589,  653  n. 
executor  liable  to  be  sued  for  debts  from  moment  of  death,  III.  589. 

American  statutes  staying  action  against  representative,  m. 
565  n.,  661  n. 
debtor  of  testator  cannot  sue  to  restrain  action  by  executor  on  ground 

of  intended  misappropriation  of  fund,  III.  589. 
parties,  III.  589—691.     (Sfec  Paeties.  ) 

representative  capacity,  III.  658  n. 
between  co-executors,  III.  657  n. 
against  co-executors,  III.  658  n. 
joinder  with  heirs,  etc.,  IJ.  161  n..  III.  659  n. 
husband  of  executrix,  I.  272  u. 
protection  of  the  estate  pending  grant  of  probate  or  administration, 

III.  592.     (5tel.  587,  rfacg.) 
when  application  can  be  made  to  Chancery  Division,  III.  592.     (Set 

I.  591.) 
claim  for  administration  not  to  be  joined  with  claim  for  protection, 

III.  592. 
receiver  pendente  lite^  III.  592,  652  n.     {See  I.  275,  587,  el  «ey.) 
when  a  receiver  is  appointed  against  an  executor,  III.  592.     {SeeH,  260.) 
jurisdiction  over  executor  of  receiver.  III.  593. 
motion  for  payment  of  money  into  court.  III.  .593. 
former  limitation  as  to,  III.  593. 
admission  of  assets  in  executor's  hands,  III.  694. 
court  will  only  act  on  admission,  III.  594. 
how  executor  may  discharge  himself  from  payment  in.  III.  694. 
not  by  showing  unauthorized  payments.  III.  595. 
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HFM^niFR  -^CtnUinued. 

reasonable  time  allowed  for  pigment  Id,  III.  5d5. 

relief  on  interlocutory  proceedings,  III.  596. 

who  entitled  to  ask  for  payment  in,  III.  596. 

applications  for,  how  made,  III.  596. 
applications  for  payment  out,  III.  596. 

when  by  petition,  when  by  summons,  III.  596, 597. 
production  of  papers  and  documents,  III.  597. 

how  application  for,  to  be  made,  III.  597,  596. 
13  &  14  Vict.  c.  60,  power  of  Lord  Cbanoellor  to  make  vesting  or  other 

order  in  case  of  lonatic  trustees.  III.  598. 
13  &  14  Vict.  c.  60,  and  15  &  16  Vict.  55,  power  of  Court  to  make  vest- 
ing orders  in  case  of  infants,  trustees,  and  other  cases,  III.  396. 
orders  vesting  a  right  to  transfer  stock,  III.  599. 
Bank  and  other  companies  must  obey  such  orders,  III.  599. 
meaning  of  word  **  trust ''  in  these  Acts,  III.  600. 
appointment  of  new  trustee  and  vesting  order  made  on  summons,  III. 

600. 
duty  of  executor  to  keep  clear  accounts.  III.  600. 

costs  of  fhmishing  accounts.  III.  601. 
what  executor  liable  to  account  for  under  usual  administratioii  decree, 
m.  601. 

on  footing  of  wilful  de&ult.  III.  601. 
effect  of  a  judgment  for  administration.  III.  606. 
when  order  on  footing  of  wilful  default  can  be  made,  III.  601. 
after  common  administration  decree,  leave  necessary,  III.  601. 
how  charge  made  where  no  pleadings,  III.  601. 
when  such  order  not  asked  for  at  Judgment,  III.  602. 
proof  of,  III.  602. 
particulars  of,  III.  602. 

when  payment  ordered  without  account  taken.  III.  602. 
where  executor  has  made  himself  personally  liable  by  admiMion  of 
assets,  III.  603. 

what  is  an  admission.  III.  603,  604. 

payment  of  legacy  not  conclusive.  III.  604. 

evidence  of  probate  stamp,  III.  605. 
what  IS  a  conversion  of  testator's  estate  by  executory  III.  606. 

remedy  for  such  devastavit.  III.  605. 

following  assets.  III.  606. 

party  injured  simple  contract  creditor,  III.  606. 

from  what  time  debt  under  devastaoU  due.  III.  607. 
discretionary  power  given  to  trustees  when  interfered  with,  III.  606. 
remedy  of  creditors  against  executor  continuiog  testator's  business.  III. 

609—611.    (See  TRADE. ) 
uncorroborated  claim  against  deceased,  III.  611.     {See  I.  877  n..  III. 

277,278.) 
administration  action,  III.  611,  et  seq.    (See  Administbation  Action.) 
defences,  III.  627,  el  seq. 

Statute  of  Limitations,  III.  627,  659  n.,  660  n. 

effect  of  a  trust  for  creditors.  III.  628. 

Real  Property  Limitation  Act,  1874. . .  III.  629. 

money  or  legacy  charged  upon  land  or  rent.  III.  630. 
construction  of  s.  10  of  the  Act  as  compared  with  s.  25  (2)  of  Judica- 
ture Act,  III.  630. 
claims  on  a  trust  of  land  or  rent.  III.  631. 

as  to  personal  estate.  III.  631. 
3  &  4  Wm.  IV.,  c.  27.  . .  III.  631,  et  seq. 

fund  severed  from  the  general  estate.  III.  632. 

claims  against  executor  personally,  III.  633. 
Trustee  Act,  1888. . .  III.  633. 

trustee  to  bave  benefit  of  Statute  of  Limitations,  III.  633 
from  when  time  runs,  III.  634. 

creditor  claiming  on  behalf  of  himself  and  others,  III.  634. 
writ  of  ne  exeat  regno.  III.  635,  et  mq, 

object  of.  III.  635. 

against  a  married  woman.  III.  635. 
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prooedare  and  practioe  as  to  obtaining,  XII.  635,  63 

how  limited  by  Debtors  Act,  III.  637,  638. 
attachment  against  wife  execntrix,  III.  636. 
oosts,  ni.  638,  ei  9eq,    {See  Costs.) 

ta  the  Probaie  Division, 

compelling  executor  to  aooonnt,  etc,,  III.  662. 

form  of  inventory  and  declaration  in  lien  thereof,  in.  662,  663. 

no  suit  for  a  legacy  to  be  entertained  by,  III.  663. 

no  sait  by  next  of  kin  for  a  distribution  to  be  entered  by,  in.  664« 

has  power  to  grant  injunction  or  appoint  receiver.  III.  664. 

is  proper  Diyision  to  appoint  receiver  before  probate,  III,  664. 

injunction  by  executor  against  co-executor  before  probate.  III.  6 

in  American  Probaie  Omrfo, 

contest  of  probate,  I.  398  n. 
removal  of  executor,  I.  693  n. 
accounting.  III.  665  n. 

after  removal,  I.  722  n. 
soit  for  legacy,  III.  665  n. 

for  distributive  share.  III.  665  n. 

for  claims  against  estate,  III.  666  n. 

for  partner&p  settlement,  ibid, 

for  construction  of  will,  ibid, 

inlheOmnty  Court,    (See  County  Court.) 

eqnltablejurisdiction  tobe  exercised  in  suits  by  creditors,  etc.,  where 

the  estate  to  be  administered  shall  not  exceed,  500  T,  III.  668. 
trustees  may  pay  trust  moneys  or  transfer  stock  and  securities  into 

County  Court,  III.  668,  669. 
transfer  of  suits  to  the  Chancery  Division,  III.  668. 
transfer  to  county  courts.  III.  669. 
powers  of  County  Court  judge,  III.  668. 

in  which  of  the  County  Courts  proceedings  shall  be  taken,  III.  670. 
rules  and  orders,  III.  671. 

particular  questions  may  be  decided  without  administration,  III.  671. 
partial  administration,  III.  671. 
injunction,  III.  671. 
parties  aggrieved  may  appeal,  III.  672. 

REMOTENESS, 

legacy  void  for,  as  to  one  member  of  a  class,  void  altogether,  U.  552. 

REMOVAL.    (See  Administration,  revocaiion.) 

causes  for,  I.  694  n.,  el  oeq,    (And  9ee  I,  274  n.,  275  n.,  277  n.,  II,  181  n.) 

need  not  amount  to  devastavit.  III.  353  n. 
jurisdiction  for,  I.  693  n. 

collateral  attack,  I.  677  n. 

RENEWAL, 

of  lease,  executor  liable  for  neglect  of  tenant  for  life  as  to,  III.  276. 
by  executor,  shall  be  assets,  III.  101. 

RENT,    (See  Landlord  and  Tenant,  Lbask.) 

of  land  agreed  to  be  sold  accruing  between  death  of  contractor  and  execation  of 

eontract,  I.  784  u. 
when  it  goes  with  the  reversion  to  the  heir,  and  when  to  the  executor,  11.  39,  ei 

eeq. 
executors  chargeable  with  fair  occujuition  rent  when  one  of  them  ooeapies  testa- 
tor's buildings,  II.  125  n. 
arrears  of, 

in  all  cases  go  to  executor,  II.  42,  50  u. 

cases  provided  for  by  stat.  32  Hen.  VIII.,  II.  43. 
remedies  of  executor,  II.  42,  43. 
apportionable  in  respect  of  time  and  to  accrue  from  day  to  day  by  33  A  34 
Vict.  c.  35...  11.  44. 
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apportioned  part,  when  juiyable,  II.  44. 

remedies  for  recovery  of,  II.  44. 
meaning  of  word  **  rent ''  in  Act,  II.  44. 

apportionment,  where  soTerance  of  reversion,  II.  40,  41,  50  n.,  482  n. 
dne  to  wife's  estate, 

when  they  go  to  husband's  executor,  when  to  lier,  II.  68 — 59.    (Bnt  see 
n.  54,  74  n.,  76  n.) 
formerly  considered  a  debt  by  specialty,  II.  217. 
effect  of  Hinde  Palmer's  Act,  n.  217,  ibid.,  n. 
liabilily  of  ezecotor  for, 

arrears  in  testator's  time, 

thongh  the  land  only  may  be  chargeable,  and  not  the  person  of  testator, 

yet  executor  is  liable.  III.  222,  223. 
he  is  liable  only  as  executor,  and  must  be  sued  in  that  character,  III. 

256,257. 
liability  for  current  half-year's  rent.  III.  257  n. 
as  a  preferred  debt,  II.  215  n. 

against  insolvent  estate,  up  to  presentment,  II.  253  n. 
incurred  after  testator's  death, 
if  executor  enters,  II.  52  n. 

he  may  be  sued  as  executor,  in  the  detinely  III.  267. 

or  individually,  as  assignee,  in  the  debet  or  deimet,  III.  257. 
pleas  in  such  a  case.  III.  258 — ^261. 
effect  of  assignment,  III.  262. 

may  waive  onerous  lease  on  deficiency  of  assets,  III.  262. 
if  executor  does  not  enter, 

he  is  chargeable  in  the  detinet,  III.  257,  258  n. 
notwithstanding  assignment.  III.  262. 
pleas  in  such  a  case,  III.  261. 
accming  rents,  as  assets.  III.  182  n. 

surety's  liability  for,  I.  638  n.,  II.  52  n. 
collected  in  other  state,  II.  53  n. 
as  agent  for  heirs,  II.  51  n. 
account  for,  III.  183  n. 

by  heir  or  devisee,  III.  208  n. 
diligence  in  collecting,  III.  356  n. 
legai^  charged  on.  III.  197  n.,  208  n. 
by  bequest  of,  the  land  itself  shall  pass.     (See  AsHTON  V.  Adamson,  1  Dr.  &  W. 
198,  and  Cf.,  n.  478.) 

what  rents  intended,  II.  480  n.,  489  n. 
included  in  gift  of  '^  income,"  etc.,  II.  479  n. 

RENUNCIATION, 

of  office  by  executor,  I.  713  n. 

he  may  renounce,  though  he  agreed  with  testator  to  accept  it,  I.  323,  326  n., 
329  n. 
though  he  has  been  sworn,  I.  329. 
but  he  cannot  assign,  I.  323. 

nor  agree  to  renounce,  I.  323  n. 
he  might  be  convened  by  the  Ordinary,  under  the  old  law,  to  accept  or  re- 
fuse, I.  323. 
but  now  by  the  €k>urt  of  Probate,  I.  323. 
punishment  for  neglect  to  appear,  I.  323. 
time  allowed  for  deliberation,  I.  324. 

letters  ad  coHigendwn  in  the  interim,  I.  324. 
not  acting  or  not  appearing  to  a  citation,  he  is  to  be  treated  as  if  he  had  re- 
nounced, I.  324,  ibid,  n.,  335. 
and  administration  cum  testamenio  annexoy  will  be  granted,  I.  324. 
so  also  if  cited  to  take  probate- of  a  copy  of  a  will,  and  not  appearing,  I. 
324. 
he  cannot  renounce,  if  he  once  administer,  I.  325.  326,  334  n.,  567. 
but  court  map  accept  renunciation  after  administration,  I.  326. 
what  amounts  to  an  administration,  I.  327 — ^329. 
administration  granted  to  another  is  valid  upon  his  renunciation,  al- 
though he  has  administered,  I.  326. 
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RENUNCIATION.— Omftntierf. 

in  such  case  he  may  be  saed  aa  execator,  I.  327. 
whether  executor  of  executor  can  renounce  adminiatration  to  one  estate 
and  not  to  other,  I.  326,  332. 
if  he  accept  the  office,  he  accepts  the  tmsta  annexed  to  it  by  the  will,  III. 

321. 
how  he  may  renounce,  I.  330. 

refusal  by  act  recorded,  I.  330,  561  n. 

case  where  the  Ordinary  was  executor,  I.  331^. 
form  of  renunciation,  I.  325  n.,  330  n.,  331. 

usual  practice  to  require  renunciation  to  be  under  hand  of  party  en- 
titled to  grant,  I.  332  n. 
declining  to  take  the  oath  is  a  renunciation  I.  325,  n.,  330  n.,  332. 
cannot  be  in  part,  I.  332. 

case  of  an  executor  of  an  executor,  I.  326,  332,  575  n. 
renunciation  will  not  be  received,  unless  accompanied  by  the  will,  L 

333. 
in  double  capacity,  I.  335  n.,  336  n. 
implied  in  one  capacity  from  removal  in  other,  I.  335  n. 
implied  from  marriage  of  administratrix,  I.  573  n. 
from  acceptance  of  letters  d,  h,  n.,  I.  573  n. 
consequences  of  renouncing,  I.  333,  el  seq. 

renunciation  might  formerly  be  retracted  at  any  time  before  adminis- 
tration  granted,  I.  333,  334  n. 
former  practice  as  to  retraction  of  renunciation,  I.  333. 
now  rights  of  executor  renouncing  probate  to  cease,  as  if  he  had  not 

been  named  in  the  will,  I.  334.     (See  324  n.) 
no  person  renouncing  in  one  character  to  take  representation  in  an- 
other, I.  335. 
this  rule  capable  of  modification  by  the  Court  I.  335  n. 
when  it  may  be  retracted,  I.  334  n. 
when  executor  renouncing  may  take  a  legacy,  II.  595,  et  aeg. 
whether  executors  may  afterwards  exercise  a  power,  I.  324  n.,  335,  II. 

154  n.     (iS^II.  lA6,et9eq,) 
executor  renouncing  may  sue  his  co-executor,  I.  336.      (See  II.  151, 

629.) 
subsequent  joinder  in  suit  with  co-executor's,  I.  336  n. 
liability  of  executor  who  renounces  after  an  act  of  administration,  III. 
386—388. 
of  right  to  administer  may  be  retracted  before  grant  sealed,  I.  542. 
of.  right  to  general  administration  must  be  made  before  apedal  adminia- 
tration granted,  I.  609. 

REPAIRS.    {See  Dilapidations,  Waste,  Real  Estate.) 
liability  of  executor  of  lessee  for  on  covenant.  III.  262. 
liability  where  leasee  covenanted  only  for  himself.  III.  226. 
by  administrator  having  statutory  authority  to  rent,  II.  51  n. 
when  allowed  to  executor,  II.  198  a. 
improvements  not  allowed  as,  II.  198  n. 

REPETITION  OP  LEGACIES, 

doctrine  of,  II.  601,  et  tteq,    (See  Cumulative  Lboaciss.) 

REPLEVIN, 

lies  for  executor,  if  jEOods  are  taken  from  testator,  II.  3, 20  n.,  27  n.,  86  n 

*  against  him,  if  goods  taken  by  testator  are  in  his  hands,  lU.  SS9. 
of  partnership  property  from  surviving  partner,  I.  793  n. 
by  administrator  of  gifl  eauM  mortin,  II.  27  n. 
of  specific  legacy,  II.  457  n.,.  684  n. 

REPRESENTATION, 

not  admitted  among  collaterals,  after  intestate's  brothers'  and  siaterB'  children, 

II.  905. 
to  deceased,  how  court  may  dispense  with  and  yet  bind  his  estate,  III.  590. 
to  deceased,  when  unnecessary,  I.  547,  et  seq,    (See  Administbatiok.) 
of  estate  of  deceased  by  administrator  ad  litem,  I.  606 — 608,  606  n. 
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REPRESENTATION  ORDER.    (See  Administration  Action.) 
in  administration  action,  III.  626,  et  stq, 

REPRESENTATIVES, 

who  entitled  under  bequest  to,  II.  409,  et  »eq,^  417. 
devise  with  remainder  to  testator's  II.  403  n. 
by  way  of  substitution,  II.  408  n. 
gift  to  personal,  beneficial  when,  II.  421  n. 

REPUBLICATION, 

of  wills,  I.  247,  et  seq.    (See  Wills.) 

REPUGNANT  CONDITION,  II.  572—577.    (See  CONDITIONAL  Legacies.) 

"  REPUTED  OWNERSHIP," 

dause  in  Bankruptcy  Act,  what  are  goods  within,  I.  766  n. 

RESE ALING.    (See  Scotland,  Ibel a  x  d.  ) 
of  Scotch  confirmations,  1.  434. 
of  Irish  probates,  I.  435. 

RESIDUARY  DEVISEE, 

residuary  legatee  so  construed,  II.  801  n. 

who  is,  within  s.  25  of  Wills  Act,  II.  586. 

residuary  devise  is  specific,  III.  150. 

may  have  an  order  for  administration  without  serving  others  interested.  III.  627. 

may  proceed  by  originating  summons,  III.  487. 

power  executed  by,  II.  828  n. 

entitled  to  after-aoquired  land,  II.  828  n. 

RESIDUARY  LEGATEE.     (See  Residue.) 

what  terms  of  bequest  are  sufficient  to  constitute,  II.  801,  et  aeq. 

construction  of  words,  II.  801  n. 

rights  of  general  residuary  legatee,  II.  803 — 809. 

when  he  is  entitled  to  laj^  legacies,  II.  803—809,  826  n.,  830  n. 

may  take  a  lapsed  bequest  by  substitution,  II.  804  n. 
entitled  to  general  surplus,  II.  825  n.,  829  n.,  830  n. 
void  legacies,  II.  825  n. 
revoked  legacies,  II.  829  n. 
after-acquired  lands,  if  not  devisable,  II.  828  n. 
legacies  to  witness,  II.  281  n. 
undisposed  of  remainder,  II.  830  n. 
increase  in  value,  II.  829  n. 
annuity  fund,  II.  662  n. 
may  take  income  of  contingent  legacy  till  contingency  occurs,  II.  698  n., 
829  n. 
rights  of  partial  residuary  legatee,  II.  808. 
right  of  to  administration  cum  testamento  annexo,  I.  554,  et  seq.^  563  n. 

his  representative  has  the  same  right,  I.  556. 
such  right  not  legal  but  customary,  I.  556. 
when  he  may  retract  renunciation  of  administratiout  I.  557  n. 
grant  of  administration  durante  absentid  to,  I.  598  n. 

survivorship  as  to  residue,  in  case  of  several  legatees,  II.  809,  822  n.,  824  n 
when  they  are  joint  tenants,  II.  809. 
when  tenants  in  common,  II.  810 — 811. 

with  words  of  survivorship,  II.  812. 
when  given  as  to  a  class,  II.  814 — 821,  823  n. 
in  case  of  several  executors,  II.  820. 
death  of,  before  the  residue  ascertained,  II.  801. 
cannot  call  on  general  legatees  to  abate,  II.  661,  666  n.,  824  n. 

unless  residue  of  specific  sum,  II.  666  n. 
may  have  an  order  for  administration  of  personal  estate  without  service  ou  the 
rest,  III.  627. 
case  where  the  estate  becomes  insufficient  by  devastavit  of  executor,  II.  66(>. 

(See  II.  798  n.) 
may  proceed  by  originating  summons.  III.  487. 
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oonstraction  of  residuary  danse,  so  as  to  prevent  intestacy,  II.  523  n« 
when  compelled  to  refund,  II.  796,  et  9eq,     [See  Rbfundiko.) 
bond  for  payment  of  debts,  etc,  I.  626  u. 

conclasive  as  to  assets,  II.  181  n. 

breach  of,  II.  181  n. 
bond  to  refund,  II.  824  n. 
residue  lapsing  or  failing  goes  to  next  of  kin,  II.  839  n. 

RESIDUK    (See  Rbsiduaby  Legatee.) 

what  words  in  a  will  will  pass,  II.  801,  el  9eq,    (See  also  II.  456,  466,  el  Mf., 
475  n.) 

*'all  my  property,"  IL  460  n. 
residue  or  property.  II.  465  d. 

of  money,  II.  472  n. 
form  of  words,  U.  825  n. 
confined  to  particular  property,  II.  825  n. 
codicil  supersedes  will,  II.  825  n. 
what  words  will  not  pass,  II.  475  n.,  802. 
charge  of  legacies,  when  implied  from  blending  realty  and  personalty,  IIL  192  n. 

not  charge  of  debts,  III.  195  n. 
subject  to  life  estate,  II.  825  n. 
gift  of  income  of,  II.  696  n. 
conversion  into  money,  II.  457  n. 
whether  gift  of,  specific  or  general,  II.  452—455. 
bequeathed  for  life,  remainder  over,  II.  456—459,  695,  et  seq.     (See  Tenant  fob 

Live,  Convebsion.) 
bequest  of»  when  to  be  enjoyed  in  specie,  II.  456—459. 

executor's  right  to,  in  case  there  is  no  residuary  legatee,  II.  421  n.,  831,  el  eeq. 
Tests  in  executors  when,  II.  822  n. 

in  trust,  II.  421  n. 
Stat.  11  Geo.  IV.  So  1  Wm.  IV.  c.  40,  executors  to  be  deemed  tnutees  for 
next  of  kin,  II.  831. 
cases  on  the  construction  of  this  Act,  U.  831,  nn.,  832  n. 
what  is  sufficient,  in  cases  not  within  the  statute,  to  bar  the  executor,  n. 
633,  eleeq. 
parol  evidence,  when  admissible,  II.  836. 
if  it  is  undisposed  of,  it  must  be  divided  amongst  the  next  of  kin,  notwith* 

standing  a  contrary  declaration  in  the  will,  II.  838. 
gift  of  to  legatee  on  trusts  not  disclosed  lapses  to  next  of  kin,  II.  637«  638. 
where  binding  on  conscience  of  legatee  court  will  enforce,  n.  638.     {See 

J.  471  n.) 
survivorship  as  to,  where  there  are  several  executors,  II.  820. 
payment  of,  by  administrator,  11.  928. 

no  suit  for  distribution  of,  to  be  entertained  by  Probate  Court,  20  &  21  Vict,  c 
77,  s.  23. .  .III.  663. 

RESIGNATION, 

of  executorship, 
on  application  without  notice.  I.  713  n. 
implied  from  absence,  I.  713  n. 

removal  from  state,  I.  714  n. 
failure  to  qualify,  I.  713  n. 
in  one  of  several  capacities,  I.  714  n. 
subsequent  accounting,  I.  714  u. 
subsequent  decree  for  specific  performance,  I.  336  n. 
acceptance  of,  l!  713  n. 
retraction  of,  I.  713  n. 
power  to  nominate  successor,  I.  714  n. 

(See  Renunciation.) 

RESTRAINT  OF  MARRIAGE, 

gift  on  condition  in,  II.  587,  et  seq.     (See  CONDITIONAL  LEGACIE&) 

RESULTING  TRUST, 

on  failure  of  appointment  under  a  power,  II.  805  n. 
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RETAINER, 

by  executor,  etc.,  for  his  own  debt,  II.  258,  et  seq. 
origin  of  thiB  remedy,  II.  256. 
not  abolished  by  Hinde  Palmer's  Act,  II.  256. 

nor  enlarged,  II.  258. 
not  affected  by  s.  10  of  Judicature  Act,  II.  264  n. 

he  cannot  retain  against  a  creditor  of  superior  degree,  II.  259,  III.  147  n. 
he  cannot  retain  for  simple  contract  debt  out  of  mortgage  realized,  II.  258  n. 
he  may  retain  out  of  assets  received  after  a  judgment  for  account,  II.  259. 
III.  492  n. 
but  cannot  retain  after  general  administration  order,  III.  491. 
his  right  to  retain  not  lost  by  payment  of  money  into  Court,  II.  200. 
nor  by  balance  order  made  against  him,  II.  258  n. 
but  the  right  is  not  allowed  out  of  merely  equitable  assets,  II.  261. 
nor  out  of  moneys  in  hands  of  receiver,  II.  261. 

unless  received  by  executor  before  receiver  appointed,  II.  261. 
for  what  debts  he  may  retain,  II.  262,  et  acq, 
debts  due  to  him  as  trustee,  II.  262,  iMd.,  n. 
as  cestui  que  trust,  II.  262. 
by  administrator,  II.  927. 
by  administrator  durante  minoritaie,  II.  262. 
by  administrator  durante  dementid,  II.  263. 
by  a  creditor  administrator,  II.  263,  264  n. 
by  one  of  several  executors,  II.  262  n. 
by  executor  of  executor,  II.  259,  263. 
by  executor  of  administrator,  II.  264. 

by  executor  to  whom  a  debt  is  due  jointly  with  another,  II.  264. 
for  a  partnership  debt,  II.  864. 

by  widow  administratrix  for  loan  to  husband  out  of  separate  estate,  II.  264. 
by  executor  de  wn  tort,  I.  315,  II.  264.     (See  ExBCUTOB  de  son  tort.) 
case  where  representative  of  creditor  is  also  of  debtor,  II.  265. 
obligee  executor  of  co-obligor  may  retain,  II.  265. 
a  surety,  executor  of  co-obligor,  can  retain,  II.  265. 

executor  of  testator  surety  to  Crown  paying  debt  has  Crown's  priority, 
II.  265,  n. 
damages  on  tort  cannot  be  retained,  II.  266. 
secusj  as  to  damages  on  contracts,  II.  266,  n. 
executor  cannot  retain  against  co-executor,  II.  266. 

may  retain  out  of  balance  found  due  from  himself  and  co-executor,  II.  5266. 
may  retain  for  debt  more  than  six  years  old,  II.  266. 
unless  unenforceable  by  Stat,  of  Frauds,  II.  267. 
by  executor  for  expenses  oi  ftineral.  III.  537,  541. 
for  costs  of  taking  administration,'  III.  537. 
for  payment  of  debts  out  of  his  own  pocket,  III.  537. 
by  executor  for  his  own  legacy,  not  allowed,  II.  661. 

by  executor  of  legacy,  for  debt  due  to  testator  by  way  of  set-off,  II.  619,  et  seq, 
qusBre,  whether  right  of  exists  against  specific  legatee,  II.  623. 

cannot  retain  after  appropriation  of  assets  for  legacy,  II.  684  n. 
of  legacy  to  executor,  by  his  executor,  II.  158  n. 
of  funds  to  pay  unsecured  debts,  II.  237  n. 

presumes  presentment,  II.  244  n. 
annuity,  II.  662  n.,  663  n. 
by  administrator  pendente  lite  for  his  debt,  I.  594  n. 
form  of  plea,  III.  537. 

when  executor  may  set  off  debt  of  husband  against  legacy  to  wife,  IL  623. 

effect  of  Married  Women's  Propety  Act,  II.  623. 
by  heir,  II.  261  n.,  262  n.,  III.  145 n. 

REVERSION, 

estates  by,  vest  in  executor,  I.  828,  II.  88,  et  seq. 

REVIEW,  COMMISSION  OF, 
what  it  was,  I.  684. 

REVIVAL.    (5eeWiLL,  njncftlioafum.  Codicil.) 

of  will  not  effected  by  destruction  of  another  will  revoking  it,  I.  227. 
of  adeemed  legacy,  II.  606. 
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REVIVOR  OF  SUITS.    {See  Execution,  Judomknt.) 

Dew  procedure  in  lien  of,  onder  the  Jodicature  Acts,  II.  61,  et  aeq..  III.  240.  d 
9eq.  468,  551. 
no  abatement  by  change  of  parties  if  caose  of  action  sorrlTes,  II.  91,  m. 
240,  485,  589,  624,  625. 
nor  by  death  of  either  party  between  Terdict  and  judgment  whether 
cause  of  action  suryiyes  or  not,  II.  91.    (See  IIL  242.) 
where  either  party  dies  after  judgment  procedure  governed  by  Ord.  XLII.  r. 

23...II.  95,  III.  240—242,  469,  550. 
successor  in  interest  may  be  made  a  party  by  order  of  judge,  II.  91. 
action  may  be  continued  against  successor  in  interest,  II.  91. 
order  for  adding  parly  may  be  obtained  ex  parte ^  II.  91. 
service  of,  11.  91. 
method  of  procedure,  II.  92. 
executor  obtaining  such  order  liable  to  costs  ab  initio,  II.  94. 
person  entitled  to  proceed  failing  to  do  so,  II.  92,  94. 
kw  before  Judicature  Act,  II.  93,  94.     {See    III.  624,  625.) 
entry  of  judgment  nunc  pro  tww,  II.  95. 
by  administrator,  in  the  United  States*  II.  101  n. 
after  verdict,  II.  102  n. 
after  judgment,  II.  102  n. 
by  administrator  de  bonis  non  upon  judgment  for  original  executor  II.  95,  101  n. 
by  personal  representative,  where  administration  revoked,  I.  719. 
renders  presentment  of  claim  unnecessary,  II.  243  n. 

REVOCATION, 

of  wills.  I.  174,  el  seq.,  221—225.     {See  Will,  revocation  of,) 

of  probate,  I.  682,  et  seq.     {See  Probate,  revocation,) 

of  letters  of  administration,  I.  682,  et  seq.     {See  Admikistbatiok,  revocation.) 

of  share  bequeathed  to  one  of  several  tenants  in  common,  effect  of,  II.  506 

^      to  one  of  several  joint  tenants,  II.  605. 
of  appointment  of  executors,  words  which  will  effect,  I.  287. 
of  appointment  of  executors  not  necessarily  of  same  persons  as  trustees,  III. 
322  n. 

RIOT, 

leasehold  premises  damaged  by,  qumre  whether  action  for  against  Hundred  sur- 
vives to  executor,  II.  7. 

ROMAN  CATHOLICS, 

former  incapacity  to  be  executors  or  administrlitors,  I.  276  n. 
charities  for,  II.  283,  i&td,,  n. 

RULES, 

of  Probate  Division,  I.  384,  541. 

of  Supreme  Court.     {See  Index  of  Rules  and  Obdbes.) 


SAILORS.    (iSSee  Seamen.  ) 

SALE.     (iS^PUBCHASS,  Pubchaseb.) 

power  of,  when  an  executor  takes,  I.  778,  et  seq.,  797  n.     {See  ESTATR,  quanta^ 

in  possession,  PoWEB.) 
difference  between  a  power  of,  and  a  trust  for,  I.  778. 
may  be  exercised  by  other  executors  when  one  refuses,  II.  146,  et  seq.,  152  n. 

what  is  such  refusal,  II.  147. 
when  may  be  exercised  by  survivors  of  several  executors,  II.  150. 
power  of  sale  to  pay  debts  and  legacies,  III.  203  n.,  206  n. 
discretionary  power  executed  by  administrator  e.  t,  a.,  I.  336  n. 
execution  by  administratrix  after  marriage,  I.  706  n. 
sale  of  personalty  by  executor,  II.  132  n. 
before  probate,  I.  354  n. 
by  order  of  court,  II.  137  n.,  138  n. 
private  or  public,  II.  133  n. 


, . 
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SALE  OF  LAND, 

by  order  of  Probate  Court, 

for  debts,  III.  166  n.,  175  n.,  177  n.,  235  n.,  251  o. 
for  distribution,  III.  167  d. 
for  expenses,  III.  172  n.,  175  n. 
irrespective  of  foreign  assets.  III.  134  n. 

debt  of  administrator,  II.  625  n.,  III.  133  n. 
by  administrator  d,  b.  n,,  I.  576  n. 
by  administrator  pend.  lUCy  I.  594  n.,  611  n. 
by  ancillary  administrator,  I.  612  n. 
by  predecessor,  deed  by  successor,  II.  113  n. 
application,  when  made.  III.  168  n. 

by  whom  made,  III.  171  n. 
what  may  be  sold,  III.  173  n.,  179  n. 
application  of  proceeds,  II.  225  n..  III.  138  n.,  178  n. 
denied,  when,  III.  180  n. 
liability  of  surety  for  proceeds,  I.  638  n. 

on  bond,  I.  641  n. 
devastavity  if  unnecessary,  II.  625  n. 
removal  for  failure  to  sell ,  I.  707  n. 

SANITY.    (See  Lunatic.) 
presumption  of,  I.  21. 

SATISFACTION, 

of  debts  by  legacies,  II.  609,  et  seq. 
general  rale,  II.  609. 

exceptions,  II.  610 — 615. 

when  presumption  counteracted  by  context,  II.  615. 
by  parol  evidence,  II.  617. 
recital  of  amount  of  debt  by  testator,  II.  615,  616,  6^20.       , 
of  portions  by  legacies,  II.  614 — 616. 
distinction  between,  and  ademption,  II.  616  u.,  646,  i^i'd.,  n. 

SATISFIED  TERMS,  III.  122. 

SAVINGS  BANK, 

when  representation  not  necessary  to  depositor  in,  I.  551.     (See  also,  I.  549. 
deposit  passed  by  what  form  of  gift,  II.  461  n.,  469  o.,  472  n.,  486  n.,  489  n. 

SCANDALOUS  PASSAGES, 

in  will  may  be  expunged  from  probate,  I.  455. 

SCHOOL, 

public  elementary,  gift  of  land  for,  exempt  from  Mortmain  Acts,  II.  291. 
when  gift  for  support  or  erection  of,  void  under  Mortmain  Acts,  II.  128. 
legacies  of  books,  etc.,  to  endowed  schools  not  liable  to  duty,  III.  82. 
gift  for,  is  a  charity,  when,  II.  304  n.,  305  n.,  317  n. 

8C1BE  FACIAS.    (See  ExKcmoN,  REvn'OE.) 

sembley  intended  to  be  abolished  by  Judicature  Act,  III.  140  n. 

formerly  the  method  of  reviving  a  judgment  after  death  of  testator,  III.  551,  et 

9eq, 
execution  now  obtained  under  Order  XLII.  r.  23 ...  II.  95,  III.  552.     (See  Ex^ 

SCUTION  and  III.  241,  etgeq.) 
against  executor  of  a  Judge  to  oertny  bill  of  exceptions,  III.  ^  6. 

lies  against  heir  for  recognizance  of  ancestor,  III.  140  n. 
practice  in  the  United  States,  II.  101  n.,  103  n. 
judgments  revived  by,  II.  114  n.,  225  n. 
dispenses  with  presentment,  II.  242  n.,  243  n. 

8CIBE  FIERI  INQUIRY, 

nature  and  origin  of,  HI.  548.    (See  Remedies.) 
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SCOTLAND.     (See  DoMiciL.) 
tMtator  domiciled  in, 

by  21  &  22  Vict.  c.  56,  8. 12,  Scotch  conAnnaiioii  produced  in  Prottata  Ckmit 
and  sealed  there  to  have  the  effect  of  probate,  I.  434. 
and  ezecotor  has  the  power  of  an  ordinary  Enislish  execator,  I.  435  n. 
proof  of  Scotch  law  aa  to,  I.  605  n. 
nattve  of,  domiciled  here, 

by  what  law  his  will  was  constmed  before  Ang.  6, 1661. . .  L  441,  442. 
since  Ang.  6, 1861. . .  L  446. 
proTision  of  Statute  of  Mortmain,  as  to  lands  in,  II.  309. 
Scotch  heritable  bond  descends  to  heir,  II.  2  n. 

heir  not  put  to  election  as  to,  II.  770. 
right  of  relief  of  Scotch  heir  paying  bond  debts  available  against  personal^  in 
England,  III.  147  n. 

SEALED  PACKETS, 

cannot  be  delivered  by  executor  unopened,  I.  470. 

SEALING.     (See  Will,  form  and  manner  of  mioking. ) 

of  will  not  sufficient  signature  within  Wills  Act,  I.  106. 
on  will,  when  necessary,  I.  107  n. 
unnecessary  addition  of,  to  will,  I.  151  n. 

SEIMEN.    (See  Nuncupative  Will.) 
wills  of,  I.  69, 170-173,  473,  et  seq. 

mode  of  executing,  stat.  28  &  29  Vict  c.  72 ...  I.  473,  el  aeq, 
made  on  same  instrument  as  power  of  attorney,  void,  I.  69,  474. 

so  on  different  instrument,  I.*  70. 
made  as  security  for  debt,  invalid,  I.  70. 
in  favor  of  creditor  may  be  good,  I.  70. 

mere  existence  of  relation  of  seaman  and  agent,  will  not  annul,  I.  70. 
'  knowledge  of  contents  must  be  shown,  I.  70,  416. 
exception  in  WiUs  Act  as  to  nuncupative  wills  of,  I.  170—173, 473,  et  seq, 
who  are  **  mariners  or  seamen  "  within  these  exceptions,  I.  172. 
when  **  at  sea  "  to  justify  nuncupative  will,  I.  171  n.,  172  n. 
probate  of, 

provisions  of  stat.  28  &  29  Vict.  c.  72 ...  I.  473,  ef  9eq, 

who  are  seamen  and  mariners  within  this  Act,  I.  473. 
exempt  from  duty  where  testator  dies  in  service  of  Her  HigeB^,  I. 

738. 
when  probate  unneoessaiy,  I.  547. 
^  when  made  in  favor  of  agent,  I.  416. 

merchant  seamen,  I.  478.     (See  I.  549.) 
administration  to,  I.  547,  et  eeq, 

definition  of,  for  this  purpose,  I.  547,  tbid,,  n. 
where  representation  obtained  by  creditor,  I.  547. 
payment  of  debts  where  no  representation,  I.  548. 
when  representation  not  necessary.  I.  547,  548. 
exemption  from  stamp  duty,  I.  648. 
deposit  in  seamen's  savings  banks,  I.  549. 

SECURITIES  FOR  MONEY, 

when  legacy  of^  specific,  II.  442—450. 
what  passes  by  bequest  of,  II.  476,  489  n. 

SECURITY, 

when  legatee  must  give,  against  contingent  debts,  11.  654. 
when  plaintiff  must  give  for  costs.  III.  468. 
by  executors,  statutes  requiring,  I.  623  n. 

for  poverty,  I.  624  n. 

non  residence,  I.  624  n.,  625  n. 

additional,  I.  634  n. 
by  life  tenant,  when  to  be  given,  II.  706  n. 
on  payment  of  legacy  to  minor,  II.  712  n. 

SEDUCTION, 

when  action  survives,  II.  26  n. 
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"SEIZED," 

constraction  of  word,  II.  329  n. 

SELECliON, 

right  of,  by  execator,  II.  130. 

right  of  legatee,  of  a  certain  nnmber  of  stock  or  articlee,  II.  766. 

power  of,  from  a  class,  not  exercised,  II.  394 — 396. 

of  charitable  use,  power  of,  II.  318  n. 

SEPARATE  PROPERTY, 

of  wife,  I.  869,  et  aeq.    {See  Husband  and  Wife.) 

SEQUESTRATION, 

writ  of,  suspended  by  death  of  person  issuing,  II.  96  n. 

SERVANT, 
,  executors  of  masters  cannot  enforce  contract  of  service,  11.  3  n.,  38. 
wages  of,  whether  entitled  to  precedence  of  payment  by  executor,  II.  222,  ibid,,  n. 
how  fiir  extinguished  by  legacy,  11.  613,  Und,,  n. 
legacies  to,  not  entitled  to  priority  of  payment,  II.  671. 
who  entitled  under  the  description  of  **  servants  "  in  a  will,  II.  421. 
when  executor  must  dismiss,  III.  327  n.,  425  n. 

SET-OFF, 

in  actions  by  executors, 

provisions  of  Order  XIX.  r.  3 ...  III.  454. 

in  an  action  by  executor  in  his  own  name,  defendant  cannot  set-off  a  debt 
due  from  testator,  HI.  455. 
sembie^  decisions  on  old  statutes  of  set-off  will  still  apply  except  where 

the  equity  rule  is  different,  III.  454. 
rule  in  equity,  III.  455  n.,  456,  457. 
rale  in  the  United  States,  III.  476  n. 

claims  barred  by  non-claim  ibid.,  II.  235  n. 
by  limitation,  III.  477  n. 
by  dis-allowance,  II.  251  n. 
acquired  after  decedent's  death,  III.  478  n. 
when  a  counter-claim  cannot  be  made,  III.  455  n.,  456 
what  constitutes  an  equitable  set  off,  III.  456  n. 
with  respect  to  ground  rent,  III.  455. 
judgments,  III.  457. 

in  answer  to  the  plea,  the  executor  may  give  in  evidence  the  advance  of 
money  by  him  aa  exeeutoTf  to  the  defendant.  III.  458. 
in  actions  againtt  executors,  III.  532,  533  n.,  563  n. 

defendant  cannot  set-off  a  debt  due  to  himself.  III.  532. 

debt  barred  by  limitation,  III.  570  n 
in  suits  in  equity  by  executors,  III.  481,  482. 
in  suite  in  equity  against  executors,  III.  611  u. 
by  executor  against  legatee, 

for  debt  due  to  testator,  II.  619—624  n. 

qucere  whether  right  exists  against  sped  Ac  legatee,  II.  624. 
cannot  set-off  aftor  appropriation  of  assets  for  legacy,  II.  ^87  n. 
where  executor  may  set-off  debt  due  from  husband  to  testator  against 
legacy  to  wife,  II.  623. 
by  administrator  against  husband  of  next  of  kin,  II.  623. 

SETTLED  ESTATES  ACTS, 

proceeds  of  sale  of  land  under  are  not  converted  into  personalty,  I.  785  n     (See 

CONYBBSIOX.) 

SETTLEMENT, 

when  an  executor  or  administrator  will  gain  under  Poor  Law  by  residing  on 
leasehold  of  testator,  I.  771. 
not  gained  by  residence  in  a  windmill  not  affixed  to  freehold,  I.  852  n. 
on  wife, 

effect  of  ante-nuptial  to  protect  the  property  in  her  favor,  I.  873 
poet-nuptial,  I.  874. 
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SETTLEMENT.— Con<i»tt«d. 

when  void  under  Bankrnptcy  Act,  I.  873  n.,  874  d. 
widow's  claims  under  the  Statute  of  Distributions  barred  by,  II.  85^^. 
voluntary  under  stat.  27  Eliz.  c  4 ...  I.  874  n. 
to  defraud  creditors  under  stat.  13  Eliz.  c.  5 . . .  I.  874  n. 
wife's  equity  to,  11.  731,  et  seq,     (See  Paymbnt  of  Leoacies.) 
strict,  gift  to  daughters  '*  to  be  settled  on  them  strictly,'*  II.  337. 
executor  or  administrator  not  to  be  protector  of  in  respect  of  estate  as  soch, 
L  771. 

SEVERAL  EXECUTORS.    (See  EXECUTOR  AND  Co-EXECUTOBS.) 

SEVERANCE, 

words  of,  II.'  810,  et  eeq.    {See  Tenants  in  Common.) 
what  will  effect,  II.  821. 

SHAREHOLDERS.     (See  Shabes.) 

in  public  companies,  liability  of  executors  of,  III.  250 — 253,  307. 

SHARES.    (See  Company.) 

whether  real  or  personal  estate,  II.  36 — 38. 

action  to  recover  price  paid  for  on  faith  of  fraudulent  prospectus  lies  for  adminis- 
trator, II.  5. 

in  railway  company  when  they  must  be  converted,  II.  701  n. 

or  stock  of  railway  company  not  transferable  by  one  of  several  executors, 
n.  144  n. 

what  passes  by  bequest  of,  II.  476. 

when  bequest  of  specific,  II.  442,  et  aeq, 

when  executor  liable  for  contingent  liability  on,  II.  654.  (See  II.  796  n., 
IIL  238  n.,  307.) 

when  executor  liable  for  as  such,  when  personally,  III.  250 — ^253,  307. 

when  specific  legatee  of  entitled  to  have  them  fully  paid  up  out  of  estate, 
n.  765  n..  III.  269.     (See  also  III.  250—253.) 

liability  on  not  a  debt  till  call  made,  II.  796  n. 

liability  of  husband  for  calls  on  wife's  shares,  III.  273. 

SHEEP, 

what  passes  by  bequest  of,  II.  763.    (See  II.  741,  III.  102.) 

SHELLEY'S  CASE, 

rule  in,  whether  it  applies  to  personalty,  II.  377  n. 

SHERIFF, 

action  against,  by  executor, 

for  a  false  return  in  lifetime  of  testator,  IL  4. 

for  removing  goods,  before  testator  (the  landlord)  was  paid  a  year's  rent,  II.  5. 
action  against  executor  of, 

does  not  lie  for  an  escape,  III.  228. 

seeus,  upon  a  judgment  for  an  escape,  III.  229  n.,  239.      • 
lies  in  aesumpnt  for  money  levied  and  not  paid  over,  III.  230  n. 

SHROUD, 

property  in,  I.  846. 

SIGNATURE.    (See  Will,  form  and  fnanner  of  making,  WITNESSES.) 
before  Wills  Act,  I.  103  n. 

necessary  in  case  of  wills  under  Wills  Act,  I.  103. 
of  will  by  mark  sufficient,  I.  103—105,  114  n. 
to  what  part  of  will  signature  must  be  affixed,  I.  95  n.,  107 — 112. 
what  is  a  sufficient  signing  for  testator  by  "  some  other  person,"  I.  105,  114. 
where  the  will  consists  of  several  sheets,  I.  109  n.,  115. 

of  several  clauses  written  at  several  times,  I.  115. 
acknowledgment  by  witness,  I.  136. 
acknowledgment  by  testator  to  witness,  I.  120  n.,  126  n. 
indorsement  of  envelope,  I.  106  n. 
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SIMPLE  CJONTRACT, 

payment  of  debts  by,  II.  229,  et  seq,    (See  Debt.) 

distinctioD  between  debts  by,  and  specialty  debts  abolished,  II.  217. 
person  injured  by  decasUwU  is  simple  contract  creditor,  III.  606. 

SLANDER, 

action  for,  does  not  lie  for  ezecntor,  11.  3,  6,  26  n. 
nor  against  him.  III.  228. 

SLATE, 

writing  will  on,  I.  159  n. 

SLAVES, 

compensation  money  for  emancipation  of,  legal  assets,  III.  112  n. 

SOLDIERS.    (See  Nuncupative  Wills.) 

exception  in  Wills  Act  as  to  nuncupative  wills  of,  I.  169. 

who  are  within  this  exception,  I.  171. 
probate  or  letters  of  administration  of,  slain  in  battle  or  dying  in  service  of  Her 

Majesty  exempt  from  duty,  I.  738. 
pay,  etc,  or  not  exceeding  50/.,  how  paid,  I.  549. 
prize  money  of  deceased,  I.  549,  560. 
prize  money  of  foreigners  in  the  service  of  H.  M.,  when  paid  withont  letters  of 

administration,  I.  550. 
creditor  of,  taking  out  administration,  I.  551. 
priority  of  payment  of  their  regimental  debts,  II,  191. 
distribution  of  effects  of,  I.  551, 11.  192. 
do  not  change  tiieir  domicil  by  service  abroad,  II.  922  n. 

SOLEMN  FORM, 

probate  in,  I.  391,  et  seq,    {See  Pbobate,  manner  of  obtaining, ) 

SOLICITOR.    (See  Attorney,  Costs.) 

making  a  will  in  his  own  favor,  I.  62,  67  n.,  162,  el  seq.^  413,  657  n.,  662  n.,  III. 

644. 
witness  to  a  will  loses  benefit  of  direction  that  he  may  charge  as  executor  against 

the  estate,  II.  269  n..  III.  426  n.,  644. 
his  authority  determined  by  the  death  of  his  client,  II.  99. 
has  no  lien  on  the  original  will  of  his  client,  I.  375. 
priority  in  payment  of  debts,  II.  189.     (See  UI.  297.) 
costs  of  where  improperly  employed  by  executor,  II.  193  u..  III.  313  o.,  494. 
negligence  by, 

when  action  for  survives /or  executor,  II.  12. 

action  for  survives  offainst  executor.  III.  222,  223. 

not  part  of  his  business  to  choose  a  valuer  for  intending  mortgagee,  IIL 
348  n. 
when  executor  liable  for  default  of.  III.  346,  el  seq.    (See  Devastavit.) 
liability  of  executor  to  pay  bill  of,  after  taxation,  III.  555. 
executor,  not  entitled  to  costs  of  professional  services,  III.  425—428,  645. 

unless  incurred  in  a  suit  where  he  acts  for  himself  and  co-executors,  III. 
427  ibid.,  n.,  644,  645. 

entitled  to  costs  of  furnishing  accounts.  III.  601. 
executor  of, 

must  now  deliver  a  bill  before  commencing  action,  III.  450. 

the  bill  may  be  taxed,  III.  460. 

when  executor  liable  to  costs  of  taxation,  III.  450. 
claim  of,  must  be  presented,  II.  231  n. 

SON.  ELDEST, 

when  younger  child  considered,  U.  365,  et  seq, 

"SOUND  MIND  AND  MEMORY." 
**  sound  memory  "  defined,  I.  25  n. 
unsound  mind  defined,  I.  46  n. 

SOVEREIGN.     (SmKing,  Queen,) 
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SPECIAL  ADMINISTRATOR, 

may  appeal  as  general  administrator,  II.  101  n. 
snooeeded  in  all  rights  by  general,  II.  113  n. 

SPECIAL  CASE, 

execators  may  obtain  opinion,  etc.  of  Conrt  by,  III.  603. 

SPECIALTY, 

debts  by,  II.  211  n.,  217.    {See  Debt.) 

distinction  between,  and  simple  contract  debts,  as  to  priority  of  payment 
abolished,  by  32  &  33  Vict  c.  46 ...  II.  217. 

SPECIFIC  LEGACY, 

definition  of,  H.  436,  t&ul.,  n. 

distinction  between,  and  demonstrative  legacy,  II.  439. 

and  gift  for  specific  purposes,  II.  061  n. 
ezeca tor's  power  to  alien,  II.  120,  ifrtil.,  n. 

qpimrtj  whether  executor  can  confer  good  title  to,  after  assent  on  alienee,  II.  120  n 
nature  and  incidents  of,  II.  436,  et  seq.j  741  n. 
of  money,  debts,  etc.,  II.  440. 
of  stock,  shares,  etc.,  II.  442,  el  seq, 

parol  evidence  as  to,  II.  448. 
of  goods  in  a  particular  place,  II.  453,  465,  et  Beq,f  762. 

ademption  of  such,  II.  637 — 639. 
right  in  a  legatee  to  select  a  certain  number  of  a  stock  of  articles,  II.  766. 

such  as  he  pleases  of  a  stock  of  articles,  II.  766. 
of  debts  and  securities,  II.  448 — 450. 
bequests  connected  with  the  realty,  II.  450^451. 
bequests  contained  in  a  residuary  clause,  II.  452. 
in  a  residuary  clause  enumerating  particular  things,  II.  454. 
bequests  of  general  personal  estate,  IL  453. 

residuary  bequest  to  one  for  life,  remainder  over,  II.  455—460. 
bequest  in  the  nature  of,  II.  440. 
subject  of,  in  all  respects  equally  liable  to  testator's  debts  as  the  rest^of  tn» 

property,  II.  438  n.,  653,  661  n. 
legatee  entitled  to  interest  on,  II.  438  n.,  741.     (See  Interest.) 
when  legatee  entitled  to  increase  of,  11.  741,  762--766 

bonuses  occruing,  II.  765. 
by  Stat.  1  Vict.  c.  26,  s.  24,  the  will  shall  take  efieot  as  if  executed  immediately 
before  the  death  of  the  testator,  II.  762.     (See  I.  258—261.) 

when  bequest  may  be  confined  to  the  date  of  the  will,  II.  764,  764  n. 
not  to  be  sold  by  executor,  without  necessity,  II.  765. 
of  an  unopened  packet,  II.  766. 

payment  or  delivery  of,  II.  457  n.,  760,  el  8eq,    (See  Payment  op  Legacies.) 
qumref  whether  executor  has  right  of  retainer  or  set-off  against,  for  debt  due  from 

legatee,  II.  624. 
executor's  liability  to  exonerate,  n.  765  n..  III.  209, 267—270.  Cf.  HI.  249—253. 
ademption  of,  II.  437  n.,  633,  et  aeq.    (See  Ademption.) 

action  at  law  lies  for,  after  assent,  III.  517. 

» 

SPECIFIC  PERFORMANCE, 

action  by  personal  representative,  II.  25  n. 

against  executor  for,  does  not  bind  heirs,  I.  336  n. 

STAMPS.    (See  Estate  Duty,  Legacy  Duty,  Probate  Duty,  Succession  Duty.) 
on  bond,  necessary  administration  expense,  II.  194  n. 

**  STATEMENT  OF  CLAIM.*'     (See  Remedies.) 

opinion  of  Court  may  be  obtained  on,  under  Trustee  Relief  Acts,  III.  503. 

STATUTE, 

penal,  action  apon»  does  not  survive  against  executor,  III.  229. 
of  limitations,  III.  563n„  etseq.    (See  Limitations.) 

STATUTE  MERCHANT, 

estate  by,  goes  to  executor,  I.  811. 
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STATUTE  BiERCHANT^— am/tntt«f . 

liability  of  executor  upon,  III.  232,  223,  240. 
description  of,  II.  205. 
now  obsolete,  II.  205. 

its  rank  as  to  payment  by  executor,  II.  205,  207. 

void  for  want  of  formalities,  ranks  as  a  bond,  II.  2(  7. 
joint  and  several  statute,  II.  207. 
for  the  payment  of  money  at  a  future  day,  II.  207,  218. 
on  a  contingency,  II.  207. 

STATUTE  STAPLE, 

estate  by,  goes  to  executor,  I.  811. 
liability  of  executor  upon,  III.  222,  223,  239 
description  of,  II.  205. 

now  obsolete,  II.  205. 

its  rank  as  to  payment  by  executor,  11.  205,  207.     {See  Statute  Meb- 

CHANT.) 

recognizance  in  nature  of,  II.  206. 

STATUTES.    (See  Statute  Index.  ) 

STAY  OF  EXECUTION, 

when  it  may  be  granted,  HI.  469. 

STAY  OF  PROCEEDINGS, 

after  commencement  of  administration  action,  III.  615—617.  (See  Adminis- 
tration Action.) 

defendant  not  entitled  to,  till  plaintiffs  give  security  for  costs  where  one  abroad 
and  the  other  insolvent.  III.  468  n. 

Court  will  order,  where  executor  sues  without  obtaining  probate,  III.  454. 

STEP  CHILDREN, 

not  included  in  gift  to  **children,''  II.  362  n. 
to**  relations/'  II.  395  n. 
to  "  family,"  II.  406  n. 

STEPMOTHER, 

has  no  claim  under  Statute  of  Distributions,  II.  903. 

STIRPES,  PER.    {See  Per  Capita.) 

*•  STOCK  IN  FOREIGN  FUNDS/* 

what  passes  by  bequest  of,  II.  475  n. 

STOCK  IN  PUBLIC  FUNDS.     {See  Shares,  Railway  DEBENTrRES.) 
personal  estate,  II.  37. 

transfer  of,  how  to  be  made  by  executors,  II.  38. 
bank  not  bound  to  transfer  till  probate  registered,  II.  3d. 

may  require  all  executors  to  join  in  transfer,  II.  38, 144. 
the  stock  does  not  vest  in  the  devisee  until  the  executor  assents,  II.  'SS,  679. 
laches  by  neglect  to  invest  legacies  directed  to  be  laid  out  in  stock,  II,  711. 
what  amounts  to  a  specific  legacy  of,  II.  442,  et  seq. 
what  passes  by  bequest  of,  II.  475,  et  seq, 
rights  of  executors  with  respect  to,  II.  38,  679. 

transfer  at  the  bank  into  their  names,  II.  679. 
where  administrator  durante  absentia  party  to  a  suit,  may  be  transferred  into 

name  of  Paymaster  General  to  abide  order  of  Court,  I.  597. 
executor  returning  to  be  made  party  to  such  suit,  I.  597. 
dividends  of.    {See  Dividends.) 

not  apportionable  at  common  law,  II.  43. 

now  apportionable  by  Apportionment  Act,  II.  43. 
loss  of  assets  by  fall  of.  III.  336.    (See  Investments.) 

when  executor  liable  for,  III.  337. 
bonus  on  Bank  stock, 

passes  to  legatee  of  capital,  II.  764. 
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STOCK  IN  PUBLIC  FUNDS.— Om/tntceii. 

Btanding  in  luune  of  lunatic  executor,  etc.,  how  transferred,  13  A  14  Tict.  c. 
60. . .  lU.  599. 
executor  abroad,  etc..  III.  599. 
East  India,  what  anthorized  fbr  tmstee  inveetmente,  III.  338,  339. 

STOCK  IN  TRADE, 

what  jMMBee  by  description  of,  II.  471  n. 

STOCK  OF  RAILWAY  COMPANY, 

one  of  two  executors  cannot  transfer,  II.  144  n. 

what  words  will  pass  it,  II.  476.     (See  II.  636  u.) 
gift  of  when  specific,  II.  442,  et  seq. 

STOCK  ON  FARM, 

what  passes  by  description  of,  I.  839,  II.  471. 
legatee  for  life  entitled  to  immediate  delivery,  II.  457  n 
absolute  interest  when,  II.  707  9. 
should  give  inventory,  II.  457  n. 
accountable,  II.  457  o. 
included  in  what  gifts,  II.  460  n. 

STOCKBROKER, 

liability  of  executor  for  default  of,  III.  346—352. 

STOCKHOLDER, 

representative  of,  may  vote  on  foreign  stock.  III.  135  n. 

STOCKS, 

transfer  of  by  foreign  executor,  I.  436  n.,  II.  132  n. 

domiciliary  administrator,  I.  436  n.,  II.  132  n. 
what  reduces  wife's,  to  possession,  II.  74  n.,  75  d. 
title  of  purchaser  from  representative,  II.  136  o.,  137  n. 
inventoried  as  worthless,  executor  not  chargeable,  II.  183  n. 
gift  of,  when  specific,  II.  442  n. 
included  in  gift  of  property,  II.  461  n. 
what  gifts,  II.  462  n.,  465  n. 
gifk  of,  include  what,  II.  476  n. 

income  or  dividends  of,  II.  481  n.    * 

STOP  ORDER, 

not  obtainable,  if  probate  stamp  insufficient,  I.  749  n. 

STREAM.    (See  Watsboousse,  Action,  Remedies,  Tobt.) 
action  for  obstructing,  etc.,  II.  6,  III.  228,  233,  234,  n. 

STRICT  SETTLEMENT,  II.  337.    (See  Settlement.) 

SUBLESSEE, 

executor  of,  suing  for  rent  accrued  since  testator's  death  must  allege  quanium  of 
testator's  estate,  II.  40. 

SUBPCENA, 

may  be  issued  by  Registrar  of  Probate  Division  for  production  of  testamentaiy 
papers,  I.  373. 
of  action  lies  against  executor  of  man  neglecting  to  appear  on,  III.  228. 

SUBROGATION, 

of  administrator  paying  another's  default,  I.  630  n. 

debt  of  supposed  decedent,  I.  679  n. 
of  administrator's  surety  against  his  estate,  I.  642  n.,  643  n.,  II.  227  n. 

paying  distributee,  I.  643  n. 

preferred  debt,  I.  643  d.,  II.  212  n.,  214  n. 
of  representative,  advancing  for  debts,  II.  226  n.,  227  n. 
of  surety's  administrator,  II.  227  n. 

of  children,  allowing  payment  of  mortgage  out  of  personalty,  II.  227  n 
of  relatives,  advancing  for  support,  II.  483  n. 
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SUBSTITUTED  CODICIL, 

reTocation  of  prior  codicil  by,  I.  219. 

SUBSTITUTED  EXECUTOR, 
appointment  of,  I.  285. 
in  what  cases  he  may  be  admitted  to  the  office,  I.  286. 

SUBSTITUTED  LEGACIES, 

doctrine  of,  II.  602,  el  seq.    {See  Cumulative  Lboacibs.) 
subject  generally  to  incidents  of  original  gift,  II.  609,  III.  95. 

SUBSTITUTED  LEGATEE, 

for  legatee  dying  before  the  legacy  becomes  vested,  II.  386,  393,  394,  416,  d  aeq., 

500—504,  708.     (See  LAPSED  LEGACIES.) 
when  " heirs,"  ''heirs  and  assigns,"  with  '* and "  or  ** or ''  used,  II.  499  n. 
when  **and  issue"  '*or  representatives,"  etc.,  used,  II.  502  n. 
issue  or  heir  of  related  legatee,  taking  by  statute,  II.  512  n. 
when  substituted  class  take  vested  remainder,  II.  540  n. 

SUCCESSION  DUTY,  III.  39,  et  seq.     (See  Legacy  Duty.) 
for  American  statutes.  (See  Succession  Tax.) 
16  &  17  Vict.  c.  51  (Succession  Duty  Act),  III.  39,  et  aeq, 
interpretation  of  terms.  III.  39. 

what  dispositions,  etc.,  shall  confer  successions,  III.  40— 45, 
duties  on  successions.  III.  45—48. 

on  transmitted  successions,  III.  47,  ibid.,  n. 

payable  in  respect  of  transferred  interests.  III.  48. 
what  are  such  interests,  III.  48,  49  n. 

on  successions  subject  to  charitable  trusts,  etc..  III.  49, 

payable  by  corporations,  etc,  taking  real  estate,  III.  54. 

when  to  be  paid,  III.  51. 

paid  by  mistake,  returned.  III.  57. 

a  first  charge  on  property,  III.  59. 

what  persons  accountable  for,  III.  60.     (See  III.  39,  90.) 
provisions  for  life  policies  and  past  obit  bonds,  III.  49. 
exemptions,  III.  45  n.,  50. 

leaseholds  not  chargeable  with  legacy  duty  as  personal  estate,  III.  50. 
legacies  payable  out  of  realty,  III.  34  n.,  37  n. 

interest  of  a  succession  in  real  property  to  be  considered  as  an  annuity,  III.  51. 
how  annuity  to  be  valued.  III.  55. 
how  personalty  to  be  assessed,  III.  55. 
properties  may  be  separately  assessed,  III.  60. 
rules  for  Taluing  land,  etc.,  III.  52. 
deductions  allowed.  III.  52,  ibid.,  n. 
rule  as  to  advowsons,  III.  52. 

as  to  property  subject  to  beneficial  leases,  III.  53. 

as  to  manors,  mines,  etc.,  III.  53. 
real  property  directed  to  be  sold  charged  as  personalty.  III.  54. 
personalty  to  be  invested  in  real  property  how  to  be  charged,  III.  55u 
allowance  for  fines,  etc.,  paid  by  successor,  III.  54. 

to  donee  of  general  power  of  appointment,  III.  56. 

for  incumbrances,  III.  55. 

in  respect  of  relinquished  property,  III.  57. 
no  allowance  in  respect  of  contingent  incumbrances,  unless  they  take  effect, 

IIL  57. 
gifts  firee  of  duty,  III.  90,  et  seq. 
commissioners : 

duties  to  be  under  care  of,  III.  45. 

may  compound  duty,  III.  58. 

may  receive  duty  in  advance,  III.  58. 

may  commute  future  duties.  III.  58, 

notice  of  succession  to  be  given  to,  and-  return  of  property  made,  III.  61. 

penalty  on  not  giving  notice  to,  III.  62. 
on  not  paying  duty,  III.  62. 

accounting  party  must  verify  accounts  if  required  by.  III.  62. 

may  appeal  against  assessment  of,  III.  62,  63. 
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SUCCESSION  DVTY. --Ckmtinued. 

receipt  of,  a  protection  to  bond  fide  purchasers,  III.  63. 
court  in  suits  for  the  administration  of  property  to  provide  for  payment  of  dnty, 

III.  «4. 
summary  proceedings  for  account  and  payment.  III.  64. 
limitation  of  time  for  recovering  by  Crown,  III.  98. 
real  estate  when  dischai^ged,  m.  98. 

SUCCESSION  TAX, 

American  statutes,  III.  1  n. 

what  property  is  subject,  III.  1  n.,  139  n. 
what  persons  are  subject,  III.  4  n. 
rate,  III.  6  n. 
interest,  Und, 
appraisement,  ibid, 
collection,  III.  7  n. 

SUGGESTION  by  executor,  etc.,  of  the  death  of  sole,  or  sole  surviving,  plaintiff, 
under  C.  L.  P.  Act,  II.  93.    (See  ExBCUTiON,  Judgment,  Revivor.) 

SUICIDE.     (See  Felo  de  se.) 

commission  of,  shortly  after  making  a  will  no  proof  of  insanity,  I.  21 

SUIT.     (See  Reuedibs.) 

SUMMONS.    (See  AnofiNisTBATioN  Action,  Obiginating  Summons,  Remedies.) 
new  trustee  can  be  appointed  and  vesting  order  made  on.  III.  600. 

SUPERSTITIOUS  USES, 

legacy  or  bequest  to,  void,  II.  282 — 284. 

what  are,  II.  282. 

gifts  to  void  by  1  Edw.  VI.  c.  14,  vest  in  Crown  beneficially,  II.  284. 

gifts  to  void  outside  the  statute  if  charitable  administered  cypr^  II.  284. 

if  not  result  to  next  of  kin  or  residuary  legatee, 
II.  284, 285. 

SUPERVISOR.     iSee  OVBBSEEB. ) 

office  of,  distinguished  from  that  of  executor,  I.  283. 

SUPPLYING  WORDS.     (See  Constbuction.) 

for  purposes  of  construction  of  a  will,  II.  332 — 337. 

SUPPORT.    (See  Maintenance.) 

in  house,  includes  repairs  thereon,  I.  651  u. 

of  wife  and  children,  when  child  leaving  home  loses,  II.  361  n.,  383  n. 

gift  for,  not  gift  of  income,  II.  463  n. 

does  not  confer  title,  II.  383  n. 

may  require  more  than  income,  II.  483  n. 

advanced  by  relatives,  II.  483  n. 

includes  what,  II.  483  n. 

lapses  when,  II.  497  n. 

charged  on  devise,  II.  559  n.  * 

allowance  for,  II.  865  n. 

SUPPRESSION  OF  WILL, 
indictment  for,  I.  374  n. 

SURETY, 

liability  of  executor  of,  III.  278. 

as  principal  debtor,  III.  133  n. 
in  joint  and  several  bond,  may  retain  out  of  his  principal's  estate,  if  his  execu- 
tor, n.  265. 
whether  a  joint  contract  can  be  considered  as  several,  in  favor  of  a  surety.  III. 
paying  a  joint  or  several  bond,  is  only  a  simple  contract  creditor  of  his  principal. 

II.  265,  ibid.,  n. 
paying  debt  after  death  of  principal  can  pray  administration  as  creditor,  I.  519. 


6ENEBAL  INDEX.  998 

BVRETY.—Qmtinued. 

to  administration  bond,  I.  515  o.,  614,  et  eeq,,  621  n.,  622,  628—644  n.     (See  Ad- 

HINI8TBATI0K,  Umd.) 

when  dispensed  with,  I.  618  n. 
jastification  by,  I.  619. 

liability  for  administrator's  debt.  III.  132  n.,  133  n. 
for  trust  property,  III.  137  n. 

for  debts  collected  as  agent  of  principal  administrator,  III.  134  n. 
for  assets  transferred  to  other  jarisdiction,  III.  135  n. 
~~  snooeesive  liability  for  devastayit,  III.  353  u. 
subrogation  of,  I.  642  n.,  643  n.,  II.  227  n. 
discbarge  by  non-presentment,.  II.  234  n. 
presentment  as  contingent  claim,  II.  253  n. 
cannot  compel  presentment  against  principal's  estate,  II.  239  n. 
may  apply  for  revocation  of  Administrator's  letters,  I.  708  d. 
or  set  np  their  invalidity,  I.  678  n. 
whether   mnst  be  resident  in  England  when  administrator   abroad,  I.   619, 

ihid»^  n.       \ 
corporation  accepted  as,  I.  623  n. 

SURRENDER, 
of  a  term, 

one  of  several  executors  may  accept,  II.  145  n. 

SURVIVAL, 

of  cause  of  action,  II.  91,  et  aej.,  III.  240.     (See  Reviyob,  Executiok. 

SURVIVING  PARTNER, 

winds  np  partnership,  III.  316  n. 
administration  by.  III.  317  n. 

SURVIVOR, 

the  word  construed  *' other,"  II.  336, 814—815. 

"  not  survive"  construed  "  die  in  the  lifetime  of,"  II.  336. 

of  a  class,  gift  to,  II.  395. 

vested  or  contingent  remainder,  II.  537  n. 

SURVIVORSHIP.    (5te  Action,  Husband  and  Wipe.) 
to  what  period  to  be  referred,  II.  812,  et  seq. 
as  to  residue, 

in  case  of  several  residuary  legatees,  II.  809. 
of  joint  tenant,  II.  809. 

of  tenants  in  common,  II.  810—811.     (See  II.  506.) 
of  gift  as  to  a  class,  II.  340  u.,  343  n.,  505,  816—820. 
of  several  executors,  II.  820, 
as  to  legacy  to  several,  where  one  dies  before  the  testator,  II,  505—500. 
as  to  accruing  shares,  II.  508. 
as  to  property  of  partners,  I.  775,  el  iteq,^  II.  48. 

and  other  joint  undertakings,  I.  776. 
as  to  monex  on  mortgage,  I.  776. 
as  to  executorship,  II.  146, 148,  et  ae^.,  592  n. 

of  one  of  two  persons,  who  perish  by  shipwreck,  or  other  common  death,  II.  497 
D.,  498.     (See  also  I.  493,  555,  II.  59,  582.) 

SYNDICS.    (See  Cobpobation.) 

appointed  to  receive  administration,  when  corporation  aggregate  appointed  execa* 

tors,  I.  270. 
grant  will  not  be  made  till  appointment  before  court,  I.  270  n. 

TAIL.    (See  Estate  Tail.) 

TAPESTRY,  passes  to  the  executor,  I.  857.    (See  Fixtubes.) 

TAX.    (See  Succession  Tax.) 

payment  of  taxes  on  land  by  executor,  II.  197  n.,  198  n. 
preference  as  debt  of  testator,  II.  198  n. 
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TAXATION.    (See  Costs,  Moderation,  Solicitor.) 

TEAZLES, 

whether  they  are  emblemento,  I.  836  n.   (See  Emblements.) 

TECHNICAL  WORDS, 

effect  of  nee  of  in  a  will,  II,  329,  379  n. 

TEMPORARY  ADMINISTRATION.     (See  ADMINISTRATION.) 
grant  of,  I.  577,  et  eeq,,  601,  et  eeq. 

TENANT.    (See  Landlord  and  Tenant,  and  Rent.) 

TENANT  BY  THE  CURTESY, 

right  of  ezecators  of  to  emblements,  I.  842. 
in  case  of  election,  II.  769. 

TENANTS  BY  THE  ENTIRETY. 
sarTiving  spouse  takes,  I.  794  n. 

TENANT  FOR  LIFE, 
execntor  of, 

liability  for  neglect  to  renew  a  lease,  III.  276. 

his  right  to  rent,  U.  42,  et  eeq,    (See  Apportionment.) 

to  damages  for  breaches  of  covenant  in  the  time  of  the  deceased,  II.  47. 
paying  compensation  under  Agricultural  Holdings  Act  entitled  to  charge  on 

holding  for  amount,  I.  843. 
right  of  to  fixtures  against  remainderman,  I.  862. 
of  personal  property,  remainder  over,  II.  456 — 458,  695,  et  eeq, 
•     a  person  taking  the  residue  for  life  is  entitled  to  the  proceeds  from  testator's 
death,  H.  695—697,  801. 
difficulties  in  the  application  of  this  doctrine,  II.  695 — ^705. 
where  the  bequest  is  of  things  ^m  ipso  usu  coneumuntur,  II.  707  n.,  708. 
of  wasting  securities,  II.  ^9,  et  eeq. 

of  leaseholds  sold  compulsorily  or  under  Settled  Estates  Act,  II.  703  n. 
where  expenditure  allowed  by  executor  for  preserving  property,  III.  503. 
duty  of  executor  to  convert  the  property  into  authorized  securities,  II.  699 
—705,  801.     (See  III.  337—341.) 
Rule  in  Howe  v.  Lord  Dartmouth,  II.  456—459,  701. 
consequence  of  neglecting  to  do  so.  III.  342. 
will  not  be  ordered  to  bring  fund  into  court  in  administration  actioo 

unreasonably,  11.  713  n. 
inventory  by  tenant  for  life,  II.  786. 

TENANT  PROM  YEAR  TO  YEAR, 
his  estate  goes  to  executors,  I.  813. 

TENANT  IN  TAIL.     (See  Estate  Tail.  ) 

TENANT  PUB  AUTER  VIE,  I.  814.     (See  Estate  pur  auier  me.)   ^ 

TENANTS  IN  COMMON.    (See  Joint  Tenants.) 
legacy  given  to, 

what  words  make  a  tenancy  in  Common,  II.  401  n.,  810 — 811. 

gift  to  two  or  more  as,  and  the  survivors  or  survivor  of  them,  II.  811,  ef  Mf. 

effect  of  death  of  one  before  testator,  II.  506,  810. 

effect  of  revocation  of  gift  to  one  of  several,  II.  506. 

construction  of  gift  to  heirs  as,  II.  330. 
personalty  in  common,  representative  takes,  I.  794  n. 
statute  abolishing,  joint  tenancy  II.  352  n.,  353  n. 

TENOR.    (See  Executor,  Appotntment  of. ) 
executor  according  to  the,  I.  278 — ^281. 

TERM  FOR  YEARS.    (See  Lease,  Estate.) 

trust,  limited  administration  for  assignment  of,  I.  605. 
attendant  on  inheritance,  III.  122. 
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TESTAMENT.    (See  Will.) 

definition  of  last  will  and  testament,  I.  4. 

inoffidoos  testaments,  I.  44. 

distinctiOD  between  testamentum  and  ultima  voiuntas,  I.  4  n. 

"TESTAMENTARY  EXPENSES," 
what  included  under,  II.  187,  and  n. 

TESTATOR, 

declarations  of,  when  admissible  in  evidence,  I.  424.    (See  Evidence.) 
intention  of,  II.  327.    (See  Intention.) 

THEN, 

construction  of  word,  II.  403  n.,  514  n.,  516  n.,  520  n.,  533  n. 

to  what  period  to  be  referred  in  a  bequest  to  persons  *' then  living,''  11. 
812  n. 

TIMBER.     (See  Tbebs.) 

TIME,   . 

from  which  a  will  speaks, 

as  to  estate  comprised  in  it,  is  from  death  of  testator  unless  contrarj  inten- 
tion appears  by  will  (1  Yict  c.  26,  s.  24),  I.  5,  260,  et  seq.,  II.  338,  444  n., 
641,  762,  et  eeq. 
what  will  amount  to  contrary  intention,  I.  260  n. 
construction  of  1  Vict.  c.  26,  s.  24 ...  I.  263. 
when  a  will  is  to  be  proved,  I.  378,  et  eeq.    (See  Probate.) 
when  executor  becomes  beneficially  entitled  to  estate  of  testator,  I.  769, 772—774. 
when  executor  becomes  liable  for  testator's  debts.  III.  589. 
of  vesting  of  legacies,  II.  516,  et  seq,    (See  Class,  Constbuction,  Lapsed 

Leqacies.) 
of  vesting  of  estate  of  executor  or  administrator,  I.  759 — ^764.     (See  Estate.) 

TITHES, 

lease  of,  goes  to  executor,  I.  813.     (See  Estate,  quantity  in poBsession.) 
when  successor  entitled  to,  of  emblements,  I.  841. 

apportionment  of  rent-charges  under  Tithes  Commutation  Act,  II.  44,  45. 
debt  for  not  setting  out  tithes  lay  for  executor,  II.  5,  6. 

not  against  him.  III.  200. 

but  he  was  liable  for  the  value.  III.  200. 
due  to  wife's  estate, 

when  they  went  to  husband's  executor,  II.  59. 
when  executor  was  considered  in  possession  of,  I.  764. 

TITLE, 

of  executor  derived  from  will,  I.  354. 
but  authenticated  by  probate,  I.  351  n.,  354,  III.  464,  et  seq, 
executor  can  confer,  on  assignee  of  assets,  II.  120,  et  eeq. 

when  executor  can  make  good,  to  real  estate,  I.  777,  et  eeq,    {See  ESTATE,  quantUy 
in  pweession,) 

TOLLS, 

of  a  lighthouse,  lease  of,  held  a  chattel  real,  II.  37  n. 

not  liable  to  legacy  duty.  III.  77. 
whether  within  Mortmain  Acts,  II.  126  n. 

TOMBSTONE.     (See  MONUMENT.) 
property  in,.  I.  846,  ibid.,  n. 
whether  an  allowable  funeral  expense,  II.  168,  171  n.,  172  n. 

TONTINE, 

no  succession  between  subscribers  to,  within  Snooession  Duty  Act,  III   49  n. 

TORTS.   (See  Action,  Estate,  quantity  in  action,  Remedies,  Executor,  Liability.) 
in  testator's  time, 

action  for  when  it  lies /or  executor,  II.  S,et  eeq,,  20  n. 
lies  where  personal  estate  of  less  value,  II.  4. 
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instances  of  such  cases,  II.  4,  5. 
no  action  lies  generally  for  torts  to  person,  II.  6. 
instances  of  sach,  II.  6. 

exceptions  introduced  by  Lord  Campbell's  Act,  II.  8—11. 

by  Employers'  Liability  Act,  II.  12. 
no  action  lies  for  breach  of  promise  of  marriage,  II.  14. 
action  for,  to  freehold  generally  does  not  lie,  II.  6,  7. 

exception  introduced  by  3  &  4  Will.  IV.  c.  42 . . .  II.  6.     (,8ee  II.  6  n.) 
action  for,  to  chattels  rea],  whether  it  lies,  II.  8,  8  n. 
in  executor's  time, 

action  for,  lies  for  executor,  II.  77,  et  seq, 
whether  he  has  been  in  possession  or  not,  II.  77. 
may  sue  in  his  own  name  or  in  representative  chiyracter,  II.  78. 

or  in  both,  II.  82. 
in  testator's  time, 

against  executor,  III.  228,  et  seq,,  287  n. 

lies  where  damage  to  personal  estate,  III.  229,  i&ul.,  n.,  232  n.,  234  n. 
does  not  lie  for  torts  to  estate  or  person  at  common  law,  III.  228. 
statutory  exceptions,  III.  229,234. 

actions  may  be  brought  against  executors  for  torts  to  realty  committed 
six  montiis  before  testator's  death  within  six  months  by  stat.  3  A  4 
Will.  IV.  c.  42 . . .  III.  234,  et  seq. 
remedy  may  sometimes  be  had  in  another  form,  III.  229,  et  seq, 

TRADE, 

interest  on  legacy  where  assets  employed  in  by  executor,  II.  748. 
profits  of,  carried  on  by  executor,  shall  be  assets  in  all  cases,  III.  102,  398,  el  seq. 
how  profits  of  a  business  are  to  be  estimated.  III.  398—402. 
executors  have  no  autJiority  to  carry  on  the  trade  of  the  testator,  III.  305 
what  is  meant  by  this  doctrine.  III.  311,  312,  495,  609. 
difference  between  executor  and  administrator,  III.  496. 
where  testator  authorizes,  III.  307,  et  seq,,  608,  009. 
liability  of  executor  continuing,  III.  305—312,  495,  609. 
liability  of  testator's  estate.  III.  307,  el  seq.,  495,  610. 
rights  of  creditors  of  executor  and    testator  inter  «,  I.  767  n..  III. 

305  n.,  306  n.,  306—309,  608—611. 
proper  procedure  for  creditor  of  testator.  III.  309,  611. 
procedure  for  creditor  of  executor.  III.  608,  609. 
executor's  right  of  indemnity,  III.  610. 

whether  creditors  of  executor  or  of  testator  entitled  to  conduct  proceed- 
ings, in.  611. 
sale  of  testator's  business  to  a  company.  III.  504. 
ooTenant  not  to  exercise, 

personal  to  testator.  III.  225. 

fixtures  used  in,  to  whom  they  belong,  I.  855,  et  aeq,    (See  Fixtubes.) 

TRADE  MARK, 

action  to  restrain  infringement  of,  lies  for  executor,  II.  5,  III.  481. 
also  for  slander  of,  II.  5. 

TRADE  UNION, 

when  representation  not  necessary  to  member  of,  I.  551. 

TRAITOR.     (See  Will,  who  is  capable  of  making.) 
formerly  incapable  of  making  a  will,  1.  91. 
unless  pardoned,  I.  91. 
may  be  an  executor,  I.  274. 
might  make  a  will  as  executor,  I.  91. 

TRANSFER, 

of  actions  against  executor  to  Chancery  Division  after  an  administraUoB  order, 

III.  452  n. 
of  administration  actions  to  Bankruptcy,  III.  619. 
of  actions  from  the  County  Court  to  the  Chancery  Division,  III.  669. 
of  actions  from  the  Chancery  Division  to  the  County  Court,  III.  669. 
of  actions  from  one  County  Court  to  another.  III.  670,  671. 
of  foreign  assets.  III.  135  n. 
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TRANSMISSION, 

of  ezecatorship,  I.  293,  et  »eq,    (See  Executor  of  Exbcutob.) 

TRAVERSE, 

of  inquisition  after  certiorari  by  ezecntor,  II.  96,  %bid.^  n. 

TREASURY  SOLICITOR, 
a  corporation  sole,  I.  510. 
administration  granted  to  where  crown  entitled  to  personal  estate  of  intestate, 

I.  510. 
administration  bond  not  given  by  bot  liable  as  if  it  were,  I.  615  n. 

TREES, 

when  they  pass  to  the  executor,  and  when  to  the  heir,  I.  833, 834,  834  n. 
action  for  cutting,  does  not  lie  for  executor,  II.  6,  24  n.     (See  1,  843  n.) 
when  trespass  de  b(mi$  asportaUs  may  be  maintained,  II.  6,  7. 
does  not  survive  against  executor,  III.  233. 

he  is  liable  in  an  action  for  the  value  arising  from  the  sale.  III.  233. 

TRESPASS.     {See  Tobts.) 
action  of, 

did  not  lie  for  executor,  etc.,  at  common  law,  II.  4, 20  n.,  24  n.,  28  n.    {See 
Action.) 
Stat.  4  Edw.  III.,  II.  4. 

lies  now  whenever  the  personal  estate  has  been  injured  by  a  tres- 
pass, II.  4,  5. 
does  not  lie  at  common  law,  for  trespasses  to  the  freehold  or  person 
of  testator,  II.  6. 
Stat.  3  &  4  Wm,  IV.  c.  42. .  .II.  8. 
when  it  lies,  de  bonis  aeportatia  ,  for  com,  grass,  trees,  etc.,  cut  and 

carried  away,  II.  6. 
whether  it  lies  for  torts  to  chattels  real,  II   8. 
for  torts  in  the  time  of  the  executor,  II.  77,  86  n.,  87  n. 
before  letters  granted,  II.  112  n. 
to  partnership  realty,  I.  793  d. 
does  not  survive  at  common  law,  against  executor,  III.  228,  230. 
for  mesne  profits.  III.  231.     {See  Mesnb  Pbofits.) 
amendment  of  law  by  stat.  3  &  4  Wm.  IV.  c.  42. . .  III.  234,  et  seg. 

TRIAL, 

motion  for  new,  cannot  be  made  by  executor  before  probate,  II.  96. 

TRINITY, 

persons  denying,  formerly  disabled  fh>m  being  executors,  I.  276  n 

TROVER, 

lie^  for  executor,  upon  conversion  in  time  of  testator,  II.  4, 20  n.,  27  n. 

lies  for  executor  or  administrator  of  undischarged  bankrupt  against  all  but 

assignee,  I.  762,  777. 
by  executor,  where  goods  are  converted  after  testator's  death,  II.  77,  78,  86  n. 
how  executor  may  declare,  II.  77,  78.     {See  II.  82.) 
against  legatee,  for  taking  legacy  without  assent,  II.  679,  684  n. 
does  not  survive  against  executor,  III.  228. 

but  he  may  be  sued  on  a  oonversion  in  his  own  time,  III.  229. 
when  money  had  and  received  will  lie.  III.  229. 
against  foreign  debtor,  for  conversion  in  oUier  state,  III.  134  n. 

TRUST.    {See  Tbustebs.) 

when  created  by  precatory  words,  I.  155  n.,  157  n.,  161  n. 
undisclosed  trusts  when  court  will  enforce, ,  I.  472,  ibid.y  n.,  II.  838. 

parol  evidence  as  to,  I.  472  n..  II.  838. 

whether  enforceable  where  cestui  que  trust  witness  to  wil],  II.  838. 
breaches  of, 

debts  by  simple  contract.  III.  606. 

liability  of  executor  of  trustee  for,  III.  238. 

what  acts  amount  to,  III.  321,  H  seq,    {See  Devastavit.) 
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TRUST.— Con/inwed. 

property  held  by  deoeaaed  as  trustee  not  liable  to  probate  daty,  I.  744,  et  My., 
760. 

goes  to  successor  in  trust,  II.  161  n.,  III.  137  d.,  138  n. 
to  survivor,  I.  796  u. 
to  personal  representative,  I.  796  n. 
is  not  assets,  II.  182  n.,  III.  137  n. 
debts  as  trostee,  preferred,  II.  214  n. 
must  be  presented,  II.  237  n. 
arising  from  office  of  executor, 

cognizance  of  courts  of  equity  of,  L  355,  III.  589. 

liability  of  executor  for  breaches  of.  III.  321,  el  seq. 
for  sale,  I.  778,  et  seq.,  II.  120,  et  seq,    (See  Estate,  quantity  in  po89es8Um; 
EXBCUTOB,  power  of, ) 
difference  between  it  and  a  power  of  sale,  I.  778. 
legacy  in  does  not  lapse  by  death  of  trustee  in  testator's  life,  II.  514 
securities,  III.  334,  n.,  337—341.    (See  In VBSTMENTS. ) 
equity  Jurisdiction  over.  III.  511  n.,  652  n. 

TRUSTEES.     (See  Lxmitatioks,  StattUe  of,  Trust.) 
distinction  between,  and  executors,  III.  322,  ibid,,  n. 
property  bequeathed  to  executors  as  trustees, 

taking  probate  is  an  acceptance  of  the  particular  trusts,  II.  600,  III.  321. 
revocation  of  appointment  as  executors,  no  revocation  of  that  as  trustees, 
III.  322  n. 
when  legatee  or  executor  declared  trustee  for  other  persons,  I.  657 — 662,  II.  406, 

407,  416,  420. 
vendor  or  vendee  of  land  held  a  trustee,  I.  784.     (See  Conysbsion.) 
estates  of  inheritance  vested  in  testator  as  sole  trustee  pass  to  his  personal  repre- 
sentative, III.  122.     (See  TRUST.) 
in  the  United  States : 

executor  as,  administrator  c.  t,  a,  succeeds  when,  I.  324  n.,  335  n.,  336  n.,  564  n. 
removal  of,  I,  324  n.,  722  n. 
renunciation  of,  I.  324  n.,  325  n.,  331  n.,  335  n. 

of  one  office  alone,  I.  325  n.,  329  n.,  335  n.,  336  n.,  714  b. 
acceptance  of,  I.  325  n..  329  n.,  331  n.,  336  n. 
bond  by,  I.  627  n.,  II.  317  n.,  717  n. 
testamentary,  jurisdiction  to  remove,  I.  693  n. 
causes  for  removal,  I.  702  n.,  704  n. 

non-acceptance,  I.  713  n. 
removal  of,  does  not  revoke  power  of  appointment  of  sacoeaaor,  I.  722  n. 
executor  in  will  as,  codicil  not,  II.  152  n. 
authority  of  co-trustees,  II.  152  n. 
executor  as.  by  implication,  of  gift  to  church,  II.  272  n. 

of  gift  for  life,  II.  7Q1  n. 
discretion  of,  II.  314  n. 
account  by,  required,  II.  317  n. 
appointed,  to  prevent  failure  of  trust,  II.  321  n.,  322  n. 

not  where  gift  indefinite,  II.  324  n. 
payments  by,  II.  717  n. 
infant  trustees,  order  of  the  Court  of  Chancery  in  respect  of  the  estates  of^  13  ft 

14  Vict.  c.  60,  and  15  and  16  Vict.  c.  55 . . .  III.  598,  599. 
lord  chancellor  may  make  vesting  and  other  orders  respecting  lands  or  stock  of 
lunatic  trustees,  III.  598. 
out  of  the  jurisdiction  of  the  court,  or  uncertain  whether  living  or  dead,  or 
refusing  to  transfer  stock,  etc..  III.  599. 
Act  for  relief  of  (10  &  11  Vict.  c.  96,  and  12  &  13  Vict.  c.  74),  HI.  496—902. 
payment  of  money  into  court  under,  III.  496,  497. 
«fund8  under  500/.,  III.  498. 
foreign  bonds.  III.  498. 
charity  funds,  III.  498. 
procedure  under.  III.  498,  499. 
investment  of  funds  paid  in.  III.  499. 
application  for  payment  out,  III.  499. 
costs  how  paid,  III.  500. 
trustees  should  not  pay  in  money  unnecessarily.  III.  500. 
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TRUSTEES.  --CknUinued. 

22  &  23  Vict.  c.  35  (Lord  St.  Leonards'  Act),  application  under,  to  court  aa  to 
management  of  trust  property,  III.  502. 
methods  of  procedure  under  this  act,  III.  502,  503. 

expenditure  authorized  out  of  capital  for  preserving  property,  III.  503,  504. 
sale  of  testator's  business  to  a  company,  III.  504. 
summons  proper  procedure  for  appointing  new  trustee,  III.  000. 

TURKEY.     {See  DoMiciL. ) 
'   will  of  British  subject  domiciled  in,  I.  441. 

TURNPIKE  BONDS, 

whether  real  securities,  III.  346  n. 

whether  they  ought  to  be  converted,  II.  458  n. 

whether  within  Mortmain  Acts,  II.  291. 

UNACCRUED  DEBTS, 

presentment  of,  statutes,  II.  237  n.,  245  n.,  253  n. 
retention  of  funds  to  secure,  statutes,  II.  237  n. 
rent  up  to  time  of  presentment,  II.  253  n. 

UNATTESTED  PAPER.     (See  Incorporation.) 
incorporation  of  with  will,  I.  139,  et  seq. 

UNBORN  CfflLD, 

refusal  to  probate  will  binds,  I.  674  n. 
revocation  of  probate  does  not  affect,  I.  711  n. 

UNCERTAINTY, 

inconsistent  wills  of  same  date  void  for,  I.  219. 
legacy  for  '*  next  of  kin,  or  heir-at-law,"  void  for,  II.  385. 
gift  of*  handsome  gratuity  "  to  executor,  void  for,  II.  600. 
appointment  of  executor,  void  for,  I.  287. 

UNCLE, 

his  degree  as  next  of  kin,  II.  905,  912  u. 

grandfather  preferred  to  him,  I.  500,  II.  905. 
great  grandfather  shall  share  with  him  in  distribution,  II.  905. 
so  shall  nephews  and  nieces,  II.  905. 

UNDUE  INFLUENCE.     (See  Will,  Influrnck.) 

UNINCORPORATED  SOCIETIES, 

cannot  take  devise,  when,  II.  271  n.,  272  n.,  321  n. 

when,  by  trustee,  I.  272  n. 

when,  as  trustee,  I.  272  n.,  321  n. 
subsequent  incorporation,  II.  272  n.,  274  n.,  312  n.,  321  n. 

UNITED  STATES, 

preference  of  debta  to,  II.  213  n.,  et  8^. 
can  take  by  devise,  when,  II.  274  u. 

UNITED  STATES  COURTS, 

local  letters  necessary  to  action  in,  I.  431  n. 

UNIVERSITIES, 

exception  in  the  Statute  of  Mortmain  in  favor  of,  11.  290,  309,  398. 

UNLIQUIDATED  CLAIMS, 
must  be  presented,  II.  237  n. 

"UNMARRIED," 

what  is  meant  by,  in  a  legacy,  II.  363, 591,  592. 

UNSOUND  MIND, 

person  of,     (See  Lunatic.) 


1000  GENEBAL    INDEX. 

USE  AND  HIRE, 

of  horse,  which  has  been  taken  by  testator,  action  lies  against  his  executor  te 
III.  230. 

USE  AND  OCCUPATION, 
action  for, 

lies  against  execotor,  who  has  had  the  mesne  profits  up  to  the  day  of  the  de- 
mise in  ejectment,  III.  231. 
but  not  after,  III.  231. 

relief  in  equity.  III.  231. 
executor  is  personally  liable  in.  III.  232,  269  n,. 

executors  chargeable  with  rent  for,  when  one  occapies  testator's  boildinflL 
II.  125  n. 

USURY, 

on  loans  by  executor  on  mortgage,  III.  365  n. 
on  loan  made  by  one  co-executor*  II.  154  n. 
allowance  of  payment,  in  account.  III.  366  n. 

UTENSILS, 

what  passes  by  description  of,  in  a  will,  II.  470,  471  n. 


VENDOR  AND  PURCHASER, 

property  contracted  for  by  testator  will  pass  by  description  of  it  as  his  aetoal 

property,  II.  405. 
conversion  in  equity  of  the  estate  contracted  for,  I.  784,  785,  III.  265. 
liability  of  executor  of  yendee  to  complete  the  purchase.  III.  265. 
when  executor  proper  person  to  convey  estate  contracted  to  be  sold,  III.  265. 
action  by  executor  on  contract,  II.  25  n. 
marshalling  assets,  with  respect  to  vendor's  lien,  III.  210.    {See  III.  158.) 

VENUE.     (See  CotJKTY  COUBT,  Tbansfbb.) 

VESTED  LEGACIES, 

doctrine  of,  II.  495,  eiseq,,  514,  ef  ieq,,  546  n.    {See  Lapsed  Legacies.) 

rules  for  determining  whether  vested  or  contingent,  II.  515,  d  seq, ,  555  n. 

divesting  of  vested  shares,  II.  356. 

vested  or  contingent  devises,  11.  548  n. 

when  '*  vested  '*  means  vested  in  possession  or  *'  jwyable,"  II.  336,  557. 

when  '*  indefeasible,"  IL  336  n.,  557. 

VESTING, 

order  may  be  obtained  on  summons.  III.  600. 

time  of.    (See  Class,  Constbuction,  Distbibution,  Lapsed  Legacies.) 

of  property  of  deceased  in  executor  or  administrator,  I.  759 — ^763.    {See  EffTATB.) 

difference  between  chattels  real  and  personal,  I.  764. 

Court  leans  in  favor  of  early  vesting,  II.  340  n.,  812  n. 

VILLEIN, 

was  capable  of  being  executor,  I.  273  d 
for  years  was  a  chattel  real,  I.  607  n. 

VOID  AND  VOIDABLE, 

grants,  distioctioo  between  where  probate  or  administration  reToked^  L  716^ 
et  seq, 

VOLUNTARY  CONTRACT, 

executor  not  bound  to  complete,  III.  277. 
bond  or  covenant  postponed  to  debts,  II.  217. 

but  must  be  paid  before  legacies,  II.  217,  652. 

VOLUNTARY  SETTLEMENT, 

property  passing  under  when  liable  to  probate  duty,  I.  732,  III.  37  n. 
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WAGER  OF  LAW, 
abolished,  UI.  517 


WAGES, 

debt  dae  to  serrants,  clerks,  or  workmen,  whether  entitled  to  priority.  II.  215  d., 
222. 
how  far  extingniehed  by  legacy,  II.  613. 
mnst  be  presented,  II.  236  n.,  241  n. 

WAIVER, 

of  lease  by  executor,  I.  814,  III.  257,  et  seq,    (See  Rent.) 

of  limitation  of  contest  of  probate,  I.  709  n. 

of  notice  etc.,  on  minor,  II.  101  n. 

of  filing  of  inventory,  II.  181  n. 

of  preference,  by  accepting  dividend  on  claim,  II.  216  n. 

of  defence  of  non  claim,  II.  243  n.,  246  n. 

of  presentment  of  claim,  by  administrator,  II.  246  n.,  247  n 

ef  rejection  of  claim,  II.  248  n. 

of  condition  snbseqnent  to  bequest,  II.  583  n. 

WARRANT  OF  ATTORNEY, 

when  executor  may  enter  up  judgment  on,  II.  97. 

when  judgment  may  by  entered  against  a  testator  on,  III.  555. 

WARRANTY, 

action  for  fidse,  continued  by  administrator,  I.  101  n 
none  at  administrator's  sale,  II.  133  n. 
presentment  of  claim  on  covenant  of,  II.  238  n. 

WASTE, 

by  executor  in  killing  game,  etc.,  I.  832. 

action  for,  does  not  survive  to  executor  at  common  law,  II.  6  n.  (See  Tort.) 
nor  against  him.  III.  232. 

but  an  action  lies  for  the  benefit  arising  from  the  sale  of  trees  cut,  II. 
6,  20  n.,  in.  232. 
or  ore  dug,  III.  232.     (See  III.  229  n.) 
so  a  suit  for  equitable  waste.  III.  233. 
by  limited  owner,  I.  834,  nn.    (iS^  III.  232  n.) 
whether  tenant  for  life  liable  for  permissive.  III.  232  n. 

WASTING  SECURITIES, 

conversion  of,  II.  699,  et  seq,    (See  Coxvebsion.) 

WATERCOURSE, 

action  for  diverting,  ^oes  not  survive  to  executor  at  common  law,  II.  6,  24  n« 

nor  against  him,  III.  228. 
exceptions  introduced  by  3  &  4  Will.  IV.  c.  42 .  . .  II.  8,  III.  234. 
so  of  an  action  for  polluting*  III.  234  n. 

WATERWORKS, 

shares  of,  whether  realty  or  personalty,  II.  37. 

WEAKNESS, 

of  understanding, 

what  is  sufficient  to  be  a  ground  of  incapacity,  I.  46  n. ,  48. 

•*  WEARING  APPAREL," 

gift  of,  furniture  does  not  include,  II.  468  n. 
does  not  include  watch,  II.  490  n. 
for  life,  absolute,  II.  707  n. 

WEST  INDIES.    (See  Colonies.  ) 

commission  allowed  to  executors  in.  III.  430. 


t* 


WHATEVER," 

of  property  remains,  II.  462  n. 
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"WHEN," 

as  determining  whether  legacy  Tested  or  contingent,  II.  514  n.,  516  n.,  520  o. 

WIDOW.    {See  Husband  and  Wife.) 

her  common  law  right  to  a  third  of  her  husband's  goods,  I.  2. 

republication  of  wUl  by,  I.  75. 

will  made  by,  during  coverture,  revoked  by  her  surviving,  I.  72  n.,  89,  248  n. 

unless  made  under  a  power,  I.  90. 

or  as  executrix,  I.  72. 
her  right  to  administration,  I.  489,  531  n.,  563  n.,  593  n.     {See  Aditikistba- 

TION,  grant  of  leUen.) 
her  right  to  her  chattels  real  after  her  husband's  death,  I.  8122,  et  seq, 

cfaoses  in  action,  II.  55,  et  seq. 

separate  property,  I.  869,  et  seq, 

paraphernalia,  I.  880,  ei  m^.,  III.  215. 
legacy  to, 

in  restraint  of  marriage,  II.  587,  ei  seq. 

in  lien  of  dower,  considered  as  a  purchase,  II.  669,  670  n. 

does  not  carry  interest  from  testator's  death,  II.  743. 

a  married  woman  by  the  description  of  **  widow,''  II.  433. 
her  right  to  dower,  II.  771. 

how  affected  by  Dower  Act,  II.  771. 

questions  of  election  in  effect  abolished  by,  II.  771. 
her  right  to  dower  not  affected  by  3  &  4  Will.  IV.  c.  104... III.  146  d. 
her  rights  under  the  Statute  of  Distributions,  II.  854,  et  aeq,    (See  DigrBlBU- 
TIOH.)     (See  11.  840  n.) 
a  child  shall  not  bring  in  his  advancement  for  her  benefit,  II.  881. 

WIDOWER.     (See  ADMINISTBATION,  Husband  and  Wife.) 
legacy  to  may  be  on  condition  restraining  marriagey  11.  590  n 

WIFE.    (See  Husband  and  Wife.) 
capable  of  being  legatee,  II.  477. 

bequest  to,  whether  it  extends  to  after-taken  wife,  II.  371.    (See  II.  431,  432.) 
to  divorced  wife,  II.  372. 
not  being  a  lawful  wife,  II.  432. 
not  entitled  under  gift  to  relations,  II.  397. 

nor  to  next  of  kin,  II.  398. 
who  entitled  under  gift  to  her  next  of  kin  as  if  she  had  died  unmarried,  II. 
400  n. 

WILD'S  CASE, 

rule  in,  II.  352,  377  n. 

WILFUL  DEFAULT. 

accounts  ordered  on  footing  of.  III.  435,  601y  etseq,    (See  Remedies.) 
executor  must  be  charged  with,  to  be  liable  on  a  deiaetavU,  III.  333.    (See  III. 
115  n.) 

WILL. 

mutual,  I.  9, 174,  236.     (See  Mutual  Wills.) 

duplicate,  I.  205,  375.     (See  Duplicate  Wills.) 

contingent,  I.  231.     (/See  Contingent  Wills.) 

nuncupative.,  I.  168,  el  seq,     (See  Nuncupative  Wills.) 

made  in  jest,  I.  151  n. 

of  seaukan  or  marine,  I.  473,  et  seq,     (See  Seaman.) 

of  soldier,  I.  169,  473.    (See  Soldiers.) 

may  be  deposited  during  lifetime  of  testator  under  control  of  court,  I.  378. 

OF  PBBSONAL  PROPEBTY, 

power  of  making,  has  existed  from  earliest  period,  I.  1. 
including  terms  for  years,  I.  2. 
not  at  common  law  of  the  whole,  unless  testator  died  without  either 

wife  or  issue,  I.  2. 
writ  de  rationdbUi  parte  howmim  for  wife  and  children,  I.  2. 
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WILL. — CofUinued, 

guery^  whether  this  waa  the  general  law  or  a  cnBtom  only,  I.  3 
the  law  DOW  altered,  as  a  man  may  bequeath  the  whole,  I.  3. 
termed  testom^n^um,  I.  4  n. 

definition  of  last  will  and  testament,  I.  4. 

operates  on  property  acquired  since  the  date  of  will,  1.  5.     {See  I.  260, 

efseg.,  U.  339,  641.) 
distinction  between  will  of  personal  property  and  will  of  lands  in  tins 
respect  before  Wills  Act,  I.  4. 
in  strictness  cannot  exist  without  the  appointment  of  an  executor,  I.  6.  dis- 
tinction between,  in  this  respect,  and  a  codicil,  I.  6. 
the  bare  nomination  of  executor  will  make  it  a  will,  I.  268.     {See  Will  of 

Land,  infra.) 
need  not  originate  with  testator  if  he  understand  and  adopt  one  proposed 

to  him,  I,  56  n. 
its  nature, 

different  from  a  deed,  though  it  be  sealed,  I.  8,  94  n.,  150  n. 
in  all  cases  a  revocable  instrument,  I.  9. 
cannot  be  joint  or  mutual,  I.  9. 

whether  such  a  will  can  be  enforced  in  equity  as  a  compact,  I.  174 
/  —176. 

WHO  18  CAPABLE  OP  MAKING,  I.    11,  rt  seq, 

aliens,  I.  12. 

the  king  or  queen,  1.  14. 
persona  incapable  from  want  of  discretion,  I.  16,  et  aeq, 
infants,  I.  16.    (See  Infant.) 
idiotSf  I.  17. 

who  are  considered  so,  I.  17. 

will  made  by,  void,  though  properly  made,  I.  18. 

deaf  and  dumb,  I.  18. 

deaf,  but  not  dumb«  I.  19. 
dumb,  but  not  deaf,  I.  19. 
blind  persons,  I.  19. 

what  formalities  necessary,  I.  19,  20,  414. 
persons  who  cannot  read,  I.  20,  44. 
lunatics,  I.  20,  et  seq,    {See  Lunatic.) 
persons  who  have  outlived  their  understanding,  I.  44. 
incapacity  from  old  age,  I.  44,  45. 
persons  in  extremia,  I.  48. 
persons  of  weak  understanding,  I.  48. 
persons  drunk,  I.  50. 

habitual  drunkards,  I.  50. 
part  of  a  will  established,  and  part  not,  in  cases  of  incai>acity  before 

Wills  Act,  I.  62. 
a  will  establifiOied,  though  attesting  witnesses  speak  to  incapacity,  I. 

43,  144,  410. 
inofficious  testaments,  I.  44. 
persons  incapaJbUe  fi'om  want  of  liberty  or  free  wiU,  I.  52,  et  aeq, 
will  obtained  by  force,  I.  53. 
will  obtained  by  fear,  I.  53. 

what  is  the  sort  of  fear  to  annul,  I.  53.' 
will  obtained  hj  frond,  I.  53. 

what  is  the  sort  of  fraud  to  annul,  I.  54. 

cannot  be  set  aside  in  equity,  I.  54,  657.     {See    Pbobate,  retfO' 
cation.) 
will  obtained  by  importunity,  I.  55. 

the  legal  acceptation  of  the  word,  I.  55. 
made  by  interrogatories,  good,  but  difficult  to  prove,  I.  56, 
will  obtained  by  infiuence,  I.  56—65,  80, 162,  412,  657  n. 
what  sort  of  influence  will  invalidate,  I.  57,  166. 
may  be  good  as  to  some  parts,  and  bad  as  to  others,  I.  61. 
will  of  seamen,  1,  69,  473,  478.       {See  SsAMEN.) 

made  on  same  instrument  with  a  warrant  of  attorney,  bad,  I.  69, 
474. 
or  on  a  different  instrument,  1.  70. 
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WILL.— Cbn/inu^df. 

made  as  security  for  debt,  void,  I.  70. 

bat  a  will  made  in  favor  of  his  creditor  may  be  good,  I.  70. 
will  of  feme  covert,  I.  70—90.    (See  Husband  and  Wipe.) 
will  of  alien,  I.  12  n.,  13  u. 
persons  incapable  from  criminal  conduct,  I.  91. 

traitors  aud  felons,  I.  91.     (See  Tbaitob,  Felon.) 

outlaws,  I.  9L    (See  Outlaw.) 

persons  excommunicate,  I.  92. 

persons  goilty  of  crimes  short  of  felony,  I.  93. 

FOBM  AND  MANNEE  OF  MAKING,  I.  94,  d  seq. 

difference  between  formalities  before  and  since  stat.  1  Vict.  c.  26. . .  I.  94. 
presumption  as  to  whether  a  will  without  date  was  made  befine  or  since 
the  Act  came  into  operation,  I.  101. 
writing, 

must  be  in,  I.  96. 

only  formality  necessary  before  1  Vict.  c.  26. . .  I.  94. 
or  printing,  I.  159  n. 
signature,  I.  103 — 115. 

before  Wills  Act,  I.  103  n. 

necessary  in  case  of  wills  under  Wills  Act,  I.  103.     ' 

how  to  be  made  under  Wills  Act,  I.  103 — 115. 

under  American  statutes,  I.  95  n.,  107  n. 
must  be  made  at  the  foot  or  end  thereof  by  the  testator*  I.  103. 
or  by  some  person  in  his  presence,  I.  103. 
what  is  sufficient  signature  by  such  person,  I.  106, 114. 
when  signature  valid  as  being  at  the  foot  or  end,  I.  107 — 112. 
when  signature  in  tesHmonimn  clause,  I.  110  n. 
by  mark  sufficient,  I.  104, 105. 
signature  under  assumed  name  held  sufficient,  I.  106. 
sealing  not  sufficient,  I.  106. 

whether  mere  acknowledgment  of  a  signature  suffices,  I.  llow 
where  will  consists  of  several  sheets,  I.  109  n.,  115. 

of  several  clauses  written  at  several  times,  I.  115. 
blank  spaces  in  body  of,  unobJectionable»  L  113. 
seal,  I.  9  n.,  107  n. 

date,  presumption  as  to,  I.  4  n.,  102  n. 
attestation,  I.  115—147. 

attestation  clause,  I.  133  n. 

in  case  of  wills  of  personalty  made  before  1st  Jan.,  1838. .  .1.  115  n. 

to  wills  made  on  or  after  1  Jan.  1838. .  .1.  116. 

what  is  a  sufficient  acknowledgment  of  signature  of  testator  to  the 

witnesses,  I.  119—124. 
how  and  when  the  witnesses  must  attest,  I.  97  n.,  125,  137  n. 
in  the  United  States, 

*^  credible  witnesses,"  I.  117  n.,  118  n. 
competent  witnesses  are  executors,  I.  119  n. 
not  legatees,  I.  119  n.,  II.  273,  et  seq.,  276  n. 
must   attest  after  testator  has  signed  or  acknowledged, 

I.  125. 
both  witnesses  must  be  present,  I.  125,  129  n. 
witnesses  must  attest  in  presence  of  testator  though  not  of  each 
other,  I.  116  n.,  117  n.,  125,  128—139  n. 
what  is  the  presence  of  a  testator,  I.  130,  131. 
form  of,  not  necessary  but  desirable,  I.  133. 
by  marksmen  sufficient,  I,  134. 
semble,  initials  sufficient,  I.  135  n. 
with  a  guided  hand  sufficient,  I.  135. 

but  not  by  seal,  I.  135. 
acknowledgment  of  signature  by  witness  not  sufficient,  I.  135. 
must  be  either  name  of  vritness  or  mark  intended  to  represent  it, 

I.  136. 
in  what  part  of  the  will  the  witnesses  must  sabacribe,  I.  136. 
effect  of  evidence  of  attesting  witnesses  as  to  the  circumstances  of 
attestation,  I.  144—146, 
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application  of  maxim  omnia  praesumuntur  rUe  ease  actOy  I.  145. ' 
witDeasee'  names  must  be  subscribed  for  purpose  oif  attesting  tes- 
tator's signature,  I.  147. 
unattested  papers  referred  to  by  will,  I.  139. 
a  will  cannot  create  a  power  of  disposition  by  a  ftituie  unattested 

paper,  I.  143. 
of  will  written  on  several  sheets,  I.  138. 
casual  omissions,  etc,  in 

whether  they  may  be  supplied  in  the  probate,  I.  421. 
form,  I.  147—154. 

testamentary  form  not  necessary,  I.  147. 

deed  poll  or  an  indenture  may  operate  as,  I.  149  n. 

the  supposed  exercise  of  a  power  may  operate  as  a  mere  will 
will,  I.  150. 
document  in  form  of  will  if  expressed  not  to  be  meant  as  such  not 

operate  as  will,  I.  154. 
testator  need  not  intend  a  testamentary  act,  I.  148. 
testator  in  a  subsequent  paper,  etc.,  he  has  bequeathed,  I.  154. 

but  the  instrument  must  depend  on  the  death  of  testator  for 
consummation,  I.  154. 
there  must  be  animus  tettandiy  I.  151  n. 
onus  of  proof  of  animus  testandi,  I.  153. 
will  made  in  jest,  I.  151  n. 
several  instruments  of  different  natures,  may  constitnte  a  will,  I.  139 

—142  n.,  148—155  n.,  154. 
and  probate  may  be  granted  to  all  the  executors  mentioned  in  the  sev- 
eral instruments,  I.  154  n. 
governed  by  what  local  law,  I.  679  n. 
language,  I.  155, 156. 

wishes  and  requests  suflScient,  I.  155.  i 

general  doctrine  as  to  what  precatory  words  create  a  trust,  I. 
155  n. 
may  be  in  any  tougue,  II.  156. 
how  foreign  language  to  be  regarded,  I.  157. 
effect  of  translation  in  probate,  I.  668,  669. 
materialB,  I.  158. 

will  written  in  pencil,  I.  156,  159  n. 

rules  as  to  alterations  in  pencil,  I.  160. 
written  on  slate,  I.  159  n. 

on  several  sheets,  I.  138 — 142  n.,  150  n. 
codicil,  part  of  will,  1.  6  n. 

may  validate  other  part,  I.  142  n. 
who  may  be  the  writer,  I.  162,  ei  seq,,  413—415. 
legatee,  I.  162—167. 

attorney  legatee,  I.  162 — 167. 

true  doctrine  as  to  proof  of  wills  when  so  prepared,  I.  164—167, 
412  n. 

PUBLICATION  OF, 

none  requisite  under  the  Wills  Act,  I.  99,  124. 
when  required  in  the  United  States,  I.  124 — 129  n. 
reading  to  witness,  I.  132  n. 

CONTENTS  OP, 

knowledge  of,  by  testator  formerly  presumed  on  proof  of  slgnatare,  I.  412. 
(ButMel.  412  n.)    (Sk  Fbatjd.) 

« 

BIVOCATIOK  OP,  I.  174,  et  seq. 

revocable  nature  of  a  will,  I.  174. 

whether  mutual  wills  revocable,  I.  174 — 176. 
covenant  not  to  revoke,  I.  177. 
not  affected  by  subsequent  insanity  of  testator,  I.  21  n. 
where  legatee  has  been  induced  by  will  to  render  services  to  the  testator, 

I.  178  n.     (-Steelll.  276.) 
dependent  relative  revocation,  I.  199,  et  seq,,  230. 
enactments  in  1  Vict.  c.  26,  respecting,  I.  178. 
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in  the  United  States, 

ontmiw  revoeandi  necessary,  I.  174  n. 

intention  alone  insufficient,  I.  174  n.,  179  n.,  189  m. 

testator's  declarations  of  intent,  I.  419  n.,  425  n. 

statutory  method  mnst  he  followed,  I.  179  n. 

American  statutes,  I.  179--183  n. 

of  a  second  will    revoking   an  earlier  will,  will  not  revive  the  first,  I. 

227. 
1.  By  dedntcHanf  huming,  tearing,  cancdlaUon,  or  ohlUerati(m, 
to  what  cases  the  stat.  1  Vict.  c.  26,  extends,  I.  185. 

every  act  done  to  a  will  after  Jan.  1,  1838,  must  be  in  compliance 
with  the  statute,  though  the   will  be  made  before  that  date, 
I.  185. 
at  what  time  alterations  without  date  shall  be  presumed  to  have 

been  made,  I.  186  n.,  187. 
declarations  of  testator  when  admissible  to  rebut  presumption,  I. 
186  n.,  416. 
what  shall  amount  to,  if  done  before  the  1st  Jan.  1838,  I.  187. 

what  shall  amount  to   if  done    after    that    date,    I.    188 — 

193. 
cancellation  by  striking  through  with  a  pen  not  sufficient, 
L  188  n. 
'*  otherwise  destroying,''  meaning  of,  I.  188. 
must  be  intention  and  actual  destruction,  I.  189 — 193. 

symbolical  destruction  not  sufficient,  I.  188  n. 
e£fect  of  erasing  signature,  I.  188  n.,  189  n.,  191. 
inchoate  act  not  a  revocation,  I.  191, 
must  be  in  testator's  presence  and  by  his  direction,  I.  193. 
gtuera,  whether  there    can    be  ratification  where  proper  formal- 
ities not  observed,  I.  194  n. 
partial  revocation, 

may  be  e£fected  by  mutilation,  I.  194. 
intention  of  testator  governs  extent  of  operation,  I.  194. 
evidence  of  intention  how  shown,  I.  194. 

when  efi^ted  by  obliteration,  interlineation,  or  alteration  must 
be  executed  in  like  manner  as  will,  I.  196. 
unless  obliteration  complete,  I.  197. 
evidence  aliunde  not  admissible  in  such  case,  I.  197. 
consequences   of  complete  obliteration  with  unattested  substitution, 
I.  197. 
the  acts  prescribed  for  revocation  must  be  done  animo  revoeandi,  I. 

192  n.,  198. 
presumption  of  law  as  to  acts  of  cancellation  and  obliteration. 

I.  199. 
doctrine  of  dependent   relative    revocations,  I.   199,  et   eeq.,  XL 

229. 
evidence  aliunde  admissible  in  such  case,  I.  198. 
cancellation  under  mistake  of  law,  I.  203. 
no  revocation  by  will  made  under  mistake  of  fact,  I.  204. 
when  the  second  gift  fails  by  incapacity  of  legatee,  I.  204. 
when  destruction  of  will  is  of  codicil,  I.  204. 
of  one  of  duplicate  wills,  I.  205. 

of  a  codicil,  is  so  of  an  interlineation  in  a  will  to  same  effect, 
I.  206. 
proof  of  mutilation,  etc.,  I.  207. 

if  it  be  found  mutilated  in  testator's  custody,  the  presumption  is 

that  he  mutilated  it  animo  revoeandi,  I.  207. 
so  if  it  cannot  be  found,  I.  207. 
so  where  the  testator  has  the  custody  of  one  of  two  dvplicaies, 

I.  208. 
a    will    unduly    cancelled   or  destroyed,  may  be   established,  L 
209. 

so  if  cancelled  by  testator,  when  non  compos,  I.  51, 199  n., 

210,  461. 
how  admitted  to  probate,  I.  461. 
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in  the  United  States, 

by  alterations  and  erasures,  L  161  n.,  162  n.,  183  n.,  196  n. 

by  mutilation  or  obliteration,  I.  184  n. ,  188  n. 

strengthened  by  testator's  own  declaration,  I.  186  n.    (But  see 

I.  190  n.,  206  n.) 
intention  may  be  shown  by  parol,  I.  187  n. 
unperformed  intention  or  direction,  insuflSdent,  I.  189  n. 
▼erbol  declaration  or  request  insufficient,  I.  190  n.,   191  n.^ 
228  n. 
by  nuncupatiye  will,  I.  168  n.,  186  n. 
by  cancellation  or  desiruction,  I.  193  n.,  194  n. 
presence  of  testator,  I.  193  n. 
in  fraud  of  testator,  I.  210  n. 
sanity  of  testator,  I.  193  n.,  199  n. 
mistake  of  testator,  I.  204  n.,  221  n.,  229  n. 
unperformed  intention  as  to  new  will,  I.  201  n. 
partial  cancellation,  L  194  n.,  195  n. 
presumption  as  to  alterations,  I.  196  n. 
as  to  cancellation,  L  202  n. 
'  from  place  among  waste  papers,  1,  TXfJ  n. 
as  to  lost  wills,  I.  207  n. 
from  testator's  knowledge  of  its  loss,  I.  206  n. 
parol  evidence  of  contents  of  will  lost  after  testator's  death,  L 
209  n. 
2.  By  a  stibseqaeni  ieetamentary  disposiiiim^  I.  210,  et  eeq, 

last  will  operative  to  exclusion  of  prior  contrary  or  inconsistent 

will,  L  211, 212  n.,  214  n.,  230  n« 
prior  will  revoked  by  subsequent  non-appearing  will,  I.  211. 

in  such  case  evidence  must  be  most  clear  of  existence  of  second 
will,  I.  211. 
and  contents  of  lost  will  must  be  known,  I.  217. 
no  revocation  effected  unless  the  two  are  inconsistent,  I.  212. 
or  unless  the  other  be  a  substantive  will,  but  qussre,  I.  213. 
effect  of  appointment  of  executors,  I.  215. 
a  paper  disposing  of  the  estate,  without  making  an  execu- 
tor, revokes  a  prior  will  though  appointing  executors,  I. 
215. 
effect  of  express  revocatory  clause  in  subsequent  will,  I.  215. 
codicil  revoking  bequests  but  not  appointment  of  executors  does 

not  revoke  will,  I.  215  n. 
not  affected  by  mere  fact  of  a  later  will  existing,  I.  216. 

though  it  be  found  to  be  different  if  particulars  unknown,  I. 

216. 
a  later  will  of  which  nothing  was  known  but  that  it  was 

headed  **  last  will,"  no  revocation,  I.  217. 
nor  by  mere  use  of  words  '*  last  will,"  I.  213  n.,  218. 
intention  of  testator,  sole  guide,  I.  218. 
two  inconsistent  wills  of  the  same  date,  L  219. 

without  any  date,  I.  219. 
two  inconsistent  clauses  in  a  will,  I.  219. 
duplicate  wills  of  same  date,  I.  205  n. 

revocation  of  prior  disposition,  by  a  subsequent  subslUtded  one, 
I.  219. 
parol  evidence  as  to  testator's  intention,  I.  220. 
revocation  by  unfinished  subsequent  disposition,  I.  221. 
by  a  codicil,  I.  212  n.,  216  n. 
not  affected  by  a  subsequent  disposition  made  under  a  mistake  of 

fact,  I.  221—224. 
apart  from  Wills  Act  a  question  whether  on  the  revocation  of  a  later 

will,  a  former  uncancelled  will  is  revived,  L  226,  227  n.,  228  n. 
intention  to  revoke  must  be  clear,  I.  8  n. 
whether  will  executing  a  power  revoked  by  subsequent  will,  I.  224, 

225. 
senible  general  revocation  does  not  necessarily  revoke  pnrh  will,  but 
it  must  be  shown  that  it  is  unreasonable  it  should.  I.  226  n. 
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bat  if  a  foreign  executor  has  to  bring  a  enit  here,  there  most  be  ad- 
ministration ad  lUem,  I.  429,  in.  514. 
a  will  made  abroad,  of  property  here,  mast  be  proved  here,  I.  433. 
Scotch  confirmation  produced  in  Probate  Gonrt,  and  sealed  there  to  haTe 

the  effect  of  probate,  I.  434. 
Irish  probates  to  be  of  like  foree,  as  English  probates,  being  reaealed, 

I.  435. 
will  made  here,  of  property  in  the  colonies,  I.  438. 
the  grant  of  probate  here  does  not  extend  to  property  abroad,  tbongh 
the  rights  of  the  execntor  do,  if  the  testator  was  domiciled  here, 
I.  436. 
the  validity  of  the  will  of  a  foreigner  depends  on  the  law  of  the  place 
of  domidl,  I.  439. 
so  of  the  will  of  a  British  subject  dondcUed  out  of  England  before 

Stat.  24  &  25  Vict.  c.  114. .  .1.  439. 
practice  to  follow  the  grant  of  the  court  of  domicil,  I.  442. 
wills  made  by  British  subjects  out  of  the  kingdom  to  be  admitted  if 
made  according  to  the  law  of  the  place  where  made,  or  where  testator 
was  domiciled,  or  had  domicil  of  origin,  stat.  24  &  25  Vict.  c.  114. . . 
I.  446. 
wills  made  by  British  subjects  in  this  kingdom  to  be  admitted  if  made 

according  to  local  law,  I.  447. 
change  of  domicil  not  to  invalidate  will,  I.  447. 
an  executor  may  sue  here  in  respect  of  foreign  assets  without  a  foreign 

probate,  I.  438. 
of  will  under  power,  when  necessary,  I.  470. 
of  lost  will,  I.  456. 
of  will  cancelled  by  fraud  or  by  testator  while  non  compos,  or  become 

illegible,  I.  459. 
of  will  directing  certain  sealed  packets  to  be  delivered  by  the  executors 

unopened  as  directed,  I.  470. 
holder  of  will  may  be  ordered  to  produce  it  in  the  Probate  Court  on 
summary  process,  I.  373. 
he  cannot  dispute  the  jurisdiction,  I.  375. 

duplicate  wills  and  all  testamentary  papers  must  be  brought  into 
the  Probate  Court,  if  required,  I.  375. 
bow  far  original  will  may  be  referred  to,  to  correct  inaccuracies  in,  I. 

668—671. 
place  of  deposit  for  all  wills  under  the  control  of  the  Court  of  Probate, 
I.  375. 
when  and  how  they  can  be  got  out,  I.  375,  376.     {See  I.  466  n.,  469.) 

C0N6TBUCTI0N  OF, 

jurisdiction  of  courts  of  equity,  I.  361,  III.  488. 

general  rules  of  construction,    II.  327.  et  aeq,    (See  Cokstbuctiokt, 

Lbgact,  Words.) 
must  be  according  to  the  law  of  the  place  where  the  testator  died  domi> 

ciled,  II.  339.     {See  also  I.  437,^  aeq,,  ibid,,  n.) 

OF  LAND, 

until  the  Statute  of  Wills,  could  not  be  made,  I.  1. 
strictly  not  a  testament,  but  an  appointment,  I.  4. 

termed  uUima  vokmtaa,  and  not  testamentum,  I.  4. 
before  1  Vict.  c.  26,  no  after-purchased  lands  could  pass  by,  I.  4, 259. 

true  reason  of  this,  I.  5  n. 

alteration  of  law  by  stat.  1  Vict.  c.  26 ...  I.  5,  6,  260. 
revocation  of,  by  alteration  of  the  estate  devised,  I.  262,  in  notis, 
formerly,  effect  of  republication  of,  important,  I.  259. 
ought  not  to  be  proved  in  the  Probate  Court,  I.  468. 

unless  where  executors  are  appointed,  I.  469.     (See  I.  69, 269  n.,  470  n.) 

or  where  realty  equitably  converted  by  will.  I.  468  n. 
heir  must  be  cited  when  will  is  proved  in  solemn  form  afibcting  real  estate, 
I.  401,666. 

MIXED  WILL  OF  LAND  AND  GOODS, 

must  be  proved  entirely  in  the  Probate  Court,  I.  468. 
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wheD  probate  evidenoe  to  prove  the  devise  of  the  land,  I.  378,  469,  667. 
when  it  is  donbtftil  whether  the  property  is  all  freehold,  probate  ought 
to  be  granted,  I.  470. 
mode  of  getting  the  will  itaelf  ont  of  the  registry  of  the  Probate  Court  for 
the  purposes  of  evidenoe,  !•  469,  470. 

Holographic  Will,  I.  147  n.,  169  n. 

WILLS  ACT  (1  Vict.  c.  26).     (See  Psbface  and  Statute  Index.) 
does  not  enlarge  class  of  bequeathable  personalty,  L  3  n. 

WINDING  UP  ESTATE.    (See  Executor,  dutiea  of.  Trade.) 
executor  allowed  a  year  for  the  purpose,  II.  696,  696,  fi  aeqh 

WISHES, 

of  testator  expressed  in  a  will,  when  they  create  a  trust,  I.  155  n. 

WITNESSES.    (See  Evidence.) 
subscribing, 

speaking  to  testator's  insanity,  not  conclusive,  I.  43. 

denying  the  execution  of  will  may  be  contradicted,  I.  146.     (See  too,  I.  185, 

424,  426.) 
for  a  will  of  personalty  made  before  Jan.  1,  1836 ...  I.  115  n. 
two  necessary  for  all  wills  made  on  or  after  Jan.  1,  1838 ...  I.  116. 
number  necessary  in  the  United  States,  I.  118  n.,  169  n. 
*'  credible  '*  or  competent,  I.  117  n.,  118  n.,  169  u. 
what  is  sufficient  acknowledgment  of  the  testator's  signature  to,  I.  116 — 

124. 
the  attestation  must  be  after  the  testator's  signature,  in  the  presence  of 

both,  I.  125—132. 
must  both  attest  the  will  simultaneously,  I.  125. 

in  the  presence  of  the  testator,  but  not  of  each  other,  I.  125. 
what  is  his  presence,  I.  130. 

where  the  testator  is  blind,  I.  132. 
may  attest  by  mark,  or  a  guided  hand,  but  not  by  seal,  I.  134,  135. 
of  a  will  written  on  several  sheets,  I.  138. 
in  what  part  they  must  sign,  I.  136. 
when  not  to  be  found,  I.  £)7. 
witnesses  to  lost  will.  I.  456  n. 

to  nuncupative  will,  I.  168  n.,  169  n. 
a  witness,  also  a  legatee,  loses   his    legacy,    I.  403,  II.   273 — ^276,    III. 
427  n. 
unless  legacy  on  trust,  II.  274  n. 
so  also  wife  or  husband  of,  loses  legacy,  II.  276. 
quaere  whether  parol  trust  enforced  in  favor  of,  II.  838. 
in  testamentary  causes, 

not  necessary  to  call  both  attesting  witnesses,  I.  407. 
competency  of,  I.  404. 
may  be  summoned  and  examined  vivd  voce,  I.  373  n.,  404. 
may  be  summoned  to  be  examined  as  to  knowledge  of  testator's  family  that  ex- 
ecutor may  prove  in  solemn  form,  I.  367  n. 
rules  of  evidence  in  common  law  courts  to  be  observed  in  Probate  Court,  21  ft 

22  Vict.  c.  77.  s.  33 ...  I.  403. 
neglecting  to  appear  as, 

action  for,  does  not  survive  against  executors,  III.  228. 

WORDS, 

'accounts,"  II.  489  n. 

''all estate,"  II.  461  n. 

*'  all  goods  "  in  a  particular  place,  II.  469—464, 762. 

"all  my  estate  and  effects,"  II.  462  n. 

*'  all  my  interest  in  the  G.  estate,"  II.  636  n. 

"all  my  just  debts,"  III.  166. 

*'all  the  residue,"  I.  265  n. 

''all  the  rest,"  II.  328  n. 
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WORDS.— Ornhnii^c/. 

*'and/'  II.  335,  499  n.,  503  n. 

''all  worldly  goodB,''  II.  469  o. 

"annuity,"  II.  47»— 485. 

"  articles  of  domestic  nse  and  enjoyment/'  II.  470  n. 

'^appartenanoes/' II.  4^  n. 

''  ascertained,"  II.  337. 

"assigns,'*  II.  499  n.,  et  seq. 

"at,"  II.  524. 

''  at  the  discretion  of  trustees,"  II.  531  n. 

"  at  their  death,"  II.  337. 

"balance  of  estate,"  II.  461  n. 

"books,"  II.  489.     (See  II.  469.) 

"cash  or  monies  so  called,"  II.  473  n. 

"  chattels,"  II.  459. 

"  children,"  II.  340,  359—369. 

"dear  of  all  deductions,"  III.  92,  92  n, 

"competent "  in  Succession  Duty  Act,  III.  52  n. 

"cousins,"  II.  375—377. 

"crops,"  II.  471  n. 

*' culpable  negligence,"  III.  660  n. 

"  debentures,''  II.  636  n. 

"debts,"  II.  486—488. 

"descendants,"  II.  391,  907  n. 

"devise,"!.  94  n. 

"due  course  of  administration,"  II.  404.     (See  II.  411  n.) 

"effects,"  II.  459  n.,  462  n.,  468. 

"eldest  male  descendant,"  II.  392. 

"eldest  son,"  II.  355.  356. 

"entitled."  II.  336,  557  n. 

"estate,"  II.  461  n. 

"  et  cetera,"  II.  466,  466  n. 

"executors  and  administrators,"  II.  408,  411,  etaeq. 

"exempted  "  in  Succession  Duty  Act,  III.  50  n. 

"family,"  II.  404  n.,  907. 

"farming  stock,"  I.  839,  839  n.,  II.  471,  ibid.,  n. 

"firatof  all,"  II.  675  n. 

"  first  son,"  n.  358  n. 

"fixed  furniture,"  II.  469  n.,  470. 

"  for  the  time  being,"  II.  403  n. 

"foreign  bonds,"  II.  475,  ibid.,  n. 

"  free  of  legacy  duty,"  III.  91  n. 

"freehold,"  n.  328  n. 

"from  and  after,"  II.  526. 

"goods,"  II.  459. 

"goods  and  chattels  in  and  about  the  house,"  II.  465. 

"  goods  and  other  effects,"  II.  465,  466. 

"  goods  and  other  things,"  II.  466. 

"government,"  II.  423. 

"grandchildren,"  II.  359,  370. 

"  great-grandchildren,"  II.  370. 

"  great-nephews  and  nieces,"  II.  373. 

"having,"  n.  336. 

"  heirs, "  II.  378,  499  n.,  501  n. 

"heirs  and  assigns,"  II.  499  n. 

"heirs  of  the  body,"  II.  330,  378,  et  wq. 

*  *  hereinafter  mentioned, "  II .  509  n . 

"hereinbefore  mentioned,"  II.  509  d. 

"household  effects,"  II.  470. 

"household  furniture,"  II.  468—470,  495  n. 

"household  goods,"  II.  464,  469  n. 

"if,"  II.  336,  524. 

"in  case,"  n.  526. 

"income,"  II.  478  n. 

"  in  possession,"  II.  336. 

"inhabitanta,"  II.  423. 
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WORDS,— Continued, 

'Masae,''  II.  'S&'.i  d.,  386,  et  seq.,  907  n. 

**. jewels,"  II.  488. 

"  land  and  hereditaments,''  III.  118  n. 

'<  last  will  and  testament,"  I.  213  o.,  214. 

"  leaving,"  II.  336. 

"  legacy,"  II.  473  n.,  486  n..  III.  91  n. 

'*  legal  personal  representatives,"  II.  409,  410,  et  9eq, 

''  linen  and  clothes,"  II.  490. 

*'  live  and  dead  stock,"  II.  471  n. 

'*  loco  parentis,"  U,  651. 

**  mariner  or  seaman,"  I.  172. 

'*  medals,"  II.  490. 

** military  service,"  I.  171. 

**  money,  "II.  472—476. 

**  money  in  the  funds,"  II.  475. 

*'  money,  property  and  effects,"  II.  468  n. 

*'  nearest  of  kin  in  the  male  line,"  II.  402. 

"necklaces,"  II.  488. 

**  nephews  and  nieces,"  II.  373. 

''  new  assets,"  III.  575  n. 

''  next  of  kin."  I.  496,  II.  398,  ef  ^eg.,  405  n. 

**  next  surviving  son»"  II.  336. 

'*  notes,"  II.  489  n. 

"  not  survive,"  11.  336. 

"  now,"  I.  260  n.,  II.  444  n.,  763,  763  n. 

"offspring,"  II.  389  n. 

"on,"  II.  526. 

**or."  II.  335,  395  n..  499  n.,  503. 

"paid,"  II.  336.  515  III.  91  n. 

"pay  and  distribute,"  II.  531  n. 

"payable,"  II.  336,  615,  524,  584. 

"pearls," II.  488. 

"pecuniary  legacy,"  III.  91  n. 

"personal  estate,"  II.  462  n. 

"  personal  ornaments,"  II.  489. 

"personal  representatives,"  II.  408,  411,  et  seg. 

"  plant  and  goodwill,"  II.  471  n. 

"plantations,"  II.  490. 

"  phite,"  II.  489.     (See  11.  466.) 

"poor  relations,"  II.  395. 

"  portraits,"  II.  490. 

"posthumous  child,"  II.  359. 

"property,"  II.  459  n.,  462  n.,  467. 

"provided,"  II.  526. 

"  ready  money,"  II.  473  n. 

"receivable,"  II.  336. 

"  relations,"  II.  395,  907  n. 

"representatives,"  II.  409.  411,  et  seq, 

"  residuary  legatee,"  II.  801  n. 

"second  son,"  II.  358  n. 

"securities  for  money,"  II.  476. 

"  seized,"  II.  329  n. 

"servants,"  II.  421. 

"share,"  II.  462  n. 

"share  of  estate,"  II.  462  n. 

"  shares  "  II.  476. 

"stock,"  11.476.'  (See  II.  473,  474,  476  n.,  636  n.) 

"  stock  in  trade,"  11.  471  n. 

"  stock  upon  my  farm,  I.  839,  II.  471. 

"support,"  II.  483  n. 

"survivor,"  II.  336,  814—816. 

"then,"  II.  403  n.,  812  n. 

"to  be  bom,"  n.  342  n. 

"unmarried."  II.  363,  364,  ibid.,  n.,  590. 

"utensUs,"!!.  472. 
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WORDS.—Om/tfitted. 

"  vested,"  II.  336  n.,  557. 
"  weariog  apparel,''  n.  490  d. 
'*  when,"  II.  624. 
"wife,"  II.  371,433,434. 

"  without  having  been  married,"  II.  364  d.,  400  n. 
''  without  having  issue,"  II.  336. 
"  younger  branches  of  a  fiimily,"  II.  407. 
younger  children,"  II.  355« 


t( 


WORK  AND  LABOR, 

by  executor,  as  such,  he  may  declare  for,  11.  79,  80. 
action  for,  does  not  lie  against  executor,  III.  292. 

WORKING  CLASS  DWELLINGS, 

devise  of  land  for,  exempted  from  Mortmain  Act  to  ext«nt  of  ^^e  acres,  II.  291. 

WORKMAN, 

rights  of  representatives  of,  for  death  by  accident,  II.  8,  et  seq.     (See  Campbell's 

Act,  Employers'  Liability  Act.) 
wages  of,  when  entitled  to  preferential  payment,  II.  222,  ibid,,  n. 

WRECKED  GOODS, 

recoverable  by  executor  within  a  year  and  a  day  after  seizure  thereof  as  wreck, 

II.  49. 

WRIT, 

endorsement  of,  must  show  representative  character  of  plaintiff  or  defendant, 

III.  452. 

of  summons,  how  long  it  remains  in  force,  III.  53C. 

if  renewed  will  prevent  Statute  of  Limitations  running,  III.  530. 

in  administration  action,  how  it  should  be  entitled.  III.  487. 

by  journey's  accounts.  III.  460,  531. 

or  originating  summons,  proceedings  by  in  Chancery  Division,  III.  486.  {8^ 

Remsdisb.) 
WRITING.     {See  Handwbiting.) 

only  revoking  a  will  or  codicil,  whether  it  should  be  admitted  to  probate,  I.  179  n. 

{See  Will,  revocation,) 

YORK, 

distribution  under  custom  of,  abolished  since  December  Slst,  1856. .  .11.  929. 

YOUNGER  CraLD, 

when  considered  an  eldest,  II.  355,  et  seq, 
when  an  eldest  considered,  II.  357,  358. 


THE  END. 
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